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PREFACE 

 

Dear Readers,  

Welcome to the latest edition of the All India Legal Forum's monthly criminal newsletter. As a team of 

legal professionals, we understand the importance of staying up-to-date on the latest developments in 

criminal law and criminal justice. This is why we are dedicated to bringing you high-quality, informative 

articles on a variety of topics related to criminal law. In this edition, we are pleased to feature a number of 

contributions from our talented team of authors at the All India Legal Forum. Their hard work and 

dedication to legal research has helped to make this newsletter a valuable resource for legal professionals 

and the general public alike. 

All India Legal Forum is a team of more than 400 law students across the country to tackle basic problems 

which a legal researcher faces in day-today life, putting forward the basic things needed for researching 

and drafting. All India Legal forum strives at providing a valuable contribution to contemporary legal issues 

and development. The organization seeks to bring out a platform to provide resourceful insights on law-

related topics for the ever-growing legal fraternity 

 We hope that you will find this edition to be informative and insightful, and we encourage you to share it 

with your colleagues and friends. We also welcome your feedback and suggestions for future editions. 

Thank you for choosing the All India Legal Forum's monthly criminal newsletter. We look forward to 

continuing to serve as a reliable source of information and analysis on criminal law and criminal justice.  

Best Regards 

Aditya Gautam, 

Joint Secretary, All India Legal Forum 
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CASE COMMENTARIES 

 

RAMBABU SINGH THAKUR V/S SUNIL ARORA CASE COMMENTARY 

CITATION - Contempt Pet(c) No.428 of 2019 in W.P(c) No.536 of 2011 & Contempt Pet.(c) 

No.464 of 2019 in W.P(c) No.536 of 2011 

Petitioner: Rambabu Singh Thakur v/s Respondent: Sunil Arora 

FACTS OF THE CASE - 

The issue of criminalization of politics in India has been discussed and deliberated on many times. 

This has been widely criticized by the public in various forums and lawfully challenged as well. 

The main issue regarding this facet is the question, that how can we have lawmakers and enforcers 

who themselves do not abide by the law or act in maleficence of it. One of the most important 

landmark cases that have been used as a precedent in various other contexts is the Public Interest 

Foundation and Ors v Union of India which addresses this particular issue. It is also widely 

popularised as the “Electoral Disqualification Case”. The petitioner in this case aimed to place a 

complete ban on such participants in the election who have a criminal record and the 

disqualification to be made should only be based on conviction and not the pending criminal cases 

at the time of the ongoing election. 

The question that was raised was whether The Supreme Court can withhold the candidature of 

these participants in contention of Article 102(a) to Article 102(e) which later became a prominent 

issue. The argument raised by the petitioner was that the right to contest elections is a statutory 

right and not a fundamental right and hence the court should see to it that the candidates who lack 

a criminal background shouldn’t be deprived of their opportunity by those candidates who have a 

criminal record to maintain public interest. For his counterargument, the respondent contended 

that just based on their criminal record and allegations, the participant should not be deprived of 

his or her candidature and the supreme court does not have a say in this context because the 

judiciary does not have the right to give decisions or pass judgements regarding the constituency 

of the parliament and legislative assemblies as it violates the Basic Structure Doctrine as well as 

Article 142. 

If we look at the statistics regarding alleged and convicted criminals, their overall no. has 

drastically increased from 24% in 2004 to nearly 43% in 2019 which was taken on a serious note 
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by The Supreme Court. To ensure the proper administration of justice, the apex court laid down 

certain guidelines which are to be mandatorily followed and the proper enforcement of them is to 

be ensured by all courts within the territory of India under Article 142.  

PRINCIPLE ESTABLISHED - 

The Supreme Court has the authority to pass binding orders under Article 142 and through that, it 

made it mandatory for the prospective candidates to publish and upload their complete record of 

criminal charges whether present or not, including the number of pending criminal cases against 

them during the ongoing elections. It binds the candidates to publish their records in their 

respective local or national newspapers either within the timeframe of 48 hours or within 2 weeks 

from the date of submitting their name for the election.  

Another issue which arose was to preserve the right to life and liberty of the politicians who had 

a criminal record in the public interest foundation case. To tackle this, the top court used the 

Doctrine of “Colourable Legislation” which states that something which is barred directly should 

not be done indirectly as well. This prohibits someone from doing something illegal indirectly or 

in a clandestine manner which has been banned or prohibited by the state. The point which was 

raised by the respondent was also taken into consideration that Judiciary has a limited or no say in 

this matter concerning the legislature as per the Basic Structure doctrine and hence instead of the 

doctrine of Separation of Powers, the judiciary recommended bringing a law which will dilute the 

ban on the criminalization of politics and this was later applied in the Rambabu Singh case through 

the Doctrine of Precedence. 

Another issue which was raised by the Respondent side in the public interest foundation case was 

that the pending cases which the candidate has still not resolved should not be taken under 

consideration. The Supreme Court took note of this and through the legal maxim “Ei Incubit 

Probation, Qio Dicit, Non-Qui Negat” which defines the principle of presumption of innocence 

which states that a person is held innocent until proven guilty, decided that barring someone from 

contesting in the state election solely based on their pending criminal cases is prejudicial. This 

principle was again used in the Rambabu Singh Thakur case as a precedent established.  

JUDGEMENT - 

The Judgement for the case Rambabu Singh Thakur v/s Sunil Arora was given by a three-judge 

bench in The Supreme Court which consisted of Hon’ble justice R.F. Nariman, Hon’ble Justice S. 

Ravindra Bhat and Hon’ble Justice Ramasubramanian. The court issued a writ of mandamus to 
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the Election Commissioner to explain why a candidate was disqualified from his respective 

election for him having a criminal record. The court decided that through the powers enshrined 

under Article 142 and Article 129, it will issue certain guidelines as well as certain directions since 

it cannot address the problem by codifying the required set of laws. The guidelines which were 

issued in the Public Interest Foundation and ors v/s Union of India were again used in the Rambabu 

Singh Thakur case.  

It was stated that the respective parties of the competing candidates should be directly responsible 

for publishing and reporting the criminally convicted act of their members containing everything 

from the charges they were put up with to the court where their case was entertained. The political 

party also has another responsibility to explain to the court why a member of theirs with a criminal 

record was chosen instead of someone with a clean slate. In modern times, where political opinions 

are formed through various types of media, the party also must update everyone on the criminal 

record of their candidates on their social media platforms. After their respective actions are 

completed, the party must submit a compliance report to the election commission within the 

timeframe of 72 hours.  If any of the above guidelines are violated by the candidate or the political 

party, the revocation of the candidature of the participant will be held justified.  

CONCLUSION - 

In the Rambabu Singh Thakur case, the various principles established in the Public Interest 

Foundation case were reviewed and exemplified. It also promoted the nomination of candidature 

of those politicians with a clean record by their respective political parties while also focusing on 

the principle of presumption of innocence which acted in benefit for those with pending criminal 

cases. The main purpose of the court in this case scenario was to mainly control the extreme ban 

proposition against criminalization in politics.  

The judgement is still criticised to this date for its discriminative nature based solely on morals 

and ethics which are customary in society alongside giving politicians an incentive to maintain a 

clean record in furtherance of their political career.  

****************** 
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STATUS OF THE LGBTQAI+ COMMUNITY IN INDIA 

AFTER DECRIMINALIZATION OF SECTION 377 

Abstract 

Humans are bound to be different from each other regarding their respective external appearances, 

personality, choices, and every other aspect of human life. And as a society, we must morally and 

ethically grow tolerance and be open towards all the differences and choices of the fellow members 

we co-exist with, except the anti-socials of the community.  

Hence, the Indian Constitution has enshrined Articles 14 to 18 in the constitution that guarantees 

the right to equality to every citizen of India. Article 14 embodies the general principles of 

‘equality before the law’ and prohibits unreasonable discrimination between people. And this 

comes with the right to life with dignity and acceptance by society for the LGBTQAI+ community. 

Homosexuality was considered an unnatural process in society leading to discrimination and 

injustice to homosexual people and in extreme cases-suicides within the homosexual communities. 

This article provides a brief insight into the LGBTQAI+ community along with their rights before, 

and after and changes in the status of the mentioned community after the decriminalization of 

Section 377. LGBTQAI+ refers to Lesbian, Gay, Trans-genders, Queer, Asexual, and Intersex 

communities.  

 KEYWORDS: Equality, Homosexual, LGBTQAI+ community, Unnatural, Section 377, 

Suicide 

Is decriminalization of section 377 of IPC a real game changer or just a pretence? 

Since time immemorial the act of homosexuality had been an unnatural practice in society and 

criminal activity under the eyes of the law as well. After several stages of struggles and many 

disappointments and rejections, the LGBTQAI+ community won the battle against all the 

discrimination. Finally, in 2018, a historical judgment decriminalizing Section 377 of the Indian 

Penal Code was passed which legalized same-sex relationships including marital ties among the 

same sex.  

The most crucial characteristic of law is that it changes with the changing needs of society, this 

rule goes with every issue. But in the case of accepting the process of homosexuality, it did not 

change till 2018 which has led to an alarming situation in the country where the suicide rates were 
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increasing drastically among the LGBTQAI+ community due to severe discrimination that they 

were experiencing in their everyday life from the society.  

A 21-year-old girl named Anjana Harish committed suicide on May 12, 2020, according to the 

Goa police after she confessed in her home that she is bisexual, she was forced by her family to 

go through conversion therapy as well as other cruel practices which were done without her 

consent which abetted her to commit suicide.  

And there are several other instances of such cruel practices and discrimination that the 

LGBTQAI+ community must face in their daily life. According to a new study by the Williams 

Institute at UCLA School of Law, people from the LGBT community are nearly four times more 

likely than non-LGBT people to experience violent victimization, including rape, sexual assault, 

and aggravated or simple assault. Results showed that, in 2017, LGBT people experienced 71.1 

victimizations per 1,000 people, compared to 19.2 victimizations per 1,000 people for non-LGBT 

people. 

Now coming to the main issue, did the verdict change any of the previous situations in society?  

The answer is YES, the onset of changes in society has started in the way of embracing and trying 

to accept homosexuals and respecting their sexual preferences and not just considering it as a 

mental disorder. But despite that, the complete revolution of society in terms of normalizing and 

accepting homosexuality is still far away in reality. The struggle of the LGBTQAI+ community 

starts from the house itself, firstly homosexuals live in denial about their uncommon sexual 

preference or orientation in their early life as in most Indian households’ people are either ignorant 

of such differences or tend to not accept this biological phenomenon and start labelling it as a 

mental disorder or start shaming it. Secondly, if the concerned person gathers enough courage and 

fight with their families and think of living outside then they get prone to bully and abuse from 

the people of the society like their friends, neighbours, and co-workers and also face tremendous 

discrimination regarding basic opportunities in their life such as job or education and many cases, 

homosexuals are also denied proper medical facilities despite them being one of the most common 

section of the society who are very prone to HIV. Gay men who generally engage in unprotected 

anal sex are always very prone to HIV.  

The above-mentioned points make it very clear for us to understand that even though Section 377 

of the IPC has been decriminalized, still in reality it is a very long way for the homosexuals of our 

country to attain a normal dignified life in a society where in their daily lives they do not have to 

be bullied, abused, and become victims of crimes or discriminated for basic opportunities of life. 
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And above all even though the practice of homosexuality has been decriminalized but the basic 

discrimination between homosexual couples and heterosexual couples has not been addressed, 

because homosexual couples are still not allowed to marry legally in the country or adopt children 

and enjoy conjugal rights. 

CONCLUSION 

Even though Section 377 of the IPC has been decriminalized and it has been almost 4 years, it is 

still lacking equality towards the LGBTQAI+ community in society. But as we know something 

is always better than nothing hence, we can see the decriminalization of Section 377 of the IPC as 

the onset of the changes that society needs to normalize and accept homosexuals, even though 

there is not enough evidence to support the argument that the status of the homosexual community 

has seen changes in the society.  

The biggest change in society would take place when any two consensual adults would be legally 

given the right to choose their marital, sex, or love partners despite of whether they are 

homosexuals or heterosexuals, and they would never be discriminated upon their sexual 

preferences or their choices towards their life. 

India as a society still lacks much sensibility and tolerance towards something unconventional or 

uncommon choices of any co-member of the society, and along with it the Judiciary also must 

review the laws following the changing needs of the society and its people which will benefit all 

the people of a society and not just a section or most of it but rather it must benefit the minorities 

of the society as well. 
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AMENDMENTS 

GOVERNMENT INITIATIVE TOWARDS THE AMENDMENT TO 

CRIMINAL LAWS INCLUDING IPC, CRPC & EVIDENCE ACT 

 

NAME OF THE AMENDMENTS 

• The Criminal Procedure (Identification) Bill, 2022 

• The Criminal Law (Amendment) Act 2018 

1. DEFECTS OF PREVIOUS ACT 

Change is needed as time has changed a lot. The Indian Penal Code of 1860 and The Indian 

Evidence Act of 1872 were codified under British Rule in India has become almost 150 years old 

now. The CrPCi, IPCii and Evidence Actiii has been misused often on various occasions because 

of the loopholes they had and has created with changing time. Hence there is an urgent need to 

amend and reform the Law of Crimes in India.  

There are plans to amend the Indian Penal Code, of 1860, the Code of Criminal Procedure, 1973 

and the Indian Evidence Act of 1872 through comprehensive amendments, according to the 

government in consultation with all stakeholders.1 

AMENDMENTS 

THE CRIMINAL PROCEDURE (IDENTIFICATION) BILL, 2022 

On March 28, 2022, the Criminal Procedure (Identification) Bill, 2022 was introduced in Lok 

Sabha.2 This bill replaces the Identification of Prisoners, Act 1920 by merging the provisions with 

the Code of Criminal Procedure. The Bill is intended to permit the taking of measurements of 

convicts and others to identify and investigate criminals, preserving records, and for matters 

connected therewith and incidental thereto.  

The Bill authorises the collection of certain identifiable information about specified persons such 

as convicts for investigation of crime. It expands the scope of such details, as well as those whose 

 
1 Press Trust of India, ‘Government starts process to amend IPC, CrPC’ (THE HINDU, 24 March 2022) 

<https://www.thehindu.com/news/national/government-starts-process-to-amend-ipc-

crpc/article65252845.ece> accessed 17 November 2022 
2 Shreya Sejwal, ‘CRPC IDENTIFICATION BILL 2022: A CRITICAL ANALYSIS’ (LAWOMATIC, 16 

July 2022) <https://www.lawomatic.in/view.php?id=20> accessed 17 November 2022 

https://www.thehindu.com/news/national/government-starts-process-to-amend-ipc-crpc/article65252845.ece
https://www.thehindu.com/news/national/government-starts-process-to-amend-ipc-crpc/article65252845.ece
https://www.lawomatic.in/view.php?id=20
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details may be taken. It authorises the National Crime Records Bureau to collect, store, and 

preserve these details. 

The Identification of Prisoners, Act 1920, allowed the collection of  

• photographs,  

• finger impressions and  

• footprint impressions,  

whereas The Criminal Procedure (Identification) Bill 2022, in addition to what was allowed in the 

1920 Act allows  

• palm-print impressions,  

• iris and retina scans,  

• signature and handwriting 

• physical and biological samples, including blood, semen, hair, and swabs 

The Bill empowers NCRB to 

• Obtain information about the individuals covered by the Bill from state governments, 

union territory administrations, or other law enforcement agencies. 

• preserving and erasing details about certain people at the national level, 

• examining the details with relevant criminal records, and 

• disseminating the details to law enforcement agencies.3 

THE CRIMINAL LAW (AMENDMENT) ACT 2018 

After the 111th and 128th reports of the Parliamentary Standing Committee, the Criminal Law 

(Amendment) Act was brought into force. It was the last amendment enacted till the date of 

publication of this article.  

It prescribed more strict penal provisions for the convicts,  

 
3 Legal - Law, ‘The Criminal Procedure (Identification) Bill, 2022 ’ (Legal-Law, 29 September 2022) 

<https://www.lawtool.net/post/the-criminal-procedure-identification-bill-2022> accessed 17 November 

2022 

https://www.lawtool.net/post/the-criminal-procedure-identification-bill-2022
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 “The Criminal Laws (Amendment) Act, 2018 provides amongst many other provisions, 

the death penalty for rape or gang rape of a girl less than 12 years, no anticipatory bail for such 

crime, completion of investigation in two months, and trials to be completed in two months.”4 

2. PRESENT IMPLEMENTATION AND WORK 

The Ministry of Home Affairs has sought suggestions from  

• Governors,  

• Chief Ministers,  

• Administrators and Lieutenants Governors of Union territories,  

• Chief Justice of India,  

• Chief Justices of various High Courts,  

• Bar Council of India,  

• Bar Council of various states and  

• Members of Parliament  

regarding comprehensive amendments in Criminal Laws.  

The minister also informed that a committee headed by the Vice Chancellor, of National Law 

University, Delhi and four other members was constituted on March 2, 2020, by the MHA to 

advocate for changes to India's criminal laws. 

The committee had requested suggestions through a questionnaire basis on secondary research 

and inputs from experts uploaded on its website which received responses from various 

organisations, research centres, academics, lawyers, and civil societies from across India.  

On February 27, 2022, the committee delivered its recommendations about the three criminal 

laws—the IPC, CrPC, and the Indian Evidence Act—following substantial stakeholder 

consultation and study.5 

 

 

 
4 Special Correspondent, ‘MHA flags need to amend IPC’ (THE HINDU, 2 November 2022) 

<https://www.thehindu.com/news/national/mha-flags-need-to-amend-

ipc/article33004929.ece?homepage=true> accessed 17 November 2022 
5 Press Trust of India, ‘Process initiated to amend IPC, CrPC, Evidence Act: Govt in Rajya Sabha’  

 (THE ECONOMIC TIMES, 7 April 2022) <https://economictimes.indiatimes.com/news/politics-and-

nation/process-initiated-to-amend-ipc-crpc-evidence-act-govt-in-rajya-

sabha/articleshow/90703657.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cpp

st> accessed 17 November 2022 

https://www.thehindu.com/news/national/mha-flags-need-to-amend-ipc/article33004929.ece?homepage=true
https://www.thehindu.com/news/national/mha-flags-need-to-amend-ipc/article33004929.ece?homepage=true
https://economictimes.indiatimes.com/news/politics-and-nation/process-initiated-to-amend-ipc-crpc-evidence-act-govt-in-rajya-sabha/articleshow/90703657.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/news/politics-and-nation/process-initiated-to-amend-ipc-crpc-evidence-act-govt-in-rajya-sabha/articleshow/90703657.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/news/politics-and-nation/process-initiated-to-amend-ipc-crpc-evidence-act-govt-in-rajya-sabha/articleshow/90703657.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://economictimes.indiatimes.com/news/politics-and-nation/process-initiated-to-amend-ipc-crpc-evidence-act-govt-in-rajya-sabha/articleshow/90703657.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
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3. NEED FOR THAT PARTICULAR AMENDMENT 

A lot has changed since the Independence of India, as Globalization and Digitalization in India 

have taken us far away from time.  The Criminal laws made in the British era are finally initiated 

for change by the Government in 2022. The Code of Criminal Procedure 1973, Indian Penal Code 

1860, and Indian Evidence Act 1872 have become too old for recent times and was always asking 

for reform. The Current Criminal Laws have become outdated and is been misused often which is 

required to be fixed as soon as possible.  

Union Minister of State for Home Ajay Kumar Mishra said in the 146th report of the Parliamentary 

Standing Committee on Home Affairs had suggested that  

“There is a necessity for a comprehensive review of the Criminal Judiciary system of 

India.”  

Before that the Parliamentary Standing Committee in its 111th and 128th reports had stressed on  

“The need to reform and rationalise the criminal law of the country by introducing a 

comprehensive legislation in Parliament rather than bringing about piecemeal amendments 

in respective acts.”6 

With a vision to make comprehensive changes in the Law of Crimes of India to provide cost-

effective and speedy justice to all, it is necessary to create a people-centric legal framework. 

4. BENEFITS AND CHANGES IN THE PRESENT ACT 

The introduction of comprehensive changes in Criminal laws will provide speedy as well as 

affordable justice to all. The amendment will be at par with the time keeping in mind the possible 

change in social behaviour in future. This will help minimise the misuse of the Criminal Laws 

currently in effect. Stricter penal provisions for offences like rape and various nuances on digital 

platforms must reduce crime and should provide adequate justice to society. 

5. CONCLUSION 

The initiative taken by the Government and the introduction of The Criminal Procedure 

(Identification) Bill, 2022 and Evidence(Amendment) Bill 2022, is the first step towards the 

modernization of law and filling up the gaps which the century-year-old law possesses. The 

initiatives and implementations made by the government to date show the commitment it has 

 
6 TNN, ‘Government set to overhaul criminal laws: Kiren Rijiju’ (THE TIMES OF INDIA, 8 April 20 22) 

<http://timesofindia.indiatimes.com/articleshow/90715436.cms?utm_source=contentofinterest&utm_medi

um=text&utm_campaign=cppst> accessed 17 November 2022 

http://timesofindia.indiatimes.com/articleshow/90715436.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
http://timesofindia.indiatimes.com/articleshow/90715436.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
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towards the people of India and the importance of a comprehensive change of Criminal Laws. 

Criminal Law is just the tip of the iceberg and a lot is required to be changed in the Indian Legal 

System and Laws to see a truly comprehensive change and achieve the vision of up-to-date laws. 
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ANALYSIS 

 

PLEA BARGAINING IN INDIA (CRIMINAL ASPECT) 

 

INTRODUCTION - 

Even in today’s modernized world, some developing nations are still trying to fulfil their 

basic needs. At the same time, we cannot neglect the fact that they are trying hard to attain the 

status of a ‘developed nation’. One such step could be comparative administration, where the 

nations try to implement policies and techniques that other nations follow with slight modifications 

to suit the societal conditions of the nation. India too has no exception from this. We have 

incorporated many such doctrines and laws through the full-fledged efforts of the Legislature, 

Judiciary, and Executive to sort out various issues. Indian jurists were in an obligation to solve a 

huge number of cases in a shorter period. At the same time, the expectations of the public are 

speedy disposal of cases and this expectation of the people should also be met so that the hope of 

the public in the judiciary will never be in a question mark. Nearly 1,82,000 cases have been 

pending for over 30 years. This is where the legislature puts in its efforts to sort out this issue from 

the recommendations of the 142nd, 154th and 177th Law Committee Reports. Let us discuss in brief 

the concept of plea bargaining and its usefulness in today’s society.  

PLEA BARGAINING AND ITS NEED -  

When a common man is affected say, for example, an assault or domestic violence, most 

of them have a fear to approach the police station or court. Even though they are the affected party, 

they hesitate because it takes a long period and in most cases, people think their modesty is 

questioned and they are in a fear of the negative consequences that they might be pushed to go 

through, especially their safety and security. Considering this in a nutshell, there could be two 

reasons behind this. One could be that they are not aware of the proceeding of a court or police 

station, the functions and duties of a police official or prosecutor or judge is not been known by 

people, and even a graduate is not aware of these concepts. The second is the problem with the 

government. The time taken to conduct a preliminary trial itself is not reasonable. This delay from 

the judiciary clubbed with the lack of seriousness provided for an issue by the executive stops 

creating hope among people in government rather people hesitate. 

https://www.thehindu.com/news/national/indian-judiciary-pendency-data-courts-statistics-explain-judges-ramana-chief-justiceundertrials/article65378182.ece
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The legislature amended the Criminal Procedural Code in 2006 and brought in the concept 

of Plea Bargaining under chapter XXIA which contains 12 sections from 265A to 265L. Plea 

bargaining means, accepting the guilty and bargaining for a lesser punishment in the shortest 

possible way. The judiciary in the case of Kachhia Patel Shantilal Koderlal v.State of Gujarat and 

another 1980CriLJ553 held that the practice of plea bargaining is unconstitutional, illegal and 

would tend to encourage corruption, collusion and pollute the pure fount of justice. A similar 

opinion was laid in the case of Kasambhai v. State of Gujarat, AIR 1980 SC 854. Even the 

government of India was not ready to introduce plea bargaining but later on, it was amended and 

brought in. Plea Bargaining can be of three types.  

• Charge bargaining – negotiating for dropping charges in case of multiple charges. 

• Sentence bargaining – bargaining for a lesser sentence  

• Fact bargaining – Admitting certain facts in turn for not disclosing other facts. 

Thus, plea bargaining can be stated to be an agreement between the prosecution and the 

accused for which the approval of the magistrate is necessary as insisted under chapter XXIA of 

CrPC.  There are restrictions laid down under section 265A of CrPC under which Plea Bargaining 

is only available to those who are sentenced to less than seven years of imprisonment in terms of 

the punishing offence. The section excludes those who are sentenced to death or imprisonment to 

life or any offence committed against women or children or any offence that affects the socio-

economic status of society.  

The Court is vested with the duty to assess the accused on camera and confirm that the 

application has been made voluntarily. If the court is satisfied that the application is voluntary, 

then the prosecutor, the accused and the victim are given time to work out a mutually satisfactory 

disposition. The mutually satisfactory disposition is limited to determining the quantum of 

compensation to the victim as the discretion to award sentences lies with the court. 

APPLICATION OF PLEA BARGAINING BY COURTS - 

 From table 1, we conclude that the number of IPC cases against women and children, 

disposed of using plea bargaining, is less than 0.5%. This is appreciable that in offences against 

children and women the bargaining of sentences, instead of providing justice by sentencing for 

the exact gravity of the offence, is less. But still, even this percentage should be reduced to zero. 

Whereas, in the case of IPC offences which do not fall under the restrictions of section 265A has 

to be increased as this would reduce the pending cases. From 2017 to 2020, the number of IPC 

cases disposed of by plea bargaining is decreasing. But after covid-19 in 2021, the number of cases 

https://www.legallyindia.com/home/sp-1692661759-20101225-1638
https://www.legallyindia.com/home/sp-1692661759-20101225-1638
http://www.manupatra.com/roundup/326/Articles/Plea%20bargaining.pdf
https://indiankanoon.org/doc/440852/
https://indiankanoon.org/doc/440852/
https://indiankanoon.org/doc/440852/
https://indiankanoon.org/doc/440852/
https://indiankanoon.org/doc/440852/
https://indiankanoon.org/doc/440852/
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has increased to 17,753 out of 15,830,228 cases (0.11%). This increase in 2021 is in 

correspondence with the increased number of pending cases from the previous year 2020 (Chart 

1).   

Table 1: Application of Plea Bargaining in IPC crimes against women and children 

Year Percentage of IPC crime against women 

disposed of by plea bargaining (in %) 

Percentage of IPC crime against children 

disposed of by plea bargaining (in %) 

2016 0.06 0.005 

2017 0.13 0.26 

2018 0.10 0.13 

2019 0.09 0.05 

2020 0.04 0.02 

2021 0.08 0.02 

Source: NCRB 

Chart 1: Percentage of IPC cases disposed of by Plea Bargaining  

 

In this instance, the imbalance in bargaining power should also be taken note of by which 

either an innocent accused or an innocent victim will be deprived of their justice and the judge has 

to ensure that the act is done voluntarily.   

The concept of plea bargaining may lead to influential or biased disposal of cases at times. 

Even then, this system allows the accused for getting a lesser statement. It also creates a 

circumstance where, the accused instead of denying the plea or simply accepting the punishment 
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without denying or accepting the plea, the accused accepts the level of crime that he has 

committed. This makes eases the work of the prosecutor while acting bonafide. This method is not 

a quantitative one; instead, it is a mixture of law, moral norms, societal conditions, mercy, love, 

and emotions that the aggrieved party consolidates to decide whether the accused that injured 

him/her is entitled to a lesser punishment. The mitigating factors are considered by the judge while 

pronouncing a judgment whereas this plea bargaining gives the victim a chance to decide whether 

to reduce the charge filled or the punishment to be imposed in form of an agreement, provided, 

there is no imbalance of power. This stands by the words of Thiruvalluvar, where he says, “inna 

seitharai oruthar avar naney nannayam seidhu vidal”, which means even when someone does 

something that injuries you, you need to do good for them so that they feel ashamed of themselves. 

In all these cases the imbalance of power between the parties is to be checked by the judiciary. 

At the same, this plea bargaining creates a fear that it may also lead the executive and 

judiciary to escape from their duty as it reduces their burden. So, the judiciary as well as the 

executive must be made answerable for their actions, especially delays in conducting trials. A 

reasonable time should be given as a deadline to conduct all court proceedings. Offences against 

children at no cost should not be disposed of through plea bargaining because there is no matter 

of bargaining when the offence is committed against such an immature child.  

CONCLUSION - 

There is an increasing number of crimes with increasing science, technology and inventions. Thus, 

wherever possible if there is a delay by the courts then plea bargaining, which is in the budding 

stage in India, has to be utilized for obtaining speedy justice but not in sensitive cases such as 

crimes against women. As discussed this system also provides a chance for the victim to decide 

the liability of the accused which is a good step unless it involves an imbalance of power between 

parties in it.  
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PERSISTENT VIOLENT CRIMES IN URBAN AREAS 
 

INTRODUCTION - 

Though Austin separated morals and ethics from the law, when we speak about criminal 

law morality plays a major role because these laws reach people in the form of morals rather than 

rules and regulations. Crime as generally defined; is an offence against the state which affects the 

public at large by creating a fearful life. When the term violence gets added to the word crime, it 

threatens the life and safety of the people and it includes, Murder (Sec.302 IPC), Culpable 

Homicide not amounting to Murder (Sec.304 IPC), Infanticide (Sec.315 IPC), Foeticide (Sec.316 

IPC), Dowry Deaths (Sec.304B IPC), Rape (Sec.376 IPC), Robbery (Secs.392 to 394 IPC), and 

such other offences as stated by National Crime Records Bureau. It could be stated that along with 

human civilization, these crimes also got civilized and we have new trending crimes which are 

inhuman such as the selling of human body parts, sacrifices, etc. In this article let us discuss in 

brief the persistent crimes that exist in urban areas in India along with their relevant legal 

provisions.  

CURRENT SITUATION -  

 Urban areas are characterised by their modernisation and scientific and technological 

development. In that way, among the nineteen metropolitan cities, as suggested by NCRB, Delhi 

(11,653), Mumbai (4,926), Bengaluru (2,393) and Pune (1,898) have the highest number of 

registered in 2021. From table 1, it is clear that there is a constant number of crimes committed in 

Metropolitan cities and there is 

a considerable drop in 2020.  

Anyways in the above-

mentioned four cities, the crime 

number has been reduced 

compared to that of crime that 

took place in 2016. (Chart 1).  

In crimes stated by 

NCRB, Kidnapping and 

Abduction (13,121), Robbery (5,743), Grievous Hurt (4,403), Attempt to Murder (3,367), Rape 

Table 1: Number of Crime in Metropolitan Cities in India 

Year No. of Crime 

2016 46324 

2017 41789 

2018 39539 

2019 38645 

2020 31325 

2021 35572 

 Source: NCRB  

 

https://ncrb.gov.in/en/crime-india
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(3,208), and Murder (1,955) contribute 89.38 per cent of the crime committed by metropolitan 

cities.  

Chart 1: Violent Crimes in Metropolitan city 

 

Source: Crime in India, 2016 to 2021, National Crime Records Bureau 

               Among these crimes when we consider Murder, more or less a constant percentage of 7 

per cent of the total number of murders that took place in India is from metropolitan cities (chart 

2). This trend shows the persistent number of crimes that take place in a metropolitan city. But 

here, the motive behind these crimes is to be noted as how the trend has evolved with an increase 

in literacy and technology. From table 2, the major 

reason for murder includes various disputes (849) 

such as water dispute, property dispute, etc., Personal 

vengeance (380), love affairs (118), followed by the 

gain (95), illicit relationship (79) and Robbery or 

Dacoity (46).  It is to be noted that nearly 2 to 5 per 

cent of the murder is clueless since 2017.  

Chart 2: Percentage of Murder in metropolitan cities   
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Source: Crime in India, 2016 to 2021, National Crime Records Bureau 

           Nearly less than one per cent of the murder committed have a dowry, communalism, 

casteism, honour killing, human and child sacrifice, selling of body parts, rape, etc., as the motive.  

LEGISLATURE AND JUDICIARY CONTRIBUTION TO CHECK THESE CRIMES - 

          All these violent crimes are punished under the Indian Penal Code, 1860 and there are many 

other special and local laws which penalize many other offences such as Arms Act, 1959, Narcotic 

Drugs & Psychotropic Substances Act, 1985, Gambling Act, 1867, Excise Act, 1944, Prohibition 

Act, Explosives & Explosive substances Act, 1884 & 1908, Dowry Prohibition Act, 1961, etc. 

These special laws penalize crimes that are not that violent but they at times become a motive for 

committing such violent crimes either due to circumstances or any other reason 

 Indian Evidence Act, of 1872 does not impose the burden of proof on the accused and they 

are regarded as innocent until the offence imposed on them is proved to be true. But the same 

Evidence Act, in certain cases shifts the onus from the prosecutor to the accused under section 114 

where the offence is presumed to have been committed by assuring the supporting facts. Rape or 

sexual harassment, dowry death, etc., being a violent crime, the onus is shifted to the defendant 

on satisfying the essential actions. This exhibits that the legislative intention while framing such 

penalizing statutes, balances the interest of the accused as well as the victim. 

Though such privileges are available for the victim, the public has a common statement that 

the punishment imposed for the offenders is very lenient and they are not that effective and this is 

a reason for such an increase in the crime rate. By addressing this issue, the Supreme Court, in a 
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Division Bench consisting of Justice Surya Kant and Justice Abhay S. Oka in the case of Sahebrao 

Arjun Hon v. Raosaheb s/o Kashinath Hon & Ors has stated,  

“12. As far as the sentencing is concerned, judicial discretion is always guided by various 

considerations such as the seriousness of the crime, the circumstances in which the crime 

was committed and the antecedents of the accused. The Court is required to go by the 

principle of proportionality. If undue sympathy is shown by reducing the sentence to the 

minimum, it may adversely affect the faith of people in the efficacy of the law.   It is the 

gravity of the crime that is the prime consideration for deciding what should be the 

appropriate punishment.”    

Thus, imposing a greater penalty for a smaller offence may stimulate the offender to commit a 

greater offence as the sentence of punishment to undergo will be the same.  

          In yet another case, the Supreme Court has cancelled the anticipatory bail granted to two 

accused in connection with an offence registered under Sections 302 (murder), and 323 

(voluntarily causing hurt) read with 34 (common intention) of IPC in the High Court. The Supreme 

Court stated that the order granting anticipatory bail ignored material aspects, including the nature 

and gravity of the offence. Thus, the judiciary imposes checks then and there to gain the hope of 

the public.  

MOTIVE AND INTENTION - 

          In certain cases, when a violent crime occurs, the motive of the action is not to commit that 

particular violent crime, such as murder, robbery, dacoity, etc., rather they have some other motive 

such as the motive of obtaining dowry, creating an intention to commit murder. But in the case of 

criminal jurisprudence, the motive has no role to play. Here, the motive may be bonafide or 

malafide but when the motive clubs to commit a violent crime, despite mitigating factors, 

aggravating factors may have a chance to override the situation. The reason that is to be solved is 

the motive which can be broadly categorised as individual and societal factors. Individual factors 

include psychological factors, financial factors, family issues, etc. Societal factors include social 

stratification, economic status, casteism, etc. Hence, in such a case, to prevent these violent crimes 

from being committed, the beginning stage of the offence, should be penalized as how demanding 

dowry is itself penalized.  

           Still, there are cases where, the offender has the motive to commit such a violent crime as, 

rape, abduction, etc. In such a case, as already discussed, evidence and gravity of offence play a 

https://main.sci.gov.in/supremecourt/2017/4770/4770_2017_3_1502_37992_Judgement_06-Sep-2022.pdf
https://main.sci.gov.in/supremecourt/2017/4770/4770_2017_3_1502_37992_Judgement_06-Sep-2022.pdf
https://www.ndtv.com/india-news/gravity-of-offence-should-be-looked-at-while-granting-protection-from-arrest-supreme-court-2570463
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major role. In such cases, conformity to punishing and the severity of the punishment could reduce 

the crime rate. As well as the existing penal laws are also to be updated.  

CONCLUSION - 

           To conclude, the increasing rate of violent crime in urban areas to some extent does not 

have their motive as caste, race, class or another sort of discrimination rather they are money 

motivation which creates innovativeness in offences. The growing science and technology paves 

way for the growth of crimes also. Cybercrime is one of the growing fields where cyber laws are 

in an obligation to be very futuristic. Criminal offences against property have undergone more 

profound changes mainly as a result of the transformation of a primitive agricultural society into 

a commercial or industrial one. An updated version of penal laws could reduce the crime rate as 

well as the executive’s supporting hands in the form of helplines, women's police stations, etc 

have opened the windows for the victims to report their issues. But still, there is a persistent 

number of crimes being committed every year.  

 

  

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjO2pzW_qz7AhUtS2wGHR1sB3sQFnoECAoQAQ&url=http%3A%2F%2Fepgp.inflibnet.ac.in%2Fepgpdata%2Fuploads%2Fepgp_content%2FS000017GE%2FP001790%2FM025477%2FET%2F1512714638urbancrimes-Grammarcorrected.pdf&usg=AOvVaw2Dn7usSZqI3wLCDXB0hQXm
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FOREIGN LEGISLATION 

 

CHINESE EXPANSIONISM 
 

The father of international law, L.F.L. Oppenheim, regarded territory to be one of the essentials 

of a State and indeed, the existence of a State without one is impossible. Since ancient times we 

humans have been going on wars, fighting battles for territories, to get a hold of more opportunities 

in the form of resources. Even today such battles are being fought, many on the battlefield while 

the others in big conference rooms between the heads of different countries.    

China with a written history of nearly 400 years, has been a central figure in the region of East 

Asia since time immemorial. Today the country is the most populous in the world, the second 

largest economy in terms of GDP and the third largest country in terms of territory. The country 

shares its 22,000 km long border with fourteen different countries and has more than a dozen of 

unresolved land, border and maritime disputes. The People’s Republic of China has been growing 

in terms of territory steadily since its establishment in 1949 by the communist leader Mao Zedong. 

China has been following a policy of territorial expansion by claiming numerous territories and 

countries that were once under historical Chinese dynasties as its territory and this policy has been 

criticized in the international sphere as a rigorous expansionist country.   

Expansionism is defined as the policy of territorial and economic expansion. While reforms like 

The Chinese Economic Reform of 1978 and The Great Leap Forward Campaign led to economic 

growth and stability in China, the annexation of Xinjiang and Tibet along with the Chinese 

invasion of Aksai Chin and Paracel Islands led to its territorial expansion. The historical claim 

theory of China was first propounded by Chinese statesman, physician and political philosopher 

Sun Yat-sen who claimed that these territories were lost due to unequal treaties, forceful 

annexation and occupation, and foreign interference. Chiang Kai-Shek and Mao Zedong, among 

others, were supportive of this claim and since then it has been central to the Chinese political 

ideology.  

Through coercion, lure and deceit China has been nibbling away at the land belonging to others 

as evidenced by its land disputes with India. In some cases, it has been intimidating its rivals by 

flaunting its military prowess, as it has been doing in the South China Sea and has been expanding 

its territories and global influence slowly but surely. In most of its territorial disputes, it is seen 

that China breaks international laws, enters the territory of some other nation, claims it as its own, 
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and starts illegal construction there. And China has a very radical and steadfast way of doing it 

which has earned it the title of an expansionist country. 

 Being a Communist country, analysts believe that expansionism is crucial to its ideology. For 

China, it is its “historical entitlement” to “liberate” the territories that have been wrongfully taken 

from it and such thinking reeks of Sino-Centric ideals. In pursuit of his “Chinese Dream”, Xi 

Jinping has vowed to “restore” China’s historical influence and status by transforming China into 

a fully developed great power by 2049 as a citizen of a neighbouring country I can only say that 

it is a threat to us.  
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NEWS ARTICLE 

 

2020 DELHI RIOTS- COURT ACQUITS FOUR ACCUSED OF CHARGES OF 

RIOTING, TORCHING VEHICLES 

At the Uttar Pradesh-Delhi Border in a district called Karkardooma, during the trial of Mohammad 

Shoaib, Shahrukh, Mohammad Shahnawaz and Rashid who were booked for actively taking part 

in the 2020 north-east Delhi riots, the sessions court acquitted them of all charges. The Judgement 

was passed on 19th November by the sessions judge Pulastya Pramchala. The charges levied 

against them by the prosecution were of rioting and 

setting ablaze a shop as well as a vehicle in the Gokalpuri 

area in northeast Delhi during the time of riots in 

February 2020. There were two witnesses from the side 

of the prosecution, both police officers-Head Constable 

Hari Babu and Constable Vipin. Both the officers 

claimed to be on duty when the shop and vehicle were 

set ablaze but the main problem that arose was after testifying, both of their testimonies varied a 

lot. Another noted fact during the trial was that Head Constable Hari Babu was not able to 

recognise the four accused and for this discrepancy, he claimed that he has a case of memory loss. 

In the end, the witnesses of the prosecution refused to have seen these four people at the crime 

scene and this prevented anything from coming up in the record of the respondent. 

Taking note of all these facts, the court concluded that just based on these two police officials, the 

judgement cannot be passed against the accused. The difference in the testimonies of the two 

officials also plays a major role. According to the sessions judge, “I find that charges levelled 

against the accused persons, in this case, are not proved beyond doubts.       Hence, accused 

Mohammad Shahnawaz @ Shanu, Mohammad 

Shoaib @ Chutwa, Shahrukh and Rashid @ Raja, 

are acquitted of all the charges levelled against 

them in this case”7.  

 
7 Prashant Jha, ‘Delhi Riots and Karkardooma Courts’ (Bar and Bench, 19 November 2022)  

< https://www.barandbench.com/news/litigation/delhi-riots-karkardooma-court-acquits-four-men-

accused-of-rioting-setting-fire-to-

shop#:~:text=A%20Delhi%20court%20on%20Friday,and%20Rashid%20of%20all%20charges .> accessed 

20 November 2022 

https://www.barandbench.com/news/litigation/delhi-riots-karkardooma-court-acquits-four-men-accused-of-rioting-setting-fire-to-shop#:~:text=A%20Delhi%20court%20on%20Friday,and%20Rashid%20of%20all%20charges
https://www.barandbench.com/news/litigation/delhi-riots-karkardooma-court-acquits-four-men-accused-of-rioting-setting-fire-to-shop#:~:text=A%20Delhi%20court%20on%20Friday,and%20Rashid%20of%20all%20charges
https://www.barandbench.com/news/litigation/delhi-riots-karkardooma-court-acquits-four-men-accused-of-rioting-setting-fire-to-shop#:~:text=A%20Delhi%20court%20on%20Friday,and%20Rashid%20of%20all%20charges
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The North-east Delhi riot has been in the highlights again for some time now. With the death of 

53 people and countless FIRs filed, many cases are pending in the courts. The riots that occurred 

in 2020 in the northeastern part of the city were mostly because of communal hatred which was 

amassed due to the amendments passed for the Citizenship act. Due to the exclusion of Muslims 

from the list of religions which were to be awarded citizenship, tension developed within the 

community and proceeding peaceful protests, and riots followed.  

The Government heavily deployed law enforcement forces in the area along with placing curfews 

and closing schools and colleges. The implementation of the Unlawful Actions Prevention Act 

(UAPA) was also heavily used by the police and this also led to great controversy. This alongside 

other instances should act as an eye-opener for the Government and Law Enforcement Agencies. 

There should have been proper surveillance in the affected areas including officials working 

diligently at all hours. The overt difference in testimonies is an example of the lack of a proper 

working structure during such communal riots.  

ENDNOTES 

1 Prashant Jha, ‘Delhi Riots and Karkardooma Courts’ (Bar and Bench, 19 November 2022)  

< https://www.barandbench.com/news/litigation/delhi-riots-karkardooma-court-acquits-four-men-

accused-of-rioting-setting-fire-to-

shop#:~:text=A%20Delhi%20court%20on%20Friday,and%20Rashid%20of%20all%20char ges.> accessed 

20 November 2022 
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