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MOOT PROPOSITION

1. Indus, is a nation blessed with thousands of years of cultural heritage and reputation.
The country is popular for its harmonious co-existence, divergent culture and civilisation
based on religion, language and race. The original civilisation of Indus flourished on the
bank of the river Indus. With the passage of time, different cultures and civilizations ruled
different parts of Indus until she came under the colonial rule of the British in 1858.

2. The penal laws in Indus varied from region to region based on the religious, race, moral
and philosophical concepts of emperors, rulers and village chieftains from time to time.
The British government found the penal laws in Indus highly disproportionate, unjust and
barbaric. Hence the Indus Penal Code was enacted on 6th October 1860. The British
government followed the Indus Penal Code 1860 throughout the territory of Indus during
its reign.

3. The country witnessed an unprecedented protest against British colonisation. It is widely
criticised that the penal laws in Indus are used as a weapon to silence and suppress the
Indus freedom struggle movement. Ultimately after the Second World War, the British
government decided to liberate Indus into two nations named Indus and Pakus. Indus
became independent on 15th August, 1947.

4. The Constitution of Indus came into existence on the 26th of January, 1950. Indus is
declared as a sovereign, democratic, republic. Subsequently by the 42nd Constitutional
amendment, the word ‘secular’ and ‘socialist’ were also incorporated in the Preamble of
the Constitution. Being a son born before the father, Indus Penal Code 1860 is criticised
as against the true spirit and object of the parent law, the Constitution. The advocates of
reformative school of jurisprudence consistently argued that Indus Penal Code is best
suited for a colonial government whose main interest is to silence the critics by
imprisoning and imprisoning only. The reformative school also argued that capital
punishment is against the constitutional philosophy.

5. The newly elected government, influenced by the reformative school of jurisprudence,
decided to introduce radical changes in the Indus Penal Code. The report submitted by
the Expert Committee suggested that Probation of Offenders Act, 1958 is discriminatory
in nature as it confers unfettered judicial discretion among admonition, probation or
imprisonment based on generic words in the statute. The expert committee also
suggests that the existing method of corrective mechanism is defective and time is ripe
to introduce an alternative, effective and corrective mechanism like community service



especially for maiden offenders. The expert committee further suggested that capital
punishment shut the door of reformation and the same is barbaric. Committee
recommended the abolition of Capital punishment.

6. The Union parliament of Indus based on the recommendation of an expert committee
decided to abolish capital punishment. The original Article 21 reads as follows: “No
person shall be deprived of his life or personal liberty except according to procedure
established by law”.

7. Accordingly, Art 21 of the Constitution is amended in the following manner. The
Amended Art 21 of the Constitution reads as follows: “No person shall be deprived of his
personal liberty except according to the procedure established by law.”

8. Parliament also enacted a legislation focusing reformative theory of alternative
correctional mechanisms instead of the traditional punitive system of imprisonment up to
7 years. The new Act named Indus Criminal Reformation Act, 2023 was enacted on
1-1-2023. (The Act is attached herewith for ready reference).

9. The legislation resulted in a hue and cry among advocates of the deterrent school of
jurisprudence and public in general. According to them, the existing punishment itself is
highly inadequate and insufficient and there is a need for introducing a harsh punitive
corrective mechanism. According to them, the deterrent theory of jurisprudence is highly
essential and best suited for a country like Indus. The new Act ignores the interest of the
victims completely. The Constitutional amendment of Art 21 and Indus Criminal
Reformation Act, 2023 is widely debated in the fourth estate and social media. The
nation is largely influenced by the contrasting cultural, political, social and religious views
of the leaders. The government stubbornly decided to retain the Constitutional
amendment and legislation.

10. Writ petition is filed by the NGO named ‘Justicia but firm’ which advocates a deterrent
school of jurisprudence challenging the constitutional validity of the amended Article 21
of The Constitution and Indus Criminal Reformation Act, 2023 under Article 32 of the
constitution. The apex court decided to hear the constitutional validity of the amended
Article 21 and the Indus Criminal Reformation Act, 2023 including the question of locus
standii.

This hypothetical proposition is prepared by Mr. Viji S, Assistant Professor in Law, Government
Law College Thiruvananthapuram.



THE INDUS CRIMINAL REFORMATION ACT OF 2023

(An Act to reform the existing methods of punishment in Indus Penal Code 1860.)

Preamble

Whereas it is expedient to introduce alternative, corrective mechanisms to reform the convicted
persons based on reformative theory of jurisprudence, this Act is hereby enacted as follows:

1. Short title, extent and commencement :-

(1) This Act may be called The Indus Criminal Reformation Act, 2023

(2) The Act shall be applicable throughout the territory of Indus

(3) It shall come into force on 1-1-2023

2. Definitions :-

(a) Alternative Corrective Mechanism :- Alternative corrective mechanism is an alternative
method of sentencing policy for convicted persons instead of confining them in prison.

(b) Community service :- It is a compulsory service awarded to a convicted person either
during the entire period of conviction or for a reasonable period as the court deems fit and just
under the fact and circumstance of the case.

(c) Superintendent :- Superintendent is the officer appointed by the court to supervise the
community service awarded to the convict.

(d) District collector :- District collector is the head of the district and is empowered with
administrative authority.

3. Community service instead of imprisonment

(1) The judicial magistrate, sessions judge or any officer exercising criminal administration of
justice and empowered to convict an accused of an offence defined under Indus Penal Code
1860 or any other criminal law imposing imprisonment for less than 7 years shall not in the first
instance sentence the convict for simple or rigorous imprisonment but shall send him for
community service unless special reasons to be recorded in writing.

(2) Any judicial magistrate, sessions judge or any other officer exercising criminal administration
of justice finds a person guilty of any offence under Indus Penal Code or any other criminal law
for the second time except for offences punishable with fine only or imprisonment up to 6



months or both shall compulsorily sentence him to imprisonment for a term not less than one
third of the total period of conviction.

(3) The judicial magistrate, sessions judge or any other officer exercising criminal administration
of justice and empowered to convict a person for a term exceeding 7 years may send the
convict for community service with special reasons to be recorded.

Proviso: A first time convict awarded with imprisonment for more than seven years shall also
serve one third of his sentence in prison.

4. The superintendent shall send a monthly periodic report about the satisfactory performance
of the accused sentenced for community service and file a report regarding any breach of
community service committed to the concerned judge. In appropriate cases, the concerned
judge after affording an opportunity to the accused to defend his proceedings may send the
accused for the remaining period of sentence in jail.

5. District Collector is the authorised officer to determine areas and decide the nature of work of
persons sentenced for community service.

6. Maximum period of imprisonment:

The maximum period of imprisonment including life imprisonment shall not exceed 14 years.

Explanation 1: The period of imprisonment includes under-trial detention period also.

Explanation 2: A person convicted for life imprisonment, unless for special reasons to be
recorded, shall not be released before completing a term of 7 years.

7. Notwithstanding anything contained in any criminal enactment including Indus Penal Code
1860, the capital punishment is hereby abolished.

Explanation: The benefit of the section also extends to all accused convicted with capital
punishment.


