
 

1 | P a g e  
 

 



 

2 | P a g e  
 

FOREWORD 

 

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state 

of affairs has changed in recent times, it is only in that many lawyers and judges have now 

joined the rest of the world is complaining about the quality of legal prose. My best wishes to 

all these student contributors, for their future endeavours. My best wishes and assurance to the 

readers that this will add a lot to the knowledge after reading this perfect case compilation. It’s 

not just for the legal fraternity but for anyone who has an interest in the field of law.  

By  

Ishita Arora  

  Editorial Coordinator 
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PREFACE 

All India Legal Forum is replenished with information to give students a ready reference to the 

various areas of legal issues and news. All India Legal Forum is a team of more than 400 law 

students across the country to tackle basic problems which a legal researcher faces in day to 

day life, putting forward the basic things needed for researching and drafting.  

The All India Legal forum strives at providing a valuable contribution to contemporary legal 

issues and development. The organization seeks to bring out a platform to provide resourceful 

insights on law-related topics for the ever-growing legal fraternity. All India Legal Forum 

doesn't just publish blogs but also guides the authors. Determination and dedication are 

considered as ultimate requisition to be a good researcher by the All India Legal Forum, it also 

thrives to instil the values.  

The reason behind the smoothed running of All India Legal Forum is the official structure of 

the organization in which different rules are allotted by considering the strengths of the students 

and giving them roles accordingly through various Boards and Committees incorporated in the 

Organisation.  

The Legal Fort Night subdues about the current legal issues and news happening around. It 

consists of the summaries of the Supreme Court and High Court Judgements of the 14 days. 

The Legal Fort Night Team keeps compiling the judgments of the Supreme Court and high 

court regularly. The Legal Fort Night not only compiles the judgments of the Supreme Court 

and High Court, but it also deals with the static law. We’re glad to be a part of the All India 

Forum. 

Here’s an introduction to the team:  

Patron- in-Chief: Aayush Akar  

Editor-in-Chief: Shubhank Suman  

Senior Manager: Suparna Sarkar  

External manager – Pari Agarwal  

Internal Manager - Ishita Arora  

Researchers:  

• Dikshant 
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LEGAL ARTICLES 

 

INDIAN TRADEMARK LAW:- COMPLIANCE WITH TRIPS 

 

ABSTRACT: 

The Indian Patent System has been revamped to ensure that all stakeholders have a level 

playing field. The latest revisions have moved national IP laws closer to TRIPS norms, which 

was a fundamental requirement to improve the current situation in terms of patent rights. By 

virtue of the new Amendment, the 40-year-old regime of limited-term process patents for 

pharmaceutical goods is being phased out. Multinational corporations are taking a closer look 

at the Indian market, which will help the Indian economy and growth. 

India's TRIPS requirements are being attempted to be met through the patent bill. It does so by 

removing some of the most important aspects of the present legislative framework, which, 

when combined with other instruments like the Drugs Price Control Order, have usually served 

the country's and its people's interests effectively. It is likely to result in a legal environment 

that is less beneficial to the citizens of this country in terms of drug availability. TRIPS can't 

be implemented in a vacuum, either. India also has a variety of additional international 

commitments, particularly in the area of human rights. The right to health, as defined by UN 

human rights organisations, requires governments to gradually take constructive efforts toward 
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improving access. India's duties under the covenant on economic, social, and cultural rights 

may be violated if the 1970 regime is dismantled. 

Keywords:- Economy, Patent, Treaty 

 

INTRODUCTION: 

The patent system's purpose is to provide financial support for research and technique, which 

favours the creative mind in the end. It aimed to encourage innovators by giving them a 

monopoly on any economic exploitation of their innovations, therefore ensuring the flow of 

new ideas. This approach will boost the capacity of such countries to supply utility items in 

both qualitative and quantitative ways by developing new commodities and service delivery 

systems. It will enhance the living model and promote systematic durability. Following the 

method, the goal is to exercise artists' rights by exchanging or exercising their creativity. The 

basic tenet of patent law is that the product must be both creative and useful. 

The Trade-Related Aspects of Intellectual Property Rights (TRIPS) treaty, which was 

recognised as a comprehensive agreement, entered into force on January 1, 1995. Copyrights 

and associated rights, concealed knowledge, design for industries, protection of numerous 

plants, and patents are all protected by this agreement's covenant. The following is a list of the 

features of this agreement:- 

1. Standard 

2. Enforcement 

3. Settlement of Disputes amongst nations 

This agreement aims to cover the most important sectors for intellectual property rights, and 

governments will be responsible for providing protection. They specify the scope of protection, 

i.e. the subject-matter of protection, the minimum period of protection, and exceptions to the 

rights granted to nations. This agreement's pertinent clauses are present. The agreement is 

linked to the Paris and Berne Conventions; the responsibilities are focused on circumstances 

when prior accords were quiet. Articles 2.1 and 9.1 of this treaty, often known as the Berne-

Paris Convention, include the essential provisions of this accord. Articles 3, 4, and 5 provide 
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primary customs as a common permission on international countries and nations; they are 

evident upon parts adopted in the Agreement for Intellectual Property Rights. The aim of the 

Uruguay Round Negotiations and the customary laws mentioned in it are conferred by 

introducing the TRIPS Agreement. 

Article 9.2 of the TRIPS Treaty specifies that the power of copyright will expand beyond 

character and will not bind notions, assurances, or methods of operations, among other things. 

INDIA'S PATH TO TRIPS COMPLIANCE IN TERMS OF PATENT LEGISLATION:- 

 

In India, there has been a rapid advancement in the field of intellectual property rights, with 

notable changes in the legislation adopted by legislators. India, along with other developing 

countries, became a member to the World Trade Organisation's (WTO) TRIPS Treaty in 1995, 

with the understanding that the pact would allow open trade, investment, and the elimination 

of limitations on intellectual property. 

India modified the Patents Act 1970 three times to conform with TRIPS rules, the most recent 

change in 2002 adding "exclusive marketing rights." The patent protection was extended to 20 

years in 2005, which was the third time it had been amended. As a result, representatives of the 

scientific, technical, and commercial sectors have raised concerns about the change. 

The Exclusive Marketing Rights (EMR) introduced in 1995, based on the subject-matter of 

Article 65 and 70 of TRIPs, however, are incapable to gain aid from lawmakers and they lapsed. 

The United States and the European Union filed a lawsuit against India with the Dispute 

Settlement Body (DSB), which rendered an unfavourable verdict. This enabled India to embark 

on the first reformation, which suspended EMR for five years or moved to a range where a 
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product might be ejected or granted a patent. The first amendment intended to prohibit patents 

on food, medicine, and pharmaceuticals, and it was enacted as a result of the treaty's signing. 

An applicant to EMR must meet the pre-conditions set forth in the Patents (Amendment) Act, 

1999, which include having a valid patent for pharmaceutical products granted after January 1, 

1995, Rights in Marketing in countries that are TRIPS signatories, filing of the patent 

application in India, and marketing approval within India's territory. The first three conditions 

are based on the TRIPs agreement, while the final stipulation is to obtain clearance from India's 

drug regulatory agency. The Act provided protection to a foreign pharmaceutical business 

while also allowing for more robust research in India. 

 

TRIPS:- THE GATEWAY TO GLOBAL ECONOMY 

TRIPs were created after seven years of talks in Uruguay, and the agreement plays an essential 

role in the economy's ecology. Several underdeveloped nations are members to the pact, which 

aims to limit global intellectual administration. The Organisation for Economic Co-operation 

and Development (OECD) regarded the agreement as binding, but the approaching period 

permitted the World Trade Organization (WTO) to set protection standards, with WIPO 

playing a secondary role. 

The latter is given the administrator's responsibilities, technical assistance, and a forum where 

rules may be amended. The OECD nations saw the agreement as a chance to claim a right to 

innovation in the form of IPR protection. TRIPs will have an influence on poor nations' 

interests, it was agreed during a round-table discussion in Uruguay. Agriculture export 

subsidies were reduced as a result of the negotiating with developing nations. 

The UK government created a commission in 2002 to explore the benefits of IPR to 

impoverished people and developing countries, with areas including health, agriculture, 

traditional knowledge, copyright, software, and others studied. 

The agreement allowed the poorest countries to use R&D technologies to meet their needs, 

trading allowed the expansion of IP-sensitive goods, there was a transfer and diffusion of 

international knowledge to support the market, and the benefit to consumers improved, as did 

their assurance of product origin. The constant flat cost of transportation and various 
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transmission technologies that hastened this growth in erudition have indicated necessities for 

worldwide stock composition coordination. 

The command of technologies is no longer seen as a public asset; it is now linked to 

international activities that define the composition and use of corporate assets. The agreement 

was the first step toward collective action in the field of global IPR; its implementation should 

focus on a policy-based approach to universal assistance, which resembles a natural reaction 

to globalization's impact on wealth, including technology. 

 

TRIPS IN THE INDIAN PATENT ACT:- 

 

During their century-long reign over India, imperialist Britisher’s enacted patent regulations. 

Great Britain's influence began in the early 1600s, when the "Governor and Company of 

Merchants of London trading into the East Indies" was granted license by Queen Elizabeth I. 

In addition, following the Struggle of 1857, which is considered the first battle for 

independence, the Queen assumed control of the firm. From 1856 forward, patent law was 

enforced, giving innovators a 14-year period of exclusivity. In 1859, a new legislation was 

passed that granted inventors the right to use and sell their inventions in India, with the goal of 

securing control over India's then-undefined area. 

The Patents and Design Protection Act and the Protection of Invention Act, both approved in 

1872 and 1883, respectively, were combined into the Inventions and Designs Act of 1888. The 

British introduced law in the area of goods protection, known as the Indian Patents and Designs 
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Act 1911, before to India's independence. This statute established a patent administration in 

India, with functions carried out under the supervision of the Controller of Patents. The filing 

deadline was extended for an additional seven years, bringing the total time available for filing 

to 16 years. 

The transformation of India's protection legislation took place in three stages, each of which 

resembled three changes to the Patents Act, 1970. Claimants were able to register 

pharmaceutical output licensing requests as a result of this. Claimants moved to grant exclusive 

marketing rights (“EMRs”), to rule on specific circumstances, and to store the results for a 

period of up to five years after the award. 

The following amendment to the 1970 legislation was made in 2002. The aforementioned 

change resulted in TRIPS handling numerous issues in a more consistent manner, as it 

corresponded to a twenty-year copyright period, a rejection of this freight regarding proof of 

method protection violation, and changes to mandatory licensing requirements. Exemptions 

from developing medicinal goods in order to get a patent till 2005. Initially, India attempted to 

implement the provision of mailboxes and electronic medical records (EMRs), which should 

have been given pursuant to the President's order; however, this regulation failed to pass the 

Indian Parliament. As a result of their inability to introduce mailboxes and EMR, the United 

States used the WTO's dispute resolution process against India. India's failure was reviewed 

before the WTO's Appellate Body in 1997 because they failed to comply with the TRIPs Treaty 

as Article 70.8(a) was ignored, which sets a line "a means" to retain novelty and priority to the 

pharmaceutical product application for protection. They enacted an adjustment in March 1999 

that brought the mailbox composition into compliance with TRIPs criteria; it expired in 

December 2004. The amendment of 2002 included a number of modifications, including 

definitions of innovation and inventive step, algorithms, and traditional knowledge, as well as 

other regulations outlined in the TRIPs pact. The amendment included three grounds for 

obtaining a compulsory patent licence and did away with the notion of a right license. 

Novartis filed a case in the High Court of Madras in 2006, challenging the Patent Controller's 

denial of their application for a licence for the medicament of a beta crystalline form of imatinib 

mesylate under Section 3 (d) of the Patents Act. The Company claimed that the denial violated 

Article 14 of the Indian Constitution since the Act gives controllers discretionary powers, 

resulting in discriminatory outcomes. The issues were separated between the High Court of 
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Madras Bench and the Intellectual Property Appellate Board (IPAB); the appellate body heard 

the case and found against them. Three issues were reviewed by the bench: 

i. Does the Indian court have the authority to rule on international treaties? 

ii. Is Section 3(d) of the Patents Act compatible with TRIPs Article 27? 

iii. Did Section 3(d) of the Indian Constitution violate Article 14? 

Since the pact is based on an international convention, the court determined that it did not have 

jurisdiction over the question brought by the Company. The final point raised was that Section 

3(d) of the Indian Constitution does not infringe Article 14's concept. They concluded by 

stating that it will be the responsibility of the Indian government to ensure the citizens' health 

through facilitating access to life-saving medications. 

 

COMPARISON OF INDIA’S TRIP COMPLIANCE WITH OTHER COUNTRIES:- 

 

The power of the advice addressed via these industrialised countries was overlaid on the 

strength of Intellectual Property Rights. The Council of the European Communities established 

the European Agency for the Evaluation of Medicinal Products (EMEA), which also 

established forward methods for the European Union Commission. The EMEA, in turn, 

empowered retailing consent for some social, including veterinary, remedial commodities after 

a positive experimental evaluation by the EMEA. The pharmaceutical business is adamantly 

opposed to the outstanding brand condition. Areas of contention imply that the provision 

remains hostile to these EMEA directives, is hostile to the European Union's sanctioned 
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constitution, is hostile to the Court of Justice of the European Communities' holdings, is hostile 

to Identity Tag statutes, and is hostile to Council Directives, which is profoundly unrealistic. 

According to Section 3(d) of the Patents Act, a little development of a separate matter that 

remains unchanged will not result in an increase in the matter's observed productivity. To get 

copyright authorization, the simple use of a recognised content; learning must not be 

considered originality. The new Patent Act is based on the idea of "patent exhaustion," which 

states that once an investor sells their innovation, they lose the ability to regulate its sale. 

Although this approach is not followed in industrialised nations, its goal is to deliver 

medications at a reduced cost. Furthermore, Article 6 of TRIPs accords makes no mention of 

exhaustion, stating rather that the issue is about intellectual property rights depletion. The 

United States and the United Kingdom apply the idea of inherent anticipation to cope with 

minor changes to pharmaceutical patents. 

 

SUGGESTIONS:- 

i. The confession about the particular starting and domain of this organic supply source. 

ii. An improvement to the TRIPs Agreement in order to combat structural challenges, 

particularly the CBD resulting from TRIPs implementation. 

iii. In the case of jurisdictions under these suitable governmental administrations, an 

antecedent notified acceptance by permission. 

iv. Following each appropriate governmental administration, a fair and equitable benefit-

sharing system is established. 

v. Traditional farmers have access to storage, which includes trading grains that 

individuals must have gathered. 

vi. The Indian Patent Act required amendments in the domain of intellectual property 

rights impairment in order to eliminate this protection. 
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CONCLUSION:- 

India has a strong desire for consumerism as well as professional, managerial, and 

entrepreneurial skills. With assurance provided to copyrights, the country can transform into a 

refuge for initiatives in analysis and improvement. The government administration anticipates 

a milder reaction to globalization than isolation. The TRIPs treaty and framework provide 

standards and norms for granting a license to products or inventions in order to protect the 

ecosystem's variability. 
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REMEDIES AGAINST TRADEMARK INFRINGEMENT 

 

 

 

ABSTRACT  

Nowadays, people are more focused on brands, and adopting a misleading name for a brand 

might harm the actual brand's market. When the brand value is utilised without the owner's 

permission, the brand owner seeks remedies to safeguard the brand. The halting of non-

permitted trademark usage is just as important as trademark registration. As a result, the 

Trademark Act of 1999 was enacted to protect trade names. The Trademark Act of 1999 intends 

to give the brand owner an exclusive right to use the brand name while also prohibiting illegal 

use of the brand name by other users or rivals. As a result, the brand logo and name are 

registered under the Trademark Act of 1999 to protect the brand name and the value produced. 

In the event that a brand name or emblem is used deceptively, the Act allows the brand owner 

to sue the person who is utilising the brand name. Trademark infringement is defined as the 

illegal use of a trademark mark. In the event that a trademark is infringed upon, the Act offers 

remedies. In this article, we'll look at what trademark infringement is and what kinds of 

remedies are available. 

Keywords- infringement, trademark, unregistered trademarks, remedies.  
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INTRODUCTION  

As the globe enters the twenty-first century, fast changes in industries occur, resulting in an 

increase in the field of intellectual property rights. Due to the rapid maturation of the industrial 

sector, trademarks, one of numerous aspects of intellectual property, are one such need that has 

garnered a lot of attention. A trademark is an optical mark in the form of words, colours, 

numbers, or symbols that symbolises any products or services. The registration of a trademark 

by an individual or a business is not a legal necessity, but it does prepare the way for protection 

against infringement. Legal regulations controlling trademarks are in place to preserve the 

prominence and goodwill of any business or individual who owns the trademark, as well as to 

protect customers from fraudulent actions involving the entity's goods and services. As a result, 

a trademark safeguards both the manufacturer and the customer.  

Confusions over the use of look-alike trademarks are developing at the same rate as the 

industries themselves. As a result, a scenario of trademark infringement occurs. However, there 

are remedies accessible. In recent years, a number of cases have resulted in decisions that have 

served as precedents for dealing with infringements. When the phrase trademark infringement 

is split down into two parts, the definition of trademark is already clear, leaving just 

infringement, which means violation or contravention. As a result, the phrase refers to the 

unofficial use of a trademark that leads to scepticism and uncertainty regarding the provenance 

of the products or services in question. When a trademark is infringed upon, the value of the 

existing mark is diminished, and the plaintiff can sue for damages in court. The claim of 

dilution is the name for this type of claim.  

 

A trademark infringement claim may only be filed if the trademark is registered and the owner 

of the brand initiates legal action against the infringer. If the business is not registered, a claim 

can be filed under common law on the grounds of misrepresentation or under any other laws 
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controlling unfair commercial practises. Infringement of trademarks is dealt with in Section 29 

of the Trade Marks Act of 1999. When the case goes to court, the plaintiff must show that his 

trademark has been infringed upon. By so doing, one must persuade the court that the trademark 

he owns has acquired a standard and significance among the public, and so has precedence 

over the defendant's mark. The plaintiff must additionally show that the defendant's mark is 

likely to cause confusion among purchasers of those products or services on legitimate cause. 

Every trademark awarded by the concerned court's Principal Register comes with the total right 

for the owner of the trademark to use it without danger of losing it. When it comes to trademark 

infringement issues, this very argument is frequently used as a response in court. The degree 

of resemblance between the two marks in dispute is the most evident consideration for the 

court. Following that, other elements are examined, such as marketing abilities, promotional 

tactics, the defendant's desire to adopt the mark, consumer purchasing skills, and so on. These 

frequently make the courts' decision-making process easier. 

 

REMEDIES AVAILABLE  

 

Infringement of both registered and unregistered trademarks is punishable by remedies. In the 

first situation, it serves as a catalyst for initiating infringement proceedings in a court of law, 

but in the second case, it aids in the transfer of the infringement to common law. In India, 

trademark infringement is dealt with by Section 29 and Section 30 of the Trade Marks Act, 

1999. The remedies mentioned below are those that are used in the case in question based on 

the facts and circumstances. 



 

18 | P a g e  
 

CRIMINAL REMEDIES-  

When we look at the Trade Marks Act of 1999, we can see that there are numerous sections 

that might be considered criminal remedies for trademark infringement. The following is a list 

of things to consider- 

• Section 103 of the Act establishes a criminal penalty for infringing on a person’s or 

entity’s trademark, imposing a six-month sentence that can be extended up to three 

years for infringing on a person’s or entity’s trademark. 

• Penalties that must be provided as a penalty against an infraction are discussed in 

Section 104 of the Act. If someone is determined to have violated trademark rights, the 

provision stipulates a punishment of 50,000 rupees, which can be raised to a maximum 

of two lakhs. 

• Section 105 of the Act establishes an exaggerated form of punishment. For an effective 

adaptation to the aforementioned rules, a seizure of powers of the person accountable 

for violating can be carried out as a criminal remedy. This police process is only carried 

out if there are reasonable reasons for establishing the infraction. 

 

CIVIL REMEDIES-  

The Trade Marks Act of 1999 establishes civil remedies for those whose trademarks have been 

violated. They are as follows- 

• A frequent civil remedy that can be granted is an injunction or authoritative directive 

by a court of law. Perpetual and temporary injunctions are the two types of injunctions 

that can be obtained. Perpetual injunctions are given based on the nature of the litigation 

and when it is expected to be decided, and are therefore of a perpetual character. In the 

event of a temporary injunction, the court considers a certain time limit, which in this 

case will be until the court issues its final ruling on the subject. Order 39 Rule 1 and 2 

of the Code of Civil Procedure might be used to request the same. This effectively 

defeats the objective of the lawsuit, allowing the defendant to continue using a mark 

that is identical to the plaintiffs.  

• The aggrieved person may seek damages on the basis that his or her exclusive right to 

use the trademark he or she owns has been terminated, resulting in losses to him or his 
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business. The management of profit accounts, as well as a direction for delivery or 

removal of the infringing items, is a civil remedy that is frequently invoked. 

The Anton Piller Order a statutory identified under Section 135 of the Trade Marks Act, 

1999, which restricts the defendant from removing assets from the court’s jurisdiction. As 

part of the execution of a civil remedy, the concerned court frequently appoints a local 

commissioner to seal the products or materials that are infringing in nature. So, in the event 

of a civil remedy, the court either orders the defendant to ground his or her goods or services 

that are creating consumer confusion, or it orders the defendant to pay the plaintiff’s 

damages. When civil remedies fail to compensate the plaintiff for his or her loss, the court 

turns to civil remedies. 

 

ADMINISTRATIVE REMEDIES – 

It has long been recognised that criminal remedies are far more relevant than civil remedies. In 

addition to civil and criminal remedies, administrative remedies for trademark infringement 

are also possible. The following are the medicines that are accessible under the palate of 

administration- 

• By filing an opposition to a mark that is confusingly similar to the original mark under 

Sections 9(1) or 11 of the Trade Marks Act, 1999. If such a circumstance develops, the 

inspector will conduct interrogations during the trademark registration process. A 

trademark opposition is always submitted by a 3rd party, challenging an existing 

trademark in the trademark journal after its registration procedure has been completed. 

• Another administrative option is to make changes to a trademark that has already been 

registered. In this approach, trademarks are less likely to be confused. Because the 

remedy is administrative in nature, it is implemented by monitoring the trading activity 

of items bearing infringing trademarks. In order to avoid ambiguity, items labelled with 

a trademark that is fraudulent by nature are banned in both import and export. These 

three administrative remedies are frequently effective in avoiding trademark 

infringement. 

In the case of DM entertainment v Baby Gift House and ors, a question about publicity rights 

and character merchandising came up. The plaintiff, Daler Mehndi, a well-known singer who 

https://www.bananaip.com/ip-news-center/dm-entertainment-pvt-ltd-v-baby-gift/
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owns a company with the same name and all associated rights, claimed that the defendant was 

engaging in an unapproved activity by creating miniature toys of the public figure, resulting in 

a negative impact on the company's and singer's reputations. Because there is no provision 

defining what constitutes passing off, the court, relying on precedents, awarded the plaintiff a 

compensation sum of Rs. 1 lakh from the defendant. In the case of MakeMyTrip (India) Private 

Limited v. Orbit Corporate Leisure Travels, the Delhi High Court issued a decision based on 

the law of acquiescence, allowing the defendant to continue using its trademark without 

restriction. According to the circumstances of the case, the plaintiff firm filed a lawsuit alleging 

that the defendant could not continue to use the mark GETMYTRIP because it was deceptively 

similar to theirs. Despite this, the plaintiff continued their business until one beautiful day, 

when they filed the lawsuit. On this basis, the court dismissed the lawsuit, enabling the 

defendant to proceed. This case was noteworthy because it demonstrated the need of awareness 

and information prior to filing a lawsuit. As a result, when it comes to trademark infringement, 

ignorance is not a positive idea. In the another famous case of The Coca-Cola Company Vs. 

Bisleri International Pvt. Ltd, the Delhi High Court was certain that if there is any amount of 

infringement, the court's jurisdiction will almost certainly be present in order to hear the case. 

The answer to the dispute was brought in by the confusion of a brand-name MAAZA being 

handed off from the plaintiffs' firm to the defendants. The defendant utilised the trademark in 

both local and international markets. Furthermore, it was the plaintiff who sought a permanent 

injunction, stating that the firm had suffered losses. The court concluded that the defendant is 

responsible for infringement as a result of the defendant's use of the trademark outside its 

permitted scope, and granted an interim injunction against him. 

 

https://www.vakilno1.com/legal-news/recent-important-judgments-trademark-law.html
https://www.vakilno1.com/legal-news/recent-important-judgments-trademark-law.html
https://brandsandfakes.com/case-analysis-coca-cola-co-vs-bisleri-international-pvt-ltd/135/
https://brandsandfakes.com/case-analysis-coca-cola-co-vs-bisleri-international-pvt-ltd/135/
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CONCLUSION  

In India, the demand for trademark registration is rising by the day, showing that people are 

becoming more conscious of the need of protecting their own products. Infringement of 

trademarks is a regular occurrence nowadays. Although there are numerous solutions to deal 

with the problem, not all of them are executed well. The law in question is hampered by 

loopholes in every method used to reduce infringement. Any type of trademark violation has a 

negative impact on the individual or entity, lowering the brand value. In addition to direct 

infringement, there is also indirect infringement. Despite the fact that there are no laws relating 

to indirect infringement, obligations do arise under the universal law concept. As a result, a 

little amount of knowledge among people is necessary in order to avoid any sort of 

infringement on their own product and to quickly overcome it with legal assistance and 

instruction. 
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VISUAL AND PHONETIC SIMILARITY OF TRADEMARKS-STUDY 

OF JUDICIAL TRENDS IN INDIA 

 

 

ABSTRACT:  

The purpose of this article is to better comprehend the notion of trademark misleading 

similarity. Section 2(1)(h) of the Trademarks Act of 1999 defines the concept of misleading 

resemblance. As a result, while two markings placed next to each other may have numerous 

variations, their fundamental impact on the mind should be the same. 

The writers have attempted to highlight the Courts' stance in comprehending the idea of 

misleading resemblance beyond the literal definition of the term under law in order to provide 

justice with this article. To grasp the notion and safeguard the trademark holder's rights, the 

courts have created rules and valuable principles. 

To sum up, the authors have attempted to provide an overview of the judicial approach to 

simplifying the understanding of deceptive similarity in such a way that a balance is maintained 

between the protection of the trademark holder's intellectual property rights and the growth and 

enlargement of the market in today's globalised world. 

Keywords: Deceptive Similarity, Trademark, Judicial, Intellectual Property, Analysis 
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WHAT IS DECEPTIVE SIMILARITY? 

In basic terms, misleading resemblance is a similarity between trademarks that might lead the 

general public of ordinary intelligence to assume that the mark in issue is related to a registered 

or well-known brand in some manner. 

Deceptive resemblance has been recognised as one of the grounds on which a claim of 

trademark infringement or passing off can be filed and an injunction order issued by the courts 

in many trademark regimes across the world. 

“A mark shall be regarded to be deceptively similar to another mark if it so closely resembles 

that other mark as to be likely to deceive or create confusion,” according to the Trademark Act 

of 1999. Deceptive resemblance has been recognised by the Indian legal system on several 

occasions as a reason for the Registrar of Trademarks refusing to give registration to an 

applicant. The terms "deceptively similar" or "similar" as used in various parts appear to 

communicate or connote the same meaning and effect as the definition, which has been 

interpreted by the courts in many cases. 

 

DECEPTIVE SIMILARITY JUDICIAL INTERPRETATION. 

It's worth noting that the Trademark Act doesn't specifically address the idea of misleading 

resemblance. The Act contains no criterion that may be seen as necessary to define the vast and 

expansive definition of the term deceptive resemblance. As a result, in order to fill the void, it 

is essential to examine judicial decisions in various case laws involving intellectual property 

rights in order to clarify the air on the correct meaning of the term misleading resemblance. 

In a series of landmark judgments, India's higher courts have addressed the issue in depth and 

established different grounds on which the notion of misleading likeness currently relies. Some 

of the important criteria that have been affirmed by the courts in order to present a clear 

understanding of the concept of deceptive similarity, which in turn helps in adjudication of 

intellectual property disputes in a better way, include the principle of phonetic and visual 

similarity, rule of entirety, rule of disintersection, test of likelihood and confusion, goodwill 

and recognisable reputation, and goodwill and recognisable reputation. The study goes on to 
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examine a number of significant Indian court cases in order to gain a better grasp of the varied 

judicial interpretations of the term.  

 

 

IMPORTANT JUDICIAL DECISIONS  

1. MAHENDRA & MAHENDRA PAPER MILLS LTD V. MAHINDRA & 

MAHINDRA 

The Supreme Court heard an appeal in this case against an interim decision issued by a single 

judge of the Bombay High Court prohibiting the defendant from using the name "Mahendra & 

Mahendra" in his company. This interim order was upheld by the Division Bench of the High 

Court, and it was challenged by the defendant in this appeal. It is critical to provide a quick 

overview of the case's facts. The plaintiff, Mahindra & Mahindra Ltd., a well-known company 

in the field of motor vehicle manufacturing and other goods and services, claimed that the 

defendant's name, which is a paper mill in Gujarat, is nearly identical to the plaintiff's, with the 

exception of the spelling, which is changed by substituting "e" for I in "Mahindra." The plaintiff 

claimed that the terms are almost identical phonetically, aesthetically, and architecturally, and 

that they are deceptively similar in any case. The plaintiff further claimed that the terms 

"Mahendra and Mahendra" are written more prominently in the defendant's prospectus than the 

other names. The plaintiff argued that it was clear from the various evidences cited that the 

defendant wished and intended to deceive members of the public into believing that the 

defendant was an associate of the plaintiff or in some way connected to the plaintiff, and that 
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the defendant intended to profit from the plaintiff's reputation. The defendant, on the other 

hand, claimed that the words "Mahendra and Mahendra" were a continuation of their company 

name, which they had been using for numerous businesses since 1974. The paper mills claimed 

that the term "Mahendra" was a generic name and that their goods were not identical to those 

of Mahindra & Mahindra Ltd.  

The plaintiff has been using the words "Mahindra" and "Mahindra & Mahindra" in its 

companies/business concerns for more than half a century, according to the Court. In addition, 

the court stated that the term had gained uniqueness and a secondary connotation in business 

and trade circles. The term "Mahindra" has come to be associated with a specific level of goods 

and services. Any attempt by someone else to use the name in business or trade circles will 

almost certainly generate the appearance of a link to the plaintiff's group of firms. Such a user 

may also have a negative impact on the plaintiff's business and trade operations. In this 

significant case law, the Supreme Court placed a premium on the plaintiffs' long-term use of 

the trade mark, which had earned them goodwill and a recognisable reputation. 

 

2. CADILA HEALTHCARE LIMITED V. CADILA PHARMACEUTICALS 

LIMITED 

The Supreme Court's decision in this case is widely regarded as a watershed moment in the 

realm of pharmaceutical-related intellectual property issues. In this case, the Court established 

several principles to be used when deciding cases involving misleading resemblance between 

two trademarks for medicinal items. 

The two businesses were the successors to the Cadila Group, a former pharmaceutical 

corporation, when it was restructured under Sections 391 and 394 of the Companies Act. In the 

District Court of Vadodara, Gujarat, the appellant filed an injunction against the respondent. 

The suit concerned a medicine being sold by the respondent under the brand name Falcitab, 

which, according to the appellant, was a brand name similar to the drug being manufactured 

by it under the brand name Falcigo, and the plaintiff also claimed that the same would be passed 

off as the appellant's drug Falcigo for the treatment of the same disease due to the names' 

confusing similarity and deception. 
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The defendants, on the other hand, argued that the term Falci, which serves as the mark's prefix, 

is derived from the name of the disease Falcipharum Malaria. Furthermore, the defendants 

claimed that the products in question were Schedule L drugs, which can only be sold to 

hospitals and clinics, and that there was no chance of confusion or deception because drug 

dealers and medical practitioners are experts in the field and can tell the difference between 

different drugs. The lower court ruled in favour of the defendant, stating that the two products 

in question differed in appearance, preparation formula, and price, and that they could only be 

sold to hospitals and institutions, with no risk of deception or confusion, especially since the 

drug was not intended to be sold to individuals. 

Despite the fact that both medicines are available only with a prescription, the Court found that 

this fact alone is insufficient to prevent misunderstanding. Due to the varying infrastructure for 

medical professional supervision in our country due to linguistic, urban, semi-urban, and rural 

divides across the country, as well as the high risk of even accidental negligence, strict 

measures to prevent any confusion arising from similarity of marks among medicines are 

required. The court further noted that a buyer of such goods in India may have no understanding 

of the English language or the language in which the trade mark is written, and that different 

terms with small differences in spellings may sound phonetically the same to them. As a result, 

the Court decided that, while the two items were to be supplied exclusively by prescription, 

dealing with medical products necessitates extra prudence and caution, and that, because the 

two products are phonetically identical, they are deceptively similar. 

 

3. DONGRE V. WHIRPOOL CORPORATION 

The question before the court in this case was whether a foreign merchant who did not have 

any major commercial activity in India at the time of the alleged trademark infringement may 

initiate a passing off claim. The plaintiff, Whirpool, was a global corporation based in the 

United States of America, according to the circumstances of the case. The plaintiff's primary 

business was the manufacturing, sale, distribution, and service of all types of washing 

machines. With almost 2000 trademarks in a range of classes, it was a well-known name in the 

electronics sector, including appliances such as washing machines. In 1956, Whirlpool 

registered its trademark in India for dish washers, dryers, washing machines, and other 

appliances. However, due to non-renewal, the stated registration expired in 1977. It's also worth 
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noting that, while Whirlpool was absent from the Indian market for a while, it did sell washing 

machines to the US embassy there. In 1987, Whirlpool partnered with TVS India to form a 

joint venture under the name and style of TVS Whirlpool. Mr. N.R Dongre and his firm 

submitted an application for trademark registration of the term "Whirlpool" about the same 

time. On the grounds of passing off, TVS Whirlpool objected to the registration being granted. 

The Registrar, on the other hand, dismissed its objection, claiming that without Whirlpool's 

operation in India, there was no public perception of the company. “The courts do not approve 

of any attempt by one merchant to usurp the mark of another trader, even if that trader is a 

foreign trader and mainly uses the mark in respect of products accessible abroad,” the Delhi 

High Court's Division Bench said. As previously said, awareness and understanding of the 

mark in the latter nation may be due to a modest influx of goods or via advertising. The way 

and technique by which the public acquires awareness of the mark is irrelevant and will not be 

considered. We have come to the judgement that the appellant has gained reputation and 

goodwill in respect of the items carrying the mark Whirpool in this country based on this 

principle and the reasons already stated.” A detailed examination of this case reveals that 

reputation and goodwill can exist outside national borders even if the trade mark proprietor is 

not actively involved in commerce or business in the region where a deceptively similar trade 

mark is being sought to be adopted. This important decision cleared the path for ‘Transborder 

Reputation' to be recognised under Indian IPR law. 

 

4. V. VENUGOPAL V. USHODAYA ENTERPRISES 

The notion of trademark dilution was at issue in this case. Trademark dilution is a type of brand 

infringement in which the owner of a well-known trademark can restrict others from using the 

mark on the grounds that such usage will tarnish the mark's reputation or distinctiveness. In 

this case, the appellant was the sole proprietor of Ashika Incense, a Bangalore-based incense 

stick manufacturer. For its incense sticks, the appellant used the trademark "Ashika's Eenadu." 

Ushodaya Enterprises is the Respondent Company, and it produces the Telugu daily ‘Eenadu.' 

The respondents claimed that the Appellant's use of the word "Eenadu" constituted copyright 

infringement and trade mark passing-off. In Telugu, the phrase Eenadu literally means "today" 

and "this land" in Kannada. The appellant argued that the term Eenadu was a generic term that 

had varied connotations in different languages throughout the Dravidian continuum. The 

appellant went on to say that they were selling items that were entirely different from what the 
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respondent was selling. As a result, there was no issue of passing off or trademark violation. 

The court found that the respondent company's trademark 'Eenadu' has a strong reputation and 

goodwill in Andhra Pradesh. In the whole state of Andhra Pradesh, the respondent company's 

products and services are connected, recognised, and associated with the name "Eenadu." The 

term 'Eenadu' refers to the responding company's products or services in the state of Andhra 

Pradesh. In light of this, the appellant cannot be described as an honest concurrent user of the 

trademark Eenadu. It is crucial to note that the Supreme Court expressly mentioned the 

respondent company's goodwill and reputation in the state of Andhra Pradesh. This suggested 

that the respondents had little goodwill outside of the state of Andhra Pradesh. The court, 

however, paid little attention to this fact and issued an order covering the whole Indian territory. 

This decision upholds the theory of dilution, which is clearly stated in Section 29 of the Trade 

Marks Act of 1999. (4). 

 

 

CONCLUSION 

One of the most important components of the trademark law is the idea of misleading likeness. 

It is a powerful tool used by courts to resolve complicated trademark infringement cases, which 

are frequent in today's competitive market. To safeguard the goodwill and market image of 

market participants, a better framework for fair and equitable corporate conduct is required. 

Because trademarks are such an important part of the technology-driven market, where items 
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are identified based on their features and qualities, their protection against fraud and 

misrepresentation is a top priority for the law. The judiciary has developed a number of tests 

and criteria to complement the notion of deceptive resemblance, which is ambiguous in its 

legislative form, as we can see in the examples described above. The judicial decisions reflect 

a shift in the courts' approach from a simple side-by-side comparison of two trademarks, as 

laid out in the Pianoist Case rule, to dissection rules, anti-dissection rules, and broader criteria 

for comparing marks for any instances of even a slight similarity that could deceive the general 

public of average intelligence. 

The court rulings have resulted in the development of a touchstone by which the trademark 

regime can function justly and fairly. An examination of the instances described above reveals 

that the court has considered the issues that may arise as a result of a strict approach to 

determining the existence of misleading resemblance. In instances like AstraZeneca UK Ltd 

vs Orchid Chemicals, the Court concluded that infringement of a registered trade mark cannot 

give rise to legal rights for the plaintiff since one registered trademark cannot be infringed by 

another registered trademark. Based on the facts of the case, the court determined that the two 

marks Meronem and Meromer, both of which contain the common word Mero, will not infringe 

on each other due to their registration in the current facts and circumstances. It's worth noting 

that the Court's approach to intellectual property disputes has never been strict. When dealing 

with such issues, the courts have taken a fairly balanced approach and have resolved cases 

depending on the unique facts of the cases. When examining the legal rulings, it is reasonable 

to infer that the Courts' primary concern was to preserve a balance between trademark owners' 

rights and the flourishing of markets as well as economic progress. The judicial wisdom of 

using a balanced approach may also be shown in recent situations where the courts have made 

decisions based on a balanced approach. In the matter of M/S Bright Enterprises Private vs. MJ 

Bizcraft Llp & Anr, a passing off action cannot be brought merely on the basis of trade name 

resemblance unless the plaintiffs can show that generic phrases have acquired a secondary or 

unique meaning that applies only to the plaintiffs. Thus, an analysis of the judicial 

pronouncements in the cited as well as other important cases can safely conclude that the 

judiciary's approach to determining deceptive similarity has been well balanced, and the view 

has been formulated with the interests of trademark proprietors as well as the smooth 

functioning of competitive markets in mind. 
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DOCTRINE OF DILUTION OF TRADEMARK 

 

ABSTRACT: 

The parliament repealed the 1958 act and replaced it with the Trademark act, 1999 just for the 

better protection of trademark for goods and services and for the prevention of the use of 

fraudulent marks. Under this trademark act, 1999 this trademarks dilution was introduced  

Trade mark dilution is a trademark laws concept giving the owner of a famous well known 

trademark power to forbid any one other from the using the mark in a way that would may less 

its uniqueness. Same unauthorized users make the similar marks of duplicator of the famous 

trademark which is very easy to confuse the people. Hence, the trademark dilutes is the concept 

to give power to the famous owner of the trademark. In this the owner of the well-known 

trademark has the power to prevent other from using their mark on the ground that it kills their 

uniqueness or lessen their reputation, the dilution of a trademark is a surface of trademark 

infringement for this reason. According to the laws, not even a single person has a right to copy 

of a well- known trademark or the misuse of any well-known trademark’s reputation. Although, 

dilution protection aims sufficiently strong and well-known trademarks from losing their 

singular association in the public mind with a particular product. 

Thus, the doctrine of dilution comes directly in contact with consumers. 

Keywords: dilution, trademark, parody, case laws, consumer tarnishing, blurring.  

 

DOCTRINE OF DILUTION IN INDIA: 

In old laws of India i.e., the trade and merchandise marks act, 1958, as in the case of section 

29(4) of the trademarks acts, 1999, by which the doctrine of dilution has been first incorporated 

in a statute. Before the act having regarded to internationally recognized status, the court has 

introduced the doctrine of dilution much before. 
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SECTION 29(4), TRADE AND MERCHANDISE MARKS ACT, 1958: 

The trademark under 29(4) should be registered and should have reputation in India. The 

trademark should be well-known and should have a reputation in India, for the application of 

this section. 

As per, section 29(4) of the trademarks act, trademark infringement in the form of dilution will 

occur only when the person used the mark which is: 

1. Identical or similar to the registered trademark which already has a reputation in 

India and  

2. Use is on different goods or service than covered by the registration. 

Infringement which is occurred if it is found the use of offending mark produce the following 

results: 

1. When the person takes unfair advantage of the reputed mark or mark having a 

distinctive character. 

2. When the mark is harmful to the distinctive mark or reputed mark. 

 

EXCEPTION TO DILUTION OF TRADEMARK; 

The following should not be actionable as dilution: 

Any fair use nominative or descriptive fair use, or facilitation of such fair use, of a famous 

mark by another person other than as a designation of sources for the person’s  own goods or 

service, including use in connection with- 

1. For comparing goods and services the advertising or services; or 

2. Commenting, parodying, criticizing and identifying upon the famous mark owner are 

the good or services 

3. All forms of news reporting and news commentary. 

4. Any mark which includes parodies, criticism or comments. The exception of parodies 

was used in Louis Vuitton Malletier S.A. v. haute Diggity dog, LLC, where the 

defendant manufacture apparels for dogs under the mark ‘Chewy Vuitton’ which was 

a parody the plaintiff famous brand ‘Louis Vuitton’ apparels. It was held by the court 
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that ‘Chewy Vuitton’ which was a parody the plaintiff famous brand ‘Louis Vuitton’ 

apparels. It was held by the court that ‘Chewy Vuitton’ did not dilute the trademark 

‘Louis Vuitton’. 

 

DOCTRINE OF DILUTION IN UNITED STATES 

The right giving exclusive right to seller and producers to register a trademark and to restrain 

his competition from using that trademark all the trademarks rights of united states are included 

in the Lanham( trademark) act. 

All the activities like the trademark infringement dilution, false advertising is included in the 

Lanham (trademark) act prohibition. 

In definition the trademark infringement is an unauthorized use or reproduction of a trademark   

that creates the livelihood of confusion in the mind of a consumer regarding the source of goods 

or services.  

 

WHAT IS DILUTION? 

It occurs when someone uses a famous mark in a manner that blurs or tarnishes the mark or it 

diminishes the capacity of famous mark to identify and distinguish goods or services, 

regardless of the presence or absence of competition between the owner of the famous mark 

and other parties, or likelihood of confusion, mistake, or deception (15 Unites states code, 

section 1527. 

Trade mark infringement and dilution is different from each other as the trade mark 

infringement also involves the probability of customer confusion, whereas the dilution can 

occur even if customer wouldn’t be miss lead. 

The trade mark dilution revision act much of this turmoil was resolved in 2006, when congress 

enacted the Trademark dilution revision act (TDRA).  It (TDRA) also declared that certain acts 

are not actionable as dilution by blurring or tarnishment.   
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In India, to provide better fortification of a trade mark for goods and services and for the 

deterrence of the use of fraudulent marks. Parliament rescinded the 1958 act and substituted it 

by the trademarks act, 1999 trademark dilution was introduced. 

 

FORMS OF DILUTION:    

The types of harms that arise from dilution are “blurring” and “tarnishing”. 

When the third party’s mark weakens the consumer’s right that the famed mark is connected 

to the plaintiff’s good or services or when a renowned mark’s uniqueness has tempered for the 

reason that it becomes or is probable to become allied with a similar mark or trade name is 

known as blurring. 

And when the famous mark’s standing is injured through connection with a similar mark or 

trade name is “tarnishing”. 

When the defendant’s use of trade mark is considered unpleasant or is attached to inferior 

products or services it is generally applied there. 

Example of tarnishing, if someone sells T-shirt with bigoted cartoons on them under the mark 

“Amazon” on bigoted T-shirt might blemish the reputation of the web-retailer Amazon.  

 

CASE LAW: 

ITC v Philip Morris product SA & Ors. 

From this case the trademark dilution will be understood bitterly. High court while referring to 

section29 (4) of the trademark act, 1999 held a dilution cause of action establishment if the 

following essential elements are satisfied.  

1. The impugned mark is identical or similar to the well-known mark 

2. The well-known or an injured mark has a reputation in India. 

3. The use of impugned mark is without due cause 

4. The use of the impugned mark amount to taking unfair advantage of or is detrimental 

to the distinctive character or reputation of the registered trademark. 
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The use of “Namaste” logo by ITC omits cigarettes became the reason for ITC’s loss against 

Philip Morris. The high court observe that only use of Namaste logo alongside the welcome 

group trademark but also that the non-use of such logo on the cigarette packs makes the 

trademark dilution claim raised by ITC no sustainable. 

The court observed that ITC never used the mark on the cigarettes and that the fame of the ITC 

mark ITC mark could not be extended to mid to high priced cigarettes: therefore the trademark 

dilution cause of action cannot survive.  

There is a distinction between the judgment of Indian court merely states that the mark should 

have a ‘reputation in India’ whereas in the US the mark must necessarily be famous. A 

distinction needs to be made between a “famous” mark and a mark with “reputation”. The 

reasoning behind is diluted rights being indeterminate in nature; the standard of fame required 

to claim them must be high as well. A mark which is not highly distinct cannot be diluted. 

 

Louis Vuitton Malletier S.S. v. Haute Diggity Dog, LLC,   

Where the defendant manufacture apparels for the dogs under the mark “Chewy Vuitton” 

which was a parody the plaintiff famous brand “Louis Vuitton” apparels. It was held by the 

court that “Chewy Vuitton” did not dilute the trademark “Louis Vuitton because it was merely 

a parody of “Louis Vuitton”. 

 

CONCLUSION: 

Though it is not a consumer-centric law, it must be openly adopted in India trademark law. 

Separate legislation shall not be mandatory, just making amendments to the trademark act, 

1999 should be adequate and may even be better. Amendments to section 24 will change the 

scope of this provision by not identifying all marks with reputation but only covering famous 

marks, thereby not including marks which simply “well-known”. A specific criterion to be 

looked into for determining whether or not a mark is famous, such as that criterion in the TDRA 

can be adopted.  
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PROTECTION OF WELL-KNOWN TRADEMARKS – SAFEGUARD 

AGAINST REGISTRABILITY OF IDENTICAL OR SIMILAR 

TRADEMARKS 

 

Abstract: The India trademark Act. Provides extensive and extraordinary protection to 

trademarks that are well known. Provisions for trademarks are mentioned in section 29 of the 

trademark act and under section 135 of the act. With coming up of the new Trade Mark Rules 

2017, another technique has been made that permits the Registrar to declare a specific brand 

name as "notable". As per the new guideline, a brand name proprietor can record an application 

in structure TM-M with a solicitation made to the Registrar for proclaiming the imprint to be 

"notable". A notable exchange mark has been vouchsafed with unprecedented insurance and 

shields against passing off and encroachment of such brand names. Notable brand names are 

perceived in India based on their standing, broadly, universally and the cross-borders. The 

Indian Trademark Registry’s website provides a comprehensive list of well-known trademarks 
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in India like Google, Kit Kat, AMUL etc. At present the list has 81 trademarks declared as 

“well-known” by judicial and quasi-judicial authorities in India. 

 

INTRODUCTION: 

The Trademark Act, 1999 (hereinafter referred to as the Act) renders an exclusive definition of 

well-known trademarks. The Act under Section 2 (g) of the Act provides that a well -known 

trademark in relation to any goods or services, means a mark which has become so to the 

substantial segment of the public which uses such goods or receives such services that the use 

of such mark in relation to other goods or services would be likely to be taken as indicating a 

connection in the course of trade or rendering of services between those goods or services and 

a person using the mark in relation to the first mentioned goods or services. 

 

HOW TO DECIDE WHETHER A TRADEMARK IS WELL KNOWN OR NOT? 

Sections 11(6) and Section 11(7) of the Act- In view of the exigency to protect well-known 

trademarks against misuse and increased instances of counterfeiting, the WIPO (World 

Intellectual Property Office) in the year 1999 adopted a Joint Resolution Concerning 

Provisions on the Protection of Well-Known Marks which penned down factors to be 

considered while determining whether a trademark is well known or not and India being a 

member of WTO (World Trade Organization) has incorporated those factors under Section 

11(6) of the Act for determination of well-known trademark. 

 

• KNOWLEDGE ABOUT THE MARK IN RELEVANT SECTION OF PUBLIC  

What constitutes RELEVANT SECTION OF PUBLIC has been enumerated under Section 

11(7) of the Act and provides that the Registrar while determining whether a mark is well-

known in a relevant section of public shall take into account the actual number of consumers, 

the number of people involved in the channel of distribution of goods or services and the 

business circles dealing with the goods or services. 
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It comes from “the nature of the things” that a trade mark is always turned to the public (in the 

meaning of all the persons – natural and legal – to whom the trade mark is addressed): it is 

trying to catch its attention, to startle it, to leave a mark in each and every targeted consumer’s 

mind so that the latter could associate a certain need of his of a good or service with the sign 

of which the mark is comprised. The relevant general public in the case of a well- known 

trademark would mean consumers, manufacturing and business circles and persons involved 

in the sale of the goods or service carrying such a trademark. Knowledge obtained about the 

mark not only through actual use but also by means of promotion is valid to determine whether 

a mark is well-known or not. WIPO’s Joint Recommendation on Well-known marks provides 

that the degree of knowledge or recognition of a mark can be determined through consumer 

surveys and opinion polls as well. The point under consideration recognizes such methods 

without setting any standards of methods to be used or quantitative results to be obtained. 

Hence, whether a mark is well-known or not in the relevant section of public has to be 

deciphered in view of facts and circumstances of each case. Qualification of a mark as a well-

known mark is decidedly a question of evidence.  

 

CASES: 

 Bloomberg Finance LP v. Prafulla Saklecha & Ors. 

In this case the court observed that, the Delhi High Court observed that Section 2(g) of the 

Act defines a ‘well known trade mark’ in relation to any goods or services to mean ‘a mark 

which has become so to the substantial segment of the public which uses such goods or 

receives such services that the use of such mark in relation to other goods or service would 

be likely to be taken as indicating a connection in the course of trade or rendering of 

services between those goods or services and a person using the mark in relation to the 

first-mentioned goods or services’. 

Rolex SA v. Alex Jewellery Pvt. Ltd. 

In this case the court observed that, the Delhi High Court while determining the relevant 

section of public in the case took into account the advertising done in the media in India 

since 1947 and particularly in the years immediately preceding the suit. The Court also took 
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note of registrations obtained to hold that relevant section of the public in India had 

knowledge of the trademark ROLEX in relation to the watches.  

In the Rolex case, the Court further opined that over the years and very quickly in recent 

times, the international boundaries are disappearing. With the advent of the internet in the 

last over ten years it cannot now be said that a trademark which is very well known 

elsewhere would not be well known here. The test of a well-known trademark in Section 

2(zg) is qua the segment of the public which uses such goods. 

 

• DURATION OF USE, EXTENT AND GEOGRAPHICAL AREA OF 

TRADEMARK: 

The Statute does not lay down the term of use that would be sufficient to determine whether 

a mark has acquired distinctiveness. However, the legal principle regarding the same has 

been settled through precedents. 

 

CASE:  

Sarda Plywood Industries Ltd. v. Deputy Registrar of Trademarks 

The IPAB (Intellectual Property Appellate Board) was of the view that use of the trademark 

for one year prior to application is not sufficient to acquire distinctiveness under Section 9 

and to qualify for registration under Section 9, the mark should have acquired 

distinctiveness by long user. However, in a recent verdict, the Delhi High Court in the case 

of ITC Ltd. v. Britannia Industries has settled the principle regarding term of use by holding 

that to acquire secondary meaning it is not necessary that product is in the market for 

number of years. If a new idea is fascinating and appeals to the consumers, it can become 

a hit overnight. 

It further states that actual use of a mark in the State in which it is to be protected as a well-

known mark cannot be required. However, use of the mark in neighbouring territories, in 

territories in which the same language or languages are spoken, in territories which are 
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covered by the same media (television or printed press) or in territories which have close 

trade relations may be relevant for establishing the knowledge of that mark in a given State. 

 

• DURATION OF USE, EXTENT AND GEOGRAPHICAL AREA OF 

TRADEMARK: 

The Statute does not lay down the term of use that would be sufficient to determine 

whether a mark has acquired distinctiveness. However, the legal principle regarding the 

same has been settled through precedents. 

       

 CASE:  

Sarda Plywood Industries Ltd. v. Deputy Registrar of Trademarks 

The IPAB (Intellectual Property Appellate Board) was of the view that use of the 

trademark for           one year prior to application is not sufficient to acquire 

distinctiveness under Section 9 and to qualify for registration under Section 9, the mark 

should have acquired distinctiveness by long user. 

 

• DURATION, EXTENT AND GEOGRAPHICAL AREA OF PROMOTION OF 

MARK: 

 Apart from determining the extent and geographical use of the mark, the Registrar also 

considers the extent of promotion of the mark. In the case of R. Dongre and Anr. v. 

Whirlpool Corporation and Anr , the Supreme Court while determining transborder 

reputation of the trademark “Whirlpool’ which at that time had no actual use in India 

held that even advertisement of trademark without existence of goods in the market is 

also to be considered as use of the mark. Similarly, in the Rolex case the Delhi High 

Court while determining distinctiveness of the mark took into account the 

advertisements of the mark in India. 
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• DURATION AND GEOGRAPHICAL EXTENT OF REGISTRATION OF THE 

MARK AND RECORD OF SUCCESSFUL ENFORCEMENT OF THE MARK 

IN OTHER JURISDICTIONS: 

Under this Clause, the Registrar while determining whether a trademark is well-known 

or not will consider registration of the mark in other Jurisdictions, for instance in the 

USPTO, EUIPO, CIPO etc. 

In the case of Honeywell International v. Pravin Thorat & Ors. the Court stated that 

the mark was protected even under the common law rights due to its long, extensive 

and continuous use across the world. While determining whether the trademark 

‘Honeywell’ was well-known or not, the Court considered the fact that the mark had 

been declared as a well-known trademark in three domain name arbitration cases. 

Transborder reputation of a trademark garnered by way of trademark registration in 

other jurisdictions, use and promotion in other jurisdictions and successful enforcement 

of the mark in other jurisdictions plays a crucial role in 

determining secondary significance of a trademark. 

 

FILING OF A WELL-KNOWN TRADEMARK: 

With the incorporation of the new Trademark Rules 2017, a trademark owner can directly file 

an application for a well-known trademark to the Registrar. The said application of request 

should be accompanied with a statement of case, relevant documents, evidence and a fee of Rs. 

1,00,000/- which has already been prescribed. It is also mandatory that the application is to be 

filed online through comprehensive e-filing services of trademark. Once the application is 

received, the application shall be considered in accordance to the documents submitted. 

Guidelines for filing a mark as well-known– Pursuant to the aforesaid, the Indian Trademark 

Registry also published guidelines to be followed while filing an application for a well-known 

mark in India. The guidelines mention that such an application shall be filed only 

through comprehensive e-filing system of trademarks. As per the guidelines, the applicant shall 

file a statement of case and evidence claiming that the mark is a well-known trademark. While 

filing a well-known trademark an applicant shall provide as under: 

• Statement of case and evidence stating that the trademark is well-known mark; 
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• Details of successful enforcement of rights (if any); 

• Copy of any judgment of any Court in India, where the trademark has been held to be 

well-known; 

 

CONCLUSION: 

 Protection of Well- known Trademarks by the New Act is in recognition of the more modern 

concepts of trademark protection. Though the Indian Courts were actively protecting well 

known Trademarks, Statutory protection is a step in the right direction. 
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SPRING BOARD DOCTRINE-A CRITICAL STUDY OF THE TRADE 

SECRET PROTECTION 

 

 

 

TRADE SECRETS 

A Trade Secret is information used in trade or business that is kept confidential to maintain an 

advantage over competitors generally known or easily accessible to persons involved in 

particular trade or business. It could be know-how, formula, recipes, manufacturing methods, 

pattern, compilation, program, device, method, plan, practice, sketch, technique, process, 

design, instrument, commercial method or other technical information. 

 

WHAT ARE THE ESSENTIAL ELEMENTS OF A TRADE SECRET? 

1. Originality: The trade secret must be original, i.e., in the form it was originally made and not 

reproduced or copied from any source. 

2. Not Publicly Disclosed: If a trade secret is known publicly then it won’t remain a trade secret. 

Thus, a secret information must be something that is stored with the owner himself/herself. 
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3. Economical: The trade secret should have some value.  

4. Confidentiality of information: The owner of the trade secret must keep the information 

confidential. 

 

LAWS PROTECTING TRADE SECRETS 

WTO mandates the member countries to draft legislations as per the rules incorporated in 

TRIPS (Trade-Related Aspects of Intellectual Property Rights) agreement which includes 

provision for protection of trade secrets. So far in India, there is no specific legislation 

governing Trade Secrets despite being the member country. Nevertheless, few legislations are 

being relied upon for protection of trade secrets such as IT Act, Copyright Act, Design Act, 

Patent Act, Contract Act, Competition Act, Specific Relief Act and Code of Civil Procedure. 

Trade secret law has been developed by Courts with an aim to maintain and promote 

commercial ethics and fair dealing based on law of unfair competition. Unlike other Intellectual 

property, trade secrets are protected without registration. The Indian Judiciary has adopted and 

applied “Spring Board Doctrine” while dealing with cases related to trade secrets. 

 

WHAT IS A NON-DISCLOSURE AGREEMENT? 

A non-disclosure agreement or NDA is a written contract between two parties (people or 

organisations) that prohibits the sharing of confidential information shared between both the 

ends. 
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SPRING BOARD DOCTRINE: 

The Spring Board doctrine has been explained by the Courts as, “A person who has obtained 

information in confidence is not allowed to use it as a springboard for activities detrimental to 

the person who made the confidential communication, and springboard it remains even when 

all the features have been published or can be ascertained by actual inspection by any member 

of the public.” 

The Delhi High Court in John Richard Brady and Ors v. Chemical Process Equipments P. Ltd. 

and Anr (1987) held that the Springboard Doctrine will be applicable even in absence of non-

Disclosure or any other related agreement. The court opined that the law of trade secrets is not 

subject to contracts and that the breach of confidential information depends upon the principle 

of equity that he who receives information in confidence shall not take unfair advantage of it. 

The principle behind this common-law doctrine is that When an ex-employee joins a 

competitor with knowledge of a former employer’s trade secrets, he would inevitably disclose 

the same to the new employer due to the nature of the new job, and hence, the former employer 

does not need to wait for an actual or even threatened use of the trade secrets and he could seek 

legal redress to prevent, the ex-employee from taking up the job with the competitor and the 

new employer(competitor) from hiring the employee. 

The Bombay High Court in Bombay Dyeing and Manufacturing Co. Ltd. v. Mehar Karan Singh 

(2010), held that “Such common-law doctrine would, therefore, apply even to the information 

which has been published or can be ascertained by the public. Such information cannot be used 

to the prejudice of the person who gave it without the consent of that person”. 

In a recent Judgement, Inphase Power Technologies v. Abb India Limited (2016) the Karnataka 

High Court opined that on the basis of Spring Board Doctrine, an ex-employee may be 

injuncted from using the information in his possession and acting in a manner which can be 

detrimental to the interest of an employer. A company which invests its time, money and 

manpower in research and development deserves protection against infringement and passing 

of. 
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CASE LAWS 

1. In InPhase Power Technologies Ltd. V. ABB India2 2 MFA No. 3009 & 3010 / 2016 

 the court held that, 

 "a person, who obtained information in confidence, is not allowed to use it as a "springboard" 

for activities detrimental to the persons who made the confidential communication, it was held 

that breach of confidential information depended upon the broad principle of equity that he 

who receives information in confidence shall not take unfair advantage of it." 

InPhase Power Technologies Private Limited filed a complaint before the Competition 

Commission of India against ABB India Ltd. on the ground of abuse of dominant position. 

Interestingly, CCI ruled in favour of InPhase, ordering the Director General to conduct an 

investigation on the matter and submit the report in this regard. InPhase had alleged that ABB 

is abusing its dominant position, in the relevant market, to restrain the sale of InPhase's product. 

Indian Courts have upheld trade secret protection under principles of equity and contractual 

obligation. Section 27 of the Indian Contract Act,1872 makes this evident due to the provision 

relating to restrain of trade. This section that is general in its terms, declares all agreements that 

restrain trade as void. Initially the section was rigid in its invalidation of restrains, however it 

was enacted when trade was still underdeveloped, and the object of the section was to prevent 
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restraint of trade. Later, by virtue of the implication of the Law Commission of India in 1958 

and its recommendation, reasonable restraint came into picture. 

 

WHERE WAS SPRINGBOARD DOCTRINE FIRST USED? 

 

This doctrine was first used in the case of QBE Management Services (UK) Ltd v Dymoke and 

other. The Claimant succeeded in obtaining, after an expedited trial, ‘springboard’ relief to 

restrain three former employees and their financial backer from commencing a competing 

business. The case is believed to be the first example of springboard relief being granted as 

final relief on the basis of breach of fiduciary duty and breaches of an employee’s duty of 

fidelity. In addition to injunctive relief, QBE also recovered damages and indemnity costs. The 

Indian courts subsequently adopted this doctrine.  

The Delhi High Court in the case of John Richard Brady and Ors v. Chemical Process 

Equipments P. Ltd. and Anr held that the Springboard Doctrine will be applicable even in 

absence of non-Disclosure or any other related agreement. The court opined that the law of 

trade secrets is not subject to contracts and that the breach of confidential information depends 

upon the principle of equity that he who receives information in confidence shall not take unfair 

advantage of it. 
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The Spring Board doctrine has been explained by the Courts as, “A person who has obtained 

information in confidence is not allowed to use it as a springboard for activities detrimental to 

the person who made the confidential communication, and it remains even when all the features 

have been published or can be ascertained by actual inspection by any member of the public.” 

The Calcutta High Court in the Fairfest Media Ltd vs Lte Group Plc[3] defined explained 

springboard as follows: “a person who has obtained information in confidence is not a llowed 

to use it as springboard for activities detrimental to the person who made the confidential 

communication.” 

The rationale behind this common-law doctrine is that when an ex-employee joins a competitor 

with knowledge of a former employer’s trade secrets, he would inevitably disclose the same to 

the new employer due to the nature of the new job, and hence, the former employer does not 

need to wait for an actual or even threatened use of the trade secrets and he could seek legal 

redress to prevent, 

1.         the ex-employee from taking up the job with the competitor and 

2.         the new employer(competitor) from hiring the employee 

The Bombay High Court in Bombay Dyeing and Manufacturing Co. Ltd. v. Mehar Karan Singh 

(2010), held that “Such common-law doctrine would, therefore, apply even to the information 

which has been published or can be ascertained by the public. Such information cannot be used 

to the prejudice of the person who gave it without the consent of that person”. 

 

CONCLUSION 

The Spring board doctrine has been enunciated by foreign courts and subsequently followed 

by the Indian Judiciary. If a person uses confidential information, directly or indirectly obtained 

from the employer, without the consent, express or implied of the employer, he will be guilty 

of an infringement of the employer’s rights. The affected person may claim compensation, 

injunction and punishment of wrongdoers. The doctrine also provides an additional advantage 

to employer to protect his rights even before the actual infringement. The Indian Judiciary, 

even in the absence of an explicit legislation dealing with trade secrets has efficaciously 

protected the rights of employer. 
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GRAPHIC REPRESENTATION OF NON-CONVENTIONAL 

TRADEMARKS 

                                                     

ABSTRACT: 

The topic of Intellectual Property Rights is vast and covers different ways the manufacturer, 

owner, discoverer, and artists can protect their product or service from being misused thereby 

tarnishing the reputation or the goodwill of their business or even their products for that matter. 

Furthermore, due to the cutting competition that reigns in today's market, companies are often 

forced to spend a large part of their financial and other resources, towards the development of 

will and the image of the brand. They often spend a considerable amount of time and effort to 

distinguish their products from those of competitors and even test their levels so that their 

products and services are arranged in such a manner that they depict the best possible image in 

front of the consumers, who in turn, recognize products and brands and buy accordingly. The 

smell, colour, shape, sound, etc. of goods and services play an important role in recognizing 

the products of the company.  In this scenario, there are greater possibilities for the violation 

of the trademark rights, taking advantage of the deception, etc. which is very likely to harm the 

companies and their reputation. This is where unconventional, non-traditional, most commonly 

known as, non-conventional, brands enter.    

Keywords: Non-Conventional Trademarks, Unconventional trademarks, graphical 

representation. Sound marks, Smell marks  

 

INTRODUCTION: 

Trademarks in India are governed by The Trade Marks Act, 1999, under which a trademark is 

defined as "a mark capable of being represented graphically and which is capable of 

distinguishing the goods or services of one person from those of others and may include the 

shape of goods, their packaging, and combination of colours”. It means that the performance 

of the product or its characteristics must be unique, and it will attract the public's perception 

and senses notably. Trademark protection is the legal recognition of the function of symbols 

and originally it was used to identify the genesis of the product. No matter which method is 

https://legislative.gov.in/sites/default/files/A1999-47_0.pdf
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used, the goal is the same, that is, to convey the attractiveness of the product in the minds of 

potential customers through the brand. The definition of trademark suggests any word, symbol, 

logo, or even a combination of words, symbols, logos, etc. which can be graphically depicted 

with relation to the products. But the world is continuously changing, innovation and inventions 

have no bounds, and people are constantly testing their limits when it comes to creativity. To 

top it all, the cut-throat competition compels the marketers to constantly adopt new ways of 

marketing which capture the attention of the consumers in the very first go, thereby giving 

them an edge over the competitors. Competition is not only about recognizing the needs of the 

consumers and creating a product in a fast manner, it also involves the different ways in which 

the product is marketed before it is brought into the market which requires imagination and 

creativity, being different from the competitors is all marketing is about, but the one thing 

which has been common throughout the years is that in order to be incomparable and 

irreplaceable and protected, it must be extraordinary, novel and unusual. So the definition of a 

trademark protects any sort of words, logos, even catchphrases from being misused and 

destroying the image of the company but what about distinct smells, or taste, or even texture 

for that matter?  
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NON-CONVENTIONAL TRADEMARKS: 

Over the course of time, products and services are not only distinguished based on their name 

or packaging but also on the basis of their sound, smell, taste, texture, and even unforgettable 

atmosphere. Therefore when a mark breaks through the traditional, well-accepted, and 

conventional boundary of being solely judged by the sense of vision, it begins to be known as 

a non-Conventional mark. They are also known as Unconventional marks. Non-Conventional 

marks do not belong to the category of traditional characters, such as letters, numbers, 

characters, graphic descriptions, symbols, or elements that are made up of a combination of 

these elements. The definition of the non-conventional mark is provided for illustrative 

purposes and it should be noted that it includes "shape of goods", "packaging" and 

"combination of colours" within its scope. They are essentially signs relating to appearance, 

shape, sound, smell, taste, texture, etc. These signs are said to be beyond the scope of traditional 

trademarks.  

 

NON-CONVENTIONAL TRADEMARKS - INDIAN VIEW: 

The graphic representation of non-conventional marks is based on the concept of a practical 

application instead of a legal problem. The problem was coupled with the distinctive character 

and raises a serious obstacle in the form of registration of unconventional marks. The graphic 

representation of a trademark is a necessary requirement for trademark registration in India. 

Essentially, a trademark application requires a graphical representation of the trademark, that 

is, the trademark should be capable of being registered in physical form and published in a 

journal. The Trademark Rules require trademarks to be expressed in “paper form”. The 

definition of trademarks in the Act of 1999 is inclusive, so if unconventional trademarks meet 

the requirements of distinctive character and graphic representation at the same time, they can 

be well integrated into the scope of the trademark. A mark should have the potential to be 

distinctive; it must cite the source in order to distinguish the goods or services from other goods 

or services. The concept of unconventional trademarks must have the ability to communicate 

that can distinguish one person's goods and services from another. The registration of such 

marks is gradually being recognized by different countries. Indian Trademark Law focuses on 

the mark that brands have the ability to represent themselves graphically. Although in previous 
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conventions and treaties the visual representation of a mark was not regarded as a necessary 

condition for the granting of registration. 

Indian law does not explicitly provide for the exemption of unconventional trademarks 

however, Trademark Rules, 2017 aim to cover the non-Conventional trademarks. Rule 26(5) 

of the "Trademark Rules" of 2017 sets out the standards for applying for sound trademarks. 

The mark must be provided in MP3 format, no more than 30 seconds, and should be recorded 

clearly and audibly, with playback quality, and the sound symbols can be intuitively 

represented. For example, ICICI Bank is the first Indian company to obtain reliable trademark 

registration for its jingle, the acquisition of the Yahoo Sound trademark is a very healthy 

development for the Indian trademark system. Other sound trademarks registered in India 

include Britannia Industries’ four-note bell chimes, Cisco Tune for Web Ex meetings, and 

Nokia’s guitar notes when the device is turned on. It is worth noting at this point that the 

International Agreement on Trade-Related Aspects of Intellectual Property Rights, hereafter 

TRIPS among the member states of the World Trade Organization does not make any provision 

for unconventional trademarks. Section 2, Article 15 of TRIPS stipulates that a person’s goods 

or services have the characteristics of a trademark if they can be distinguished from the goods 

or services of others based on the mark or combination thereof. The term "trademark" here 

does not include non-conventional trademarks and is limited to traditional trademarks such as 

names, letters, numbers, and colour combinations that are eligible for trademark registration. 

Rule 26(2) of the Trademark Rules stipulates that it is possible to apply for a colour trademark 

by submitting a copy of this colour combination. It is the applicant’s responsibility to prove 

that the colour or sound has acquired unique or secondary importance due to continued good 

faith usage. For example, Colgate Palmolive Company v. Anchor Health & Beauty Care Pvt. 

Ltd. 2005 (31) PTC 583 DEL, details the use of color combinations to represent the company's 

brand. Delhi's high court observed that, in the case of the trademark violation, it is the duty of 

the subsequent user of the mark to stay away from unjust practices, non-ethical and driving 

competition by relying on the reputation of the previous user of the trademark. The emphasis 

must be placed on the uniqueness of your trade dress to excel the rest, which will work as a 

merit test and will establish the consumer base. The distinctive character antithesis will cause 

confusion on the source of goods and the public would be deceived. In the light of the 

aforementioned, the Court passed an injunction in favour of the defendant in which the use of 

the combination of red and white dental colours was limited since that is a part of product 

https://dpiit.gov.in/sites/default/files/trademark_amendment_rule_2017.pdf
https://www.wto.org/english/docs_e/legal_e/27-trips.pdf
https://indiankanoon.org/doc/1306228/
https://indiankanoon.org/doc/1306228/
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design and packaging and, in change, focus on authentic image sales. Rule 26(3) provides that 

three-dimensional trademarks can be registered through trademark reproduction, which should 

include the reproduction of two-dimensional graphics or photos. Rule 26(4) states that the 

shape of the product should consist of either the shape of the product or its packaging, which 

can be registered by copying at least five different trademark opinions, and the trademark is 

described in words. There are currently no regulations for the registration of odour or smell 

trademarks. 

 

KINDS OF NON-CONVENTIONAL TRADEMARKS 

1. Colour Marks:  

The impression of an attractive colour in your head can last forever. However, a single 

colour usually does not qualify for a registered trademark unless it has acquired distinctive 

character, which is due to the exclusive rights of use of a single retailer. A colour 

combination is easier to register than a single colour as it is also supported by Section 10 

of the Trademark Act, 1999. However, for example, Tiffany’s blue colour and USP's 

Brown, when they started, were able to get monochromatic trademark registrations in the 

US. There are examples of successful single-color trademark registrations in India, such as 

the brown colour label from Victronix AG and the magenta label from Telekom AG. The 

Indian registry and courts follow the colour exhaustion or depletion theory, which is firstly 

based on the fact that with the limited number of colours, to grant exclusive rights to the 

colours will eventually exhaust the options available and, therefore, be anti-competitive. 

Secondly, if solely colour could be protected, then this could lead to long litigations on the 

"tones" of the colour which would ultimately slow down the registration process of 

trademarks.  

 

2. Sound Marks:  

Sounds have a great impact on how a brand is recognized by the consumers. The function 

of a sound mark is to uniquely pinpoint the commercial origin of the products /services 

through an audio clip. In general, applications in the form of musical notations that describe 

the sound satisfy these requirements, while onomatopoetic descriptions do not, that is, 

musical notes that can be represented in the form of musical notations are acceptable, while 

noise such as barking from dogs that cannot be represented by musical notation, but are 
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described through a sonogram or onomatopoeically are not suitable for a  registered 

trademark. In the case of Metro Goldwyn Mayer (MGM) Corporation, the EU  had refused 

to register the sound of a Lion Roar, which was submitted as a sonogram by MGM, 

however, the same sound was successfully granted the trademark in the United States, for 

they considered the fact if a sound stays in the head of the listener and they are able to 

associate the sound to its source or the event, then such a sound would be eligible for a 

trademark.   

 

3. Smell Marks:  

The inability of graphic representation of smell marks is one main reason why there haven't 

been many cases of their registration. The graphic representation of the aromas so far has 

been only verbal. A verbal description of the smell can be subjective and cannot really 

provide a waterproof method to identify and distinguish a smell or perfume from another. 

Another common form of graphic representation of a smell is to describe the smell like a 

chemical formula. The European Court of Justice in Ralf Sieckmann v. Deutsches Patent 

und Markenam, 2002, gave a landmark ruling. It was about a certain fragrance, namely 

"methyl cinnamate", which is endowed with a balsamic and fruity flavour with a slight 

cinnamon flavour. The court ruled that because the chemical formula only described the 

substance, the smell was difficult to understand. Secondly, the written description was 

incorrect and not objective, the graphical representation was missing and the sample could 

not be stored as there was no durability and it could deteriorate over the course of time. So 

far, only a few smell marks have been registered. The smell of freshly cut tennis turf is 

registered as a European trademark. An example of a registered fragrance trademark in the 

United States is the "vanilla" scent or scent applied to office supplies. 

Other than these three non-conventional trademarks, there is also Motion Mark, which has 

gained fame with the advancement of technology. It is a moving animated object or logo that 

represents a brand marketing strategy to attract a large customer base. A well-known example 

is the Microsoft Windows logo that appears when you turn on a Windows PC or laptop. Even 

Lamborghini's door factories are protected by American movement brands. Next is, Texture 

Marks, that is, the feel of the product through touch. Just like smell marks, these are difficult 

to register because they lack the depiction of sense of textures like fabrics and bottles. The 

packaging of wine bottles with a leather structure is registered as a texture trademark in the 

US. Lastly, there is Trade Dress, which is the overall appearance, look and feel of a product or 

https://indiancaselaws.wordpress.com/2019/12/30/metro-goldwyn-mayer-lion-corporations-appeal-relating-to-community-trade-mark-application-no-143891/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62000CJ0273
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62000CJ0273
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packaging that shows buyers the origin of the product. The visual appeal of the Coca-Cola 

bottle, where the bottle shape, red label, and red cap all have a commercial appearance, 

therefore, its trade dress. The landmark judgment regarding trade dress is of Colgate Palmolive 

Company v. Anchor Health & Beauty Care Pvt. Ltd. 2005. 

 

ISSUE WITH NON-CONVENTIONAL TRADEMARKS - GRAPHIC 

REPRESENTATION 

This is the main issue with the registration of Non-Conventional Trademarks. With the 

traditional trademarks, the graphical representation is possible, however, that is not essentially 

the case with non-conventional trademarks. The most important requirement for a registered 

trademark is that the trademark must have a distinctive character and be capable of being 

graphically represented. Unconventional marks can have differentiators, but the problem that 

arises with unconventional marks is usually related to the graphical representation. The graphic 

representation is a mark that enables people to see exactly which mark is actually protected. 

When entering the mark in the public register, the accessibility standards of the authorities and 

the public must be observed. These barriers cannot be viewed as barriers to brand marketing 

strategies, but rather should be viewed from the perspective of commercial benefit and the 

psychological impression it leaves on consumers' minds that is stronger than traditional logos. 

When it is necessary to register a scent mark or a sound mark, minor problems arise. If the 

applicant can demonstrate that the colour or colour combination has acquired a secondary 

distinctive character after prolonged use by the respondent, so that consumers have started to 

associate it, then the registration of a colour mark is not difficult. It matches the applicant's 

product colour.  For example, to get an olfactory mark registered, we need to graphically 

represent such a mark and demonstrate that it is different from the product itself. However, 

graphing the scent or smell by giving chemical formulas or ingredient details is challenging as 

it should represent the product rather than the smell of the product.  

Consumers always recognize certain unconventional marks in terms of shape and colour, but 

for smell and taste marks, recognition may be different, which may cause consumer confusion. 

In order to obtain registration as a trademark, it can acquire distinctive features, even if it cannot 

be inherently distinguishable through its use, and thus qualify as a trademark.  Another problem 

is that when registering unconventional trademarks, the basic premise of the paper is to register 
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the graphic representation of the trademark, especially the graphic representation related to 

smell and sound trademarks.  

 

CONCLUSION:  

Registration of non-traditional trademarks is still in its inception stage in India. With the 

demand for trademarks peaking in this day and age, the scope of unconventional marks is yet 

to be explored. All aspects like holograms, movement/gesture marks, etc. need to be 

streamlined to adapt to current reality. The few obstacles for non-traditional marks should not 

be seen as obstacles to their use, but new paths must be created for them so that they do not 

hamper creativity and work along with technological advancements. Granting unconventional 

trademarks will encourage other companies to develop new and innovative ways to build 

brands and market their products. Unconventional marks have a psychological impact on 

consumers and have gained some prominence in recent years. India has accepted Intel's sound 

trademark. The concept and laws of unconventional brands are constantly evolving in India. 

This paradigm shift from traditional concepts has gained commercial importance and needs to 

be standardized worldwide. Although the concept, as well as the law on unconventional 

trademarks, has not yet been developed, however for prolonged benefits, to go beyond the 

traditional approach is still a necessity. This paradigm change must be embraced and requires 

a lot of work to make to recover the new operating mechanism in the space of trademarks. 
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CASE COMMENT ON NARMADA BACHAO ANDOLAN  

V. 

 UNION OF INDIA AIR 2000 SC 3751 

 

 

ABSTRACT 

According to the appellant, the Narmada dam will degrade the ecology in the submergence 

area. Monuments, environment, vegetation, wildlife, and traditions were all expected to be 

affected by the dam. The dam will definitely prohibit the indigenous people from returning to 

the area where they had lived for so long. The approval was obtained after considering the good 

elements of the dam's construction. The prime minister's environmental clearance was called 

into doubt due to a lack of research and surveys, which can't be considered an adequate 

justification. In a democracy, the government decides not to take into account the opinions of 

all members of society. The government should make policy-making choices, and the judiciary 
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should not intervene unless the legislation in the policy decision violates constitutional 

requirements. The conclusion is valid because the court has envisioned Montesquieu's concept 

of separation power. The Supreme Court took note and was convinced that Gujarat's 

rehabilitation was adequate, and therefore the review committee can provide instructions to the 

states for effective award implementation. The writ suit was filed after years of environmental 

clearance; thus it would be a waste not to use the millions of dollars invested on the building 

to good use. Because the dam's construction had already begun, it was preferable to find 

measures to minimise the outsees' difficulties and the ecological imbalance than to halt the 

dam's development. The outsees were offered the option of rehabilitating on their own land, 

with the condition of the site being confirmed by the court. The case also addresses the 

precautionary principle, which is used when the acts or issues at hand are unclear. The principle 

is based on the idea that there is a social obligation to safeguard the public from harm. As a 

result, once the consequences of a choice are recognised, the notion of sustainable development 

may be invoked to determine to what degree development can occur or be sustained organically 

by mitigating measures. Also, unlike the building of a nuclear reactor, the construction of a 

dam does not result in an ecological calamity, therefore it may proceed even if there is a change 

in the environment. The advantages of dams are well-known. 

Keywords:- Dams, Narmada River, Article 21 

 

INTRODUCTION: 

The Narmada Bachao Andolan is a major case in the field of inter-state water conflicts, since 

it concerns the lives of those who have been displaced from their jobs. Because the Narmada 

is India's fifth largest river, the dam being built on it is extremely significant. India's largest 

west-flowing river, the Narmada, is located in the state of Gujarat. Gujarat, Madhya Pradesh, 

and Rajasthan are all part of the river. As a result, the Narmada may be used for a variety of 

purposes, including hydroelectricity generation, supplying fresh water to people as required by 

Article 21 of the Indian constitution, and providing water to dry areas of Rajasthan and Gujarat 

via canals. As a result, there was some controversy regarding the prime minister's 

environmental clearance, which was issued following a disagreement between the ministries 

of water resources and environment and forest. The prime minister's approval came after 

careful consideration and consideration of the environmental implications of the research. The 
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dam's construction was contested through writ petitions, in which the appellant presented 

numerous claims for delaying the project. Finally, the court, relying on the theory of separation 

of powers and its assessment of the importance of policy choices, permitted the building of a 

dam up to 90 metres as long as the environment subgroup gave its approval, along with 

additional directives. The Supreme Court considers the significance of water in relation to 

Article 21 of the Indian Constitution. 

 

FACTS OF THE CASE: 

The states of Rajasthan, Madhya Pradesh, and Gujarat were involved in a water dispute over 

the Narmada River. Control, usage, and distribution of the waters were at issue in the conflict. 

The government of India established a tribunal for that purpose by applying section 4 of the 

interstate disputes act 1956, and the issue was referred to it. The dam's height was decided by 

this tribunal. The dam was ordered to be built by the state of Gujarat. The grant was given for 

the establishment of an interstate administrative entity, namely the Narmada Control Authority, 

as well as a review committee to examine the NCA's actions. NCA also developed independent 

environment-related equipment. Ten construction sluices were closed on April 23, 1994, as a 

result of a decision made by the Ministry of Water Resources. The entire project should be 

reviewed by the petitioners of the writ petition seeking independent judicial authority. Article 

21 of the Indian constitution, as well as ILO Convention No. 107, were the petitioners' main 

arguments. They also argued that the treatment and restoration of the catchment region should 

be completed well before the reservoir is filled. 

In the case of Sierra Club Et. Vs. Robert Froehlke by the appellants, in which the construction 

of the project was halted despite the fact that a substantial amount of work had been completed 

due to non-compliance with the national environmental policy of 1969, but since there was no 

such act in India and the clearance was an administrative function, and necessary steps were 

also taken to improve the ecology and environment.  

The Tennessee Valley Authority vs. Hiram g. Hill  case was delayed owing to the presence of 

endangered species in the river where the dam was being built. The issue would not be relevant 

in India because there is no endangered species statute. 
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THE ARGUMENTS FROM THE APPELLANT SIDE:- 

1. The environmental clearance was provided without adequate consideration since the 

assessments were not completed in 1987, and so the project should not be permitted to 

proceed. 

2. They claimed that the dam's height should be lowered and that further submergence 

should be avoided since relief and rehabilitation efforts were being hampered. 

3. Because it breached Article 21 of the Indian Constitution and ILO Convention No. 107, 

the Sardar Sarovar Project was not in the greatest national interest. 

4. Independent authorities should be formed to assess the environmental cost and potential 

mitigation measures. 

5. The treatment of the catchment region was still incomplete, and it should have been 

completed before the reservoir was filled. 

 

THE ARGUMENTS FROM THE RESPONDENT SIDE:- 

1. The court should not examine the judgement again since it is an administrative duty. 

The court's mission is to protect basic rights by serving as a watchdog. 

2. When two or more points of view are presented, the government makes a decision that 

should not be contested in court. The environmental effect is seen as a whole. 

3. The power generation will become seasonal when the height is reduced, resulting in a 

loss of power generation. 

4. There is no need for another independent authority because the NCA was capable of 

making judgments and awarding prizes. 

5. As seen by the letters and papers accessible, the Indian government was profoundly 

concerned about environmental issues. 

 

ISSUES:- 

1. Whether the approval provided by the Union of India was given without adequate 

research, surveys, or assessment of the environmental effect. 
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2. Whether the ministry of the environment's conditions were not followed. 

3. Whether, although being an independent organisation, the Narmada control authority is 

prejudiced in awarding the prize. 

 

 

PROCEDURAL HISTORY:- 

The appellants filed the writ petition in April 1994, alleging that the clearance given to the 

project in 1987 was given without proper consideration, and thus the dam's construction should 

be halted, despite the fact that the dam's clearance was an administrative decision made with 

due care and attention by the government. In the case of Kesavananda Bharati Sripadagalvaru 

and Ors. V. State of Kerala and Anr, the Supreme Court made a statement regarding the 

separation of powers between the three organs of the state in terms of the fundamental structure 

theory. The precautionary principle, as discussed in Vellore citizens welfare forum V. Union 

of India, where the burden of evidence is shifted on the party seeking to alter the status quo. 
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JUDGEMENT: 

According to the court, two items as vital as the project should be accomplished as soon as 

possible. The terms and instructions upon which the clearance was granted should be followed. 

 

DIRECTIONS: 

The dam shall be built in accordance with the tribunal's decision. According to the relief and 

realisation subgroup's approval, only construction up to 90 metres was authorised. The 

clearance of the environment subgroup must be taken at every step beyond 90 metres. The 

Narmada control authority would provide authorization to build structures higher than 90 

metres. The states must comply with and execute the awards, as well as provide early 

rehabilitation. The environment subgroup will keep a close eye on environmental 

improvements. Within roughly four weeks, the NCA will draught an action plan to help 

progress the relief and rehabilitation efforts. In the event that there is any uncertainty about a 

matter before the NCA, the review committee will convene whenever it is necessary to do so. 

The grievance redressal authorities will be free to issue suitable bearings to specific states for 

proper use of the R&R programmes if the necessity arises, and the GRAS will be free to 

approach the review panel for legitimate requests if the bearings are not implemented. Meet at 

least once every quarter to oversee the progress of the dam's construction and the 

implementation of the R&R initiatives. 

 

BACKGROUND: 

The effort to bridle the Narmada basin's canal for the water system and electricity generation 

began in 1946. During the preliminary survey, seven tasks were identified, including the 

Bharuch enterprise, and four initiatives in Madhya Pradesh were given the highest priority for 

investigation: Bharuch (Gujarat), Bargi, Tawa, and Punasa. Following the completion of the 

evaluation, the planned dam at Gora in Gujarat, with a full supply level (frl) of 161 feet (49.08 

metres), was chosen, and the foundation stone was set on April 5, 1961, by late Prime Minister 

Pandit Jawaharlal Nehru. The government of India appointed a specialist board of committees 
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under the chairmanship of recently Dr. Khosla in 1964 to resolve the debate over sharing of 

the Narmada waters between the governments of Gujarat and Madhya Pradesh. The board 

recommended a higher dam with a frl 500 ft (152.44m) in 1965. Nonetheless, according to the 

Khosla committee report, the M.P. administration was not enthusiastic about the progress of 

Narmada water, and the Narmada water dispute tribunal (NWDT) was established by the Indian 

government in October 1969, under the interstate river water disputes act, 1956. In December 

1979, NWDT made its last award. 

 

DISCURSIVE ARGUMENTS: 

Public interest litigation is a novel approach to safeguarding human rights, particularly the 

fundamental rights of individuals who are unable to defend themselves. The scope of public 

interest litigation has expanded, and it now encompasses public integrity, awarding largesse in 

the form of licences, and environmental protection. Nowadays, public interest litigation is 

utilised to generate notoriety, and as a result, public interest litigation floods the appeals system. 

Nowadays, it's referred to as "publicity interest litigation." In the event of writ petitions, courts 

must ensure that they do not exceed their jurisdiction and that justice is administered solely 

according to the law. The court can only dispense justice if a particular authority fails to 

perform its duties in accordance with the law, or if any authority acts in violation of any law. 

When the law is silent, persons' fundamental rights are violated. Directions might be offered in 

suitable situations. Because the Indian constitution provides for appropriate division of powers, 

the courts must exercise extreme caution in not exceeding their authority. The bottom line is 

that judges cannot rule the government. The constitution mandates that the higher courts serve 

as a watchdog on basic rights. The court has the authority to overturn any law that is not in 

accordance with the law. According to the above remark, the court is not above the law. 

 

POLICY DECISIONS:- 

NCA was formed in the same fashion, with different subgroups. There were also other 

grievance redressal bodies formed. Following that, a review committee was formed to oversee 

the NCA's implementation. There's no reason to believe they wouldn't follow the rules. Courts 

play no role in these issues. The court should not serve as an authorising body when the 
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government undertakes certain public undertakings. Because the government in a democracy 

is elected by the people, it must consider the needs of all segments of society when making 

decisions, and it does so with caution and care. The courts should avoid from examining 

government decisions that have been made with proper care and attention and that are not in 

violation of any laws. 

 

IMPROVING SOCIAL INTERMINGLING:- 

The tribes that reside in the impacted areas will very certainly be compelled to leave their 

homeland. The indigenous people have the right to enjoy contemporary amenities like as 

running water, electricity, and easy access to medical care. Because the area has an uneven 

surface and is barren, it is subject to the whims of the monsoon. In a given year, just one crop 

is grown. Tribals who have relocated to Gujarat are happy with the amount and quality of land 

that has been allocated to them. It is also the government's responsibility to ensure that the 

tribes are integrated into society and are no longer isolated from the civilised world. 

 

RIGHT TO CLEAN WATER UNDER RIGHT TO LIFE:- 

In India, the constitutional right to clean drinking water may be derived from the rights to food, 

sanitation, and health, all of which are guaranteed under the broad umbrella of Article 21 of 

the constitution's Right to Life. Despite the fact that Article 21 of the Constitution declares the 

order standards of state approach (DPSP) to be nonjusticiable, Article 39 (b) of the DPSP 

recognises the norm of equal access to the society's material assets. 

The Supreme Court said in AP Pollution Control Board, that all people have a fundamental 

right to access clean drinking water, but did not explore whether this includes the State's 

positive promise to provide clean drinking water to all citizens. In this sense, we can see that, 

while not being stated as a separate right, the privilege of clean drinking water falls within the 

right to a perfect environment, and hence under the right to life. 
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CONCLUSION:- 

The Supreme Court ordered the construction of a 90-meter-high dam. The clearance has been 

provided up to that level by the Subgroup formed for the specific purpose. Any future building 

will be subject to the permission of the environment group for any further environmental 

clearance.  

The NCA will provide further approval for dam building. The reports of the grievance redressal 

agencies will be accorded considerable weight. For additional suitable orders, the grievance 

redressal authority must approach the review authority. One of the main reasons for granting 

the permission might be because, despite 70 years of independence, water is still not available 

in sufficient quantities to all of the country's inhabitants. This is a blatant violation of article 21 

of the United Nations Charter and the UN General Assembly's resolution on human rights.  

The rivers of India have the capacity to improve the dismal situation that exists in India's desert 

regions when adequate rainfall is unavailable. When it comes to policy decisions, the 

government has the authority to make them, and the court should not revisit them unless they 

are in violation of the law.  
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PIL should be utilised only within specific parameters and should not be used for public interest 

litigation. There has been a desire to bring India's variety closer together so that people who 

are socially outcasts might be integrated in the social environment.  

The government should also offer essential contemporary amenities such as drinkable water, 

enough power, irrigation, and restoration. In the absence of any unfavourable conditions, 

research or surveys demonstrating that the dam is hurting the ecology, the court issued the 

order. 
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CASE COMMENT ON T.N. GODAVARMAN TRIRUMULKPAD  

V.  

UNION OF INDIA 

 

ABSTRACT  

T.N. Godavaraman Thirumulpad has made a significant contribution to environmental 

protection and conservation in India, particularly with regard to forests. He was known as the 

"Green Man" because he promised that real harmony could be achieved between resource use 

and resource conservation, namely forest conservation, by different tactics such as filing 

multiple PILs and intervening in numerous projects. Environmental law, as an area of national 

importance, has drew a large number of participants, including NGOs, private organisations, 

the Supreme Court, and, most significantly, the ordinary man, without whose involvement and 

support optimum environmental circumstances cannot be achieved. The Supreme Court of 

India has always served as a catalyst for environmental growth and development by assuring 

the preservation of all aspects of the environment by establishing new law, such as the 

"absolute responsibility theory," and incorporating international principles such as sustainable 

development, the precautionary principle, and the polluter-pays principle.   

Keywords- Environmental conservation, rights, environmental degradation, natural resources.  

 

INTRODUCTION-  

T.N. Godavarman has made a significant contribution to environmental conservation and 

protection. He is commonly referred to as "the Green Man." He has a number of public interest 

lawsuits on his resume that deal with conservation principles and achieving natural harmony. 

Environmental legislation is a national priority that has benefited from the efforts of several 

NGOs and private organisations. The Supreme Court has provided the impetus in protecting 

environmental concerns by issuing a number of historic decisions. As a result, a whole different 

level of jurisprudence has emerged, beginning with absolute liability. The polluter pays 

principle, sustainable development, and the precautionary principle are now part of it.  
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FACTS OF THE CASE-  

The Supreme Court, in T.N. Godavarman Thirumulpad v. Union of India, abandoned its 

traditional function as a law translator and assumed diverse duties such as administrator, 

lawmaker, and decision makers. This historic case is also known as the "Indian Forest Case." 

This is because when the Supreme Court took up the case, there was a judicial overreach of the 

constitutional mandate. It was about the management and monitoring of India's forests. T.N. 

Godavarman filed a writ case at the Supreme Court of India in 1995. The major goal of the writ 

suit was to conserve and maintain the forest area of the Nilgiris, which was being exploited by 

illegal wood operations through deforestation. The primary feature of this case was that it was 

about forest conservation. Following that, a comprehensive hearing on the National Forest 

Policy was held. This was considered as a set of temporary directives that were necessary in 

certain circumstances. This was done to ensure that forest rules and regulations were being 

enforced and implemented across the Indian subcontinent. The Supreme Court ordered orders 

that the forest and its resources be used in a sustainable manner. It should also have a self-

monitoring system, according to the instructions. The court noted that a regional and state-level 

implementation mechanism should be established. This was done to keep track of timber 

shipments.  

 

Many people criticised Godavarman Thirumulpad. It covers everyone's environmental rights 

as well as the court's involvement. Only when the court's involvement or encroachments are 

necessary may they be used. When the state fails to fulfil its responsibilities, judicial action is 

necessary. The court's most well-known actions include the prohibition of tree felling, control 

of the wood industry, prohibition of mining in Kudremukh and the Aravallis, and regulation of 
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sawmills. The intrusion of a tax levied known as Present Value for the use of natural forests 

for non-forestry purposes, the establishment of the Compensatory Afforestation Fund, or 

CAMPA, and thus the system of pursuing express permission from the Supreme Court for any 

business activity are the most notable judgments on the notion of forest governance. As a result 

of one man's efforts to stop forest degradation in Gudalur, a watershed legal intervention was 

enacted, which has tremendously aided forest conservation. Godavarman Thirumulpad will go 

down in history as a legal figure. He holds a special place in the hearts of environmentalists. 

 

KEY ISSUES OF THE CASE- 

• Is there a conflict between the revised interpretation of Section 2 of the Forest 

Conservation Act and forest land? 

• Is it OK to use timber for business purposes? 

 

CRITICAL ANALYSIS-  

The issue of environmental degradation, particularly harm to forests rich in natural resources, 

began with people's increasing needs, which arose as a result of rapid industrialization, 

migration of persons from countryside to the cities, the need for more land for agriculture, 

housing, and other purposes due to overpopulation, and so on. Huge swaths of forest area were 

destroyed and utilised for non-forest or commercial activities such as mining, illicit wood 

harvesting, and deforestation, among other things.  

Forests, that are regarded as the most significant assets in terms of a nation's and its people's 

sustainability since they provide us with abundant natural resources, have been heavily 

exploited, with no compensation measures in place. As a result, there is little or no room for 

replenishment of such resources, which is a high-risk move since without them, the country's 

long-term security and shortage of critical resources would be cloaked in darkness. 

The National Forest Policy and the Forest Conservation Act of 1980 were assessed and 

examined by the court. This was done to address the issue of deforestation. It also looked at 

the term "forest" in light of the new definition, which is governed by Section 2 of the Forest 

Conservation Act of 1980. This clause says that no state government or other authority can 
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utilise forest land for non-forestry purposes without first obtaining authorization from the 

Central Government. It cannot de-reserve protected forest for commercial operations without 

authorization, according to the new interpretation of Section 2 of the Forest Conservation Act 

and forest land. This implies that all forest initiatives must be approved by the federal 

government. Activities like a sawmill, mining, and a plywood factory, for example, can operate 

with the consent of the central government.  

The movement of cut trees and lumber from any area of India's seven north-eastern states is 

strictly prohibited. There should be no transfer of wood from these areas through rail, road, or 

waterways. The Indian railroads and state governments have implemented stringent steps to 

safeguard and guarantee that there are no violations. The accused were also urged to come up 

with alternatives to wood. A high-powered committee was created to investigate the court's 

directives and the verdict's execution. The panel creates an assessment of timber and its 

commodities for the forest to deliver to the area's depots and mills. The high-power committee 

offered its support to allowing the use and sale of timber items provided the State Forest 

Corporation approved it.  

The permits for all of the wood-based industries were revoked. The Principal Chief 

Conservator of Forests has implemented a new action plan. This was done to tighten up the 

intense patrols and protection measures. In addition, as per the quarterly report provided and 

authorised by the Central Government, identify susceptible areas. The existence of the Indian 

Constitution, which deals with the authorities of the Central and State governments in terms of 

safeguarding and protecting natural resources from criminal activity, is a significant feature of 

the case. Article 48A states that the state will work to protect and improve the environment, as 

well as a responsibility to protect our country's forests and animals. Article 51A imposes on all 

Indian people the obligation to protect and improve the natural environment, which includes 

rivers, lakes, forests, and wildlife, as well as to be kind to all living beings. 
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IMPLICATIONS OF THE CASE- 

A. Positive impact- There are a number of benefits that have arisen as a result of this case 

and the judiciary's active participation. The following are the broad/major favourable 

features of this case's outcome/result: 

• Eliminating any distortions or faults in the application/implementation of the 

Forest Conservation Act and guaranteeing its correct and seamless functioning. 

• All unlawful actions, such as widespread deforestation for the aim of exploiting 

forest land for non-forest uses, chopping down and shipping huge chunks of 

timber and other valuable materials, are completely prohibited. 

• Creating various new government bodies and new 

administrators/superintendents of forest policies, such as the CEC (Central 

Empowered Committee), which was established by the court to fill in the gaps 

left by the Ministry of Environment and Forest (MoEF) when the MoEF failed 

to resolve issues related to providing appropriate reliefs against government and 

other bodies. Another body, the Compensatory Afforestation Management and 

Planning Agency (CAMPA), was established by the Ministry of Environment 

and Forestry in order to regulate, redistribute, and organize/manage the funds 

collected under the NPV or Net Present Value, which was introduced by the 

Supreme Court in October 2002 and requires states to pay the net present value 
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of forest land that has been deflected. As a result, adequate money for 

compensatory afforestation were raised. 

• Many states were aware of and concerned about non-forest activities taking 

place on forest areas. For example, the state of Bihar did an investigation to 

determine the total number of saw mills that could be supported harmoniously 

by the state's woods without harming natural resources or forest cover, and then 

adapted their licencing schemes and laws in line with that data. 

• With the introduction of the case of T. N. Godavaraman, the apex court's 

continuous intervention, supervision, and control increased dramatically, 

resulting in the avoidance of any type of goof up by other authorised 

environmental protection bodies in relation to the activities and procedures 

relating to environmental activities/those activities related to. 

 

 

B. Negative impacts-  

• Lack of judicial insight/prudence, as well as havoc and utter destruction of the 

timber industries functioning in the North-Eastern States i.e. the seven north-

eastern states of Arunachal Pradesh, Assam, Manipur, Meghalaya, Mizoram, 

Nagaland, and Tripura, collectively known as the seven sisters, comprise the 

majority of India's forest cover, accounting for approximately one-fourth of the 

country's forest land and more than 50 million people. Due to the tight 

restriction on tree cutting, transportation of timber, and other non-forest 

activities like as mining, etc., these states and timber businesses suffered 
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significant economic losses, with the majority of enterprises shutting down and 

the quantity of timber imports skyrocketing. Furthermore, rather than allowing 

state governments in these areas to designate zones for such activities and the 

relocation of such industries, the court imposed a complete ban on such 

activities without analysing the magnitude of economic loss, causing serious 

economic loss to the state governments and industries operating there. 

• The prohibition on tree cutting has had a variety of social and ecological 

consequences, as well as financial consequences for the government. Since the 

restriction only applied to the chopping down and shipping of trees, the number 

of trees slaughtered for charcoal and fuel has grown dramatically. As a result, 

the most significant resource, forests, is being harmed. 

• Another disadvantage of this case and the ban imposed by the court is the 

collapse of programs implemented and the formation of a black market for 

timber, because the court stated in its order of 1996 that unless state 

governments incorporate a few working plans endorsed by the MoEF and the 

Central Government for the issue of widespread habitat destruction and 

transforming forest lands for non-forest reasons, the problem of mass 

deforestation and transforming forest lands for non-forest purposes will 

continue. Since state governments have been sluggish and stagnant in 

developing and enforcing such plans, forest management has increased 

significantly, and there have been several evidences of large-scale illegal 

activities with respect to timber felling and transportation, for example, it has 

been estimated that more than 60% of timber in Assam is illegal. As a result, a 

massive Black Market for Timber Trade has emerged. 

• In this case, the Amicus Curia, Harish Salve, stated that despite the court's order, 

many states were allowing encroachers to carry out their illegal activities in 

forest areas, so the Ministry of Environment and Forests (MOEF) ordered mass 

evictions from those areas, resulting in massive rebellion and revolts by the 

residents of those areas, as well as the development of hatred in the tribals' hearts 

for the court and judiciary. 

• Monopolization, or the consolidation of all authority in one place. Even minor 

plans or operational plans had to first receive clearance from the Central 

Government and were subject to the court's direct monitoring and control. 
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Furthermore, there was a constant disagreement between the MoEF and the 

court over the court's expansive investigative powers and the formation of an 

advisory committee, which is the only entity accountable for carrying out the 

court's decisions. The MoEF thought it had been hampered by the court's 

overbearing approach. 

• The Supreme Court's "judicial overreach," or exceeding its constitutional 

mandate, has enraged the government and sabotaged the work of the executive 

and legislature to some extent, because it took extreme measures to prohibit 

even non-harmful activities, such as closing down saw mills in the name of non-

forest activities, which included simple tasing. Furthermore, the court interfered 

with the legislature's work, resulting in a new definition of the term "forest" and 

redefining the borders of forests.  

In the case of T.N. Godavaraman, the apex court's attitude of crossing the 

boundaries of the constitution's Separation of Powers provision and continuous 

interference by way of introducing a new principle of "continuous mandamus" in 

the roles, duties, and actions of other authorities has resulted in a slew of negative 

consequences as well as negative attention for itself. 

 

 

 



 

75 | P a g e  
 

CONCLUSION: 

The need of preserving and enhancing forest production was underlined in this example. It 

makes biological variety conservation easier. In this situation, environmental circumstances 

were examined as well as safeguarding and protecting them. Numerous timber enterprises have 

declined and closed as a result of the T.N. Godavarman v. Thirumulpas decision. It also raised 

environmental awareness among Indian residents. Deforestation was severely banned. This 

case has functioned as a catalyst for widespread environmental conservation and preservation. 

This case made a significant contribution to the effective and seamless functioning of numerous 

laws in carrying out environmental operations.  
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ENVIRONMENTAL PROTECTION AGAINST HAZARDOUS 

SUBSTANCES 

             

Hazardous  substances (like firecrackers and fuel) can cause significant harm in case of a 

mishap. Besides, discharges of synthetic substances to air and water can cause long haul 

adverse consequences for human wellbeing or the climate. Individuals additionally come into 

contact with synthetic compounds by utilizing pesticides, cleaning specialists or paints, for 

instance. There are rules for every one of these sorts of hazard at the worldwide, EU and public 

level.  

Perilous squanders are squanders that, when present in amounts and focuses that are 

sufficiently high, represent a danger to human wellbeing or the climate in case they are 

inappropriately put away, moved, treated or arranged. Unsafe substances incorporate 

flammables, explosives, substantial metals like lead, arsenic and mercury, atomic and petrol 

fuel results, hazardous miniature organic entities, and scores of manufactured synthetic 

mixtures like DDT and dioxins.  

Section 2e of the Environment (Protection) Act,1986 characterizes unsafe substance as any 

substance or arrangement which by reason of its synthetic or physio compound properties or 

dealing with, is responsible to make hurt individuals, other living animals, plants miniature 

living beings’ property or the climate.  

As per Green Peace, somewhere in the range of 1986 and 1988, a larger number of than 

3,000,000 tons of squanders were transported from industrialized to agricultural nations in light 

of the fact that more extravagant and more mindful countries become frightened by perils of 

harmful materials and the expense of their removal. Hence, agricultural nations become the 

most helpful dustbin.  

Openness to poisonous substances might cause intense or ongoing wellbeing impacts. Intense 

impacts appear before long undeniable level openness and has different scopes of seriousness 

from rashes to death.  

Constant impacts result from low level openness and by and large incorporate birth surrenders, 

unsuccessful labours, harm to lungs, sensory systems and so on.  
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WELLBEING AND ECOLOGICAL HAZARDS CAUSED BY HAZARDOUS 

SUBSTANCES - 

Crisis reaction endeavours should think about the wellbeing and natural risks of a risky 

substance discharge. These risks sway crisis responders and affected networks. At times, 

perilous substances might bother the skin or eyes, make it hard to inhale, cause cerebral pains 

and queasiness, or result in different kinds of ailment. Some risky substances can cause 

undeniably more serious wellbeing impacts, including:  

conduct anomalies,  

malignant growth,  

hereditary transformations,  

physiological glitches (e.g., regenerative debilitation, kidney disappointment, and so forth),  

actual distortions, and  

birth surrenders.  
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EFFECTS ON THE CLIMATE CAN BE COMPARABLY PULVERIZING: 

Killing living beings in a lake or stream, annihilating creatures and plants in a polluted region, 

causing major conceptive intricacies in creatures, or in any case limit the capacity of a 

biological system to endure. Certain unsafe substances likewise can possibly detonate or cause 

a fire, undermining the two creatures and human populaces.  

Some dangerous substances produce harmful results in people or the climate after a solitary, 

wordy delivery. These poisonous impacts are alluded to as the intense harmfulness. Other 

dangerous substances produce harmful results in people or the climate after delayed openness 

to the substance, which is called persistent poisonousness.  

EPA utilizes the intense and ongoing poisonousness of perilous substances to direct various 

parts of the crisis reaction. The poisonousness of a perilous substance are likewise used to build 

up its Superfund reportable amounts (RQs). In the event that the substance is delivered into the 

climate with a sum equivalent to or more noteworthy than the RQ, the delivery should be 

accounted for to the central government. This assists EPA with reacting to the delivery to shield 

human wellbeing and the climate from the unfriendly impacts of that unsafe substance.  
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LEGITIMATE CONTROL OF HAZARDOUS WASTE IN INDIA  

In India, after the Bhopal Gas Tragedy in 1984, the Government proceeded to audit the acts of 

waste administration and removal of risky substances, from that point the public authority 

established the Environment(Protection) Act, 1986. Area 3 of the Environment (Protection) 

Act offers capacity to the Central Government to take measures to secure and work on the 

climate. Area 3(ii) explicitly engages the Central Government to take all such means as it 

considers significant to set down methodology and shields for taking care of dangerous 

substances.  

The Central Government by practicing the forces gave by segments 6,8 and 25 of the 

Environment(Protection) Act, 1986, presented the Hazardous Wastes Management Rules, 1989 

to direct squanders.  

Explicit arrangements have been made under these standards for treatment of risky substances. 

Prior to allowing the treatment of perilous substances in a space, the Central Government needs 

to think about the dangerous idea of the substance and its capability to harm the climate, people, 

and so on  

Further, the public authority needs to apply its psyche to the accessibility of a substitute or of 

the condition of innovation for fostering a protected substitute. Consequently, the public 

authority is needed to think about all significant issues prior to taking choices on preclusion 

and limitation on the treatment of dangerous substances.  

On 24th September, 2008 the Hazardous Wastes Management (Handling) Rules, 1989 were 

supplanted by the Hazardous Waste (Management, Handling and Transboundary Movement) 

rules. A change to this new standard has been done in 2009.  

Other than the guidelines gave under the Environment Act, 1986, arrangements addressing the 

guideline of perilous substances are contained in the Explosive Substances Act, 1908, Indian 

Petroleum Act, 1934, Inflammable substances Act, 1952, Factories Act, 1948, Insecticides 

Act,1968 and rules of 1971, Atomic energy Act, 1962 and so forth The as of late proclaimed 

National Environment Tribunal Act, 1995, accommodates severe obligation for harms 

emerging out of any mishap happening while at the same time taking care of perilous substance. 

Moreover, the Public Liability Insurance Act,1991, manages the remuneration for the survivors 

of enterprises occupied with assembling unsafe substances.  
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STEPS TO AVOID TOXIC CHEMICALS  

Make Your Own Cleaning Products  

It's simple, fun, and modest to make non-harmful cleaners from protected and compelling 

fixings like vinegar and heating pop. Find plans here. Or then again even better, have a Green 

Cleaning Get-together to make these non-harmful cleaners with companions locally! . Keep 

away from Fragrance  

Shop for cleaners, clothing cleansers, and individual consideration items named "scent free" 

Warning: "Unscented" doesn't generally mean aroma free!  

Pick Alternatives to Plastics (where conceivable)  

Use glass containers or earthenware bowls to store food.  
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Never microwave plastic. Wash plastics the hard way – not in the dishwasher.  

Stay away from plastics with reuse images #3 (PVC), #6 (polystyrene), and #7 (other) which 

can possibly filter toxics and are hard to reuse.  

Keep Harmful Chemicals Out of the House  

Take of your shoes prior to going into your home to try not to follow in oils and synthetic 

substances from the road outside.  

Utilize an entryway mat to get soil at the entryway.  

Residue with a miniature fibber material or wet fabric and vacuum your home routinely (with 

a HEPA-channel vacuum if possible).  

 

KINDS OF ENVIRONMENTAL HAZARDS  

We face incalculable ecological perils each day. To more readily get them, we can consider 

them falling into four classifications: physical, compound, organic, and social.  

Physical perils are physical cycles that happen normally in the climate. These incorporate 

cataclysmic event occasions, for example, seismic tremors, cyclones, volcanoes, snowstorms, 

avalanches, and dry spells. Not all physical perils are discrete occasions - some are continuous, 

similar to bright radiation. UV radiation is viewed as a risk since it harms DNA and can cause 

human medical problems like skin malignant growth and waterfalls.  

Substance risks can be both regular and human-made synthetics in the climate. Human-made 

compound risks incorporate a large number of the manufactured synthetics we produce, as 

sanitizers, pesticides and plastics. Some substance dangers happen normally in the climate, 

similar to the weighty metals lead and mercury. A few life forms even produce normal synthetic 

substances that are an ecological danger, for example, the mixtures in peanuts and dairy that 

cause hypersensitive responses in people.  

Natural dangers come from biological communications between life forms. Infections, 

bacterial contaminations, jungle fever, and tuberculosis are generally instances of organic 

dangers. When these microorganisms and illnesses are moved between organic entities, it's 
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called an irresistible infection. We experience the ill effects of these infections and microbes 

on the grounds that we're being parasitized by another living being, which, while dangerous, is 

additionally a characteristic interaction.  

Social risks, otherwise called social dangers, result from your area, financial status, occupation, 

and conduct decisions. For instance, smoking cigarettes is unsafe to your wellbeing, and this is 

a social decision. On the off chance that you live in a neighbourhood with loads of wrongdoing, 

this is a risk dependent on your area. Likewise, your eating routine, practice propensities, and 

essential method of transportation all impact your wellbeing and the soundness of the climate 

around you. 
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CRIMINAL LIABILITY OF POLLUTERS FOR ENVIRONMENTAL 

POLLUTION 

 

 

World Environment Day is celebrated on 5th of June every year. 

The Environment Protection Act, 1986 defines pollution as follows; 

“Pollution is the introduction of harmful materials into the environment. These harmful 

materials are called pollutants. Pollutants can be natural, such as volcanic ash. They can also 

be created by human activity, such as trash or runoff produced by factories. Pollutants damage 

the quality of air, water, and land.” 

 

WHAT IS POLLUTION? 

 

Pollution is harmful to the environment. The nature is adversely affected due to threatened 

increase of pollution in air, water and on land. Human beings are also prone to these and 

animals including birds possess serious threats from the pollutants. Man-made Industries are 

very hazardous and dangerous for the sustainability of life on earth. As a result, Global 
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warming is caused. Due to CO2 concentration in the atmosphere, CO2 is trapped in the 

innermost layer of atmosphere. The increase in CO2 in the atmosphere along with the other 

greenhouse gases causes rise in earth’s temperature. This phenomenon is known as Global 

Warming which is the reason why the glaciers are melting at the poles. The post COVID world 

must have benefitted due to decrease in the use of pollution causing vehicles. Thus, pure 

oxygen and water is nothing more than what is required today. We must know laws and treaties 

that are meant to protect our environment. 

 

WHAT ARE CONSTITUTIONAL SAFEGUARDS? 

• Article 51-A (g), says that “It shall be duty of every citizen of India to protect and 

improve the natural environment including forests, lakes, rivers and wild life and to 

have compassion for living creatures.” 

• Article 48 -A of the constitution says that “the state shall endeavour to protect and 

improve the environment and to safeguard the forests and wild life of the country”. 

• Fundamental Rights under Part III provides,  

Article 21 guarantees fundamental right to life. Right to environment, free of danger of 

disease and infection. 

A PIL ( Public Interest Litigation) can be filed under article 32 for the issuance of writs 

for public purposes. 

 

ACTS ASSOCIATED WITH ENVIRONMENTAL POLLUTION ARE AS UNDER: 
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1. The Environment Protection Act, 1986 provides the right to safeguard forests and wildlife 

of the country. 

In M.C. Mehta And Anr vs Union of India & Ors on 20 December, 1986 

Equivalent citations: 1987 AIR 1086, 1987 SCR (1) 819, 

The facts of the case were: The petitioners under Article 32 sought a direction for closure of 

the various units of Shriram Foods & Fertilizers 820 Industries on the ground that they were 

hazardous to the community. During the pendency of the petition, there was 

escape of oleum gas from one of the units of Shriram. The Delhi Legal Aid and Advice Board 

and the Delhi Bar Association filed applications for award of compensation to the persons who 

had suffered harm on account of escape of oleum gas. 

 

 2. Air (Prevention and Control of Pollution) Act, 1981 (14 of 1981) provides prevention and 

control of air pollution.  

In M.C. Mehta vs Union of India & Ors on 30 December, 1996, the petitioner claimed, 

"The sources of pollution, including small and medium scale industrial units, are scattered all 

around Taj Mahal. High air pollution load is thus pumped into the Taj air-shed. Sudden rises 

in concentration level are often recorded in all directions in gaseous as well as particulate 

pollutant depending upon the local micro climatic conditions. ........ ON four occasions during 

the five-year air quality monitoring, the 4 hrly average values of 802 at Taj Mahal were 

observed to be higher than 300 ug/m3, i.e. 10 folds of the promulgated CPCB standard of 30 

ug/m3 for sensitive areas. The values exceeded even the standard of 120 ug/m3 set for industrial 

zones. Statistical analysis of the recorded data indicate that 40% (cumulative percentage level) 

has crossed the standard set for sensitive receptors/zones. ..... The SPM levels at Taj Mahal 

were invariably high (more than 200 ug/m3) and exceeded the national ambient air quality 

standard of 100 ug/m3 for SPM for sensitive locations barring a few days in monsoon months. 

..... Another study during 1985-87 brought to fore that the overall status of the ambient air 

quality within the trapezium has significantly deteriorated over this period."  
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Finally, the Court awarded Injunction to stop operations of industries neat TTZ to eliminate 

pollution caused by fly-ash. 

 

3. The Water (Prevention and Control of Pollution) Act, 1974. This Act provides for 

maintenance, prevention and control of water pollution of water bodies. 

(a) M.C. Mehta vs Union of India & Ors on 12 January, 1988 

Equivalent citations: 1988 AIR 1115, 1988 SCR (2) 530, 

  “This Court  in M.C.  Mehta v.  Union of  India &  Ors., 

[1987] 4  S.C.C. 463  had  issued  certain  directions with regard to  the industries  in which  the 

business of tanning was being  carried on  near Kanpur on the banks of the river Ganga. On  

that occasion,  the Court  had directed  that the case in respect of  the municipal bodies and the 

industries which were responsible for the pollution of the water in the river Ganga  would be  

taken up next, and  accordingly, the Court took up for consideration this case against the Kanpur 

Nagar Mahapalika, since it was found that Kanpur was one of the biggest cities on the banks 

of the river Ganga.” 

 

(b) Bhopal Gas leak Case 

In Union Carbide Corporation vs Union of India Etc on 4 May, 1989 Equivalent citations: 1990 

AIR 273, 1989 SCC (2) 540 which is most popularly known as the Bhopal Gas Leak case, 

The facts of the case were The Bhopal Gas Leak Tragedy that occurred at midnight of 

2nd December, 1984, by the escape of deadly chemical fumes from the appellant's factory was 

a great industrial disaster and it took an immediate toil of 2600 human lives and left tens of 

thousands of innocent citizens of Bhopal physically affected in various ways. As per the figures 

furnished by the Union of India in its amended plaint a total number of 2,660 persons suffered 

agonising and excruciating deaths between 30,000 to 40,000 persons sustained serious injuries 

as a result of the said disaster. The Court awarded Rs 750 crores to the victims for compensating 

them for the loss causes by this unpredictable misfortune. 
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(c) In Shri Ram Foods and Fertilizer’s case, 

Shriram Food and Fertilizer is an alternative to the Delhi textile mill which is a privately owned 

company that produces hard technical oils and glycerine soaps. In the highly populated area of 

Kirti Nagar, where approx. 200,000 people reside, Shriram food and fertilizer was situated and 

manufactures caustic chlorine and oleum. Shriram food and fertilizer were spread over 76 acres 

of land and all the units of the factory were set up on one campus. According to the nature of 

the factory and the chemical process, it develops huge pollution which causes a public 

nuisance. An environmental activist M.C. Mehta filed a Public Interest Litigation (PIL) (No. 

12,739, 1985) and asked the Supreme Court to close or move the industry. The court solely 

declared that the company was absolutely liable for the damage caused. 

4. The Wild Life (Protection) Act, 1972 is an Act of the Parliament of India enacted for 

protection of plants and animal species. 

 

(a) In State of Bihar v. Murad Ali Baig, AIR 1989 SC 1, 

The Supreme Court was of the view that the ingredients of the offense provided under the 

Schedule 1 of Wildlife Protection Act, 1972 for hunting of elephant is quite contrary to the 

ingredients of the offense provided under the scope and ambit of the Indian Penal Code under 

section 429 which prohibits killing, poisoning, maiming of elephants, camels horse and other 

animals and inflicts punishment for this and hence the two offenses are not the same. 
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(b) Tilak Bahadur Rai v. State of Arunachal Pradesh, 1979 Cr. L.J. 1404, The accused shot the 

tiger and it died. 

The Court was of the view that the accused shot the tiger that charged at him in good faith and 

as a means to protect himself. The Court was of the view that if the accused hadn’t shot the 

tiger which was charging towards him, planning to attack him, then the accused would have 

been dead. Therefore, in order to protect himself, he shot the tiger and this can be amounted as 

a self-defence and was, therefore, justified in its act. 

 

(c). In  Ivory Traders and Manufacturers Association v. Union of India, AIR 1997 Del 267), 

In this case, the petitioners were challenging the ban which was imposed upon them by the 

authorities for them having possession of mammoth ivory and articles made from mammoth 

ivory. The Petitioners in this petition which they had filed also challenged certain amendments 

which were made in the Wildlife Protection Act, 1972 whereby the trade of imported ivory 

articles was banned. 

 

(d) In Ozair Hussain vs. Union of India, Civil Writ Petition No. 837 of 2001, 

The Petitioner’s main contention was that there should be a full disclosure made by the various 

companies manufacturing cosmetics and food products and that such products made by them 

should have an easily identifiable mark upon them which would convey the origin or the 

ingredients of their products, showing whether their products are vegetarian or non-vegetarian. 

The Petitioner was an animal welfare volunteer and a member of a number of animal welfare 

organizations. 

 Thus, the court ordered that “all items of food that contain whole or a part of any animal, 

except milk, shall be identified by a brown circle within a square outline showing that it is a 

non-vegetarian food item. Similarly, the products which do not contain any animal product, 

shall be identified by a green circle with a square outline, showing that it is a vegetarian food 

item.” 
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(e) Protection to cows and prohibiting slaughter as given in Prevention of Cow Slaughter Act, 

1955 and various state legislatures have also adopted this in their respective states. 

Terming cow slaughter as a cognizable offence, violators can attract three to seven years of 

imprisonment. While a penalty between Rs 50,000 and Rs 5 lakh can be levied for the first 

offence, second and subsequent offences can attract penalties ranging between Rs 1 lakh and 

Rs 10 lakh and imprisonment of minimum of 10 years and maximum of life term of 14 years. 

In Mohd. Hanif Quareshi & Others vs The State of Bihar(And connected ... on 23 April, 1958 

Equivalent citations: 1958 AIR 731, 1959 SCR 629, 

The petitioners, who were engaged in the butcher's trade and its subsidiary undertakings, 

challenged the constitutional validity of the three Acts on the grounds that they infringed their 

fundamental rights guaranteed under Arts.14, 19(1)(g) and 25 of the Constitution. The 

respondents contended that the impugned Acts were constitutional and valid as they were made 

in consonance with the directive principles of Art- 48 which were superior to the fundamental 

rights and that the impugned Acts did not offend Art. 14, 19(1)(g) or 25, It was held, 

(i) that a total ban on the slaughter of cows of all ages and calves of cows and of she-buffaloes, 

male and female, was quite reasonable and valid; 

(ii)that  a total ban on the slaughter of  she-buffaloes  or breeding  bull or  working bullocks  

(cattle as  well  as buffaloes),  as long as they were capable of being  used  as milch or draught 

cattle, was also reasonable and valid; and 

(iii)  that a total ban on the slaughter of she-buffaloes, Bulls and bullocks (cattle or buffalo) 

after they ceased to be capable of yielding milk or of breeding or working as draught animals, 

was not in the interests of the general public and was invalid. 



 

90 | P a g e  
 

 

International Treatise and Conventions relating to Environment 

Name and year of establishment along with certain details are as follows;  

Ramsar Convention was established in 1971 in the city Ramsar of Iran. It is also known as 

convention on wetland. 

Stockholm Convention was established in 2001 in Geneva, Switzerland. It is a convention 

relating to organic pollutants. 

CITES was established in 1973. It is a convention on International Trade in Endangered 

Species of Wild Fauna and Flora 

Convention on Biological Diversity,1992 on conservation of biological diversity. 

Bonn Convention was signed in 1979, it is a Convention on the Conservation of Migratory 

Species of Wild Animals. 

Vienna Convention came into effect from 1985 which is a convention on protection of ozone 

layer. 

Montreal Protocol 1987 on substances relating to ozone layer depletion. 

Kyoto Protocol was signed in 1997 for climate change. 

United Nations Framework Convention on Climate Change (UNFCCC)  on control on 

emissions of GHGs (Green House Gases) 1992. 



 

91 | P a g e  
 

Rio Summit 1992 is a United Nations Conference on Environment and Development. 

Our environment is the only reason why we are more concerned about because each of us is 

getting affected due to change in the temperature, pollution and diseases associated with them 

like typhoid and cholera. If build a better surrounding then necessarily we will attract good 

consequences or otherwise sufferings will ruin our lives altogether. We are ultimately going to 

get the results of our offerings to nature. If we keep on dumping trash in the rivers then what 

the polluted water will give back us is nothing more than diseases, infections dangerous to life. 

It is our duty to protect the environment for the well-being and safety of every life, flora and 

fauna on this planet. 
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ROLE OF NGT IN PROTECTION OF ENVIRONMENT WITH 

SPECIAL REFERENCE TO FUNDAMENTAL RIGHTS 

                                                       

ABSTRACT: 

The environment is the most important development factor for the species of animals, plants 

and others. It is the greatest gift from God to man and other living and non-living beings. Its 

abiotic components (uncountable) such as air, water, light, etc. and their living biotic 

(countable) components such as plants, animals and humans, etc. They are responsible for the 

survival and continuation of life on this earth, environment, making it the most important factor 

for all. In the post-industrial era, the rapid development of economic activity and advancement 

of technology led to a widespread abandonment of environmental concerns. The environment 

was side-lined and the after-effects of the same can be seen in the present times. In view of the 

massive change in climatic factors and the depletion of resources, the world now faces the 

challenge of protecting nature in order to preserve itself. National Green Tribunal is a step 

toward protecting our environmental concerns and promoting sustainable development. 

Keywords: Environment, National Green tribunal, Article 51A, Article 48A 
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INTRODUCTION:  

"Environment" is an English word for its equivalent French word "environner", which means 

"to surround or surround". It includes all the natural resources that constitute the natural habitat 

of human and animal life. The environment, for the purposes of Section 2 of the Environmental 

Protection Act of 1986, is defined as air, water, land, and the interrelationship between these 

resources and people, other living things, and property. In 1992, at the United Nations 

Conference in Rio, India pledged to provide administrative and judicial remedies to the victims 

of pollutants. This led to the establishment of a special court called the National Green 

Tribunal, or NGT.  

The National Green Tribunal was established under the National Green Tribunal Act of 2010 

passed by the central government on October 18, 2010. The declared objective of the central 

government was to create a specialized forum for the rapid and effective resolution of cases 

related to environmental protection, forest preservation and the claim of damage to persons or 

damage to property, which are determined by violations of environmental laws or during the 

concession of conditions, permits were being generated. This body was inspired by Article 21 

of the Constitution of India, which establishes freedom of life and liberty. The judiciary has 

broadened its broad interpretation to ensure that people have and access to a healthy  

environment.  

In Subhash Kumar v. State of Bihar , 1991, the Supreme Court ruled that Article 21 includes 

the right to purified water and air free from pollution to facilitate the enjoyment of life. With 

such advances, India is the first developing country in the world, after Australia and New 

Zealand, to establish this specialized environmental court. Recognizing that most 

environmental cases involve multidisciplinary issues that are best dealt with in a specialized 

forum, the Tribunal was established in accordance with the recommendations of the Supreme 

Court, the Law Commission, and India's international obligations to effectively develop and 

implement the laws. national environmental laws. The task of the arbitral tribunal is to provide 

effective and prompt corrective action in cases of environmental protection, the preservation 

of forests and other natural resources, and the enforcement of legal claims regarding the 

environment. The orders of the arbitral tribunal are binding and it is authorized to award the 

affected parties compensation in the form of damages. 

 

https://greentribunal.gov.in/sites/default/files/act_rules/National_Green_Tribunal_Act,_2010.pdf
https://indiankanoon.org/doc/1646284/
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ABOUT THE TRIBUNAL AND ITS ROLE:  

It is headquartered in Delhi, that is, in the North zone with additional offices in Pune, Bhopal, 

Chennai, and Kolkata situated in West zone, Central zone, South zone and East zone 

respectively. Each bank has a specific geographic jurisdiction that covers multiple states in a 

region. Circuit benches mechanism is also provided for. For example, the Chennai-based South 

Zone bench may decide to hold meetings in other locations such as Bangalore or Hyderabad.  

The arbitral tribunal is composed of the Chairperson, the Judicial members and the Expert 

members. They remain in office for five years and are ineligible to be re-elected. The central 

government in consultation with the Chief Justice of India (CJI) appoints the Chairperson. The 

central government establishes a selection committee to appoint members of the judiciary and 

experts. The tribunal must include a minimum of 10 and a maximum of 20 members of the 

judiciary and full-time experts. The chairperson is a retired Judge of the Supreme Court or High 

Court and sits in New Delhi bench which is the Principal Place of Sitting of Tribunal. Each 

NGT bench consists of at least one judicial member and one expert member. Expert members 

must have professional qualifications and at least 15 years of experience in environmental / 

forest protection and related topics.  

The Tribunal is not subjected to the procedure of the Code of Civil Procedure of 1908 as 

provided in Section 19 of the Act, but is based on the principles of natural justice. Furthermore, 

it is not subject to the rules of evidence enshrined in the Indian Evidence Act of 1872. 

Therefore, it will be relatively easier for conservation groups (as opposed to a court) to present 

facts and issues before the NGT, even pointing out technical flaws in a project or suggesting 

alternatives that could minimize environmental damage but were not considered.  

The court has jurisdiction over all civil matters related to the essential environmental issue, as 

provided in its Section 14. Since it is a public law corporation, it also has the right to appeal in 

addition to its original jurisdiction. However, it is to be duly noted that the tribunal does not 

have the authority to deal with matters related to the Wildlife (Protection) Act 1972, the Indian 

Forest Act 1927 and various state laws relating to forests, tree protection, etc. Therefore, 

specific and essential questions related to these laws cannot be raised with the tribunal. One 

must file a written petition (PIL) with the High Court or Supreme Court, or file an original 

complaint with a competent civil judge in the Taluk where the project you want to challenge is 

located. When adopting orders/resolutions/awards, the tribunal applies the principles of 
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sustainable development, the precautionary principle and the polluter pays principle, that is, 

the fundamental principles of Environmental Law. It is empowered to provide aid and 

compensation to the victims of environmental pollution and to provide compensation as 

provided in Section 15. It should be noted, however, that if the NGT considers an allegation to 

be false, it may impose costs, including loss of profits, based on a court order, that is, under 

Section 26, it has the power to establish a punishment procedure that includes non-compliance, 

imprisonment not exceeding three years and a fine that can be extended up to ten million 

rupees, or both a fine and a prison sentence. Anyone seeking assistance and compensation for 

environmental damage related to issues of the laws listed in Schedule I of the National Green 

Court Act, 2010 can go to Court, which consist of various acts such as, The Biological Diversity 

Act, 2002, The Public Liability Insurance Act, 1991, etc. For public convenience, for trial 

purposes, it is not mandatory to engage a lawyer. Aggrieved parties have been allowed to 

approach the tribunal directly by submitting an application in the prescribed format.  

The tribunal’s decisions are binding. Court orders are enforceable since the powers correspond 

to those of a civil court according to the 1908 Code of Civil Procedure. Moreover, the decision 

or order of the tribunal is executable as a decree of a civil court. The court has the power to 

review its own decisions. However, the decision can be appealed to the Supreme Court within 

ninety days. The importance of an independent court lies in its role in facilitating sustainable 

development. NGT is responsible for finalizing the judgements or objections within 6 months 

of submission. 

 

APPLICATION- REFERENCE TO FUNDAMENTAL RIGHTS 

There was no constitutional provision that granted environmental protection in a specific place. 

The constitutional provisions were silent and the legal provisions are insufficient to solve the 

environmental problem. The environmental problem is not limited to India, it is a global 

problem and demands a  global solution.  

The UN Conference on Environment & Development held at Rio de Janerio in June 1992, 

made the signatory countries liable and accountable to the environment and certain changes 

were made in the Indian Constitution. The 42nd Amendment led to the inclusion of Article 

48(A), Article 51(A)(g), that broadly deal with protection and strengthening of the environment 

and item number 17A, that is, Forest, 17B protection of wild birds and environmental 

https://www.aaptaxlaw.com/ngt-act-2010/schedule-i-ngt-act-2010-schedule-I-national-green-tribunal-act-2010.html
https://www.aaptaxlaw.com/ngt-act-2010/schedule-i-ngt-act-2010-schedule-I-national-green-tribunal-act-2010.html
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protection have been shifted from the State List to the Concurrent list (List II to III) of the 

seventh list, thereby empowering the Parliament to legislate on the environmental issue. 

Despite various constitutional provisions, protection of environment had no place in Part III of 

our constitution. Development and environment are opposite terms and development has a 

direct or indirect impact on environment and impairs its enjoyment. Despite the advances, 

development is fundamentally protected by Article 19 (1) (g). On the other hand, no such 

protection of the environment is foreseen, since there are no constitutional provisions that offer 

more effective protection for the environment.  

The Gujarat High Court in case of Abhilash Textile v Rajkot Municipal Corporation, AIR 1988 

clarified that the petitioner cannot be allowed to reimburse the proceeds at the expense of public 

health. The ruling shows that the right to life is a fundamental right and must be protected by 

Article 21 of the Constitution. This represents an idea that development and the environment 

should converge, and development should not be allowed at the expense of health.  

In India, the need for environment court was first pointed out by Justice P.N. Bhagwati, in the 

Oleam gas leak case. The Supreme Court of India noted that cases of pollution, ecological 

destruction and conflicts over natural resources required the evaluation and development of 

scientific data and, therefore, according to Court, the urgent participation of experts in the 

administration of Justice was felt. This view was adopted in the Indian Council for Enviro-

Legal Action v. Union of India reaffirmed. In 1999, A.P. Pollution Control Board V. Prof. M. 

V. Nayudu (1999) 2 SCC 718: AIR 1999 SC 812, the court strongly recommended the 

establishment of the Environmental Tribunal. All these circumstances and judgements 

ultimately led to the establishment of National Green Tribunal. 

The 42nd amendment also made the Constitution of India one of the few  constitutions in the 

world that contained special provisions in the Supreme Law that puts an obligation to "protect" 

"improve" the environment on the "State" under Article 48(A) and on the "citizens" under 

Article 51 A(g). In Shri Sachidanand Pandey V. State West Bengal, the Supreme Court noted 

that the Court was required to consider Articles 48 (A) and 51A (g) of the Constitution when 

presenting an environmental issue to the Court. The Directive Principles of State Policy and 

the Fundamental Duties Chapters expressly reaffirm the national obligation to protect and 

enhance the environment. As the supreme state law, the constitution is binding not only on 

citizens and non-citizens, but also on the state itself. Article 48A and Article 51A were 

incorporated as a part of Directive Principles of State Policy under the Part IV of the 

https://indiankanoon.org/doc/1053659/
https://indiankanoon.org/doc/1486949/
https://indiankanoon.org/doc/497388/
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constitution and as Fundamental Duties under Part IVA respectively. The fundamental 

obligation to the environment is to encourage people to participate in protecting the 

environment. It should also be noted that the protection of the environment has a constitutional 

priority.  

The environmental problem concerns every  citizen and negligence of the same is an invitation 

to disaster. In numerous judgements the Supreme Court has clarified that right to a safe and 

pollution free environment falls within the ambit of Article 21. The Permanent People’s 

Tribunal considers the anti-humanizing effects  of industrial and environmental hazards, not as 

an inevitable part of the existing industrial system, but the father as penetrating and organized 

the violation of the most fundamental rights of humanity. Furthermore, the right to equality 

guaranteed in Article 14 of the Constitution can also be violated by state decisions that have an 

impact on the environment. The discretionary power also tends to hamper with this Article, 

urbanization in which the construction permit is arbitrarily granted by the authorities "at their 

own discretion without weighing the public interest and without considering the environmental 

impact on society." A good example of such a situation can be found in Bangalore Medical 

Trust v. B.S. Muddappa, in this case, Supreme Court thwarted an attempt to convert a public 

parking lot into a nursing home. The Supreme Court decision in the Bangalore Medical Trust 

case has been followed in several cases. In D. D. Vyas c. The Ghaziabad Development 

Authority it was brought to the attention of the Allahabad High Court that the defendants had 

not taken any action to develop the area reserved for the park. In fact, respondents indicated 

the time in the plan to develop land in such open park spaces and dispose of these in order to 

generate huge profits. The court has time and again strike a balance between the industrial 

developments and the sustainability of the ecosystem.  

 

CONCULSION:  

In developing countries such as India, the exploitation of natural resources is essential for 

economic progress through industrial development. Although the international and national 

laws and guidelines have already provided different legal or executive guidelines, the concept 

of sustainable development still requires special attention and emphasis to raise awareness 

among industrialists and others involved in the exploitation of natural resources, for economic 

purposes, to raise awareness about progress. To achieve this objective, the  Honourable 

https://permanentpeoplestribunal.org/findings-and-judgements-bhopal/
https://permanentpeoplestribunal.org/findings-and-judgements-bhopal/
https://indiankanoon.org/doc/1460318/
https://indiankanoon.org/doc/1460318/
https://indiankanoon.org/doc/630857/
https://indiankanoon.org/doc/630857/
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Supreme Court not only declared the principle of sustainable development in a series of 

judgements, but also committed to fulfil it and raised the status of a fundamental right. With 

the 42nd constitutional amendment, the courts are now obliged to intervene in environmental 

problems and also to take measures to protect the environment. 
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SUSTAINABLE DEVELOPMENT & ENVIRONMENTAL ISSUES IN 

INDIA 

 

 

Achieving economic development is crucial for any country. But is it worth it if it comes at the 

cost of environmental degradation? We were made aware of the ill-effects of environmental 

degradation in our high schools. But what about the economic implications of such issues? Or 

the benefit that sustainable development can offer to any economy? 

This article will break down the meaning & function of ‘environment’, the various 

environmental issues & concerns India is facing at the moment; and assess the alternative that 

sustainable development offers.  

 

ENVIRONMENT: MEANING & FUNCTION 

The term ‘environment’ refers to the natural setting in which we live, which is bestowed to us 

by our ancestors. It encompasses the interaction between biotic (the living components, 

including plants, animals, birds, etc.) and abiotic components (land, air, water, etc.) that co-

exist to form this natural-setting. 
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The four major functions served by the environment are: supply of resources, sustenance of 

life, providing aesthetic value, and assimilation of waste generated by various production & 

consumption activities. 

 

ENVIRONMENTAL ISSUES IN INDIA 

In India, factors like rapid growth of population, urbanization, industrialization, and poverty, 

among others are responsible for harming the environment. Some of the severe environmental 

issues prevalent in India are 

• Degrading Air Quality Index 

• Rampant Environmental Degradation 

• Loss of Biodiversity 

• Urbanization in the Himalayas 

• Loss of Resilience in Ecosystems 

• Lack of Waste Management 

• Depletion of Resources (land, air, water) 

• Growing Water Scarcity 
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There are many more such issues that need to be addressed to maintain a sustainable 

environment so as to ensure consistent economic development. 

 

GOVERNMENTAL INITIATIVES TO TACKLE ENVIRONMENTAL 

DEGRADATION 

While the cooperation of every citizen of the country is essential for safeguarding the 

environment, governments have a huge role to play in helping find solutions to the problems. 

The government of India has taken various steps to safeguard the environment. Some of them 

are listed below: 

• Swachh Bharat Mission 

• Green Skill Development Programme 

• Namami Gange Programme 

• Compensatory Afforestation Fund Act (CAMPA) 

• National Mission for Green India 

• National River Conservation Programme 

• Conservation of Natural Resources & Eco-systems 

• Sustainable Development: Meaning & Features 

“Sustainable Development is the development that meets the needs of the present generation 

without compromising with the needs of future generations.” This definition was put forward 

by the Brundtland Commission in its report “Our Common Future” in 1987. It calls for a 

concerted effort to build an inclusive, sustainable, and resilient ecosystem for the people and 

the planet. 

 

THE MAIN FEATURES OF SUSTAINABLE DEVELOPMENT INCLUDE 

Increase in per capita income 

• Judicious use of natural resources 

• Preserving the resources for future generations 

• Sustainable Development Goals: The United Nations 
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As an affirmative action towards tackling the global environmental crisis that involves global 

warming, climate change, and ozone layer depletion, the United Nations adopted 17 

Sustainable Development Goals (SDG) and 169 targets as part of the United Nations 2030 

Agenda. The 17 Sustainable Development Goals are: 

• Goal 1 

End poverty in all its forms everywhere 

• Goal 2 

End hunger, achieve food security and improved nutrition, and promote sustainable agriculture 

• Goal 3 

Ensure healthy lives and promote well-being for all at all ages 

• Goal 4 

Ensure inclusive and equitable quality education, and promote lifelong learning opportunities 

for all 

• Goal 5 

Achieve gender equality and empower all women and girls 

• Goal 6 

Ensure availability and sustainable management of water and sanitation for all 

• Goal 7 

Ensure access to affordable, reliable, sustainable, and modern energy for all 

• Goal 8 

Promote sustained, inclusive, and sustainable economic growth, full and productive 

employment, and decent work for all 
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• Goal 9 

Build resilient infrastructure, promote inclusive and sustainable industrialization, and foster 

innovation 

• Goal 10 

Reduce inequality within, and among, countries 

• Goal 11 

Make cities and human settlements inclusive, safe, resilient, and sustainable 

• Goal 12 

Ensure sustainable consumption and production patterns 

• Goal 13 

Take urgent action to combat climate change and its impacts 

• Goal 14 

Conserve and sustainably use the oceans, seas, and marine resources for sustainable 

development 

• Goal 15 

Protect, restore, and promote sustainable use of terrestrial ecosystems, sustainably manage 

forests, combat desertification, halt and reverse land degradation, and halt biodiversity loss 

• Goal 16 

Promote peaceful and inclusive societies for sustainable development, provide access to justice 

for all, and build effective, accountable, and inclusive institutions at all levels 

• Goal 17 

Strengthen the means of implementation and revitalize the global partnership for sustainable 

development 
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MEASURES TAKEN BY INDIA TO IMPLEMENT SUSTAINABLE DEVELOPMENT 

NITI (National Institution for Transforming India) Aayog, the newly-formed commission that 

replaced the 65-year-old Planning Commission in India, is entrusted with the task of 

coordinating SDGs in India. 

States are also advised to undertake similar mapping, including visioning, planning, budgeting, 

and developing implementation & monitoring systems for the state-sponsored schemes that are 

being implemented to fulfil the SDGs. 

In addition to that, the Ministry of Statistics & Programme Implementation is engaged in the 

process of building key indicators to monitor the implementation of SDGs. 

Since 2015 (when the United Nations, along with other countries, adopted the SDGs) the Indian 

government has launched several flagship programs that are at the heart of SDGs. Some of 

these include Swachh Bharat Mission, Skill India, Make in India, Digital India, etc. 

 

CHALLENGES IN ATTAINING SDGS FOR INDIA 

The four major challenges for attaining SDGs in India are discussed below: 

Defining the Key Indicators: One of the major challenges for India is to devise suitable 

indicators to effectively assess the progress of SDGs. The key definitions for areas, such as 

poverty, hunger, safe drinking water, education need to be revised in order to effectively 

implement the SDGs. 

Financing Sustainable Development Goals: Despite India’s best efforts and making poverty 

alleviation a priority since the Fourth 5-year Plan, India has the highest number of people living 

below the poverty line. At today’s level of investment, there is a huge funding shortfall that 

hinders the progress of attaining SDGs. 

Monitoring & Ownership of Implementation Process: Although NITI Aayog is expected to 

play an important role in taking ownership of the implementation process, the members of the 

Aayog have expressed their concerns time and again about the limited manpower they have to 

handle such a Herculean task. 
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Measuring the Progress: The government of India has admitted the non-availability of data, 

especially from the sub-national areas. Incomplete coverage of administrative data is yet 

another factor that has hampered the measurement of progress for even the Millennial 

Development Goals (MDGs) that were the precursor to SDGs.  
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SECONDARY MEANING FOR TRADEMARK LAWS 

 

 

Is it necessary to spend minutes trying to figure out what these symbols mean but ,the honest 

answer is no. You can quickly recognize them just by looking at them. The first is Nike, the 

second is LG, and the fourth and fifth are weekend destinations that we loved visiting. To put 

it another way, we can recognize them by their logo, colourful visuals, or catchy taglines. 

 

We indeed buy products mostly because of the marks on them that identify their origin, and 

the owner of a mark takes advantage of this human inclination by attempting to sell their 

products with the attraction of that symbol. 

Every trademark has the tendency to associate the goods sold under it with a specific source. 

Over time, this tendency becomes stronger, and a certain trademark is registered or 

psychologically associated with the product and its source in the minds of the consumers as 

distinctive. It can also be referred to as the ‘strength’ of the mark. Some trademarks stand out 

from the start due to their unique characteristics, and they are granted legal protection as soon 

as they are used. As a result, there is a link between a trademark’s “strength” and its “secondary 

meaning.” 
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A secondary meaning trademark results when customers begin to associate a trademark with a 

certain product over time. As a result of this association, a descriptive mark that a company 

may not have been able to register previously can now be considered as a trademark.  Apple is 

a good illustration of this. While the term ‘apple’ has a primary meaning, it also has a secondary 

connotation that many people are familiar with. That secondary meaning is exclusive to a 

certain computer brand, not to computers in general. 

 

SECONDARY MEANING IN TRADEMARK LAW 

Secondary meaning is a concept that recognizes that words with a regular and distinctive 

meaning can become associated with a specific product. The general public then uses this 

secondary connotation to uniquely identify a product. (For example, “I’m lovin’ it” for 

McDonald’s, Philips for electronic goods, NESCAFÉ– for coffee.) 

 

The mark must have been identifiable as a brand for specific services and/or goods from just 

one source to be considered a trademark that has gained secondary meaning. Once you have 

enough use, you may be able to prove secondary meaning under applicable trademark law, and 

this mark may be qualified for registration in the future. 
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The trademark must be distinguishable and recognized in order to be protected. It must 

distinguish these goods or services from those offered by competitors. The general rule 

regarding distinctiveness is that– an identifying mark is distinctive and capable of being 

protected if it either 

•  inherently distinctive, or  

• has acquired distinctiveness through secondary meaning. If a symbol or word is not 

inherently distinctive, it can only be registered or protected as a trademark if proof is 

provided that it has become distinctive. 

Secondary meaning’ refers to the process of acquiring distinctiveness. When it comes to 

symbols that aren’t inherently distinctive, when, where, and how secondary meaning was 

developed in the symbol determines acquisition and priority of ownership. 

 

CASE LAWS 

In the case of Living Media India Limited v. Jitender V. Jain and Anr.,2002 VAD (Delhi) 161., 

the court had to decide whether the name and style of “AAJ TAK,” as well as its logo, are 

generic terms that are not the monopoly of any specific person, whether regarding the news 

programme or otherwise. The court stated that even if the words “AAJ TAK” are descriptive 

in nature and have a dictionary meaning when used together, they are still a coined word of the 

plaintiff that has acquired a secondary meaning through prior, continuous, and extensive use, 

and thus the combination of the two words “AAJ TAK” cannot be used by any other user. 

Both the words “AAJ” and “TAK” are individually descriptive that cannot be monopolised  by 

any single user. However, by virtue of prior, continuous, and extensive use, the combination 

of words has gained distinctiveness and is thus protected. 

Further in J.L. Mehta v. Registrar of Trademarks, the issue revolved around the trademark 

“SULEKHA”, Hindi word that means “a person with good handwriting” in the dictionary and 

is, therefore, a descriptive word. The Court determined that “SULEKHA” was a valid 

trademark because it was used in connection with fountain pens, nibs, and other similar items. 
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When common words of a language/descriptive words are used in reference to a different class 

of goods, they can be trademarked. 

In Metropolitan Trading Company v. Shri Mohanlal Agarwal, the trademark, was found to 

have acquired distinctiveness since it had been in use for a long time, whereas the other 

trademark, which was also called “ZODIAC,” was not eligible for registration because it had 

only been in use for a short time. In this case, the IPAB decided that the Appellant’s trademark 

“ZODIAC” had gained distinctiveness after more than three decades of use and thus qualifies 

for registration. This case law illustrates how the courts view the time range for “acquiring 

distinctiveness.” 

In Ishi Khosla v. Anil Aggarwal, the Delhi High Court stated that “It is not required for a 

product to stay in the market for several years to acquire secondary meaning,”. It is possible 

for a fresh idea to become a hit overnight if it is intriguing and appealing to customers. This 

case explains the concept of “acquired distinctiveness.” It is not necessary for the goods 

connected with a trademark to have been in the market for a particular number of years for the 

trademark to have gained distinctiveness. A trademark can gain distinctiveness quickly, even 

overnight, therefore it varies from case to case. There is no set period in which a trademark 

must have acquired distinctiveness. 

 

INDIAN PERSPECTIVE OF SECONDARY MEANING  

The trademark law states that a trademark that has acquired a secondary meaning or 

significance will not be denied registration, even if it falls into the categories listed in Section 

9. It is a well-established rule that common language words, descriptive words, or common 

words and names cannot be trademarked by any trader unless and until such trade names have 

established such a strong reputation and goodwill in the market that the common language 

word has obtained a secondary significance. The secondary significance here would imply that 

other traders in that line of business recognize that such common words have evolved to 

indicate goods exclusive to that trade. 
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STATUTORY PROVISION  

Section 9 (1) (b) of the Trademarks Act, 1999: Absolute grounds for refusal of registration- 

The trademarks- 

(b)   which   consist   exclusively   of   marks   or indications   which   may   serve   in   trade   

to designate the kind, quality, quantity, intended purpose, values, geographical origin or the 

time of production of the goods or rendering of the service or other characteristics of the goods 

or service; 

…  shall not be registered: Provided that a trademark shall not be refused registration if before 

the date of application for registration it has acquired a distinctive character as a result of the 

use made of it or is a well-known trademark. 

Following is a well-known case law that discusses descriptive words that have gained 

secondary meaning or significance. And the rules evolved from this case law forms an 

important aspect of Indian trademark law. 

 

Reddaway and Co Ltd v Banham and Co Ltd, [1896] AC 199 

In this case, the plaintiff produced and sold camel hair belting. The defendant also started 

selling belting of camel’s hair under the name Camel Hair Belting. The trader sought a claim 

to the term “Camel Hair.” The term “CAMEL HAIR” was held to be descriptive but had 

acquired secondary meaning in the trade of commerce and had been associated with the 

plaintiff’s business and therefore it was liable for protection.  

It can be seen from the above example, common language words and/or descriptive words can 

be trademarked when they have acquired distinctiveness/secondary meaning. 

Monopoly aspect  

In the following case, the dispute evolved due to the monopoly factor, as Plaintiff claims that 

the defendant’s use of the deceptively similar word Magical Masala for promoting their noodles 

in the year 2013 amounts to passing-off. 
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ITC Vs Nestle India Limited (Madras High Court) (C.S. No. 231 of 2013) 

According to Plaintiff, Defendant established the “Magical Masala” as a sub-brand by slightly 

altering the phrase “Magic Masala” and adding the syllable “al” to the term “Magic.” 

In this case, Court stated that- 

Both the words “Magic” and its derivative “Magical” are widely used in the industry. As a 

result, neither the plaintiff nor the defendant can claim monopoly over the terms “Magic” or 

“Masala,” as both are widely used in Indian cuisine and the food sector.” 

The Court further discussed that Plaintiff did not utilise the term Magic as a flavour description 

because there is no such thing as a flavour called Magic. Plaintiff has actually named the 

flavour in the sachet as Magic. At the same time, Plaintiff has utilised the phrase “Magic 

Masala” to promote the Masala in the sachet in a laudatory manner. In many cases, courts have 

concluded that a laudatory term cannot be awarded a monopoly or protection. 

Therefore, it was decided that neither the plaintiff nor the defendant can claim the monopoly 

over the respective laudatory words “Magic” or “Magical” along with the common word 

“Masala” to the exclusion of one another. 
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CASE COMMENT ON 

NARMADA BACHAO ANDOLAN  

V.  

UNION OF INDIA  

AIR 2000 SC 3751 

 

ABSTRACT 

Every act which is done has some positive as well as negative impact. When a dam is built, a 

piece of land is to be occupied. In the case of Narmada dam, when it was being constructed, it 

was observed that it shall degrade the ecology in the submergence area. Monuments, 

environment, vegetation, wildlife, and traditions were all expected to be affected by the dam. 

The dam will prohibit the indigenous people from returning to the area where they had lived 

for so long. The approval was obtained after considering the good elements of the dam's 

construction. The prime minister's environmental clearance was called into doubt due to a lack 

of research and surveys, which can't be considered an adequate justification.  

The Supreme Court took note and was convinced that Gujarat's rehabilitation was adequate, 

and therefore the review committee can provide instructions to the states for effective award 

implementation. The writ suit was filed after years of environmental clearance; thus, it would 

be a waste not to use the millions of dollars invested on the building to good use. Because the 

dam's construction had already begun, it was preferable to find measures to minimise the 

outsees difficulties and the ecological imbalance than to halt the dam's development. The 

outsees were offered the option of rehabilitating on their own land, with the condition of the 

site being confirmed by the court. The case also addresses the precautionary principle, which 

is used when the acts or issues at hand are unclear. The principle is based on the idea that there 

is a social obligation to safeguard the public from harm.  

As a result, once the consequences of a choice are recognised, the notion of sustainable 

development may be invoked to determine to what degree development can occur or be 

sustained organically by mitigating measures. Also, unlike the building of a nuclear reactor, 
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the construction of a dam does not result in an ecological calamity, therefore it may proceed 

even if there is a change in the environment. The advantages of dams are well-known. 

 

INTRODUCTION 

The Narmada Bachao Andolan is a major case in the field of inter-state water conflicts, since 

it concerns the lives of those who have been displaced from their jobs. Because the Narmada 

is India's fifth largest river, the dam being built on it is extremely significant. India's largest 

west-flowing river, the Narmada, is located in the state of Gujarat. Gujarat, Madhya Pradesh, 

and Rajasthan are all part of the river. As a result, the Narmada may be used for a variety of 

purposes, including hydroelectricity generation, supplying fresh water to people as required by 

Article 21 of the Indian constitution, and providing water to dry areas of Rajasthan and Gujarat 

via canals. As a result, there was some controversy regarding the prime minister's 

environmental clearance, which was issued following a disagreement between the ministries 

of water resources and environment and forest. The prime minister's approval came after 

careful consideration and consideration of the environmental implications of the research. The 

dam's construction was contested through writ petitions, in which the appellant presented 

numerous claims for delaying the project. Finally, the court, relying on the theory of separation 

of powers and its assessment of the importance of policy choices, permitted the building of a 

dam up to 90 metres as long as the environment subgroup gave its approval, along with 

additional directives. The Supreme Court considers the significance of water in relation to 

Article 21 of the Indian Constitution. 

The effort to bridle the Narmada basin's canal for the water system and electricity generation 

began in 1946. During the preliminary survey, seven tasks were identified, including the 

Bharuch enterprise, and four initiatives in Madhya Pradesh were given the highest priority for 

investigation: Bharuch (Gujarat), Bargi, Tawa, and Punasa. Following the completion of the 

evaluation, the planned dam at Gora in Gujarat, with a full supply level (frl) of 161 feet (49.08 

metres), was chosen, and the foundation stone was set on April 5, 1961, by late Prime Minister 

Pandit Jawaharlal Nehru.  

The writ petition was filed in April 1994, alleging that the clearance given to the project in 

1987 was given without proper consideration, and thus the dam's construction should be halted, 

despite the fact that the dam's clearance was an administrative decision made with due care and 
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attention by the government. In the case of Kesavananda Bharati Sripadagalvaru and ors. V. 

State of Kerala and Anr, the Supreme Court made a statement regarding the separation of 

powers between the three organs of the state in terms of the fundamental structure theory. The 

precautionary principle, as discussed in Vellore citizens welfare forum V. Union of India, 

where the burden of evidence is shifted on the party seeking to alter the status quo. 

 

FACTS OF THE CASE 

The states of Rajasthan, Madhya Pradesh, and Gujarat were involved in a water dispute over 

the Narmada River. Control, usage, and distribution of the waters were at issue in the conflict. 

The government of India established a tribunal for that purpose by applying section 4 of the 

interstate disputes act 1956, and the issue was referred to it. The dam's height was decided by 

this tribunal. The dam was ordered to be built by the state of Gujarat. The grant was given for 

the establishment of an interstate administrative entity, namely the Narmada Control Authority, 

as well as a review committee to examine the NCA's actions. NCA also developed independent 

environment-related equipment. Ten construction sluices were closed on April 23, 1994, as a 

result of a decision made by the Ministry of Water Resources. The entire project should be 

reviewed by the petitioners of the writ petition seeking independent judicial authority. Article 

21 of the Indian constitution, as well as ILO Convention No. 107, were the petitioners' main 

arguments. They also argued that the treatment and restoration of the catchment region should 

be completed well before the reservoir is filled. 

 

ISSUES RAISED 

1. Whether the approval provided by the Union of India was given without adequate 

research, surveys, or assessment of the environmental effect. 

2. Whether the ministry of the environmental conditions were not followed. 

3. Whether, although being an independent organisation, the Narmada control authority is 

prejudiced in awarding the prize. 
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ARGUMENTS MADE BY THE APPELLANT AND RESPONDENT 

The arguments which the appellant raised as, firstly, the environmental clearance was provided 

without adequate consideration since the assessments were not completed in 1987, and so the 

project should not be permitted to proceed. Secondly, they claimed that the dam's height should 

be lowered, and that further submergence should be avoided since relief and rehabilitation 

efforts were being hampered. This is because it breached Article 21 of the Indian Constitution 

and ILO Convention No. 107, the Sardar Sarovar Project was not in the greatest national 

interest. Thirdly, Independent authorities should be formed to assess the environmental cost 

and potential mitigation measures. Lastly, the treatment of the catchment region was still 

incomplete, and it should have been completed before the reservoir was filled. 

In the case, Sierra Club Et. Vs. Robert Froehlke, the construction of the project was halted 

even though a substantial amount of work had been completed due to non-compliance with the 

national environmental policy of 1969, but since there was no such act in India and the 

clearance was an administrative function, and necessary steps were also taken to improve the 

ecology and environment.  

The respondent had raised the following arguments. Firstly, the court should not examine the 

judgement again since it is an administrative duty. The court's mission is to protect basic rights 

by serving as a watchdog. Secondly, the power generation will become seasonal when the 

height is reduced, resulting in a loss of power generation. Thirdly, there is no need for another 

independent authority because the NCA could make judgments and awarding prizes. Lastly, 

the Indian government was profoundly concerned about environmental issues as per the records 

disclosed. 

In the case law, Tennessee Valley Authority vs. Hiram g. Hill, it was delayed owing to the 

presence of endangered species in the river where the dam was being built. The issue would 

not be relevant in India because there is no endangered species statute. 

 

JUDGEMENT 

According to the court, two items as vital as the project should be accomplished as soon as 

possible. The terms and instructions upon which the clearance was granted should be followed. 
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The dam shall be built in accordance with the tribunal's decision. According to the relief and 

realisation subgroup's approval, only construction up to 90 metres was authorised. The 

clearance of the environment subgroup must be taken at every step beyond 90 metres. The 

Narmada control authority would provide authorization to build structures higher than 90 

metres. The states must comply with and execute the awards, as well as provide early 

rehabilitation. The environment subgroup will keep a close eye on environmental 

improvements. Within roughly four weeks, the NCA will draught an action plan to help 

progress the relief and rehabilitation efforts. In the event that there is any uncertainty about a 

matter before the NCA, the review committee will convene whenever it is necessary to do so. 

The grievance redressal authorities will be free to issue suitable bearings to specific states for 

proper use of the R&R programmes if the necessity arises, and the GRAS will be free to 

approach the review panel for legitimate requests if the bearings are not implemented. Meet at 

least once every quarter to oversee the progress of the dam's construction and the 

implementation of the R&R initiatives. 

 

ANALYSIS 

Public interest litigation is a novel approach to safeguarding human rights, particularly the 

fundamental rights of individuals who are unable to defend themselves. The scope of public 

interest litigation has expanded, and it now encompasses public integrity, awarding largesse in 

the form of licences, and environmental protection. Nowadays, public interest litigation is 

utilised to generate notoriety, and as a result, public interest litigation floods the appeals system. 

Nowadays, it's referred to as "publicity interest litigation." In the event of writ petitions, courts 

must ensure that they do not exceed their jurisdiction and that justice is administered solely 

according to the law. The court can only dispense justice if a particular authority fails to 

perform its duties in accordance with the law, or if any authority acts in violation of any law. 

When the law is silent, persons' fundamental rights are violated. Directions might be offered in 

suitable situations. Because the Indian constitution provides for appropriate division of powers, 

the courts must exercise extreme caution in not exceeding their authority. The bottom line is 

that judges cannot rule the government. The constitution mandates that the higher courts serve 

as a watchdog on basic rights. The court has the authority to overturn any law that is not in 

accordance with the law. According to the above remark, the court is not above the law. 
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Policy Decisions 

NCA was formed in the same fashion, with different subgroups. There were also other 

grievance redressal bodies formed. Following that, a review committee was formed to oversee 

the NCA's implementation. There's no reason to believe they wouldn't follow the rules. Courts 

play no role in these issues. The court should not serve as an authorising body when the 

government undertakes certain public undertakings. Because the government in a democracy 

is elected by the people, it must consider the needs of all segments of society when making 

decisions, and it does so with caution and care. The courts should avoid from examining 

government decisions that have been made with proper care and attention and that are not in 

violation of any laws. 

 

Improving Social Intermingling 

The tribes that reside in the impacted areas will very certainly be compelled to leave their 

homeland. The indigenous people have the right to enjoy contemporary amenities like as 

running water, electricity, and easy access to medical care. Because the area has an uneven 

surface and is barren, it is subject to the whims of the monsoon. In a given year, just one crop 

is grown. Tribals who have relocated to Gujarat are happy with the amount and quality of land 

that has been allocated to them. It is also the government's responsibility to ensure that the 

tribes are integrated into society and are no longer isolated from the civilised world. 

 

Right to clean water under Right to life 

In India, the constitutional right to clean drinking water may be derived from the rights to food, 

sanitation, and health, all of which are guaranteed under the broad umbrella of Article 21 of 

the constitution's Right to Life. Despite the fact that Article 21 of the Constitution declares the 

order standards of state approach (DPSP) to be nonjusticiable, Article 39 (b) of the DPSP 

recognises the norm of equal access to the society's material assets. 

The Supreme Court said in AP Pollution Control Board, that all people have a fundamental 

right to access clean drinking water, but did not explore whether this includes the State's 

positive promise to provide clean drinking water to all citizens. In this sense, we can see that, 
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while not being stated as a separate right, the privilege of clean drinking water falls within the 

right to a perfect environment, and hence under the right to life. 

 

CONCLUSION 

The Supreme Court ordered the construction of a 90-meter-high dam. The clearance has been 

provided up to that level by the Subgroup formed for the specific purpose. Any future building 

will be subject to the permission of the environment group for any further environmental 

clearance. The NCA will provide further approval for dam building. The reports of the 

grievance redressal agencies will be accorded considerable weight. For additional suitable 

orders, the grievance redressal authority must approach the review authority. One of the main 

reasons for granting the permission might be because, despite 70 years of independence, water 

is still not available in sufficient quantities to all of the country's inhabitants. This is a blatant 

violation of article 21 of the United Nations Charter and the UN General Assembly's resolution 

on human rights. The rivers of India have the capacity to improve the dismal situation that 

exists in India's desert regions when adequate rainfall is unavailable. When it comes to policy 

decisions, the government has the authority to make them, and the court should not revisit them 

unless they are in violation of the law. PIL should be utilised only within specific parameters 

and should not be used for public interest litigation. There has been a desire to bring India's 

variety closer together so that people who are socially outcasts might be integrated in the social 

environment. The government should also offer essential contemporary amenities such as 

drinkable water, enough power, irrigation, and restoration. In the absence of any unfavourable 

conditions, research or surveys demonstrating that the dam is hurting the ecology, the court 

issued the order. 
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THE REPRESENTATION OF PEOPLES ACT 1951 

 

 

ABSTRACT –  

This research has been undertaken name of analysing the Indian representation of people as 

this specific reference  to election in upper and lower house of the state registration of political 

parties’ methodology of filling the vacancies timing of election and introducing the judicial 

powers of the election commission of India. Indian representation of peoples act with its 

amendment and test of time has been able to carve out reputation of being one of the better 

ways of ensuring the democratic rights of the citizens of the country. It may serves as inputs 

for further research work improving efficiency and ensuring transparency in elections. 

Keywords - parliament ,state assemblies, multiple elections, registration of political parties 

,casual vacancies, election petitions, tenure of members and timing of poles. 

 

INTRODUCTION 

The Representation of the People Act, 1951 is an act of Parliament of India to provide for the 

conduct of election of the Houses of Parliament and to the House or Houses of the Legislature 

of each State, the qualifications and disqualifications for membership of those Houses, the 
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corrupt practices and other offences at or in connection with such elections and the decision of 

doubts and disputes arising out of or in connection with such elections. It was introduced in 

Parliament by law minister Dr. B.R. Ambedkar. The Act was enacted by the provisional 

parliament under Article 327 of Indian Constitution, before the first general election. 

 

BACKGROUND- 

An elected constituent assembly was set up on 9 December 1946 to frame the constitution. 

Most of the articles of the constitution came into force on 26 January 1950, commonly known 

as the Republic Day. Part XXI of the constitution contained the translational provisions. 

Articles 379 and 394 of Part XXI which contained provisions for provisional parliament and 

other articles which contained provisions like citizenship, came into force on 26 November 

1949, the date on which the constitution was adopted. The provisional parliament enacted the 

Act vide Act No.43 of 1951 for the first general election conducted on 25 October 1951. The 

basic qualification to represent the people is Indian citizenship and not disqualified to vote 

under section 16 of the Representation of People Act, 1950 read with Part II and VII of this 

act. 

The act has been amended several times, but some of the notable amendments include. 

 

AMENDMENTS:- 

The Representation of the People (Amendment) Act, 1966 (47 of 1966), which abolished the 

election tribunals and transferred the election petitions to the high courts whose orders can be 

appealed to Supreme Court. However, election disputes regarding the election of President and 

Vice-President are directly heard by the Supreme Court. 

The Representation of the People (Amendment and Validation) Act, 2013 (29 of 2013 

The Representation of the People (Amendment) Bill, 2016 was introduced by Varun Gandhi 

in Lok Sabha. 
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SUPREME COURT RULINGS ON RPA: 

The Constitution of India – which empowers the Parliament of India to make laws regarding 

disqualification of MP and MLA- also mentions that on disqualification of an MP or an MLA, 

the seat becomes vacant immediately. Interpreting the words of constitution the bench found 

the clause 8 of the RPA act -which gives a time period of 3 months to file an appeal and allows 

continuation in office till its disposal- as unconstitutional. The Cabinet of Ministers, in order 

to nullify the judgement, passed an ordinance for the amendment of the act, however the said 

Ordinance wasn’t signed by the President and it was taken back. A recent verdict on 19 

November 2013 ensured the stay on the election campaigning of the convicted legislators for 

the current session. 

 

OFFICE OF PROFIT 

Being public servants, elected representatives, MLAs or MPs, cannot hold an office of profit 

under section 9 (A) of the Representation of People’s Act and Articles 102 and 191€ of the 

Constitution. 

In the year 2006, Sonia Gandhi resigned her membership of Lok Sabha for enjoying office of 

profit while being an MP. In 2006, Sonia Gandhi’s ruling party in Parliament also amended the 

Parliament (Prevention of disqualification) Act, 1959 with retrospective effect from 4 April 

1959 to prevent her punishable under the representation of the people Act, 1951 and Prevention 

of Insults to National Honour Act, 1971. 

 

PROVISIONS: 

The Act allows cash donations of any amount but it states in section 29C that any contributions 

above ₹20,000 (US$280) to political parties are to be reported. 
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CASES: 

• Former Prime Minister Manmohan Singh had announced that the government had 

issued notifications for registration of overseas Indian electors under the Representation 

of People Act, 1950 to enable Indians resident abroad to participate in elections. 

• Former state cabinet minister, Jagir Kaur, was booked under Section 123 of the act for 

bribing voters after the police seized 183 cases of liquor from the vehicles. 

• The Allahabad high court invalidated found Indira Gandhi, who was the then Prime 

Minister, guilty on the charge of misuse of government machinery for her election 

campaign. The court declared her election null and void and unseated her from her seat 

in the Lok Sabha representing Rae Bareilly constituency. The court also banned her 

from contesting any election for an additional six years. This resulted in declaration of 

emergency and amendments were made in the constitution to validate the election. 

• Umlesh Yadav is the first politician to be disqualified by the Election Commission of 

India for a period of three years for suppression of her election expenses incurred when 

she was elected as an MLA to the Bisauli constituency in the 2007 Uttar Pradesh state 

assembly elections. 

• Two Uttar Pradesh Legislative Assembly members, Bajrang Bahadur Singh and Uma 

Shankar Singh, were disqualified in January 2015 due to holding government contracts. 

• As part of the disproportionate assets case against Jayalalithaa, she became in 2014 the 

first Chief Minister to be disqualified from office. 

• Madhya Pradesh Cabinet Minister Mr Narottam Mishra disqualified for three years by 

Election commission of India for providing wrong information to EC on expenses 

incurred during the polls under section 10A of the Representation of the People Act, 

1951, to be read with Sections 77 and 78 of the Act. 
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COMPULSORY RETIREMENT 

 

ABSTRACT— 

An arbitrary age requiring retirement may begin dependency on society earlier than if no age 

was set. Mandatory retirement state shoots shows increased employment and promotion 

opportunities for younger workers. The supreme court has only occasionally concerned itself 

with the classification by age and board of retirement versus murgia  appears to be first case 

which deals with constitutionality of maximum age for purpose of retirement. This article 

explore the constitutional issue implicated by mandatory retirement schemes examines some 

lower court decision and analyse the recent case opinions. 

Keywords—retirement laws, mandatory retirement statutes ,board of retirement versus murgia. 

 

Mandatory retirement is per have a necessary evil as older employees are forced out of the 

workforce it create space for new younger employees mandatory retirement is form of age 

discrimination it forces a person to retire because they are a certain age it does not take into 

account if that person wants to retire it also does not take into account the financial standing of 

the individual or if they are physically or mentally still capable of looking the job. 
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All the mandatory retirement is not largely popular it still has an effect on many older workers 

and how they plan for retirement mandatory retirement in was less than 1% of work force and 

show opens up only a small fraction of the total jobs because mandatory retirement effect such 

a small population 9 is forced retirement needed to create vacancies most older workers retire 

voluntarily and still do so even though mandatory retirement has been largely outlawed. 

Not only is mandatory retirement illegal in many states when pulled it was found that 90% of 

adults and two third of business executives were in opposition to set mandatory retirement age 

it seems odd that so many people are opposed to mandatory retirement and yet it is still in force 

in many workplaces. 

Per have the answer lies in the coast of senior employees with pay rises and law on paid 

vacation it seems that the longer an employee works for the same company the more expensive 

they are it is also known that older people have degenerating health and are more likely to be 

injured in an accident the cost of life insurance increases with age and they are likely to use 

more benefits to cover the cost of medical care elderly and the seeming decline in used to fill 

their voids will itself abolish mandatory retirement. 

From 1970 to the AIR 2009 the world's over 60% population is projected to increase by more 

than 90%. This is an astonishing number seaming how the total population was predicted to 

grow by less than 75%. The most prominent feature of the looming shift in the composition of 

the working age population is of course its increasing age. It is hard to say what will happen 

when suddenly there will be an abundance of older people who are preparing to retire.  

The increase in life expectancy is partially to blame for the increase in elderly citizen as there 

are now better medicines and medical procedures to cure ailments which could have easily 

killed us person ten or twenty years ago. As there are more elderly and a large proportion of 

elderly in the population now than ever before in the history of the world and individuals live 

longer and have a longer span of healthy vigorous life than ever before. 

We have to prepare not only to have more East people in the workforce but also to have 

adequate pensions and supplements to add these people when they do retires. Elderly people 

are often stereotyped as forgetful weak or unable to take care of themselves keeping this in 

mind how can you logically hire an elderly person to do a job that a young more and physically 

fit employee would undoubtedly perform with less risk and efforts. Discrimination against 

older workers is one of the forbidden ground of discrimination in the labour market across 
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Canada is discrimination effect and older adults career advancement opportunities and 

privileges in the labour market for the more older adults tends to be marginalized 

institutionalized and stripped of responsibilities powers and their dignity population is ageing 

rapidly and that changes in the population age structure having led to considerable discussion 

of ageism and social policies like mandatory retirement and old age security. 

Employees continue to have negative attitudes and stigma towards older workers social policy 

like mandatory retirement is leading form of the labour market that requires employees to 

withdraw their service at an arbitrary age and age discrimination refers to social behaviour in 

which age categories are used for the bases of variety of employment decisions like hiring 

promoting and firing employees. This examines the health issues and poverty in the older 

population and the evaluation of social policy is like mandatory retirement and old age security. 

Mandatory retirement has long history in the labour market system retirement is a social 

institution which emerged in the industrialized revolution during the beginning of 20 th century 

the social policy was developed along with the introduction of private and public pension plans. 

Recently mandatory retirement was allowed in all  the Canadian this jurisdiction and was most 

prominent for males and person with higher education better health full-time work lived in 

urban locations and higher income. Maximum age limit are used by employers to government 

a tree retirement policy. 

 

BENEFITS OF COMPULSORY RETIREMENT: 

• A government servant compulsory retired from service as a penalty may be granted by 

the authority competent to impose penalty pension or graduate or both at the rates not 

less than 2 3rd and not more than 1 full compensation pension or graduati or both 

admissible to him on the date of this compulsory retirement. 

 

• It includes some of the retirement benefits like profit sharing plans, pension plans ,fixed 

company contribution employee stock ownership plan stock bonus plan. 
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SHOULD RETIREMENT BE COMPULSORY AT THE AGE OF 65 YEARS: 

 

• Many countries have their different ways of evaluating their employees basing on the 

countries regulation and policies some have said the age of 60 years while others said 

the age of 65 years at the retirement age for public servants. A good example is an Asian 

and European countries with the retirement age of 60 and 65 years respectively since 

the consideration of the health status of an individual strengths to be the basis of for my 

argument then the best time and it’s time to be 65 years and should be compulsory for 

the public servant this is because the individual has begun to age has complications 

such as stress has begun to rise the individual is faced by a married to health 

complications which such pains and eggs that reduces the quality of service delivery  

 

• Also this age is suitable so as to allow the newly freshmen and woman from college 

and those aspiring for employment opportunities to get a chance if this is collected at 

this stage than the economy of the country will be easily sab stain due to equality in 

income distribution across the besides the age gives the employer chance to have time 

for interaction with the family this result from spending much of his or her time on job 

and nation building however an individual retiring at this age is experienced and can 

still work better if given a chance making this is compulsory for retirement and rented 

menu organisation with less experienced workers. 
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CONCLUSION:- 

The advantages of making this age of compulsory retirement age outweighs the disadvantages 

there for 65 years of age should be made compulsory for retirement. 
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LEGISLATIVE MEASURES AND CONTROL OF AIR POLLUTION – 

ITS RETROSPECTIVE AND PROSPECTIVE EFFECT 

 

Improving air quality is key to tackling the triple planetary crisis of climate change, biodiversity 

loss, and pollution and waste. Yet, air quality continues to collapse despite the increase in laws 

and regulations seeking to address air pollution. This global assessment of air quality 

legislation in 194 States and the European Union seeks to provide insights into this pressing 

concern. The study reveals that 31 percent of countries are yet to adopt ambient air quality 

standards (AAQS), even as the legal mandate to adopt such standards exists, and that 43 percent 

of countries lack a legal definition for air pollution. In addition, monitoring mechanisms in 

national air quality management systems, which are critical for us to understand just how air 

quality affects national populations, are not a legal requirement in 37 per cent of countries. It 

also reveals that only one third of countries  have legal mechanisms for managing or addressing 

transboundary air pollution, even though air pollution knows no borders. Lack of enforcement 

capacity as a key reason for the poor implementation of air quality laws. 

 

INTRODUCTION  

The importance of clean and pure air is known to all is very essential for the life of an 

individual. Air is the most vital component of the biosphere without which no living organism 

can survive. It is this urge for survival which leads us to trace the various sources of air 

pollutants. 
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Air pollution is a major threat and a matter of greatest concern in the world today. The industrial 

growth, vehicular movements and fast urbanizing trends in the society have affected the 

nature's equilibrium. The ratio of the gases in the environment are not in appropriate proportion. 

The alarming situation may be referred to the increasing ratio of Carbon dioxide in the 

environment. Air is one of the most important constituents of  environment. It is calculated that 

a man breathes about. 22,000 times a day inhaling about 16  Kg of air by Weight. Therefore 

clean and pure air is very essential for his health and survival. Any changes in the normal 

composition of the air either quantitative or qualitative that may affect adversely the living 

system, particularly the human life inevitably because air pollution. Air pollution damage to 

property is a very important economic aspect of pollution. Air pollution damage to property 

covers a wide range corrosion of metals, soiling and eroding of building surfaces, fading of 

dyed materials, rubber cracking. 

Law has played an effective role in controlling and regulating the human conduct. The present 

work looks into the aspect of the legislative measures which have been taken to the control of 

air pollution. Since law is something which is evolved to solve problems. The study analyses 

the development of law for prevention of air pollution. There is an attempt to trace laws relating 

to the control of air pollution from the common law principles till this date. It also attempts to 

study how far these laws are effective in controlling air pollution. 

 

DEFINITION 

'Air Pollution' is defined  to mean any solid, liquid or gaseous substances (including noise 

present in the atmosphere in such concentration as may be or tend to be injurious to human 

beings or other living creatures or plants or property or environment. Section 2(b) defines 'air 

pollutant' as it means the presence in the atmosphere of any air pollutant. (Prevention and 

Control of Pollution) Act 1981. Air pollution is the contamination of air by discharge of 

harmful substances. Air pollution can cause health problems including eyes and nose; itchy 

irritated throat and breathing problems. Some chemicals found in polluted. air can cause cancer, 

birth defects, brain and nerve damage~ and long-term injury to the lungs and breathing 

passages in certain circumstances. Above certain concentrations and durations certain air 

pollutants are extremely. dangerous and can cause severe injury or death. It can also damage 

the property, trees, lakes and animals. 
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Air pollution has also lined the protective ozone layer above the earth. The bluish-green layer 

of ozone if disappeared, then all life on earth would disappear and the sun's ultraviolet rays 

would sterilize the surface of the globe, annihilating all terrestrial life. The major air pollutants 

are Carbon Monoxide (CO), Carbon Dioxide · (C02), Chlorofluorocarbons (CFC) Lead (Ph), 

Nitrogen Oxide (N02), Sulfur Dioxide (S02), Hazardous Air Pollutants, Particulate. Matter and 

Volatile Organic Compounds (VOC3). Carbon monoxide, carbon dioxide and nitrogen oxide 

are produced by the incomplete burning of carbon-based fuels, including gasoline, oil and 

wood. 

 

LEGISLATIVE MEASURES TAKEN BY INDIA 

The first serious attempt for the protection of environment at the global level was made through 

Stockholm Declaration in 1972. The Declaration carried the environmental issues from local 

to world  sphere. It is a Magna Carta on human environment. After the Conference, nations 

throughout the world started giving priorities to laws by way of their legislative agenda. India 

to  a stand to make laws relating to control and prevention of pollution. Provisions were 

incorporated in Constitution in the 44th Constitutional Amendment Act in view of Stockholm 

Conference. This brought into existence the newly added Articles, Article 48-A and Article 51-

A.  Articles 48A and 51A (g) of the Constitution of India, talk about the protection and 

improvement of the environment. Article 48A lays it down as a duty of the State 

whereas Article 51A (g) lays it down as a duty of the citizens. Various Acts related to a specific 

type of pollution have been passed such as the Air Act, 1981,Water Act, 1974, and 

the Wildlife Protection Act, 1972.. The Air Act a Central legislation was passed by the 

Parliament under Article 253 of the Constitution of India regarding the decision taken at the 

Stockholm Conference on Human Environment in June 1972. The Parliament through Articles 

51, 253 and Entry 13 of List I of Indian · Constitution has passed the law. Article 253 of the 

Constitution empowers Parliament to make laws implementing lndia's international obligation 

or agreements. 

Article 51 provides for states endeavour to-  

  (a) Promote international peace and security 

  (b) Maintain just and honourable relation between nations and; 

https://www.legitquest.com/act/air-prevention-and-control-of-pollution-act-1981/250D
https://www.legitquest.com/act/water-prevention-and-control-of-pollution-act-1974/2843
https://www.legitquest.com/act/water-prevention-and-control-of-pollution-act-1974/2843
https://www.legitquest.com/act/wild-life-protection-act-1972/28EA
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  (c) Foster respect for international law and treaty obligations in the dealings of organized     

peoples with one another and 

  (d) Encourage settlement of international dispute by arbitration. 

 Entry 13 of the Union List covers Participation in International Conference, association and 

other bodies and implementing of decisions made in treaties The Air Act was therefore enacted 

by the Parliament by using its powers under Article 253 read with entry 13 of the Union List.  

 

SPECIAL PROVISIONS 

India has made some special legislations relating to prevent air pollution. 

1] The Air (Prevention and Control of Pollution) Act 1981 and Rules. 

 2] The Environment (Protection) Act, 1986 and Rules. 

 3] The Motor Vehicles Act, 1988 and Rules. 

 

1] The Air (Prevention and Control of Pollution) Act 1981 and Rules. 

 

It is also comprehensive legislation with more than fifty sections. It makes provisions interalia 

for Central and State Boards power to declare pollution control areas, restrictions on certain 
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industrial units, authority of the Boards to limit emission of air pollutants, power of entry 

inspection, taking samples and analysis, penalties, offences by companies and Government. 

The act particularly aims at providing prevention and control of air pollution, for the 

establishment of central and state boards and giving to the Boards the power to implement and 

functions according to the provisions of the act. Both Central and State Board lay down the 

standards for the quality of air and they have power to advice government on matters relating 

to air pollution. Whoever contravenes any of the provisions of the Act or any order or direction 

issued is punishable with imprisonment for a term which may extend to three months or with 

a fine of Rs.10,000 or with both, and in case of continuing offence with an additional fine 

which may extend to Rs 5,000 for every day during which such contravention continues after 

conviction for the first time. 

 

2] The Environment (Protection) Act, 1986 and Rules 

The most important statute is the Environmental Protection Act, 1986, as it is the general 

legislation for the protection of the environment and improvement of environmental resources. 

It provides for a framework that aids the coordination between the state and central authorities 

established under previous environmental laws. 

3] Motor vehicle act,1988 and rules 

It is authorized the central government and state governments to further regulate and the Motor 

Vehicles Act of 1988 established vehicular emission standards and enforce them. 

 

OTHER PROVISIONS 

The various laws have direct and indirect relation with control of air pollution. They are 

explained as follows 

INDIAN PENAL CODE, 1860 

The Penal Code chapter 14 (sections 268 to 294A) deals with public nuisance, i.e., the offences 

relating to public health, safety, convenience, decency and morals. The offence constituted by 

section 278 Indian Penal Code is making atmosphere noxious to health. This section applies to 

http://www.tn.gov.in/sta/mvact1988.pdf
http://www.tn.gov.in/sta/mvact1988.pdf
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trade producing noxious and offensive smells such as making candle in a town by boiling 

stinking stuff a manufactory for making spirits of Sulphur, vitriol and aquaforfortis. Public 

smoking of tobacco in any form cigarettes, cigars, beedis or otherwise falls within the mischief 

of the penal provisions relating to 'public nuisance' and held illegal, unconstitutional and 

violative of Article 21 of the  Constitution. 

 

THE CRIMINAL PROCDURE CODE,1973 

Chapter X-B and C of the Criminal Procedure Code 1973, deals· with the procedural aspect of 

the problems of public nuisance.  Wherein the problem of air may be covered to some extent. 

Section 133 of the Criminal Procedure Code 1973 is also invoked for the control of air 

pollution. 

 

PETROLEUM AND NATURAL GAS RULES (PNGR), 2002 

 List specific guidelines to be followed for the importation and/or refinement of fuel in India, 

and the transport of fuel within the country. 

 

 PETROLEUM AND NATURAL GAS REGULATORY BOARD ACT, 2006 

 Created the Petroleum and Natural Gas Regulatory Board (PNGRB), under MoPNG, and is 

responsible for ensuring fuel quality standards, from import or production through retail sales. 

PNGRB is charged with ensuring that the PNGR are followed. The PNGRB is also authorized 

to resolve all disputes that may arise among producers, transporters, retailers, and consumers 

over fuel related issues and has legal authority to enforce fuel quality standards at retail outlets.  

 

CONCLUSION  

We are currently going through a rapid change where machinery advancements are going 

faster. . It has been evidenced by increasing pollution, the loss of biodiversity, loss of pure air 

, growing risks of environmental accidents and also the harmful chemicals in the ambient 

http://petroleum.nic.in/Rules2002.pdf
http://petroleum.nic.in/pngrb.pdf
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atmosphere has possessed a threat to the environment. Due to its growing risks, various 

legislations are being propounded by the government. To control air pollution proper planning 

and zoning of industrial areas and residential areas can play an important role. The provisions 

of act relating to air pollution must incorporate some person to look into proper coordination 

and also to provide more deterrent penalty for polluting air by vehicular exhaust. The Hot Mix 

Plant case gives the impression that the Court here has tried to balance the environmental 

problem with the necessity of running an International Airport in the Capital of India in doing 

so the Supreme Court has also directed that the Hot Mix Plant set up by a company shall be 

examined by Central Pollution Board that the main opposition was from M.C.Mehta It may be 

suggested here that there should be certain monitoring agencies to vigilate on the reports 

submitted by the Board. 

Environmental laws are many in spite of so many laws, the implementation process is moving 

at snail's pace. One of the surest ways of controlling and monitoring pollution would be to give 

powers to workers to stop Plant if emission levels cross the prescribed limits. The Clean Air 

Act of USA provides for this. The number of air quality monitoring stations compared to the 

gravity of pollution is less. Therefore, the number of air quality monitoring stations should be 

increased to a substantial extent. The air quality monitoring in India has selective approach 

towards certain areas, this approach is required to be changed and a comprehensive national 

survey should be made to evaluate air pollution in India. 
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LEGAL CONTROL OF WATER POLLUTION IN INDIA – A STUDY OF WATER 

POLLUTION LAWS IN THE LIGHT OF THE RIGHT TO HEALTH 

 

 

 

ABSTRACT 

With the global growth of public concern about water contamination issues over the last several 

decades, environmental legal norms have become increasingly internationalized. The 

environment is concluded as one of the most imperative pillars of life and development as it 

plays several roles in establishing equilibrium in various life constituents. In Holy Quran, water 

has been indicated as the most precious creature of Almighty God after humans. It seems to be 

necessary to take required actions to manage water resources optimally. Pollution free water is 

the only hope of the healthy life.  

 

INTRODUCTION 

Water is one of the most imperative elements on earth. If water becomes contaminated due to 

pollution, it can result in major health issues in humans such as cancer or other cardiovascular 

diseases. Water is an essential element and everyone should have access to it. However, 

according to the United Nations (UN), more than 2.2 billion people be facing insufficiency of 
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safe drinking water. Water is the embodiment of life. Henceforth, any disavowal of water 

would suggest a refusal of right to life. The option to water it isn't cherished in the Indian 

Constitution as an unequivocal Fundamental Right however the Indian Judiciary, both at the 

state just as at the middle, has in a few decisions deciphered Article 21 of the Constitution to 

incorporate a right to perfect and adequate water, a right to a good and well life, a right to live 

with poise and with harmony, and a right to a sympathetic and solid climate which would 

positively infer an option to water to every one of the individuals from the general public be it 

is a human or creature. 

Climate and life are interrelated. The presence of life on earth relies upon the agreeable 

connection among biological system and climate. Particularly homo-sapiens have 

exceptionally close connection with nature. People are at the focal point of worries for 

reasonable turn of events and that they are qualified for a solid and useful life in amicability 

with nature.  

In the long advancement of humankind on this planet, a phase has been arrived at when, through 

the fast speed increase of science and innovation, we have procured the ability to change our 

current circumstance in innumerable ways and on an exceptional scale. Humankind's ability to 

change its environmental elements, whenever utilized admirably and regarding the methods of 

nature, can bring to all networks the chance to upgrade the personal satisfaction. Wrongly or 

carelessly applied, or applied in unfair ways, a similar force can do limitless damage to people 

and their current circumstance. We see around us developing proof of human-caused hurt in 

numerous districts of the earth the perilous degrees of contamination in water, air, earth and 

living creatures; annihilation and consumption of indispensable living things and normal 

assets; major and unwanted aggravations in the world's environment and defensive layers; 

gross lacks, unsafe to physical, mental and social wellbeing, in the living and work spaces of 

people, particularly in urban areas and modern buildings.  

Perceive our reliance on the world's regular assets. Normal assets like air, water, and land are 

crucial to all living things: they are, considerably more than cash and monetary framework, the 

foundation of our endurance. To enormous quantities of mankind, particularly networks that 

have been named. Climate and life are interrelated. The presence of life on earth relies upon 

the amicable connection among biological system and climate. Particularly homo-sapiens have 

extremely close association with nature. Individuals are at the focal point of worries for 
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maintainable turn of events and that they are qualified for a sound and useful life in 

concordance with nature.  

In the long development of mankind on this planet, a phase has been arrived at when, through 

the quick speed increase of science and innovation, we have gained the ability to change our 

current circumstance in endless ways and on an uncommon scale. Humankind's ability to 

change its environmental factors, whenever utilized astutely and concerning the methods of 

nature, can bring to all networks the chance to upgrade the personal satisfaction. Wrongly or 

carelessly applied, or applied in unfair ways, a similar force can do limitless mischief to people 

and their current circumstance. We see around us developing proof of human-caused hurt in 

numerous districts of the earth the perilous degrees of contamination in water, air, earth and 

living creatures; annihilation and consumption of indispensable living things and normal 

assets; major and bothersome unsettling influences in the world's environment and defensive 

layers; gross inadequacies, unsafe to physical, mental and social wellbeing, in the living and 

work spaces of people, particularly in urban areas and modern buildings.  

Perceive our reliance on the world's normal assets. Normal assets like air, water, and land are 

major to all living things: they are, substantially more than cash and monetary framework, the 

foundation of our endurance. To enormous quantities of humankind, particularly networks that 

have been named. 

 

OBJECTIVES 

Article 21 and Right to Pollution free environment: The second major development has been 

the jurisprudence arising from certain remarkable judicial pronouncements in recent years, 

more specially relating to Article 21 of the Constitution dealing with 'the right to life'. If one is 

asked which is the most important of all the articles in the Indian Constitution, one can only 

say - Article 21, which says no persons shall be deprived of his life and liberty - which is the 

guiding light of India. All the other articles are subservient to this. Article 21 is the celebrity 

provision of the Indian Constitution and occupies a unique place as a fundamental right for the 

people of India. It protects the life and personal liberty. It envisages and aims that no person 

shall be deprived of his life or personal liberty except to a procedure established by law. Here, 

right to life includes right to health, right to food, right to pollution free environment, etc. In 
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simple words, Article 21 provides an inbuilt guarantee to a person for right to live with human 

dignity. 

Article 21 of the Indian Constitution states: 'No person shall be deprived of his life or personal 

liberty except according to procedures established by law.' Article 21 is the heart of all other 

fundamental rights. Article 21 has very expansive scope and has immense content with lesser 

words. Law is never still, it is ever evolving and ever changing accordingly to meet the 

challenges of time. Therefore, constitution provisions, especially fundamental rights and in 

particular Article 21 has been broadly construed by the judiciary. The court attempted to 

expand the reach and ambit of Article 21 rather than accentuate their meaning and content by 

judicial construction. Thus, the judiciary broadened the concept of life, extended the scope of 

personal liberty so as to include within itself all the varieties of rights which go to making the 

personal liberties of man. Basic principles were compiled to understand procedure established 

by law. The judiciary has resolved most of the environmental cases where they considered right 

to good environment as fundamental for life and upheld as fundamental right. Thus we can 

consider article 21 as mandate for life saving environment. This article focuses on some of the 

landmark cases that have a bearing on the person's right to life and right to pollution free 

environment. 

The constitution makers themselves construct the fundamental rights in its broad sense 

especially to right to life. The Supreme Court of India has given essence to the right so that 

every person can enjoy life to its fullest extent. The Indian Supreme Court came out of the 

shackles of mechanical and rule bound justice and provided impetus to the expanded horizons 

of the fundamental right to life and personal liberty guaranteed in Article 21. Two methods are 

used by Supreme Court to strengthen Article 21 and to interpret unenumerated rights under 

Article 21, it required laws affecting personal liberty to pass the tests of Article 14 and 19 of 

the constitution, thereby ensuring that the procedure depriving a person of his or her personal 

liberty be reasonable, fair and just. The court recognized several matriculated rights that were 

implied by Article 21. It is by this method the Supreme Court interpreted the right to life and 

personal liberty to include the right to wholesome environment and all other rights. Thus, 

Courts have undertaken to explicate the development of ideology of environment as being part 

of the right to life by various judicial pronouncements. 

The judicial craftsmanship attempted to expand the reach and ambit of Article 21 rather than 

accentuate their meaning and content by judicial construction. Thus, the judiciary broadened 
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the concept of life. Thus extended the scope of personal liberty so as to include within itself all 

the varieties of rights which go to make the personal liberties of man. Right to life extended its 

scope to include right to wholesome environment and right to sustainable development. Indian 

democracy wedded to rule of law aims not only to protect fundamental rights of its citizens but 

also to establish an egalitarian order. Law being an instrument of social engineering obliges 

the judiciary to carry out the process established by it. 

Environmental deterioration could eventually endanger life of present and future generations. 

Therefore, the right to life has been used in a diversified manner in India. It includes, inter alia, 

the right to survive as a species, quality of life, the right to live with dignity, right to good 

environment and the right to livelihood. In India, these rights have been implicitly recognized 

as constitutional rights. The right to healthy environment has been incorporated, directly or 

indirectly, into the judgments of the court. Thus, it is clear that article 21 has a multidimensional 

interpretation. Any arbitrary, whimsical and fanciful act on the part of any state, depriving the 

life or personal liberty would be against Article 21 of the Indian constitution. The Indian 

Constitution is one of a handful of the in the globe with the specific ecological insurance 

conditions. The Directive Principle of State Policy and the part on fundamental obligations 

expressly legislatures the homegrown devotion to protecting and working on the climate. In 

articulating these actions, the Indian legal executive has made a doctrinal web to defend basic 

freedoms and to advance the reason for ecological equity and help individuals to remember 

their essential commitment for the safeguarding of the climate by taking haven in central 

privileges and major obligations as referenced in the Constitution of the Republic of India. This 

current paper endeavours to assess the established guidelines on natural assurance and the 

Indian legal executive's outstanding job in deciphering these arrangements for ecological 

equity in India. This thought of arrangement of the Right to Healthy Environment was excluded 

when the Constitution was drafted and supported by the Constituent Assembly. For example, 

the themes in the state list on which the state can make guidelines are government wellbeing, 

cleanliness, horticulture, soil, water, and fisheries. The Union List incorporates things like 

thermal power, oil fields and assets, highway waterways and valleys, and fisheries for which 

just Parliament has the ability to make laws. The Preamble to the Constitution unmistakably 

shows that financial equity is the establishment of the Constitution.  

As we realize that financial equity is the establishment stone of the Preamble of the Republic 

of India. Section 3 of the Indian Constitution manages Fundamental Rights like right to equity, 
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right to opportunity, directly against abuse, right to opportunity of religion, social and 

instructive privileges and right to Constitutional cures.  

The Indian Constitution is among the couple of Constitution on the planet that makes reference 

to a portion of the arrangements of climate assurance. It is known to every one of the legitimate 

and juristic characters of India that the possibility of ecological insurance was not in the 

personalities of the initial architects of the constitution. There are no single arrangements of 

the equivalent in the constitution when initially drafted.  

 

EXPECTED OUTCOMES/CONCLUSION 

Such wide understandings of Article 21 by the Supreme Court have over the course of the years 

become the bedrock of ecological law, and have served the reason for security of India's current 

circumstance (and less significantly, of occupations dependent on the indigenous habitat). 

Adding to this is an enormous number of laws identifying with climate, authorized in the course 

of the most recent couple of many years However, various gatherings have likewise called 

attention to that the Constitution is inadequate in that it doesn't expressly accommodate the 

residents on the right track to a spotless and safe climate. In a new accommodation to the board 

of trustees set up to survey the Constitution, these gatherings have proposed various corrections 

to the Constitution, for guaranteeing climate security and nature protection. These include: 

Recognition and fuse of Environmental Rights as isolated and autonomous Fundamental Rights 

in the Constitution of India. These follow from the previously mentioned translation to the term 

'Right to Life', as given by the Supreme Court.  

This could be additionally indicated to incorporate right to clean drinking water, and to a clean 

and contamination free climate. Substitution, inside the Directive Principles of State Policy, of 

the term 'backwoods' by the term 'life supporting regular biological systems', The justification 

for this idea is that the Courts and different specialists, including the woodland divisions, have 

been deciphering the term timberland to mean land with trees. Thus, land without trees isn't 

considered as backwoods and there is an absence of interest in ensuring other significant 

environments like fields, deserts, bogs, mangrove, and so forth  

With the better comprehension of these different biological systems and their significance to 

mankind there is a need to save them. Joining, inside the Fundamental Duties, the obligation 
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of panchayats and regions to give due respect to biological viewpoints and to ensure the 

climate, including life supporting regular environments like backwoods, waterways and lakes, 

and untamed life, in the planning of plans for monetary turn of events and civil rights. This 

would likewise require joining, into the Eleventh Schedule identifying with the Panchayats, a 

thing for assurance of the climate and the advancement of biological viewpoints.  

Consequently, a sequential investigation of ecological mission of the courts has been attempted 

to explain the improvement of the philosophy of climate as being important for the right to life 

in the Indian setting is defended from the above conversation. Accordingly, it is apparent that 

article 21 is order for life saving climate. 
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LEGAL UPDATES OF SEPTEMBER, 2021 

 

Writ Petition Can Be Entertained Only in Exceptional Circumstances When Alternate 

Remedy Is Available: Supreme Court 

 

The Supreme Court observed that, when an alternate remedy is available, a writ petition under 

Article 226 of the Constitution can be entertained by a High Court only in following 

exceptional circumstances: 

• a breach of fundamental rights;  

• a violation of the principles of natural justice; 

• an excess of jurisdiction; or 

• a challenge to the vires of the statute or delegated legislation. 

In this case, the Telangana High Court in the exercise of its writ jurisdiction under Article 226 

of the Constitution set aside the action of the Assistant Commissioner of State Tax in collecting 

an amount of Rs 4,16,447 from a proprietary concern towards tax and penalty under the Central 

Goods and Services Tax Act 2017 (CGST) and State Goods and Services Tax Act (SGST).  

Before the Apex Court, the revenue, contended that the High Court was in error in entertaining 

the writ petition under Article 226 of the Constitution, having regard to the statutory alternative 

remedy which is available under Section 107 of the CGST Act. 
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Agreeing with the said submission, the bench noted that the petitioner before the High court 

had a statutory remedy under section 107, but instead of availing of the remedy, it instituted a 

petition under Article 226. 

In the present case, the court said that none of the above exceptions was established. 
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Supreme Court Rejects Plea Claiming 'Red Ant Chutney' Can Prevent Covid-19 

Infection 

 

 

The Supreme Court, on Thursday (9 September 2021), dismissed a plea that claimed 'red ant 

chutney' can prevent infection through COVID-19 virus. 

We are not inclined to entertain the Special Leave Petition", the bench of Justices DY 

Chandrachud, Vikram Nath and Hima Kohli said while dismissing SLP filed against the Orissa 

High court order. 

 

Er. Nayadhar Padhial, who is working as Assistant Engineer (Civil), Takatpur, R & B Section, 

Baripada, District Mayurbhanj and he belongs to the Bathudi Tribal Adibasi community, had 

approached the High Court claiming that 'Kaai (Kukuti) Chutney (paste)' which is prepared 

using red ants, mixed with green chilly (Dhanua Lanka) is a potent medicine that can boost the 

immunity system and thus, could prevent infection through the COVID-19 virus. 

Council of Scientific & Industrial Research, after considering his representation had stated that 

it currently does not have the required expertise in the domain of entomophagy and therefore 

would not be able to pursue any action in the matter. Central Council for Research in Ayurvedic 

Sciences stated that the use of red ant chutney or soup for the beneficial use by the COVID-19 

patient is "out of the purview of Ayurveda drugs as per regulatory provisions of Drugs and 

Cosmetics Act, 1940 and Rules, 1945.  
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The High Court bench of Chief Justice S. Muralidhar and Justice B. P. Routray, while 

dismissing the plea, said that the use of red ant chutney or soup by the tribal communities for 

medicinal and therapeutic purposes is based on their traditional knowledge systems which the 

Court is hardly equipped to comment upon. 
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Bombay HC Can Proceed to Decide Validity of Consumer Protection Rules : Supreme 

Court Clarifies 

 

 

The Supreme Court recently clarified that the Suo motu case taken by it to deal with the 

vacancies in Consumer Commissions is not an impediment to the Bombay High Court in 

deciding a challenge to the Consumer Protection Rules 2020 framed by the Central 

Government. 

A petition has been filed before the Bombay High Court (Nagpur Bench) by Advocate 

Dr.Mahindra Limaye challenging the provisions of the Consumer Protection Rules 2020 which 

prescribe a minimum professional experience of 20 years and 15 years for appointment to State 

Commissions and District Fora respectively. The petitioner contended that exclusion of 

advocates having minimum 10 years’ experience 

from the appointments to Consumer Fora was arbitrary, as the said experience is sufficient for 

appointment as a High Court judge. 

However, the High Court has deferred pronouncement of judgment in the said petition in view 

of the Suo motu case initiated by the Supreme Court to fill up the vacancies in Consumer 

Commissions. The High Court said that if the new rules prescribing the eligibility criteria for 

adjudicating members were quashed, the State would find it difficult to implement Supreme 

Court's directions to fill up vacant posts in Consumer Fora within eight weeks. 
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In A Democratic Setup, The Will of The Majority Has to Prevail: Supreme Court 

 

 

 

The Supreme Court has observed in a judgment that "in a democratic set up, the will of the 

majority has to prevail". A bench comprising Justices L Nageswara Rao and BR Gavai 

made this observation in the case Sau Sangeeta w/o Sunil Shinde v. The State of 

Maharashtra & Or related to the approval of the group leader of a party in Panchayat Samiti 

elections. 

The Court was considering an appeal filed against a judgment of the Bombay High Court 

(Aurangabad Bench) which upheld the decision of District Collector, Ahmednagar, to grant 

approval to the selection of respondent no.3,Dr. Vandana Dnyaneshwar Murkute as Gatneta 

(Group Leader) of the Indian National Congress, Shrirampur Panchayat Samiti Party 

('INCPS Party'). 

The appellant, Sau.Sangeeta, along with respondent Nos. 3, 4 and 5 were elected as 

members of the Panchayat Samiti,  Shrirampur in the elections, which were held in the year 

2017. All four of them had contested the election to the Panchayat Samiti on the 

authorisation of the Indian National Congress Party ('INC Party'). As such, the appellant 

and respondent Nos. 3, 4 and 5 formed a 'Panchayat Samiti Party' in the name of INCPS 

Party. 

The appellant claimed that as per the party resolution, it was decided to make her the 

Ganneta (Party Leader/Party Whip) of INCPS Party. This was informed to the District 

Collector as per the relevant Rules. 
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In 2019, a complaint was filed before the District Collector by Respondents 3, 4 and 5 

alleging that the appellant during her tenure of two and half years had neither taken the 

members of INCPS Party into confidence nor had convened any meeting of INCPS Party.  

In the meeting held on 4.1.2020 under the Chairmanship of Ahmednagar District INC Party 

President which was attended by respondent Nos. 3 to 5, a unanimous resolution was passed 

for removing the appellant from the post of Party Leader of INCPS Party and to appoint 

Respondent No.3 to the said position. This was approved by the District Collector.  
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Supreme Court Refuses to Entertain RGNUL Students' Plea Against HC's Refusal to List 

Petition Seeking Waiver of Fees for Urgent Hearing 

 

 

 

The Supreme Court on Thursday refused to entertain a special leave petition filed by 

undergraduate students studying in Rajiv Gandhi National University of Law ("RGNUL"/ 

"University") assailing Punjab and Haryana High Court's order of refusing to list for urgent 

hearing their writ petition seeking relief of waiver of fees for August- December 2020. 

The bench also asked Senior Counsel to make all his submissions before the High Court. 

Justice SK Kaul, the Presiding Judge while expressing his disinclination to entertain the 

petition had orally remarked that although he understood that Covid had caused financial 

difficulties but the institutions had to function. 

"We understand that there are financial difficulties but institutions have to function. It is a 

difficult period for everyone. Teachers have to be paid & the institutions have to also invest in 

technology. Can the institution say that the expenses should be recovered from students on a 

pro-rata basis? No right," Justice Kaul also remarked. 

Appearing for the Students, Senior Advocate Siddhartha Bhatnagar submitted that the matter 

was pending before the High Court and was now listed for October 4, 2021. 

The petitioners in the SLP had argued that although the writ was filed in July 2020 but even 

after lapse of 18 months, change in academic session, passing of two semesters and beginning 

of new academic session, the High Court had failed to pass any order. 
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Assailing the High Court's order of declining to grant early date, the students had also averred 

that the High Court turned a blind eye to the plight of almost 900 students who were being 

deprived of various in campus facilities; despite of that, they were also being imposed fees on 

behalf of facilities which they had not availed for 18 months. 

Referring to University's Finance Committee's decision to give a waiver to the LLM Batch, the 

students contended that irrespective of being on a similar footing, RGNUL failed to give any 

relief to the undergraduate batches.  

Students in their SLP had also raised concerns about university coercing students to pay full 

fee by demanding an undertaking which required payment of full fee in instalments within a 

month before sitting for exams.  
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Medical Professionals Cannot Be Held Negligent Merely Because the Treatment Is Not 

Successful or Patient Dies During Surgery: Supreme Court 

 

The Supreme Court stated that a medical expert cannot be held liable for negligence simply 

because a therapy fails or a patient dies during operation. According to the bench of Justices 

Hemant Gupta and AS Bopanna, there must be information on record or relevant medical proof 

must be presented to show carelessness. The court stated that where the claimed carelessness 

is so obvious and not based on perception, the concept of res ipsa loquitur (the sheer occurrence 

of certain types of accidents is sufficient to indicate negligence) might be used. In this instance, 

the claimant's wife died after undergoing surgery after being admitted to the hospital after being 

diagnosed with a kidney stone. They filed a complaint with the National Consumer Disputes 

Redress Commission, alleging medical malpractice. The NCDRC found the doctor and the 

hospital guilty of medical negligence and ordered a compensation payment of Rupees 

Seventeen Lakhs alone, with interest. The appeals court stated that, other from the accusations 

made by the claimants before the NCDRC, the complainant has shown no additional medical 

evidence to suggest that the doctors were negligent. The Court further stated that the District 

Magistrate's investigation cannot be used as medical evidence to establish negligence on the 

part of the doctors or the hospital in the execution of the second operation or the patient's state.  
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'Online Classes Not Very Effective' : 48 Kerala Students Approach Supreme Court 

Against Offline Plus One Exams- 

 

48 students from Kerala's rural and coastal areas have petitioned the Supreme Court, expressing 

their worries over the impending offline Class XIth (Final Year) Plus One test.  According to 

the petitioners, they do not have access to online education. The students seek intervention in 

the Special Leave Petition challenging the Kerala High Court's order dated August 27, 2021 

upholding the State's notification and confirming the scheduling of the final year Plus One 

Exam from September 6, 2021 to September 16, 2021, filed through child rights activist 

Anubha Shrivastava Sahai and student rights activist Anand Padmanabhan. The application 

claims that due to the Covid 19 pandemic, tutoring for classes XIth and XIIth was conducted 

online, and that due to poor electronic connectivity, network range issues, and the lack of 

electronic devices, the studies of the majority of students from rural and coastal areas have 

been hampered, and that there are other students in the school who suffer the same handicaps. 

Students have also claimed that they have been unable to attend online classes since they live 

in coastal and rural locations with poor internet access. The petitioners claim that scheduling 

final year examinations for plus one while courses for XII are in session will cause students 

immense hardship. They also claim that online lessons are ineffective and offer an unfair 

advantage to students who are in a better position and financially well off.  
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Supreme Court Refuses to Entertain Plea to Declare Hockey as India's National Game  

 

On Tuesday, the Supreme Court declined to hear a petition to designate hockey the national 

sport of India. Advocate Vishal Tiwari filed the PIL, claiming that, contrary to popular belief, 

hockey has not been formally named India's national sport. "If we can have a national animal, 

why can't we have a national game?" the petitioner said in front of a three-judge panel led by 

Justices UU Lalit, S Ravindra Bhat, and Bela Trivedi. The bench, on the other hand, showed a 

reluctance to hear the petition. "Please accept my apologies. There will be nothing we can do. 

You have the option to withdraw your case, or we will dismiss it ", the petitioner was warned 

by Justice Lalit. The petition was withdrawn by the petitioner. The petitioner further requested 

that the Centre and different sports organisations issue directives for the development and 

advancement of sports other than cricket. The petition asked the Supreme Court to direct the 

government to promote the Olympic Athletics Games and Sports by providing superior 

training, facilities, and money to our athletes. Justice UU Lalit, the bench's sitting judge, 

verbally expressed his disinclination to hear the plea, saying, "People should have a will to 

succeed. People like Mary Kom have triumphed in the face of adversity. Nothing can be done 

by the court." Despite dominating the sport for decades, India could only win an Olympic medal 

in the sport after 41 years, according to the petitioner. This, he claims, is due to the UOI's and 

other sports organisations' "lack of initiative" in ensuring that the game's level is on line with 

that of other nations. "Hockey's history in India is a source of national pride for the whole 

country. India has always been one of the most dominant players in this sport. However, it is a 

larger tragedy that India has not earned an Olympic medal in the sport of hockey for 41 years. 

India, on the other hand, was successful in securing the bronze medal in hockey after forty-one 

years at the Tokyo 2020 Olympics "According to his petition, While India is a cricket 

superpower and has a history of generating some of the world's most brilliant brains and 

business leaders, it has failed in other areas. "With no efforts and backing from the UOI (Union 

of India), the game of hockey, which has been a real pride of India, has lost its appeal," he 

continued.  
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Rule Or Law Cannot Be Construed as Retrospective Unless It Expresses a Clear or 

Manifest Intention to The Contrary: Supreme Court- 

 

A rule or legislation cannot be regarded as retrospective unless it displays a clear or obvious 

desire to do so, according to the Supreme Court. Delegated legislation in the shape of rules or 

regulations cannot act retrospectively in the absence of clear legislative permission, according 

to the bench of Justices L. Nageswara Rao and S. Ravindra Bhat. In the particular case, the 

High Court of Kerala found that the modified Rule 13 of the Abkari Shops Departmental 

Management Rules, 1972, is inapplicable to contracts granted or entered into before the 

modification took effect, citing an earlier decision in Lucka v State of Kerala. The 

Departmental Management charge obtained from a store when it was under Departmental 

Management owing to non-payment of security, kist, excise tax, and other fees was subject to 

confiscation, according to the rule. A liquor licensee's writ petition disputing a demand for a 

specific amount towards the balance sought to be recovered after a rural liquor licence was 

terminated was granted by the High Court. 
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Appointment Of Physically Challenged Lawyers as Notaries : Supreme Court to Hear 

Centre's Appeal Next Month- 

 

 

The Supreme Court on Monday gave the Centre four weeks to respond to the Madras High 

Court's ruling confirming a single judge's order designating physically challenged attorneys as 

notaries in a special leave case it filed. Additional Solicitor General RS Suri, appearing for the 

Government of India, requested four weeks to file the rejoinder affidavit, which the bench of 

Justices UU Lalit, SR Bhat, and Bela M Trivedi granted. The case is now listed for hearing on 

October 22. The Top Court had issued notice in the SLP on July 1, 2021. Before the Madras 

High Court's Division Bench, a letter patent appeal was filed. The Government of India filed a 

Letter Patent Appeal against the Single Judge's judgement requiring the Centre to give persons 

with baseline disabilities a 4% reservation while appointing notaries. The Indian government 

has raised a legal question about the applicability of Section 34 of the Rights of Persons with 

Disabilities Act to a judgement made by a lawyer acting as a Notary. The Counsel for the writ 

petitioners had argued that there was no disagreement about the writ petitioners' impairments 

and that, as a result, the Court should consider designating them as Notaries, which would assist 

them maintain and develop their careers. The division bench comprising Justice MM Sundresh 

(now appointed as Supreme Court judge) and Justice S Ananthi had refused to tamper with the 

Single Judge's final conclusions, based on the Assistant Solicitor General's representations and 
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the fact that the writ petitioners were disabled. The High Court had granted the appeal in part, 

setting aside the Single Judge's findings on the scope and applicability of Section 34 of the 

Right of Persons with Disabilities Act, and had ordered the Government of India to give effect 

to the Single Judge's order within eight weeks of receiving the judgement copy. The High Court 

had further stated that the matter of law as to the Act's application will be examined at the 

proper time while recording their prima facie view. The matter will now be heard on October 

22, 2021. 
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General Presumption of Medical Negligence Can't Be Made About COVID Deaths : 

Supreme Court- 

 

The Supreme Court stated orally on Wednesday that it cannot assume that all deaths caused by 

COVID-19 in the second wave were attributable to medical malpractice. It refused to hear a 

writ case brought by Deepak Raj Singh seeking compensation for the relatives of Covid victims 

who died as a result of a shortage of oxygen and critical healthcare services, claiming that 

Justice DY Chandrachud, Justice Vikram Nath, and Justice Hima Kohli directed the petitioner 

to drop the case and provide his ideas to the appropriate authorities. The Court noted that the 

pandemic's second wave afflicted the whole country, and that a broad inference of medical 

negligence could not be formed. While the petition makes the assumption that all Covid 

fatalities were caused by medical malpractice, the courts, according to the Bench, cannot make 

the same assumption. It's a stretch to believe that each fatality caused by Covid-19 was the 

result of carelessness. The Bench orally remarked, "Courts cannot have a presumption that all 

Covid fatalities were caused by medical malpractice, as your petition alleges."  
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Can't Pass General Directives for Door-To-Door Vaccination : Supreme Court 

 

The Supreme Court ruled on Wednesday that it cannot issue blanket orders for people to be 

vaccinated "door-to-door." A bench of Justices DY Chandrachud, Vikram Nath, and Bela M 

Trivedi was hearing a PIL filed by the Youth Bar Association of India, which sought to provide 

door-to-door COVID-19 vaccination to all citizens residing in India, particularly the elderly, 

differently-abled, less privileged, weaker sections, and those who are unable to register for their 

vaccination online. The petitioner was allowed to send a submission to the Union Ministry of 

Health and Family Welfare with its suggestions after the bench dismissed the PIL. The 

petitioner's proposals may be considered by the Ministry at the appropriate level, according to 

the bench. The Court noted that the immunisation procedure was well started and that issuing 

broad directives would be problematic. "It will be difficult to offer broad directives at this time, 

especially given the uniqueness of our circumstances. Also, our directives should not interfere 

with state governments' administrative authorities "remarked Justice Chandrachud. The PIL, 

filed by Advocate Manju Jetley, said that door-to-door immunisation for COVID-19 was 

urgently needed, particularly for disadvantaged populations. It was also claimed that it would 

reduce the danger of infection when travelling to the immunisation centre. "The COVID-19 

vaccination shall be based on the premise of 'We are only as strong as our weakest link,' and 

denying immunisation to even a single individual, for whatever reason, would be detrimental 

to the broader public interest," the petition read. The argument said that because India is a 

"welfare state," it should recognise its responsibility for ensuring public welfare and serve the 

interests of all its inhabitants. It was also argued that the Central Government's Universal 

Immunization Plan and National Vaccination Strategy had established a reasonable expectation 
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that the vaccine would be bought by the Centre and supplied to the people, free of charge and 

uniformly, in a phased way.  
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Railways Liable to Pay Compensation for Late Arrival of Trains If Delay Is Not 

Explained or Justifiable: Supreme Court 

 

The Supreme Court ruled on Monday that railways would be responsible for compensation 

unless and until they give proof and explain why a train arrived late, establishing and proving 

that the delay was caused by factors beyond their control. With this in mind, the Court upheld 

the order of the National Consumer Disputes Redressal Commission in New Delhi, which had 

confirmed the original order of the District Consumer Disputes Redressal Forum in Alwar, 

which had allowed the respondent's complaint and ordered the Northern Western Railway to 

pay Rs. 15,000 for taxi expenses and Rs. 10,000 for bookie fees. A special leave plea filed by 

the Northern Western Railway, which was harmed by the judgement, was heard by a bench of 

Justice MR Shah and Justice Aniruddha Bose. The respondent claimed that due to a four-hour 

delay in the arrival of the Ajmer Jammu Express Train, he missed his connecting flight from 

Jammu to Srinagar, which was scheduled to depart at 12:00 noon. As a consequence, he was 

compelled to go to Srinagar by taxi, resulting in a loss of Rs. 9,000/- in air cost and a 

requirement to pay Rs. 15,000/- in taxi hiring expenses. A loss of Rs.10,000/- was also 

sustained by the respondent as a result of a boat reservation in Dal Lake. The District Forum 

therefore made an order in favour of the respondent, which was then affirmed by the State 

Commission in an appeal, and then by the National Commission in the revision petition by the 

challenged judgement and order. Aishwarya Bhati, Additional Solicitor General, argued that a 

train's late arrival could not be attributed to a railroads' lack of service. 
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IAF got MRSAM-BARAK -8 missile system- this is how it will boost the Indian air 

Defence? 

 

On 9 September 2021 the Indian air forces introduced a system to prevent the aerial threats 

such as enemy fighter jets, missiles, unmanned aerial vehicles, and helicopter at a range of 

70km and the system name is medium-range surface-to-air-missile (MRSAM). 

The capability of new missile system as game-changer in Indian air forces union defence 

minister Rajnath singh introduced it.  

The step of handing over the missile to Indian air forces it is a leap towards achieving the 

‘atmanirbhar bharat’. Today, at Jaisalmer the chief of DRDO, G Satheesh Reddy handed over 

the first unit of missile system to the chief of Indian air force, Air chief Marshal RKS 

Bhanduria. The missile system has been jointly developed by the Defence Research and 

Development Organisation (DRDO) Israel Aerospace industries. Other firms involved in the 

project are Bharat electronics limited, Israeli firm Rafael, Larsen & Toubro and Bharat 

Dynamics limited. 

This air defence system includes advanced radars, command and control system and mobile 

launchers. This advanced machine is powered by a locally – developed rocket motor and the 

control system for high manoeuvrability in the terminal phase.    
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2+2 ministerial dialogue between India and Australia for the first time: 

 

In New Delhi, today the first ever 2+2 ministerial dialogue held between India and Australia. 

Between the foreign ministers of Australia and India the top most agenda was of the crisis of 

Afghanistan. 

 This dialogue held to strengthen their comprehensive strategic partnership in Indo- Pacific 

region. Indian union defence minister, Rajnath Singh, External affairs minister dr. S Jaishankar, 

Australian, Foreign minister Marise Payne and Australian defence minister Peter Dutton are 

present in the meeting. Among other matters relating to economic security, climate, cyber, 

supply chains critical technology, and exploring new areas in Artificial    intelligence (AI) and 

unmanned vehicles the top most of the agenda was the crisis of Afghanistan. The role of China 

in the Afghanistan region and the situation in the east and south China seas are also the topic 

of discussion.  

This meeting was an opportunity to review and take forward the comprehensive strategic 

partnership as we prepare for another meeting in this month of our prime ministers in the US.  

Both the ministers of Australia are on a four-country tour as they visit India after Indonesia, 

South Korea, and the United States of America for Indo-pacific consultation, both the ministers 

also meets Prime Minister Narendra Modi at his 7 Kalyan Marg residence at around 4:30 pm.  

Payne said that India is on the trajectory of the global manufacturing hub and also a key market 

for emerging technologies. Australia has contributed the 10 million Dollars towards the disaster 

resilient infrastructure initiative of India. Also he said in the regard to education that the 

pandemic had disrupted hard but the country is working hard to bring the India students back. 
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The defence ministers of both the countries held a bilateral talk on 10september 2021 with an 

aim to boost the bilateral relationship between the both. The topic discussed by them in the 

bilateral talk were like expanding bilateral defence cooperation, military engagements across 

services, increasing mutual logistic support, cooperation in emerging defence technology, and 

enhancing defence information defence information sharing. The bilateral relations of both the 

countries are at a historic high.    
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International court of Arbitration new regional director- Tejus Chauhan: 

 

On September 3 2021 lawyer Tejus Chauhan was appointed regional director for south Asia in 

the international court of arbitration of international chamber of commerce (ICC). He is the 

second Indian to be selected for this post. Taking the charge from former regional director 

Abhinav Bhushan, he will be based at Singapore. In North Asia, South Asia and Middle East 

the ICC on 3 September selected three new regional directors for the business development of 

arbitration and alternative disputes resolution in the respective areas. The respective three 

directors selected are Tejus Chauhan who will be based in Singapore for South Asia, Dania 

Fahs in Abu Dhabi for the Middle East, and Donnas Huang in shanghai for north Asia.  

About Tejus Chauhan:  

Tejus Chauhan is a lawyer. He had completed his trade and law in India. He worked for a law 

firm and one of the big four as a forensic and dispute expert. Chauhan has previously worked 

on the promotion and business development of ICC arbitration and ADR in India for 3 yrs. The 

ICC Court is connected with business and legal community and government officials in their 

respective regions and enabling regional outreach was connected by regional director of ICC 

court.  

The International court of arbitration (ICA) is the world’s largest leading arbitral institution. 

Established in 1923, the ICA has helped revolve difficulties in international commercial and 

business disputes to support trade and investment.     
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Madhya Pradesh High Court directs State to consider establishing Forensic Sciences 

University 

 

It has been ordered by the Madhya Pradesh High Court that the State and policy makers 

consider establishing a Forensic Sciences University in the state for better investigation and 

adjudication. During a bail hearing for an accused under the Protection of Children from Sexual 

Offence (POCSO) Act, Justice Anand Pathak issued the directive. For lack of a DNA report, a 

previous bail application had been denied. A State Forensic Sciences University was proposed 

at the time by the Court. As a result, a committee under the supervision of the Additional Chief 

Secretary was also formed; nevertheless, the Court remarked that no tangible results 

materialised. They noted that criminal cases in Madhya Pradesh's High Court had been pending 

for a long time due to the protracted wait for DNA and ballistic results from the relevant body. 

The judge went on to say that there is still a lot of work to be done in the field of forensic 

sciences and its potential application in case adjudication. Moreover, the Court observed that 

the State's myopic perspective of a Forensic Sciences University was due to the fact that it 

solely associated forensic sciences with DNA or FSL testing. 
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Plea in Bombay High Court says right to life not complete without books; seeks 

declaration of 'sale of books' as 'essential service' 

 

An application by Pune publishers to classify book sales as essential services under the 

Essential Services Maintenance Act was given notice by Bombay High Court on Friday. 

Central and state governments were given notice by a two-judge bench led by Justices KK 

Tated and PK Chavan, and they were asked to respond. All major companies were shut down 

during the COVID-19 epidemic, with the exception of those that were considered necessary, 

and as books were not considered vital, the publishing sector suffered a great deal. An official 

statement that book sales are an essential service for all times was requested because 

"exercising right to life and freedom of expression would not be complete without books." 

Another argument of the petitioner was that persons with anxiety benefit greatly from reading 

books since it decreases tension. As a result, it was argued, books should be deemed vital 

services. Families were forced to deal with issues since they could not go to book stores to buy 

books for their school-age children. Attorneys Ajinkya Udane and Asim Sarode, who filed the 

petition, also brought attention to a movement that began in the United States of America when 

the book publishing sector in the country suffered. There has been a global uptake of the 

#BooksAreEssential campaign. Therefore, Maharashtra can follow suit, since the Kerala 

government has made steps to recognise books as a basic service. 
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Madras High Court dismisses PIL to quash appointment of two Additional Advocates 

General, imposes costs on petitioner. 

 

As part of a public interest litigation (PIL) case, the Madras High Court cancelled two Tamil 

Nadu Additional Advocates General's appointments with costs (AAGs). According to the plea, 

Tamil Nadu's appointment of Senior Advocate V Krishnamurthy and Advocate Amit Anand 

Tiwari to represent the state in front of the Supreme Court was unconstitutional. No merit in 

the case was determined by a two-judge panel led by Chief Justice Sanjib Banerjee and Judge 

PD Audikesavalu. As well, the petitioner was criticised for relying on a notification that was 

out of date. Determination of whether a governor's order and an order made under his authority 

were different was likewise rejected by this court. There was no need to allude to Article 165 

of the Constitution (which deals with the appointment of "Advocate Generals" of a State) in 

one of the challenged notifications, according to the court. However, it proceeded to observe:” 

The authority to appoint in this case is under a notification issued by the government itself, as 

amended. Such notification permits regular advocates to be named as representing the State in 

matters before the High court and even the Supreme Court. Further, when an authority has the 

jurisdiction to pronounce on any aspect, the mere reference to a wrong source or an erroneous 

provision would have no bearing on the power of the functionary to carry out the relevant 

action." 
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Gehana Vasisth anticipatory bail application rejected by Bombay High Court [Porn film 

case] 

 

The case was filed after the police received a complaint stating that Vasisth, who was allegedly 

the director of porn films, threatened, coerced and lured women with money to act in “obscene 

film videos”. The complainant had claimed that she was coerced to act in obscene videos for 

Vasisth's films, which were uploaded on mobile application Hotshots, owned by Raj Kundra's 

company. Vasisth moved the anticipatory bail application apprehending arrest in the FIR 

registered under Sections 354C (outraging modesty of woman), 292 and 293 (sale of obscene 

material) of the IPC; Sections 66E, 67, 67A (transmission of sexually explicit material) of the 

Information Technology Act; and provisions of the Indecent Representation of Women 

(Prohibition) Act.  

The Court asked the Mumbai Police to explain why Vasisth's custody was required in the 

present case. Subsequently the Court also sought to know why Section 370 (offence of 

trafficking) of the IPC was not invoked.  

In response, Public Prosecutor had submitted that they did not require her custody as they only 

required certain contracts signed with companies and various artistes and also informed the 

Court that they had filed an application in the lower court seeking to add an additional offence 

of trafficking (Section 370) under the IPC in the third FIR.   

The Bombay High Court on Tuesday rejected the anticipatory bail application filed by actress 

Gehana Vasisth in relation to the porn film case. Businessman Raj Kundra is also an accused 

in another FIR in the porn film case. 
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Bombay High Court on water supply: Drinking Water is fundamental right 

 

A petition filed by residents of Kambe village in Thane district, Maharashtra seeking supply of 

drinking water on daily basis. The petitioners pointed out that their village get water supply 

only twice a month, that too for approximately 2 hours. The plea had sought directions to be 

issued to STEM Water Distribution and Infra Company Pvt Ltd, responsible for water supply 

in the affected areas, to supply water regularly to the village of the petitioners on daily basis. 

The petitioners highlighted a series of representations made by them to the local authorities 

and the meetings held regarding the issue of water supply. They alleged that STEM was 

illegally supplying water to local political leaders and tanker lobbies and that there were over 

300 illegal water connections and valves fixed on the main pipeline. 

The Bombay HC said that supply of regular drinking water is a fundamental right and it is 

unfortunate that citizens have to knock the doors of the Court for water supply even after 75 

years of independence The Court pulled up the MD enquiring what were the citizens supposed 

to do until the upgradation of the system and emphasised that it was pertinent that water be 

supplied daily for at least a few hours. 

The Managing Director of STEM submitted that water was supplied to the village daily but at 

only one particular point and distribution from that point to the entire village was the 

responsibility of the village gram panchayat. The demand for water has also increased since 

the last few years due to increase in population hence there is a requirement to upgrade system. 

The Court directed him to file an affidavit and listed the same for further hearing on September 

9, 2021. 
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The man who launched the iron flute at the Sessions Judge of Mumbai Court, sentenced 

to 5 years in prison. 

 

The Session Court of Mumbai at Dindoshi recently imposed a rigorous imprisonment  

judgment of 5 years to a man who launched an iron flute in a judge within a court (State v. 

Omkarnath Pandey). Omkarnath Pandey, the accused had pleaded guilty to launch the iron 

flute for a judge of sessions that ended up hitting the streets. He was accused of using the 

criminal force and voluntarily caused harm of dissuading a public servant from fulfilling his 

duty under IPC. He was also accused of cheating as he impersonated being a lawyer, after using 

a black coat and a white band when he entered the court. The issue was listed but Pandey was 

not produced in front of the court because of the COVID pandemic. The defendant applied to 

the session courts to produce him in court, as soon as possible so that he could plead guilty. 

After Pandey appeared before the additional sessions Judge YK More, he reiterated that he 

wishes to plead guilty. Pandey presented that the accident occurred because he was mentally 

tense due to the murder of his younger brother. He said that he had realized him mistake and 

the freedom of reform should be granted. However, the Sessions Court refused to grant mercy 

despite his plea. 

 

 

 



 

171 | P a g e  
 

It is not interested in national security issues, only in snooping accusations: order of the 

Supreme Court reserves 

 

The Supreme Court reserved the interim orders in the requests seeking different prayers, 

including the directions of the government to reveal if they had used the Pegasus software to 

spy on citizens. The bench consisted of Chief Justice of India, NV Ramana along with judges 

Surya Kant and Hima Kohli declared an order in consideration of the reluctance of the Centre 

to disclose the details on the use of Pegasus and other surveillance software on affidavit before 

the Court. SG Mehta had presented during the hearing that the question whether the central 

government used Pegasus or any other surveillance software cannot be discussed in the 

affidavits presented before the Court. SG Mehta had mentioned the protection of national 

security as a land to justify the reluctance of the centre to do so. The court ultimately stated, 

“We reserve orders. This is for interim orders. You have two-three days, Mr Mehta. If you have 

any rethinking, you can mention before this Court.” 
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A Bill to exempt Medical Admission from NEET passed by Tamil Nadu State Assembly 

 

The Legislative Assembly of the State of Tamil Nadu, approved a bill that seeks to "dispense" 

with the requirement to qualify the National Entrance-cum-Eligibility (NEET) test to obtain 

admission to medical seats. It is important to note that the Chief Minister, M.K Stalin, while 

presenting the bill in the Assembly, said that given that admissions to medical education 

courses can be traceable under item 25 from List III, of Schedule VII of the Constitution, 

therefore, the state government is competent to keep a check on the same. Previously, in Tamil 

Nadu the admission for medical and other related courses were based on Class XII marks only, 

however in 2017, NEET was made compulsory throughout the country. The Bill seeks to boost 

the education qualifications for students from rural areas and protect them from discrimination. 
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No Point In Persuading Them To Live Together : Supreme Court Dissolves An 

'Emotionally Dead' Marriage Invoking Article 142 Powers. 

 

 

In the case of Subhransu Sarkar Vs Indrani Sarkar (Nee Das) the hon’ble court held that the 

marriage between the parties is emotionally dead and there is no point in persuading them to 

live together any more, the Supreme Court remarked while it dissolved a marriage invoking its 

powers Article 142 of the Constitution. Before the Apex Court, the husband submitted that they 

have been living separately for more than 16 years and for all practical purposes the marriage. 

The husband referred to two judgements in which the court has used its power of section 142. 

The name of the cases were Sukhendu Das v. Rita Mukherjee and Munish Kakkar v. Nidhi 

Kakkar. 
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"Affairs Of Private Temple": Allahabad High Court Dismisses PIL Against Razing Of 

Temples Within 'Maa Vindhyawasini Devi' Premises 

 

 

 

The Allahabad High Court on Monday dismissed a Public Interest Litigation (PIL) Petition 

seeking a direction to the Uttar Pradesh Government and other authorities to prevent razing of 

certain temples within the campus of Maa Vindhyawasini Devi Temple, Vindhyachal in 

District Mirzapur of Uttar Pradesh. 

In the PIL, a direction from the Court was sought not to damage/demolish certain temples 

within the campus of Maa Vindhyavasini Devi Temple. However, the Bench of Acting Chief 

Justice Munishwar Nath and Justice Anil Kumar Ojha observed the temple in the premises of 

Maa Vindhyawasini Devi Temple are private temples and thereby a public interest litigation 

would not be maintainable against them. 

It may be noted that the work of the Vindhyachal Corridor is presently ongoing at a cost of Rs 

331 crore and it is targeted to be completed by October this year. In the first phase, the Vindhya 

circuit is to be constructed around the temple, under which the demolition work of 92 houses 

and shops within a radius of 50 meters has already been completed. 
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Centre agrees to reinstate justice cheema as acting chairperson of nclat 

 

After the Supreme Court raised serious concerns about the way Justice AIS Cheema was forced 

to depart, the Centre consented today to reinstall him as acting chairperson of the NCLAT until 

September 20. The Government had already informed the bench led by CJI NV Ramana that 

Justice Cheema would be allowed to continue as acting chairperson on paper till September 20, 

the date of his retirement. However, CJI Ramana informed Attorney General KK Venugopal, 

who was representing the Centre, that Justice Cheema had claimed in his statement that he had 

five pending decisions. After a brief hiatus during which the Attorney General sought 

directions from the Centre, the Government consented to reinstate Justice Cheema for extra 

three days so that he may issue the pending orders. Justice M. Venugopal, the newly appointed 

acting chairperson, would be asked to take a leave of absence for the time being. 
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Centre notifies new rules for appointment of chairpersons and members to 14 tribunals  

 

The Central government has notified the Tribunal (Conditions of Service) Rules, 2021, amid a 

continuing standoff with the Supreme Court over the long-pending problem of filling vacancies 

in various tribunals. The new rules cover the criteria and method for appointing people to 14 

tribunals, including the NCLAT, TDSAT, Armed Forces Tribunal, National Green Tribunal, 

and others. The rules provide the necessary qualifications for chairpersons, judicial members, 

and technical members of these tribunals. The Chairperson of most tribunals must be a sitting 

or retired judge of the High Courts or the Supreme Court. The Chairperson is required to be a 

judge of the Supreme Court or the Chief Justice of a High Court by the Securities Appellate 

Tribunal, TDSAT, NCLAT, National Consumer Disputes Redressal Commission, Appellate 

Tribunal for Electricity, Armed Forces Tribunal, and NGT. 
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Govt's oversight mechanism under new it rules will rob media of its independence, says 

Madras High Court  

 

The Madras High Court today became the country's second High Court to halt certain parts of 

the 2021 Information Technology Rules, which established a three-tier media regulatory 

system in India. Sub-rules (1) and (3) of Rule 9 have been stayed by the Madras High Court, 

thereby halting the third level of regulation, which includes the government's 'Oversight 

Committee.' "Prima facie, there is substance to the petitioner's grievance that the government's 

oversight mechanism to control the media will rob the media of its independence and the fourth 

pillar of democracy may not be there," the Madras High Court bench of Chief Justice Sanjib 

Banerjee and Justice PD Audikesavalu concluded. 
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Kerala High Court allows another abortion in Minor Rape case 

 

Kerala's Supreme Court came to the rescue of another minor rape victim on Wednesday, i.e., 

22nd September, by approving her father's petition and paving the way for a medical termination 

of her pregnancy that resulted from the sexual assault against her. This is the third such order 

the court has issued last week. In the two previous cases, the victims were more than 26 weeks 

pregnant and, in accordance with the recommendations of the respective medical associations, 

their termination was allowed. In the present case, however, the 16-year-old victim was only 8 

weeks pregnant and had stated that she had approached a private hospital for termination which 

had refused to go ahead with the procedure stating that a crime had been committed. The 

Government Pleader said that judicial approval was not required in the present case, since the 

Medical Termination of Pregnancy Act allows a doctor to terminate a pregnancy of less than 

12 weeks if he believes that it gone through with the pregnancy it would be adversely affected 

the mental and physical health of the victim. Subsequently, the court ordered the girl's  father 

to go to a state hospital with a copy of the order in the present case for a medical abortion to be 

performed.  The instruction resolved the victim's father's complaint regarding permission to 

undergo a medical abortion. 
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The plaintiff was aware of the fact that a marriage may not materialize: Madras High 

Court dismisses rape allegations on false marriage promise 

 

The Madras High Court ruled on Monday, i.e., 20 th September, that there is no crime of rape 

under Section 376 of the IPC under the pretext of a false promise of marriage if the complainant 

engages in the sexual act of his own free will, knowing that the marriage planned will not take 

place at all for. The court ruled on a motion by Section 482 CrPC to repeal the FIR initiated 

against the defendant. The court states that the complainant freely exercised the choice between 

resistance and assent and must have known the consequences especially that the marriage may 

not materialize at all. Furthermore, court stated that a consensual sexual relationship does not 

amount to rape and that inference as to consent can be drawn based on the facts of the case. 

Ultimately the court quashed the FIR registered against the accused and acquitted him of the 

offence of Rape under Section 376 IPC. 
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MP High Court directs State Government to amend law to curb violence against doctors 

and other staff members 

 

The Jabalpur Bench of Madhya Pradesh High Court on Monday expressed strong reservations 

about the increasing practice of beating, mistreating and attacking doctors and other paramedics 

in hospitals by patients’ acquaintances. The court ruled on a public interest litigation (PIL) 

petition based on a November 18, 2013 letter from Dr. Sanjay Maheshwari, Head of M.P. Birla 

Hospital & Priyamvada Birla Cancer Research Institute, Satna (M.P.) and addressed to the 

Chief Justice. The petitioner, a surgeon by profession, was brutally beaten by relatives of an 

accident victim while performing his duties but failing to save the victim's life. Furthermore, 

the Court referred to the law entitled M.P. Chikitsa Evam Chikitsa Seva Se Sambandh 

Vyaktiyon Ki Suraksha Adhiniyam, 2008 (Adhiniyam 2008), which punishes any form of 

attack or intimidation against health professionals in the performance of their duties. Despite 

these harsh sanctions, the bench considered that the legislation has not achieved its intended 

goal and therefore ordered the state government to make the necessary changes to curb such 

incidents of violence. 
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Porn Movie Racket Case: Supreme Court Grants Gehana Vasisht Bail In 3rd FIR Before 

Arrest 

 

The Supreme Court granted actor Gehana Vasisht bail in a pornographic film business that also 

included businessman Raj Kundra.  Judges SK Kaul and BR Gavai suspended the Bombay 

High Court order to deny her request for bail pending notification of Vasisht's request for a 

special license. Considering that the main defendant, Raj Kundra, has already been released on 

bail, the Supreme Court found in its ruling that, the petitioner's lawyer affirms that this is the 

3rd FIR of the same type and that the applicant has been in preventive detention for 133 days. 

The main defendant is already out on bail. Gehana's appearance Lawyer Ajit Pravin stated that 

the prosecution was of the opinion that Gehenna's custody questioning was necessary because 

it had to be investigated through what other OTT platforms / applications had sold the content.  
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Employee Who Made False Declaration/ Suppressed Involvement in Criminal Case Not 

Entitled to Appointment/Continue in Service as a Matter of Right: Supreme court  

 

An employee who submitted a false declaration and/or concealed the substantial fact of his 

involvement in a criminal case, according to the Supreme Court, is not entitled to an 

appointment or to remain in employment as a matter of right. "When an employer believes that 

an employee has made a false statement, has not revealed material information, or has repressed 

significant facts, and so cannot be relied upon in the future, the employer cannot be required to 

keep such an employee on the job. The employer must always be offered the option of 

continuing or not continuing such an employee ", remarked the bench of Justices MR Shah and 

AS Bopanna. During document verification, the employee of Rajasthan Rajya Vidyut Prasaran 

Nigam Limited stated that no criminal case was ongoing against him, and that he had never 

been convicted by a court of law in any criminal matter. His employment was terminated after 

his employer discovered that he had been convicted in a criminal case. The employee filed a 

lawsuit in the High Court to overturn the firing order. The High Court granted the writ petition 

and overturned and set aside the order of termination, ordering the employee's reinstatement 

with full benefits, based on the judgement of Avtar Singh v. Union of India, reported in (2016) 

8 SCC 471.  

 

 

 

 

 

 

 

 

 



 

183 | P a g e  
 

Single Bench Hearing Transfer Petitions Cannot Pass Mutual Consent Divorce Decree 

Invoking Article 142: Supreme Court 

 

The Supreme Court ruled that a single bench hearing a Transfer petition under Section 13 B of 

the Hindu Marriage Act, 1955, read with Article 142 of the Indian Constitution, cannot issue a 

judgement of mutual agreement divorce. In a recent judgement, Justice Abhay S. Oka stated 

that he could not issue a divorce decree’ sitting alone,' citing Supreme Court Rules 2013. The 

parties to a transfer petition testified before the single bench that they had followed all of the 

agreed-upon terms and conditions of the settlement reached before the Mediator. During 

considering their request for a divorce decree, Justice Oka referred to Proviso to Rule 1 of 

Order VI of the Supreme Court Rules, which states that a single judge's power is limited to 

granting relief under Section 25 of the Code of Civil Procedure, 1908. During considering their 

request for a divorce decree, Justice Oka referred to Proviso to Rule 1 of Order VI of the 

Supreme Court Rules, which states that a single judge's power is limited to granting relief under 

Section 25 of the Code of Civil Procedure, 1908. The Supreme Court Rules were changed last 

year to specify the kind of cases that can be considered and decided by a single judge bench. 

Following the change, Order VI Rule 1 now reads as follows: 

Provided, however, that the following types of cases may be heard and eventually decided by 

a single judge selected by the Chief Justice:  

(i)  SLP arising out of the grant, dismissal, or rejection of a Bail Application or 

Anticipatory Bail Application in matters filed against an order passed under 

Sections 437, 438, or 439 of the Code of Criminal Procedure, 1973 (2 of 1974) 

involving offences punishable by up to seven years imprisonment; 

(ii) Applications under section 406 of the Code of Criminal Procedure, 1973 (2 of 1974) 

for the transfer of cases; 

(iii) Under section 25 of the Code of Civil Procedure, 1908 (5 of 1908), an application 

of an urgent character may be made for the transfer of cases. 

(iv)  Any other category of cases that the Chief Justice may notify from time to time and 

which may be heard and finally decided by a Judge sitting alone appointed by him.  

In a ruling issued earlier this year, Supreme Court Justice Aniruddha Bose stated that a decree 

of dissolution of marriage by mutual consent cannot be granted by a single judge and must be 
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approved by a Division Bench. While a Single Judge of the Court can exercise jurisdiction 

under Article 142 of the Indian Constitution, the judge noted that this power or jurisdiction 

must be limited to the four categories of cases listed in the proviso to Order VI Rule (1) of the 

2013 Rules, or to subjects that are ancillary or directly related to them. Last month, however, 

Justice V. Rama Subramanian, sitting alone, dismissed a transfer petition by issuing a 

judgement of divorce. Justice Krishna Murari presided over a single bench that issued a similar 

ruling.   
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Statutory Tenant Cannot Seek Repossession After Demolition of Building Under Section 

108B(e) Of Transfer of Property Act : Supreme Court 

 

The Supreme Court has said that a statutory tenant's rights and obligations must be determined 

solely by the Rent Act and not the Transfer of Property Act. Under Section 108(B)(e) of the 

TP Act, a statutory tenant cannot seek repossession after the building is demolished, according 

to a bench of Justices Hemant Gupta and AS Bopanna. After the building he occupied was 

demolished in accordance with processes under Section 322 of the Karnataka Municipal 

Corporation Act, the tenant filed a suit seeking a mandatory injunction and possession. He also 

filed a claim for damages in another lawsuit. The action was dismissed by the Trial Court, 

which ordered quantifiable damages and a monthly payment of Rs. 10,000/- till the plaintiff 

received possession. In an appeal, the High Court found that the building in question was 

demolished in haste, and that the plaintiff was therefore entitled to ownership of the structure 

since he had been unjustly evicted.   The plaintiff argued before the Supreme Court that even 

if the Corporation demolished the structure, the tenancy rights would exist since the right of 

tenancy extends not only to the building but also to the land. He cited the decision in Shaha 

Ratansi Khimji and Sons v. Kumbhar Sons Hotel Private Limited, which held that the 

destruction of tenanted property did not amount to a determination of tenancy under Section 

108B(e) of the Transfer of Property Act, 18828.  In this case, the court held that, because the 

facilities are found in urban areas controlled by the Rent Act, the tenant has the right to seek 

possession only under Section 27 of the Act if a court has issued an eviction decree on the 

grounds specified under clause (j) of the proviso to sub-section (1) of Section 21. 
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Breaking: Supreme Court Issues Notice in Curative Petition Filed by GUVL Challenging 

2019 Judgment Which Allowed Adani Group's Appeal 

 

The Supreme Court has given notice in a curative case brought by Gujarat Urja Vikas Ltd 

(GUVL) challenging Adani Power's cancellation of the Power Purchase Agreement on July 2, 

2019. The five-judge bench led by CJI NV Ramana remarked, "In our prima facie judgement, 

there are serious problems of law presented in this Curative Petition that demand examination." 

The bench, which also included Justices UU Lalit, AM Khanwilkar, BR Gavai, and Surya Kant, 

issued notice and instructed the registrar to list the case in Open Court on September 30, 2021. 

Dushyant Dave, a senior advocate and former President of the Supreme Court Bar Association, 

wrote to the Chief Justice of India, alleging that this (and another) case involving high 

commercial stakes for the Adani group was improperly listed before a particular bench, in 

violation of Supreme Court practise and procedure. "Clearly, the hearing and disposition of 

these two appeals were conducted in utter disregard of the Supreme Court's established practise 

and procedure. Both of these cases were nominated, taken up, and heard without justification, 

and in a hasty and inefficient manner. As a result, in addition to inflicting significant harm to 

the public interest and income, it has also harmed the Supreme Court's and the administration 

of justice's reputations ", he'd said in his letter. Adani Power had terminated the PPA with 

GUVL in this case, claiming that the Gujarat Mineral Development Corporation (GMDC) had 

failed to provide coal. According to Adani, the parties agreed that GUVL's electricity delivery 

was contingent on GMDC's coal supply. Adani also paid a liquidated damages deposit of Rs. 

25 crores. GUVL filed a complaint with the Gujarat State Electricity Regulatory Commission, 

challenging the termination. The Commission ruled that the firing was unconstitutional. The 

PPA's provisions allowed for termination only if both parties agreed that a default had occurred, 

according to the Commission. The Appellate Tribunal affirmed this decision. The Apex Court 

panel of Justices Arun Mishra, BR Gavai, and Surya Kant remarked in their appeal that the 

Tribunal and Commission's conclusions that a termination clause may be used only when the 

parties agree that one of the stipulated requirements has been violated is completely wrong. 

The Court granted Adani's appeal, ruling that a compensating tariff should be paid to Adani 

based on economic fairness principles, as Adani would have suffered significant losses. 
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Hindu remarried woman has right two deceased husbands’ property If she wasn’t 

remarried on the day succession opens : Bombay High court 

 

 

Nagpur bench of the Bombay High Court has held that a remarried widow has a right to 

deceased husband’s property if she was not remarried when the husband passed away the term 

used by high court to describe the situation was the day of succession opens . 

A single judge bench of justice as a modak is in an order passed last month after discussing the 

provision of Hindu succession act 1956 and Hindu widows remarriage act 1856 and the 

observed and ruled in other words if the window has not remarried when the succession opens 

the disqualification under section 24 of act of 1956 will not be applicable these developed 

development came in an appeal by one by janiwantabai Wankhede against an order which 

allowed her deceased son widows Sunanda to get all his retired dues . Jaiwanta Bai son mansun 

Andaaz deceased husband Anil used to work with Indian railways as postman he passed away 

due to an accident on April 19 at which Sunanda was living separately from the due to some 

disputes between them but was still not married to anyone else or divorced from Anil eventually 

remarried about a month later in 1993 she claims to Anil Singh retired use with the with the 

railways and also informed them about sunanda’s remarriage the railway pass and order 

instrument as favour. Justice modak observed that as per section 24 of Hindu succession act 
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1956 the bidder was disqualified from claiming a sharing property early after getting remarried 

and not if she wasn't married on the date 16 session opens which in this case was April 1991. 
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Bombay High court can proceed to decide validity of consumer protection rules: supreme 

court clarifies 

 

Supreme court recently clarified that Suo-motu case taken by it to deal with the vacancies in 

consumer commission is not an impediment to Bombay High court in deciding a challenge to 

consumer protection rules 2020 framed by central government. 

A petition has been filed before Bombay High court Nagpur bench by advocate doctor 

Mahindra limit challenging the provisions of consumer protection rules 2020 20 which 

prescribe a minimum professional experience of 20 years and 15 years for appointment of state 

commission and district flora respectively the petitioner contended that exclusion of advocates 

having minimum 10 year experience from the appointment to consumer flora was arbitrary as 

the set experience is sufficient for appointment as a high court judge . 

However the High court has deferred pronouncement of judgement in the segmentation in the 

view of Zomato case initiated by the supreme court to fill up the vacancies in consumer 

commissions the high court said that if the new rules describing the eligibility criteria for 

educating members work West the state would find it difficult to implement supreme court 

decisions to fill out back and post-consumer flora within 8 weeks. 
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Justice Sanjay Krishna Kaul and Hitesh Roy observed that the related issues to consumer forum 

across the country we are not considering the validity of the rules of statutes does we see no 

elements in whatever view of bench seeks to take on matter before it advocate Tushar mandal 

kar argued that new rules are illegal bad in law and need to be quashed as on following grounds: 

• The requirement of 1 woman judge is done away with. 

• Rules exclude the lawyer having 10-to-20-year experience from becoming member in 

state commission and lawyer having experience of 10 to 15 years from becoming a 

member of district consumer commission in state of Maharashtra this while it’s article 

14 of the constitution as lawyer over 10 years of practice would be eligible to be 

appointed as high court judge. 

•  there is no requirement of basic knowledge of law become member judicial and any 

graduate can appointed without evaluating is married 

• under rule of 6 sub section 9 of two 2020 rules the selection committee has the power 

to determine its own procedure however such provisions also give a power and is the 

discretion of selection committee and are arbitrary and unreasonable. 

•  there is no written examination by which merit of candidates can be evaluated all the 

supreme court. 
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In a democratic setup the will of majority has to prevail: Supreme Court 

 

The supreme court has observed in judgement that in a democratic setup the will of the majority 

has to prevail a bench compromising justice l Nageswara Rao and b are Gaurav we made his 

observation in the case South Sangeeta versus Sunil Shinde versus The State Maharashtra and 

or related to the approval of the group leaders of the party in Panchayat samiti election 

 the court was considering the appeal filed against the judgement of Bombay High court which 

upheld the decision of district collector am the Nagar to grand approval of election. 

The court was observing the appeal made against the judgement of Bombay High court which 

upheld the decision of district collector to grant approval to the selection of respondent 

Vandana dhaneshwar Mukherjee and ga of Indian National Congress Panchayat samiti party. 

The appeal and Sangeeta along with the respondent and three and four or five were elected as 

member of Panchayat samiti Sher Shrirampur in election which were held in the year of 2017 

all four of them had contest the election to the Panchayat samiti on the authorisation of Indian 

National Congress party as such the appellant and respondent number 3 4 and 5 of formed 

Panchayat samiti party in the name of CPS parties. 
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The appeal and claimed that as per the party resolution it was decided to make her party leader 

of NCP party this was informed to district collector as per the relevant rules in 2019 complaint 

was filed before the district collector by respondent 3 4 and 5. Alleging that appeal and during 

the tenure of two and half years had neither taken the members of IMC PS path into conference 

9 as conveyed any meeting of parties.  

As soon as such a person loses the confidence of the majority he becomes unwanted in 

democratic setup the will of majority has to prevail the court observed that it was a parent who 

has acted contrary to the wishes of the party and chooses to contest the election of chairman of 

Panchayat samiti with the support of tribal group vrms to hear the argument of horse trading 

from the mouth of appeal and it is an appeal and who has acted contrary to wishes of party and 

chooses to contest the election of chairman Panchayat samiti with the support of tribal group it 

is anybody to guess as to who has induction in horse training the judgement stated. 

Dismissing The appeal the court upheld the High court judgement 
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Motor vehicle accident recorded at tribunal court by Supreme court 

 

While deciding the issue of negligence in a claim for motor accident Supreme court has 

observed that if any evidence before the content in the first information report the evidence 

which is recorded before the tribunal has to be given content of first information report if any 

evidence before the tribunal runs contrary to the content of the evidence which is recorded 

before tribunal has two given wait is over the content of FIR the supreme court held in the case 

of National insurance company limited chamundeshwari and others. 

A bench comprising justice Subhash Reddy and justice Harish ke shroy made this observation 

while delivering its verdict in an appeal filed by National insurance against Madras High court 

orders paath liya looking PLI filed by wife and son of the deceased who lost his life in a motor 

vehicle accident and compensation to rupees 18508832 this observation was made by court 

while responding to insurance company observed that in first information report it was 

mentioned that accident occurred only due to negligence by the deceased but such important 

documentary evidence was ignored by High court. 
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The Supreme Court noted that the eyewitness of accident in present case were examined and 

had given their statement before the tribunal and in view of such evidence on record there is 

no reason to give wastage to the content of first information report . 
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Family settlement document which nearly records POS transaction does not require 

registration Supreme Court 

 

 

The Supreme court has held that family settlement document which nearly set out the existing 

arrangement the POS transaction will not be compulsory registration under section 17 clause 1 

b of registration act 1908 if it does not by itself creates declares limits and distinguish is right 

in immovable properties there for such a document will not be hit by a bar under section 49 of 

registration act. 

The bench in present matter was considering as to whether a family arrangement which merely 

sets out arrangement arrived at between the brother was compulsorily registrable or not the 

supreme court as deciding an appeal against a judgement of High court which was held that 

family settlement document is an in admissible in evidence as it was not registered as a duly 

stamped. 

The supreme court set aside the High court judgement holding that document in question was 

not hit by bar under section 49 of registration act as it mainly recorded as POS transaction the 

court also held that the date did not required stamp as well. 
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Farmer protest Haryana government moves application to a farmer’s organisation as a 

respondent to Supreme court plea against road blockade. 

 

 

The state of Haryana has moved an application before the supreme court seeking to employed 

for 23 officers’ periods of various farmer organisation in a public interest litigation filed by 

Noida resident Monica Agrawal complain for delays in to commute caused due to road block 

8 to owning farmers protest in the public interest litigation, she had alleged that the traveling 

to Delhi from Noida for her market job had become a nightmare as it took to or instead of 20 

minutes for two weeks. Solicitor general of India Tushar Mehta on Thursday has a prize a 

bench comprising justice Sanjay Kishan Kaul and mm Sudesh the high-level committee has 

been constituted to hold talks but the protecting organisation has refused to participate that he 

had sought the court leave to complete the protesting organisation as respondent in the matter 

and thereafter the bench has directed the solicitor general to filed an application to this effect. 

The implement IT application stated that the state of Haryana and constituted a state level 

committee on September 15 2021 to hold discussion with the protestant farmers organisation 

thereafter a meeting had been called by the committee on September 19 2021 requesting the 

farmer leader to join but unfortunately the farmer leader did not come forward for discussion 

with the state level committee. 
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It was also stated in application that the state of Haryana had made sincere efforts for removing 

the blockade from interstate road and national Highway to resume free flow of traffic on those 

roads for the convenience of general public by pursuing the protesting farmer organisation 

cooperates. While adjudicating up on PIL on Thursday the bench that the justice Sanjay Kishan 

Kaul have remarked that the highway cannot be blocked perpetually the issues should be rather 

resolved through judicial form or parliamentary debates the jaj has suggested. It may be noted 

that a bench led by justice cal has delivered a judgement last year in case related to Shaheen 

Bagh protest holding that public roads can’t be obstructed in name of protest and that protest 

should be held only at the designated places the court is slated to hear the matter on the Monday. 
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SC Pulls Up Firecracker Manufacturers Over CBI Report 

 

The Supreme Court bench of Justice MR Shah and AS Bopanna on Wednesday pulled up 

various firecracker manufacturing companies in India, calling the findings in the CBI report on 

the use of toxic chemicals in manufacturing firecrackers “very serious”. 

 

The CBI report stated that manufacturers were using harmful substances such as barium salts 

while manufacturing firecrackers and mislabelling the fireworks. The Supreme Court in 2019 

had imposed a ban on the use of barium or barium salts during manufacturing firecrackers. The 

Supreme Court said that the prime focus of the Court was to ensure that the right to life of 

innocent citizens was protected and that Supreme Court orders were implemented in their true 

spirit. The hearing is expected to continue on Thursday. 
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‘Right to breastfeed protected under article 21’: Karnataka High Court  

 

The Karnataka High Court bench of Justice Krishna S Dixit has held that the right to breastfeed 

is an inalienable right of a lactating mother protected by the Constitution under Article 21. 

Similarly, the bench has also held that the right of an infant to be breastfed is too assimilated 

with the mother’s right. The Court while hearing a dispute over the custody of a child between 

the birth mother and the foster mother held that in a civilized society such things should never 

happen where an infant remained un-breastfed for no fault. While a Bengaluru resident had 

sought custody of her rescued baby boy, the foster parents from koppal had sought directions to 

permit them to retain the child. The couple has also challenged the notice issued to them by the 

Child Welfare Committee. The child was born in maternity home in Bengaluru in May 2020 but 

was stolen from the cradle by a psychiatrist who later allegedly gave away to the Koppal couple 

by claiming it was their child born out of surrogacy. The psychiatrist had taken money from the 

couple. Police traced the child in the couple’s home. 

The judge rejected the contention of the foster mother’s counsel that his client should be permitted 

to retain custody of the child consistent with what Devaki Maa allegedly did to Yashoda Maa, as 

mentioned in Bhagavad-Gita, the revered Hindu purana devotion to Lord Krishna. “It is a bit 

difficult to countenance; no authoritative text of the episode is produced to show there was any 

dispute of the kind between these two women of grace from the era long gone by, “the judge 

observed. 

The judge dismissed the contention of the foster mother that his client does not have any children 

whereas the genetic mother has two and therefore, the custody should be allowed to continue. 
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Supertech moves SC over demolition of twin towers, proposes 'alternative plan' 

 

The Supreme Court on Monday refused to take back or modify its order by which it directed 

Supertech to demolish two 40-storey towers in one of its housing projects in Noida and 

dismissed the plea of Real Estate Company. Supertech had filed a plea in court proposing the 

demolition of only one of the two towers. 

The apex court said that grant of such a relief is in the nature of a review of the judgement of 

this court and in various decisions. The filing of applications styled as ‘miscellaneous 

applications or applications for clarifications in the guise for review cannot be countenanced, 

it emphasised. 

A bench of Justices D Y Chandrachud and B V Nagarathna said that there is no substance in 

the application filed by Supertech Ltd and hence it is dismissed. 

“The attempt in the miscellaneous applications is clearly to seek substantive modification of 

the judgement of this court. 

Such an attempt is not permissible in the miscellaneous applications,” the bench said. 

Asking the top court to stop the court-ordered demolition of the two 40-storey towers, 

Supertech said that it has an alternative plan that could save several crores of rupees from going 

waste and also prove to be "beneficial for the environment". 

It sought a stay in the August 31 order of the apex court and claimed that partial demolition of 

224 flats of one of the two towers -- from the ground floor to the 32nd floor along with the 

community area on the ground floor -- will be sufficient to bring the structure in conformity 

with all the building norms. 

If the court accepted the new proposal, it would abide by the fire safety and other municipal 

norms in a time-bound manner, Supertech had claimed. 
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