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FOREWORD 

More has been said about the writing of lawyers and judges than of any other group, except, of course, 

poets and novelists. The difference is that while the latter has usually been admired for their writing, 

the public has almost always damned lawyers and judges for theirs. If this state of affairs has changed 

in recent times, it is only in that many lawyers and judges have now joined the rest of the world is 

complaining about the quality of legal prose. My best wishes to all these student contributors, for their 

future endeavours. My best wishes and assurance to the readers that this will add a lot to the knowledge 

after reading this perfect case compilation. It’s not just for the legal fraternity but for anyone who has 

an interest in the field of law.  

By  

Ishita Arora  

  Editorial Coordinator 
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PREFACE 

All India Legal Forum is replenished with information to give students a ready reference to the various 

areas of legal issues and news. All India Legal Forum is a team of more than 400 law students across 

the country to tackle basic problems which a legal researcher faces in day to day life, putting forward 

the basic things needed for researching and drafting.  

The All India Legal forum strives at providing a valuable contribution to contemporary legal issues 

and development. The organization seeks to bring out a platform to provide resourceful insights on 

law-related topics for the ever-growing legal fraternity. All India Legal Forum doesn't just publish 

blogs but also guides the authors. Determination and dedication are considered as ultimate requisition 

to be a good researcher by the All India Legal Forum, it also thrives to instill the values.  

The reason behind the smoothed running of All India Legal Forum is the official structure of the 

organization in which different rules are allotted by considering the strengths of the students and giving 

them roles accordingly through various Boards and Committees incorporated in the Organisation.  

The Legal Fort Night subdues about the current legal issues and news happening around. It consists 

of the summaries of the Supreme Court and High Court Judgements of the 14 days. The Legal Fort 

Night Team keeps compiling the judgments of the Supreme Court and high court regularly. The Legal 

Fort Night not only compiles the judgments of the Supreme Court and High Court, but it also deals 

with the static law. We’re glad to be a part of the All India Forum. 

Here’s an introduction to the team:  

Patron- in-Chief: Aayush Akar  

Editor-in-Chief: Shubhank Suman  

Senior Manager: Suparna Sarkar  

External manager – Pari Agarwal  

Internal Manager - Ishita Arora  

Researchers:  

• Dikshant 
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• Ritu Goyal  

• Dikshant  

• Timisha Chauhan  

• Ashutosh Tiwari  

• Aishwarya 

• Jahnavi Sharma  

• Arshia Jain 

• Simran 

• Vaidehi Patel  

Editors  

• Ishita 
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LEGAL ARTICLES 

 

ABUSE OF DOMINANT POSITION 

 

 

INTRODUCTION – 

In simpler terms, "dominance" means superiority over others due to certain factors. However, this 

concept of rules is widespread in Indian society itself, where one "composition" is considered better 

than the other. But being in a better position won't hurt anyone if they don't use their powers. Therefore, 

the very presence of a dominant position cannot be considered bad. However, the abuse of such a 

provision was considered insufficient due to its superiority. 

 

 ABUSE OF A DOMINANT MARKET POSITION – 

The concept of abuse arises when a company or group of companies takes advantage of a monopoly 

and / or exploitative dominance in an important market. The law contains an exhaustive list of abuse 

of dominance and the circumstances under which such behavior is prohibited. This practice only 

reveals abuse if it stems from past attempts to bring charges. 
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As explained in the Appendix to Section 4 of the Competition Act 2002, dominance implies the quality 

of a company in an important Indian market, which allows the company to operate independently with 

significant market advantage and to influence its customers, competitors or competitors. 

 

 

DOMINANT FACTORS- 

 Dominance is usually characterized by the market share of a company or group of companies. 

However, various factors play a role in determining the market influence of a company or group of 

companies. This includes: 

• Market share 

• Size and assets of the company 

• Size and importance of candidates or competitors 

• Financial strength of the company 

• Mergers or vertical integration 

• Dependence of the company or company on customers.  

• Market share and level of barriers to entry 

• Counteract purchasing power 

• Market structure and market size.  
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• Regardless of the source of the dominant position, i.e. whether it is obtained in accordance 

with a permit or law, etc. 

• Social costs and obligations and obligations of large corporations that are paid in the prevailing 

circumstances for financial improvement. 

MARKETABLE PRODUCTS- 

 Marketplace includes any product or service that can be exchanged or replaced by a consumer. The 

determining factor in the relevant product market is the physical properties or the end use of the 

product. 

 1) The price of goods or services. 

 2) Consumer preferences.  

3) Exception for domestic manufacturers. 

 4) Availability of special manufacturers. 

 5) Classification of industrial goods. 

  

Atos Worldline v. Verifoneindia, Case 2012 Case 56 The Competition Commission of India (CCI) has 

decided that the market for a given product should be considered both in terms of supply and demand, 

depending on the nature, price and purpose of the product. Likewise, in Surinder Singh Barmi v. 

Cricket Control Board of India (BCCI), case C-61/2010, it was found that the relevant market was 

determined by the concept of an exchange of demand for various forms of entertainment or 

entertainment. One cricket game is considered to be incompatible with another, regardless of the 

quality or intentions of the person watching the cricket match. 

 

IDENTIFICATION OF ABUSIVE USE OF DOMINANT POSITION [SECTION 4(2)]- 

 There are five types of abuse of dominance.  
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• Unfair or Unfair Trade Practices: Abuse of dominance thus occurs when a company or 

foreclosure creates conditions that legally or indirectly create unfavourable conditions for the 

sale of goods or the provision of commissions. or expenses, trade or acquisition of non-

negotiable products or administrative prices 

• Restrictions on the creation or improvement of special or scientific: Abuse of dominance is a 

market in which a company or group imposes conditions on the production of goods or 

specialties legally or indirectly. occurs in a Progressive or logical process leading to the 

creation or management of a product. 

• Denial of store access, barriers to market entry and development: all conditions of denial of 

market access by any means include abuse of dominance. 

• Imposition of a revenue obligation: when an entity terminates a contract after a beneficial 

liability has been recognized by various parties and the obligation is irrelevant to the nature or 

use of its business in the sector, the subject matter of the contract and relates. agreement. 5) 

Protection in other markets. When a company uses its position in an important market to enter 

another market, it is abusing its then dominant position. 

 

 

TYPES OF DOMINANT POSITION- 

There are two types of dominance. 
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1) Exploitation as Excessive Pricing Exploitation -It is an activity in which the regulatory 

authority abuses power by imposing biased or potentially low cost terms on various businesses 

or customers. Pankay Agarwal v DLF, 13 

 

2) Exclusionary such as a denial of market access- Activities, such as denying access to a 

market, are activities in which a dominant firm uses its power to restrict competitive entry into 

that market. For example, Re Shri Shamsher Kataria v. Seil Honda, Case 03/2011, A contract 

for unique car parts has already been signed between the dominant company and a foreign 

supplier, which prevents the foreign supplier from supplying parts to independent workshops. 

Such agreements are considered anti-competitive because they restrict the entry of new 

companies into the market. 

 

 

PROCEDURE FOLLOWED BY THE COMMISSION – 

In exercising the powers conferred by section 19 of the Act, the Commission may file a claim to 

repeal section 4 (1) of the Act, citing abuse of dominance. Section 19 (4) contains a detailed list 

of factors that the Commission should consider when investigating allegations of abuse of control. 

Some of these components are a company's market share, company size and assets, size and 
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importance of bidders, buyer confidence, barriers to passage, and social obligations and costs for 

each region and position.  

 As soon as the Committee discovered a clear abuse of its dominant position, it instructed the 

Secretary-General to investigate and prepare a report. The Commission is empowered by the 

powers granted to civil courts under the Code of Civil Procedure on matters such as subpoena or 

participation of persons seeking disclosure, recording and acceptance of evidence in written 

statements, as well as consideration of liens. The Secretary General is empowered by the civil 

courts to complete the investigation, with the exception of the “search and seizure” powers. 

 

 

REMEDIES- 

Thus the  available  remedies are,  when the abuse of dominant  position has been  built up, the  

competition  specialists can take  certain measures for the same: 

 

• A restraining order. 

• The penalty which  might be 10% of  yearly turnover. 

• Direct the  enterprise to make a  move which the authority regards fit. 

• Give  any other request which  it might  think fit. 

• Divide the  prevailing endeavor. 

• In  the instance of  allure to the Competition Appellate Tribunal, the Tribunal  may  arrange 

for  payment to the  party bearing misfortune. 

 

INTERIM ORDER- 

Under Section 33 of the Act,  during the pendency of an  investigation into abuse of dominant position, 

the Commission  may  incidentally  control any  party from  duration with the alleged offending act  
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until the  completion of the order or  until  further order,  without giving out to such gathering,  where 

it esteems  fundamental or necessary. 

 

 

 

APPEALS 

The Competition Appellate Tribunal (COMPAT) is  set up  under Section 53A of the Act, to  hear and 

discard claims  against any  course given or a  choice made or order  passed  by the Commission 

underdetermined or  specific sections of the Act. An  appeal  must be documented  inside 60 days of 

receipt of the order/direction/ choice of the Commission. 

 

 

 

PENALTIES AND SANCTIONS- 

To an  undertaking held to the abuse of dominant position, the Commission can do  several  things on 

its parts- 

• Direct the  undertaking to  suspend such acts that  add  up to misuse. Occasions of such  uses  

by the Commission  can be  found in  cases like in Re Shri Shamsher Kataria v. Honda Siel 



 

13 
 

Cars India Ltd, Case No. 03/201, and, also, Atos Worldline v. Verifoneindia, Case No.  56 of 

2012,  where the overarching  parties  were  mentioned to  stop it from getting a  charge out of  

activities that  had been  viewed as in invalidation of Section 4. 

• Impose disciplines of  up to 10% of the  ordinary of the turnover for the  last  three  preceding  

financial year. 

 

There has been  some  concern  about this arrangement, however, as  far as possible, it  gives no  rules 

for the  count of punishments. The Commission, as well, is  yet to concoct  rules of its own. Thus,  

starting at now, the Commission has  total tact in figuring punishments to be  endless  supply of such  

individuals or ventures  which are gatherings to such maltreatment or abuse of power. Be that  as it 

may, the COMPAT has  put  a few  conditions  on the Commission undoubtedly. For a  situation, 

COMPAT  advised CCI for CCI’s act of granting  huge punishments  without giving any  thinking to 

the equivalent. Besides, in a  similar case of M/s Excel Crop Care Limited v. Competition Commission 

of India, 2017, COMPAT held that punishments are to be  determined  based  on the ‘ significant 

turnover’.  So, for a  situation of maltreatment  against a multi- item organization, the turnover used 

to compute the punishment  would be the turnover from the  specific product(s) in  conflict and  not  

the general turnover. 

Be that  as it may, an anomaly is wild  right now the  working of the Commission and the Appellate 

Authority, for the COMPAT itself  neglected to  follow its  point of reference of ‘pertinent turnover’  

in the case of M/s DLF Limited v Competition Commission of India & Ors., 2018, COMPAT didn’t 

confine the figuring of the punishment  based on DLF Limited’s turnover  emerging  just from the  

private fragment,  in spite of the  significant  market all  things  considered being the  market for ‘ very 

good  quality  private settlement’. COMPAT maintained the punishment demanded  by the CCI, which  

was  determined  based on DLF’s turnover  relating to its  whole  business (i.e., the  advancement of  

private,  office and  business properties). 

Lastly, the Commission can  pass a request to  cause the  division of the  prevailing  venture with the  

end  goal that doesn’t manhandle its  predominant position. 
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CONCLUSION 

Thus with the  increasing use of abuse of dominant  position, our implementation of statutory  laws  

relating to the Competition Act  also  became relevant. The  reason  behind  such a  law is to  ensure 

the independence of  business and  also to have an unstigmatized  economic outlook  without any  fear 

of the dominant  position of  any other  in the economy. Therefore,  in the market, there  should be an  

equal  opportunity and  equal  opportunity to all who  want to do the  business. However,  competition  

should  prevail  as long as  it is  healthy and as  long  as it  helps the  entire society to  grow  but it  

becomes disastrous  when one  starts to overpower  the other  in their  own  ways of  business. 
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ANTI-COMPETITIVE AGREEMENTS IN INDIA 

 

ABSTRACT: 

Competition is an inevitable element of the market. Each company or enterprise or service has to 

compete with one another constantly to maintain their edge in the cut-throat competition of the market. 

To maintain their status in the market some firms or individuals tend to resort to unfair means and 

diminish the status of others relying on unjust and unethical practices. To ensure that such practices 

do not hamper the legitimate business in the market, it is essential to put certain restrictions on 

businesses through a rule of conduct, mandatorily to be followed by all market players. In India, a new 

competition law regime was enacted in response to the dynamic tendencies in the current economic 

market landscape. This bill has several key goals, including changing Indian economic policies, 

removing trade obstacles, and enforcing pro-trade measures. All of this would promote fair 

competition in the market, benefiting both consumers and ensuring the smooth operation of the market 

without being arbitrary. In order to do this, it was vital to ensure that agreements made by trade firms 

did not become anti-competitive. As a result, while the parties to an agreement have freedom of 

commerce, they are banned from entering into agreements that are anti-competitive when conducting 

business in India. 

Keywords: Anti-competitive, Competition Act, CCI, AAEC, etc.  
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INTRODUCTION: 

Anti-competitive agreements are those arrangements that have the objective of blocking, limiting, or 

distorting competition in India. Competition Act, 2002 establishes the types of anti-competitive 

agreements that are prohibited in India. Any arrangement entered into, according to Section 3 of the 

Competition Act, is regarded as anti-competitive if it falls into one of the categories listed in the 

section. Parties are not permitted from entering into anti-competitive agreements when doing business 

in India. Anti-competitive agreements are those that have or are likely to have a significant 

Appreciable Adverse Effect on Competition ("AAEC"). Agreements might be horizontal or vertical 

in nature. The Competition Act, 2002, though recognizes intellectual property rights and allows their 

owners to apply reasonable limits to protect them. Similarly, because exports have no impact on Indian 

markets, the Act exempts agreements between exporters. The Competition Commission of India 

("CCI") has been given the right to direct any firm or person to amend, cease, and not re-enter into 

anti-competitive agreements, as well as, it has also been allowed to impose a penalty of up to 10% of 

the previous three years' average turnover. Given the CCI's power, companies doing business in India 

must be aware of agreements that could be deemed "anti-competitive."  

 

SECTION 3 OF THE ACT: 

The entities covered in Section 3 are listed in sub-section (1). Among these are agreements between 

Enterprises, Enterprises' Association, Enterprise and Association of Enterprises,  Persons, Association 

of Persons, Association of persons, Person and Association of Persons, Person and enterprise, 

Association of person and enterprise, Association of enterprise and persons, Association of persons 

and association of enterprises. Any agreement that falls into one of the mentioned categories is 

expressly prohibited by the Competition Act. Sub-section(2) of Section 3 expressly prohibits the 

aforementioned entities from entering into any agreements concerning the production, supply, 

distribution, acquisition, or control of goods or services that have the potential to cause harm or are 

likely to cause Appreciable Adverse Effect on Competition (AAEC) in India. AAEC can be 

characterized as a phenomenon that occurs when one or more of the provisions of this Act are broken. 

https://www.cci.gov.in/sites/default/files/cci_pdf/competitionact2012.pdf
https://www.cci.gov.in/
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It encompasses the detrimental impact it has on market participants as well as good market 

competitiveness. Section 3's scope is sufficiently broad because it encompasses not only expressly 

stated agreements but also inferred commitments.  

Now, what constitutes anti-competitive behavior? The main yardstick of anti-competitive agreements, 

according to Section 3(2) of the Act, is their AAEC within India. The ideal market is one in which 

market participants are self-contained and operate as competitive restraints on one another. Market 

players' economic liberty is a precondition for maintaining open and unrestricted competition in any 

market. Anti-competitive agreements are agreements between two or more companies who compete 

in the same market to fix prices, reduce stocks, or otherwise manipulate the market in their favor. As 

a result, firms are limiting market competition, which has a negative impact on the end customer. It is 

important to note that Section 32 of the Act states that even if an agreement is made outside of India, 

the CCI has the authority to investigate it if it has an AAEC in India. It's also worth noting that the 

Section 2(b) defines "agreement" as any arrangement, understanding, or concerted action- (i) if the 

agreement, understanding, or action is formal or in writing; or (ii) whether the agreement, 

understanding, or action is intended to be enforced by legal actions. As a result, even a verbal 

agreement can be anti-competitive. If AAEC is established in India, an agreement between parties that 

has not been legalized, or that has been written but not executed or registered, can be considered anti-

competitive. Any agreement is AAEC that:- 

• Directly impacts buying or selling pricing is classed as an AAEC agreement. 

• Has an indirect impact on purchase or sale pricing. 

• It restricts production. 

• It has a supply limit. 

• Restrains technological advancement. 

• Restricts market service offering. 

• It can lead to bid-rigging. 

• Encourages collusive bidding. 
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HORIZONTAL & VERTICAL AGREEMENTS: 

Although the Competition Act of 2002 does not acknowledge the distinction between vertical and 

horizontal anti-competitive agreements, the text of Sub-section (3) and (4) indicates that the former 

involves horizontal agreements and the latter involves vertical agreements. Horizontal agreements are 

those in which two competitor firms agree to establish pricing, limit production scope, or share markets 

at the same stage of production. Horizontal agreements are contracts made by companies at the same 

stage of production. Because the parties to the agreement are at the same level of production in the 

same market, these agreements are known as horizontal agreements. Certain agreements between 

enterprises, including cartels engaged in identical or similar trade of goods or provision of services, 

are presumed to have an appreciable effect on competition under Section 3(3), which –  

a) directly or indirectly determines purchase or sale prices;  

b) limits or controls production, supply, markets, technical development, investment, or provision of 

services; 

c) allocates geographical market area, kind of goods or services, number of customers in the market, 

or any other comparable method to share the market or source of production or provision of services;  

d) resulting in bid manipulation or collusive bidding, either directly or indirectly. 
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These types of agreements are illegal by definition, and it is not essential to establish whether or not 

the arrangement in question is anti-competitive. This is a price-fixing or market-sharing agreement 

between producers of goods or providers of services, and it is widely regarded as the most damaging 

kind of anti-competitive agreement. Horizontal agreements are classified under a specific category 

under the Act and are presumed to be anti-competitive thereby causing AAEC. This is also recognized 

as the law 'per se.' This means that if a horizontal arrangement arises under Section 3(3) of the Act, it 

is presumed to be anti-competitive and to have a significant adverse effect on competition. A good 

example of an anti-competitive horizontal agreement would be an agreement between two coal 

producers not to compete on pricing. It is expected that such agreements would result in an AAEC 

situation.  

In Sodhi Transport Co. v. the State of U.P., the phrase "must be presumed" as employed in Section 

3(3) was regarded as a presumption rather than evidence indicating who bears the burden of proof. 

Cartels are a common type of horizontal agreement. Joint ventures between companies that promote 

efficiency in production, supply, distribution, storage, acquisition/control of goods/provisions of 

services are exempted under this section.  

Section 3(1) of the Act cannot be used alone; it must be used in conjunction with Section 3(3) for 

horizontal agreements and Section 3(4) for vertical agreements. It should be noted, however, that 

section 3(1) is not only a suggestive clause; it is the "genus" of the Act. It should also be used on its 

own to protect consumers' interests and to cover a variety of different sorts of agreements that may not 

fall within the auspices of Section 3(3) or 3(4).  

Moving on to vertical agreements, vertical agreements are ones that are made between two businesses 

at different phases of the production process, such as between a producer and a seller or a seller and a 

distributor, special contract of supply and refusal to trade, maintenance of resale price, tie-in 

arrangements, etc.  The 'per se' norm that applies to horizontal agreements doesn't extend to vertical 

agreements. As a result, a vertical agreement is neither anti-competitive nor has a significant negative 

influence on competition. Section 3 of the Act also forbids any arrangement between businesses that 

results in  Tie-in Arrangement. Furthermore, the following five fundamental parts of Section 3(4) must 

be satisfied in order to assess whether any arrangement is in violation of Section 3(4) read with section 

3(1) of Act: 

https://main.sci.gov.in/jonew/judis/9088.pdf
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a. There must be an agreement between enterprises or individuals;  

b. The parties must be at different stages or levels of the production chain in terms of production, 

supply, distribution, storage, sale or price of, or trade-in goods or provision of services;  

c. The parties must be in different markets;  

d. The agreement should cause or be likely to cause AAEC;  

e. The agreement should be of one of the types as illustrated in Section 3(4)., i.e., Tie-in arrangement, 

Exclusive supply agreement, Exclusive distribution agreement, Refusal to deal, and Resale price 

maintenance. 

These agreements are not illegal in and of themselves; in order to prove that they are anti-competitive, 

it must be shown that they cause or are likely to create a significant reduction in competition in India. 

The court decides on vertical agreements based on the premise of the rule of reason and whether or 

not the agreement is causing AAEC is also based on the same rule. This rule is used to examine both 

the positive and negative effects of competition. The rule of reason requires a thorough investigation 

to determine whether the challenged agreement fosters or hinders competition. Only if agreements 

result in unjustified limits on competition are they considered illegal. The Act, on the other hand, does 

not define the phrase "appreciable effect on competition," but it does give a list of elements that may 

be evaluated in assessing whether an agreement has an appreciable detrimental effect on competition 

under Section 19 (3). These elements are: 

a) creating barriers to new entrants into the market;  

b) compelling existing competitors out of the market;  

c) foreclosing competition by obstructing entry into the market;  

d) accrual of benefits to consumers;  

e) improvements in the production or distribution of goods or services;  

f) promotion of technical, scientific, and economic development through the production or distribution 

of goods or services. 
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A close examination of Section 19 (3) indicates that it serves the same purpose as the "rule of reason" 

approach when examining the impact of an agreement on competition. Clauses (a) to (c) of Section 

19(3) examine the anti-competitive consequences of an agreement on Indian competition, while 

clauses (d) to (f) examine the pro-competitive benefits. 

 

ROLE OF CCI: 

The Competition Act, 2002 established the Competition Commission of India. It is a statutory body 

with the authority to administer and enforce the Competition Act, including the imposition of 

penalties. It was founded when the demand for a healthy competitive environment arose as a result of 

the Vajpayee government's liberalization. A chairman, as well as a minimum of two and a maximum 

of six board members, make up the Commission. These individuals must have at least 15 years of 

expertise in their respective industries. The Competition Act, 2002 outlines its goals, responsibilities, 

and powers. Its principal responsibility and goal are to ensure that the Indian markets have a healthy 

and fair competitive environment, and it has the authority to do so by enforcing the rules and punishing 

anyone who violates them.  

Section 19(1) of the Act states that the CCI may investigate any suspected violation of Section 3(1) of 

the Act on its own or after receiving information from any person, consumer, or trade group, provided 

the fees and procedures are followed. The CCI may also act if the central government, a state 

government, or a statutory entity makes a referral to it. The CCI only conducts an investigation when 

there is a prima facie case, after which it directs the Director-general to initiate an investigation. Apart 

from any temporary orders that it can pass under  

Section 33 of the Act, if CCI concludes that the arrangement is anti-competitive and has AAEC. The 

Competition Commission can use the rule of reason to determine whether an agreement is anti-

competitive. According to the rule of reason, any constraint is of no effect unless it merely controls 

and fosters competition, as explained by the United States Supreme Court in the case of Board of 

Trade of City of Chicago v. the US. Furthermore, In the case of Yashoda Hospital and Research Centre 

Ltd. v. India Bulls Financial Services Ltd., the question of whether consumers can be parties to anti-

competitive agreements was challenged (IFSL) before the Competition Commission. According to the 

https://supreme.justia.com/cases/federal/us/246/231/
https://supreme.justia.com/cases/federal/us/246/231/
https://www.cci.gov.in/sites/default/files/MainOrder230311_1.pdf
https://www.cci.gov.in/sites/default/files/MainOrder230311_1.pdf


 

22 
 

Commission, there must be two or more firms and an agreement between them in order for Section 3 

to apply. In its decision in the matter of Jai Balaji Industries Ltd. & Ans. v. Union of India, the Gujarat 

High Court stated that consumers have no role to play in anti-competitive agreements. As a result of 

these judicial decisions, it is well established that a consumer cannot be a party to an anti-competitive 

arrangement as defined by Section 3 of the Act. 

 

CONCLUSION: 

Taken together, the Act is a positive step toward safeguarding free and fair commerce in India, and 

the government's attempts to create an efficient legal framework through which anti-competitive 

behavior of corporations may be easily discovered and stopped from obstructing competition are 

commendable. The Act attempts to prevent parties with AAEC in India from engaging in unethical 

behavior. This will ensure trade freedom and protect the interests of all parties involved, including 

consumers. However, such a goal will not be realized unless the parties doing business adhere to the 

Act's principles. When doing business in India, it is critical for the parties to avoid keeping any anti-

competitive elements in their agreements. Enterprises should be proactive in identifying anti-

competitive features in their current agreements. Employees can be educated on the consequences of 

anti-competitive agreements and how to avoid them. Individuals and businesses can always seek the 

advice of specialists who can lead them to a safer solution if necessary. The Competition Act, 2002 is 

a comprehensive law with the goal of promoting fair competition, catching up with the global 

economy, protecting consumers' interests, and ensuring a stable market for India. 

 

 

 

 

 

 

https://www.casemine.com/judgement/in/56ea831e607dba36fd0b7b6a
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DIGITAL MARKETS :  NEED FOR A NEW APPROACH TO MERGER 

REGULATION 

 

The emergence of digital markets has heralded a remarkable shift in antitrust law, with the impact of 

mergers on potential competitors attracting particular attention in recent years. While authorities in 

the United States (‘US’) and the European Union (‘EU’) have begun deliberating on solutions to these 

challenges, India arguably lags behind in important respects. Progress has been made through the 

report of the Competition Law Review Committee (‘CLRC’); however, a lot remains to be done in the 

context of strengthening India’s combination enforcement. 
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THE NEW THEORIES OF HARM 

While theories of harm pertaining to vertical and horizontal effects have proved fruitful in assessing 

the vast majority of mergers, digital markets have created situations where they tend to lose their 

effectiveness. This starts with the prevalence of network effects. Since the value of products is derived 

from the number of consumers who use it, these markets point towards concentration where 

acquisitions are an easy way for companies to consolidate their position. Further, these mergers are 

generally not reviewed because they do not meet the thresholds, while still contributing to adverse 

effects on competition by removing a potential threat to the incumbent. As a result, a need exists to 

identify and prohibit these mergers, which can only be achieved through newer theories of harm. 

 

NASCENT COMPETITOR THEORY 

As noted by Scott Hemphill and Tim Wu, the nascent competition theory generally covers prospective 

innovation by a future competitor. More specifically, the definition has three aspects: first, that the 

technology brought by the nascent firm provides the foundation for an innovative platform; second, 

that its potential has not yet been fully recognised; and third, that the innovation might pose a serious 

threat to the business of a dominant incumbent. 
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Since the theory cannot be so broad as to encourage undue intervention, Hemphill and Wu’s theory is 

restrictive: it only covers firms that contribute to technical progress or to new business ideas that are 

able to capture consumer interest. It leaves out instances where the start-up does not innovate but still 

poses a threat to the incumbent, and where firms produce goods facilitating third party competition. 

One answer to the problem of identifying such instances could be to examine the response of 

competitors to firms that pose a threat to the incumbents. This would make intervention easier, since 

the primary challenge is the fact that regulators are hesitant to intervene given the uncertain nature of 

the nascent firm’s trajectory. 

 

KILLER ACQUISITIONS 

The term ‘killer acquisitions’ refers to instances where a merger is carried out for the specific purpose 

of discontinuing the product being developed. The term was coined in an empirical study of the 

pharmaceutical industry, wherein it was found that more than 6% of acquisitions of new entrants fell 

within the category. The nature of the pharmaceutical sector contributes to this phenomenon, since a 

firm with a patent over a product would be interested in quashing the emergence of viable alternatives. 

This effect is particularly strong where the market sees low competition or when the patent is far from 

expiration. 

 

The theory’s appeal to regulators is clear when one considers the fact that that most start -up 

acquisitions cannot be reviewed. As a result, there is no way of knowing whether the acquirer is 

quashing the products and hindering competition. For example, Facebook’s acquisition of WhatsApp 

in 2014 did not meet the threshold in Europe and was only reviewed after referrals by multiple member 

states, though it was not a killer acquisition. This lacuna has prompted calls for reform in merger laws, 

with the killer acquisition theory becoming a touchstone in discussions surrounding antitrust scrutiny 

of the sector. 

 

RESPONSES FROM THE EUROPEAN UNION AND THE UNITED STATES 
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The Furman Review commissioned in the United Kingdom (‘UK’) found that, over the last decade, 

Big Tech companies have made around 400 acquisitions globally. Another study analysed the 

acquisitions carried out by Big Tech over a three-year period, where they found that the brand of the 

acquired firms was closed within a year of the acquisition in 105 cases. These studies brought to light 

the under-enforcement that is prevalent in digital markets, whose risks were emphasized by the Stigler 

Committee on Digital Platforms set up in the US. 

These issues have been closely scrutinised by the EU, which has recognised the dangers of under-

enforcement in a market prone to concentration. The utility of thresholds has been re-examined, with 

Germany and Austria taking steps to introduce transaction value thresholds to capture situations where 

companies with little turnover are purchased. These entail notification of mergers if the value of the 

consideration paid in return for the transaction is more than 400 million euros and the target is 

‘significantly active’ in Germany. The UK uses the share of supply test, wherein the Competition and 

Markets Authority (‘CMA’) can review a transaction if parties have a share of supply exceeding 25% 

and the transaction would lead to an increase in that share. 

However, even in jurisdictions where regulators have some amount of flexibility, nascent competitor 

acquisitions have been allowed to pass without scrutiny. This seems to be evidence of a bias towards 

inaction, on the grounds that such mergers generally do not have anticompetitive effects.  

Here, the primary obstacle lies in devising the counterfactual. Deploying strategies used in the case of 

mature firms to arrive at the counterfactual is a challenging task. The relevant timeline might vary 

depending on when the competitive pressure is exerted, while uncertainty about the future leads to 

conservatism on the part of regulators. Suggestions have been put forward for a composite 

counterfactual which takes into account the strength of the competitive threat but for the merger and 

avoids both dystopian and “nirvana” counterfactuals. The counterfactual must take into account factors 

like the market power of the incumbent and the substitutability between the products: the idea is that 

in the absence of the historical data, qualitative evidence can be collected to assess whether the price 

for the merger involves payments for non-existent synergies. 
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In the US, Hemphill and Wu have proposed using an approach that combines section 7 of the Clayton 

Act and section 2 of the Sherman Act, with the idea being to prohibit conduct that is capable of 

contributing to the maintenance of the incumbent’s market power. This approach does not seek to 

prove a successful entry of the nascent company in the counterfactual world, but only requires that the 

acquisition leads to the probability of a highly detrimental loss to the market. 

In cases where the start-up has begun operating in the incumbent’s market, a section 7 complaint can 

make use of the presumption of illegality for horizontal mergers to block the transaction. However, 

the more important tool is section 2, which applies to exclusionary conduct undertaken by entities with 

monopoly power. In these cases, the burden on the regulator only extends to demonstrating that the 

conduct (the merger) is reasonably capable of contributing to the maintenance of market power. This 

would mean that showing the likelihood of successful entry but for the deal would be unnecessary, 

which is important to prompt regulatory action. Finally, section 2 is suggested as the ideal tool since 

it brings multiple acts within its purview, including acquisitions where the intent is to eliminate a 

competitor. For example, if Microsoft attempted to acquire Netscape to eliminate the latter as 

competition, it would have amounted to exclusionary conduct. This is a necessary conclusion since an 

acquisition in such cases would amount to the elimination of a competitive threat. 
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THE CASE FOR ADOPTING A UNIFORM ENFORCEMENT POLICY 

In India, recent acquisitions demonstrate why there is a need to incorporate these theories into the fold. 

During the acquisitions of Jabong and TaxiForSure by Myntra and Ola respectively, the CCI did not 

examine the mergers’ impact on competition since they fell below the thresholds. In both cases, the 

older brands were shuttered sometime after the merger, with the  closing of Jabong and the shutting 

down of TaxiForSure name after the businesses were integrated. This represents a clear case of killer 

acquisitions, which also resulted in consolidation of the relevant market and a lessening of 

competition. 

As part of the CLRC’s recommendations, the draft (Competition) Amendment Bill, 2020 contains 

provisions allowing the CCI to define new thresholds for merger notification. Given that this allows 

the CCI to notify deal value thresholds for specific sectors, there is a greater likelihood of capturing 

acquisitions like Jabong and TaxiForSure in the future. However, it is important that such deals are 

specifically recognised as killer acquisitions, rather than just as agreements causing an appreciable 

adverse effect on competition. This will ensure that a different approach is adopted when dealing with 

such instances where, for example, the need to establish a counterfactual does not place an undue 

burden on the regulator. 

However, ensuring effective enforcement cannot be accomplished merely with the institution of deal 

value thresholds: other measures will have to be taken to provide adequate oversight. Apart from 

considerations involving the counterfactual, a number of authorities have suggested reversing the 

burden of proof when it comes to acquisitions of nascent competitors. Such a structural presumption 

against combinations is not novel and is already used in some cases in the US. Another idea suggests 

that where the acquirer occupies a dominant position, parties to the merger must produce evidence that 

the situation would not be anticompetitive. In the absence of such proof, the merger should be blocked 

in order to protect consumer welfare.  

Another proposal is the adoption of a balance of harms approach to replace the balance of probabilities 

test. The reason for this is that the latter requires conclusive evidence of future growth, which is rarely 

available in the case of potential competitors. This makes it preferable to look at the likelihood of harm 
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(and the scale of anticompetitive effects in the event that it does) and seek intervention where the scale 

of harm is higher. 

Ultimately, India’s success in terms of regulating mergers in the digital market depends on the CCI 

moving taking developments in jurisprudence into account. While adopting the approaches mentioned 

above would result in a shakeup of existing merger practices, it can be argued that digital markets 

merit a strong response in view of their challenges. Even if the Act does not receive further updates, 

targeted guidance notes published by the CCI can clarify their approach to digital markets and 

elaborate on the theories underpinning this perspective. This depends crucially on the adoption of a 

philosophy that takes into account the new challenges posed by Big Tech – therefore, there is a need 

for the CCI to evolve an enforcement policy that incorporates these ideas. 

 

 

CONCLUSION 

The aim of this post has been to underscore the need to change India’s merger control regime with 

reference to the challenges posed by Big Tech. For this, it was necessary to highlight the new 

phenomena that have emerged in this area, as well as the challenges faced by more advanced 

jurisdictions. India’s consistent ‘one size fits all’ approach has served it well as far as ease of doing 

business is concerned, but the emergence of digital markets means that its approach to such issues 

needs to undergo a radical shift. The proposals mentioned in the paper are in furtherance of this goal. 

It is only if the CCI begins to shift its approach to the new challenge that it will be able to effectively 

fulfil its goal of preserving competition and protecting consumer welfare. 
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CROSS BORDER MERGERS: IMPLICATIONS UNDER THE COMPETITION ACT, 2002 

 

The regulatory framework dealing with mergers in India is primarily governed by the Companies Act, 

1956. However, as it stands today, it does not deal with the effects of merger on competition. To this 

end, the Indian Parliament in 2002 enacted the Competition Act. 

 

ABSTRACT 
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The paper primarily deals with the existing legal scenario pertaining to the mergers, its evolution and 

significance. Secondly, we have focused on the deadlock of the Bharti- MTN deal and its ramifications 

on the Indian economy followed by the implications of the various significant legislation like the 

Income Tax Act, 1961, the Competition Act, 2002 and the FEMA along with a study of the cultural 

dissonance and its corresponding role in a post-merger situation. Last but not the least we have tried 

to etch out a scheme of various suggestions regarding the various bottlenecks for the efficient 

execution of various legislation and legal directives to make the economy investment friendly. 

 

I. MERGER REGULATION UNDER THE COMPETITION ACT 

A. Background 

On January 31, 2007, the steel goliath Tata Steel Limited concluded one of the biggest Indian cross-

border mergers deals by acquiring the Anglo-Dutch steel company, Corus Group Plc. for $13.70 

billion. The merged enterprise, Tata-Corus, employs 84,000 people across 45 countries. It has the 

capacity to produce 27 million tons of steel per annum, making it the fifth largest steel producer in the 

world. The merger also gave Tata Steel access to Corus’ strong distribution networks in Europe. 

The aforesaid illustration is a glimpse of the growing trend of merger activities undertaken by Indian 

companies across Indian borders on a scale that is unprecedented. This scenario is a reflection of the 

aspiration of every enterprise in a free-market economy to capture substantial market power. Most 

mergers bring about benefits to the merging enterprises by inter alia diversification of activities, 

achievement of economies of scale, improved profitability and greater access to the supply chain. 

Certain mergers, however, may potentially lead to reduction in competition in the market that could 

adversely impact consumers and the economy as a whole. This might happen if the merger creates a 

monopolistic enterprise which abuses its position by putting barriers to entry in the market, imposing 

discriminatory pricing and causing reduction of output. These adverse effects could outweigh the 

perceived benefits of a merger. 

For this precise reason, competition laws across the world provide for merger control provisions. The 

regulatory framework dealing with mergers in India is primarily governed by the Companies Act, 

1956. However, as it stands today, it does not deal with the effects of merger on competition. To this 
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end, the Indian Parliament in 2002 enacted the Competition Act (“the Act”). The Act apart from 

prohibiting anti-competitive agreements and abuse of dominant position by enterprises also regulates 

mergers. 

 

B. Regulation of Combinations  

The Competition Act intends to establish merger review and control procedures designed to prevent 

anti-competitive combinations. The Act uses the word “combinations” to cover acquisition of control, 

shares, voting rights and assets, and mergers and amalgamations. The Act does not prohibit all mergers 

per se but regulates only those combinations which cause or are likely to cause an appreciable adverse 

effect on competition within the “relevant market” in India. It takes a threshold of assets and turnover 

as the judging criterion for a combination to be covered under the prohibition of the Act. After the 

2007 amendment to the Competition Act, a mandatory obligation has been cast on the merging 

enterprise to notify a proposed transaction to the Competition Commission of India (“CCI”) when it 

exceeds the prescribed thresholds. Thus, in order to proceed with a combination, prior approval of the 

CCI is required. Notice of intent to enter into a combination shall be given to the CCI within 30 days 

of: 

 

● The approval of the proposal relating to merger and amalgamation by the board of directors of 

the enterprises concerned; or 

● The execution of any agreement or other document for acquisition or acquiring control. 

 

After receipt of the aforesaid notice, the CCI has investigative powers in relation to combinations 

under sections 20, 29, 30 and 31 of the Act. Various factors are provided for determining whether a 

combination is likely to have an appreciable adverse effect on competition in India, and penalties are 

provided for such violations. The Commission is not empowered to initiate any inquiry into any 

combination after the expiry of one year from the date on which such combination has taken effect. 
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The 2007 amendment also added an important provision to the Act vis-à-vis cross-border mergers to 

the effect that no combination shall come into force until two hundred and ten days have passed from 

the day on which the notice was given to the CCI; or the Commission has passed orders under section 

31 approving, rejecting or modifying the terms of the proposed combination. Last but not the least, 

section 32 of the Act allows the CCI extra-territorial jurisdiction to examine a combination between 

parties outside India and pass orders against it provided that it has an appreciable adverse effect on 

competition in India. 

 

INTRODUCTION: 

Ever since liberalization, there has been an increase in cases of mergers and acquisitions. The  

Competition Act has the power to regulate Mergers and acquisitions. In 2008, the commission came 

out with the Competition Commission (Combination) Regulations, which regulates merger 

transactions. The MCA came out with the notification to implement the cross-border merger provision, 

section 234, on 13th April, 2017. The competition commission has been dealing with cross border 

merger cases before the particular section was notified as well. The relevant provisions under the 

Companies act, 2013 and Competition Act, 2002 are discussed further in the paper.  

The Competition Act has set a threshold of 210 days for deciding upon the issues of mergers, 

amalgamations, and acquisitions. It should not be seen as a minimum time period for a party to notify 

the Commission. The combination comes into effect from the next day Since cross border M&As are 

the order of the day, the law takes care to provide domestic nexus as a prerequisite for notifying the 

Commission in terms of assets or turnover in India of the combined entity. of being accepted by the 

CCI. Not every Combination case is required to be notified to the commission. As compared to other 

countries Indian laws prescribe high limits for assets or turnover. 

Cross border, mergers have recently increased in India and the law makes sure that such  mergers are 

notified to the commission about the combined entity. This article discusses the contemporary issues 

related to the powers of the Competition  
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Commission and merger controls. Further, it discusses decisions given by the CCI in cases of cross-

border mergers. The commission also has extra territorial jurisdiction to adjudge cases of cross border 

mergers. 

    

 CONCEPT OF CROSS BORDER MERGERS 

A cross border merger is basically when a company from one country is acquired by a company from 

another country. Any company can be acquired, be it private or public. When a merger happens by 

way of the foreign investments, it is termed as cross border merger and acquisition. Such a merger 

results in change of authorities and control structure. Cross border merger happens when the assets 

and liabilities of the two merging companies are put together and combined which results in formation 

of a new entity and when we talk about cross border acquisitions, the native company’s assets and 

liabilities are transferred to the foreign company and the local company ceases to exist. The basic 

reason behind such mergers is growth. It is considered to be a pretty good alternative for companies 

with good grasp within the market in their own country. This sort of a merger helps such companies 

to expand into new markets. 

 

GENERAL PROVISIONS: 

A cross-border merger under Section 234 should adhere to the prerequisites as set down in Sections 

230-2321. This will incorporate procedural necessities, for example, filing of application before 

NCLT, calling meetings of stakeholders, distribution of publication in regard to the merger, and so on. 

Sub-section (5) of Section 230 accommodates sending of notice and other documents to the regulators 

and other authorities such as the competition commission of India who will be influenced by the 

merger, in order for them to decide within the 30 days’ period.  

A prescribed procedure is required to be followed to determine whether a filing is required before the 

Competition Commission. The first step is to examine the transaction. In 2011, the ministry of 

Corporate Affairs, Government of India came out with an exemption as a de Minimis requirement for 

a notice to be filed with the Competition Commission. The acquisition of the target company, whose 
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share, assets and liabilities, voting rights etc are being transferred, must have assets of Rs. 250 crore 

or less and a turnover of Rs. 750 crore or less.2 This provision is there for a period of five years and 

until the limit does not exceed the benefits accrue. In 2016, the Ministry of Corporate Affairs extended 

this benefit for another period of five years.                                                                                                   

They also increased the limit of assets to Rs. 350 crores or less and the turnover to Rs. 1000 crore or 

less. The second exemption available is that the aggregate of the assets and turnover of the acquirer 

and the target company must not increase Rs. 2000 crores and Rs. 6000 crores respectively. In case of 

cross border mergers it is 1000 million USD along with Rs. 1000 crore assets in India and 3 billion 

USD turnover and Rs. 3000 crores of investment in India. For a group of companies Merging the 

provisions are different.  

In case these thresholds are met then as per the combination regulations of the Commission, it has the 

authority to carve out certain transactions as not having an appreciable adverse effect. Competition 

Commission of India, which is seemingly the authority, is explicitly to be given the said notice and 

records. The threshold which is mentioned in section 5 of the Competition Act provides for conditions 

that need to be fulfilled which does not find mention under the companies act.Section 32 of the 

Competition act lists down the situations on which the act is applicable. It will apply to Anti-

competitive agreements, abuse of dominant position and mergers and acquisitions. 

The Commission, thus, has the power to regulate or investigate in matters of cross border mergers. 

Provisions of section 32 are to be read with the provisions of section 18 of the Competition act. Section 

18 indicates in nonexclusive specific terms the obligations of the Commission and the means it can 

apply in its capacities under the act. It clearly expresses that it is the duty of the Competition 

Commission to make its best efforts in eliminating the practices, which might have an adverse effect 

on the competition and consumers in order to protect such competition and ensure freedom of trade in 

the market. For the purpose of discharging their duties the commission has the authority to enter into 

any arrangements with the approval of the Central Government with an agency in a foreign Country 

or the country itself. 

 

EXAMINING THE ROLE OF CCI: 
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It is important for all companies dealing with india to consider the anti-trust issues while  making 

decisions for their businesses in India since the commission has focused on enforcing its ambitions for 

which heavy financial penalties might be imposed on the firms. The act looks at the corporations’ 

everyday business as well as long-term goals. Further, while performing due diligence or entering into 

contracts for the purpose of mergers and acquisitions antitrust issues must be considered to ensure that 

any non-compliance does not occur. The stringency of the review process by the commission, 

therefore, impacts the possibility of certain deals. Merger regulation is one of the broad objectives of 

the enactment of the Competition Act. Numerous ideas of the new law are similar to those found in 

the European Union or the United States. 

Be that as it may, since the economic conditions are altogether different in India, these ideas may not 

be interpreted or considered in a similar way. The main concern that should be made and 

acknowledged with no reservations is that in an interconnected world economy everything influences 

everything else.  

The globalization and radical changes in economy have expanded worldwide competition and has 

created a requirement for an undeniably coordinated and developing legal framework. Various patterns 

have added to the quickened globalization of industry and the joining of worldwide economies. For 

example, the developing understanding in accessible infrastructural amenities, dissemination 

channels, and advertising approaches has empowered organizations to accustom items and brands with 

an all-inclusive commercial centre. Nevertheless, it is not to propose that the Competition Act, 2002 

gets the authority to govern all international transactions. It is necessary to recognize methods for 

recognizing those international issues influencing Indian trade adequately to warrant adequate 

consideration from our law. There are certain limitations imposed on the act. The act has limited the 

period in which The Competition Commission may take cognizance and investigate. It cannot do so 

after the completion of one year from the date on which such merger has come into force. After the 

entity is merged, the Competition Commission does not have the power to regulate its actions even 

though it might have an adverse effect on the competition. It would be ultra vires if the one year period 

is over until they are entering into any anti-competitive agreements or abusing their dominant position 

 

IMPLICATIONS 
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The emerging challenges to cross-border mergers posed by the implementation of the Act in its present 

stage may be evaluated in context of the following aspects. 

 

A. High threshold limits 

As already noted before, a cross-border merger transaction to be a combination hit by the Act must 

satisfy two conditions before section 6 is triggered, namely total assets or turnover value of the 

combined entity and its territorial nexus with India. 

Given the fact that the Act seeks to center the triggering of its applicability on the asset/turnover test, 

there may be certain situations where such an approach may cause inadvertent consequences. The 

threshold limits in the Indian law are relatively higher than in most jurisdictions. If the merged 

enterprise formed after a cross-border merger has assets worth more than $500 million, or turnover 

more than $1500 million; or the group to which the merged enterprise belongs has assets worth more 

than $2 billion, or turnover more than $6 billion then such combination will come under the purview 

of the CCI. 

As a consequence of such high threshold limits, many cross-border transactions – especially those in 

capital-intensive industrial sectors such as petrochemical – which do not affect competition in India 

per se, will require approval of CCI for the sole reason that one of the parties involved is large enough 

to exceed the threshold. This may bring even an inconsequential merger transaction under the scrutiny 

of CCI – thereby causing unnecessary delay in its conclusion which, in turn, impedes the industrial 

and economic growth. 

The rationale behind keeping such high threshold limits is to reduce the workload of the Competition 

Commission under the mandatory notification regime. However, this leads to another important 

implication – that of excluding merger transactions falling below the prescribed thresholds but which 

nonetheless cause an appreciable effect on competition in their particular sector. 

Under section 5 it is mandatory for a foreign company with assets of more than $500 million, which 

has a subsidiary or joint venture in India with a substantial investment above Rs.500 crores, to notify 

the CCI before acquiring a company outside India. For e.g. a Japanese automobile company such as 
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Suzuki, which has a JV with an Indian company Maruti Udyog Ltd., would have to notify the CCI of 

any merger or acquisition made by it in Japan, regardless of it having any effect on competition in 

India. Regulation of combinations on the basis of monetary thresholds will unnecessarily subject a 

large number of offshore mergers, with little connection to India, under the radar of the CCI. This 

requirement not only acts as a burden on the CCI by increasing its workload but also has an indirect 

effect of deterring foreign companies from making investments in India. 

 

B. Conflict of jurisdiction in cross-border mergers 

Another pivotal area of concern with respect to cross-border mergers is the potential conflict in 

competition regimes of various countries. A key problem of multiplicity of jurisdictions is the 

possibility of inconsistent decisions by two different competition authorities vis-à-vis the same merger 

transaction. This is because the principles guiding any competition authority to determine the effect 

of any combination vary from country to country. For instance, the CCI is mandated to have due regard 

to the factors enunciated in section 20(4) of the Act. There may be instances where the CCI may even 

permit cross-border combinations affecting competition, when the economic benefits of such a 

combination outweigh its adverse impact, if any. However, the same transaction may not be allowed 

by the corresponding competition authority under whose jurisdiction the foreign enterprise falls. What 

may thus be regarded as anti-competitive in one jurisdiction may not be regarded the same in another 

jurisdiction. 

Another provision of the Competition Act that is likely to create conflict of jurisdiction in cross-border 

mergers is section 32, which empowers the CCI to inquire and pass orders in cases of transactions 

taking place outside India but having an effect on competition in India. This is on the basis of “effects 

doctrine”, according to which states have jurisdiction over conduct having anti-competitive effects in 

their territory even if it takes place in another state. The Act however, does not throw light on how the 

said order under section 32 is to be implemented. 

It is submitted that the Act should incorporate necessary provisions for conferring power on the CCI 

to seek cooperation from foreign authorities for implementing its orders with respect to cross-border 
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anti-competitive practices. As it stands now, section 32 is worded broadly and allows the CCI to extend 

its jurisdiction beyond the Indian shores without any implementation mechanism. 

The conflict arising out of the above-mentioned situations has not been adequately addressed by the 

present Indian competition law. Jurisdictions reviewing the same transaction should engage in such 

coordination as would, without compromising enforcement of domestic laws, enhance the efficiency 

and effectiveness of the review process and reduce transaction costs. 

One suggestion to resolve this issue is following a “Coordinating Agency Model” wherein the various 

competition authorities involved in a particular cross-border transaction cede jurisdiction to a 

supranational agency. This agency will conduct an investigation and submit recommendations to the 

local authorities involved in the transaction. Such a model will not only prevent divergent decisions 

but will also lay down a harmonizing standard to address the loopholes in various competition laws. 

It is also proposed that in order to enforce the Indian competition law effectively in case of cross-

border combinations, the CCI should enter into bilateral agreements with other countries pursuant to 

the power conferred on it under provision to section 18 of the Act. The object of such agreements is 

to promote cooperation and exchange of information between concurrently reviewing competition 

agencies. It will also lessen the possibility of differences between them in the application of their 

competition laws. The US-EU Merger Working Group- Best Practices on Cooperation in Merger 

Investigations dated September 23, 1991 is one such example of a bilateral agreement. The major 

terms of this agreement cover the timing of the investigations by the US and EU antitrust (competition) 

agencies, collection and evaluation of evidence, discussing their respective analyses at various stages 

of investigation etc. 

 

C. Merger review: Ex-ante exercise 

Unlike regular cases of abuse of dominance or anti-competitive agreements which require an ex-post 

analysis, merger review is an ex-ante exercise. This essentially means that the CCI has to use the “rule 

of reason” approach to predict whether a combination of cross-border merging parties will ultimately 

result in the creation of a monopoly in India. Foreseeing such a prospective state of affairs in the future 

makes the inquiry quite uncertain. 
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D. Increased Costs 

In order to proceed with a combination, prior approval of the CCI is required within 30 days of the 

execution of any agreement or other document for acquisition or acquiring control. The terms 

“agreement” and “other document” in section 6 are not defined in the Act. The ambiguity in its 

meaning may stretch its ambit to also include a Memorandum of Understanding or a Letter of Intent. 

Such an interpretation will be detrimental as it will increase the compliance costs at a premature stage 

of negotiations when it is uncertain whether the transaction will proceed. 

 

E. Duration of inquiry by Competition Commission 

The Competition Act prescribes a waiting period of two hundred and ten days for any sort of 

combination to come into force. This review period available to the CCI is longer than in other foreign 

jurisdictions, for e.g. in Japan and Germany the same is one hundred and twenty days. It is submitted 

that the time frame of two hundred and ten days should be cut short. 

It is important to keep in mind that India is a growing economy which is advancing at a rapid pace. It 

is, therefore, the need of the hour to have legislations which act as catalyst to such phenomenal growth 

rates rather than prove to be a disincentive for foreign companies interested in cross-border merger 

with an Indian counterpart. Such a long waiting period of 7 months for the CCI to grant its approval 

to a proposed combination could mean important business decisions of the merging enterprises would 

be required to be kept on hold. Foreign investors who are more familiar with the shorter review period 

in their respective countries may perceive this as a hindrance in their business plans and seek other 

destinations for investment. 

F. No inquiry after one year 

It is noteworthy that the Act limits the powers of the CCI to look into the combinations after the expiry 

of one year from the date on which such combination has taken effect. However, a merged entity may, 

under certain circumstances, have a detrimental effect on competition in the long run. In such cases it 

will be ultra vires the power of the CCI to regulate the merged entity after the one year period ends. 
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Adequate changes should be made to the Act so that merged enterprise does not adversely affect 

competition throughout its life. 

 

III. CONCLUSION 

Cross-border merger is the sign of a vibrant economy. Its importance can be gauged from the fact that 

they constitute approximately 70% of the total number of mergers worldwide. A buoyant Indian 

economy coupled with progressive government policies and newly found dynamism in Indian 

businessmen have contributed to the growing trend of inorganic expansion, by way of mergers and 

acquisitions, amongst Indian corporates. 

However, even in this era of globalization; the emergence of multinational corporations, 

interdependence of economies and the role of private enterprises in economic development is 

emerging as a watershed in the “regulatory and reform” thinking. The Indian Competition Act, 2002 

is one such form of regulatory mechanism. A macro-level overview of the Act shows that it was drafted 

with the noble intention of curbing anti-competitive combinations in the Indian economy. This 

intention alone does not lend perfection to the Act as there exist various loopholes that need to be 

rectified. 

The need is to prohibit mergers and acquisitions which are anti-competitive and to permit at the earliest 

such mergers and acquisitions which are beneficial. Consequently, the achievement of balance 

between prohibition and permission is of utmost necessity. The 2007 Amendment to the Competition 

Act, 2002, sought to remove certain flaws from the Act and has succeeded reaching only halfway, 

with a lot of other conflicts yet to be resolved. For India to be a global player in the field of merger 

and acquisitions, the implications of these conflicts on cross-border mergers under the Competition 

Act have to be carefully studied by the legislators and quickly resolved. 

REGISTRATION OF THE PARTNERSHIP FIRM UNDER THE INDIAN PARTNERSHIP 

ACT 1932 

 

INTRODUCTION 
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A Partnership is one of the most important forms of a business organization. A partnership firm is 

where two or more persons come together to form a business and divide the profits in an agreed ratio. 

The partnership business includes any kind of trade, occupation and profession. A partnership firm is 

easy to form with fewer compliances as compared to companies. 

The fundamental premise of understanding of the statutory provisions associated with the area of 

partnership is principally derived from the understanding of the Indian Partnership Act 1932. This was 

one of the earlier precedents set in the Indian statutory history which fundamentally evaluates and 

analyses the critical junctures associated with the process of partnership in India. However this is 

essentially a relic of our colonial past which is undoubtedly a no forged one. The fundamental notion 

of partnership as an act of mutual trust is essentially not codified. 

However, the principal notion associated with the development of such an act is critically evaluated 

as a major milestone in the statutory history of Indian jurisprudence which undoubtedly requires major 

changes in its modus operandi. Although many judicial precedents have been resolute, none of them 

have critically made a justification. The fundamental notion of this understanding is based on the fact 

that partnership as an act is invariably based on the fact that partnership as an act requires a factor of 

mutual trust and dignity in an amicable manner which is needed in an amicable manner and can’t be 

forfeited. However a codification of such a document requires an invariable amount of flexibility as it 

necessitates a laudable amount of combination of statutory compliance and values. However the law 

of the land necessarily needs a value phase but in a case of fact value conjectures the fact and the 

matter of compliance always presides over the value. However in a rapidly changing business 

environment where impersonal business entities such as a company are in prominence, the concept of 

partnership as a business needs much modification to gain legitimacy and value in a changing business 

environment. 

Having said that, among the number of pros and cons, the legitimacy of the partnership as a business 

entity needs particular speculation and analysis of the business environment as a new form of business 

known as the “Limited Liability Partnership” has evolved into a mainstream business establishment 

model where the concerned business developers can opt for a relative term of risk and liability which 

was fundamentally missing in the partnership agreement and was a much needed change, which is 

particularly appreciated by the business communities across the world for the amount of flexibility it 
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provides for the new business commodities such as startups and other ventures. However an exclusive 

understanding of the registration of the firms under the Indian Partnership Act, 1932. 

Partnership firms in India are administered by the Indian Partnership Act, 1932. While it is not 

necessary to enter one’s partnership firm as there are no fines for non-registration, it is appropriate 

since the certain rights are denied to an unregistered firm. 

 

FUNDAMENTALS PROBLEMS FACED BY NOT REGISTERING A FIRM 

The following can be understood as the principle disadvantages faced by a partner if he/she does not 

register the firm under Indian Partnership Act, 1932: 

(1) A partner is not entitled to file a suit in any court of law against the other partners or the firm for 

the execution of any right emerging from any undertaking or right bestowed by the Partnership Act.  

(2) A right evolving from an undertaking cannot be implemented in any Court of law by or in support 

of one’s firm against any other firm. 

(3) Moreover, the firm or any of its associates cannot assert a set off (i.e. fundamental negotiation of 

debts possessed by the argufied parties to one another) or other actions in a disagreement with a third 

party. 

The Process of Registering a Partnership under Indian Partnership Act, 1932 

The primary initiative regarding the process of registration or incorporation of partnership firms is to 

forward an application filling Form No. 1. As per the provision of section 58 it should include 

following details: 

 

● The name of the firm. 

● The full names and permanent resident address of the partners. 

● The timespan of the firm. 
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● Business the date when each partner effuses to the firm. 

● The principal place of business transaction of the firm. 

● The names of any other places where the firm carries its functional obligations. 

 

This undertaking is needed to be signed by all the associate partners, or by their respective agents 

principally given authority on their behalf. 

 

PARTNERSHIP DEED 

A partnership deed is an agreement between the partners in which rights, duties, profits, shares and 

other obligations of each partner are mentioned. A partnership deed can be written or oral, although it 

is always advisable to write a partnership deed to avoid any conflicts in the future. 

● Details Required in a Partnership Deed 

● General details 

● Name and address of the firm and all the partners. 

● Nature of business. 

● Date of starting of business Capital to be contributed by each partner. 

● Capital to be contributed by each partner. 

● Profit/loss sharing ratio among the partners. 

● Specific details 

 

Apart from these, certain specific clauses may also be mentioned to avoid any conflict at a later stage:  
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● Interest on capital invested, drawings by partners or any loans provided by partners to the firm. 

● Salaries, commissions or any other amount to be payable to partners. 

● Rights of each partner, including additional rights to be enjoyed by the active partners. 

● Duties and obligations of all partners. 

● Adjustments or processes to be followed on account of retirement or death of a partner or 

dissolution of the firm. 

● Other clauses as partners may decide by mutual discussion. 

 

Secondly, all partners should necessarily solicit their signature application form or their authorised 

agents on their behalf in the occupancy of a witness who must be Advocate, Gazetted Officer, Vakil 

or Magistrate of Registered Accountant. If a partner declines to sign the application form, registration 

cannot happen unless that partner’s name is dribbled. 

The application as mentioned above has to be sent to the Registrar at the enumerated address along 

with the prescribed fees. As per section 71 of Indian Partnership Act, states are authorized to make 

their own regulations with respect to prescribing the fee structure for registration or incorporation of 

partnership. However, Schedule I of Indian Partnership act states the at most or maximum prescribed 

fees that can be charged by the states. As per Schedule I, the maximum registration fees for a statement 

under section 58 is Rs.525. 

 

 

 

WHEN IS PARTNERSHIP REGISTERED 
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As provided in the Section 59, a partnership is said to be registered when a registrar is well pleased 

with the fidelity of application filed according to section 58 and an entry of statement in the register 

known as Register of Firms is recorded. 

 

PROOF OF REGISTRATION 

According to Rule 9 under Indian Partnership Act, a documented proof of registration or incorporation 

for that matter is a registration certificate signed by the Registrar. 

 

BUSINESS NAME OF THE FIRM 

Alteration of Particulars- Whenever an amendment or change is made in any of the understated 

particulars then it should be conveyed to the Registrar of firms and a satisfactory alteration is rendered 

in the register. The change to be rendered is sent in a stipulated form and with the stipulated fees. 

Following amendments or alterations are to be sent to the Registrar: 

● Any alteration in the name of the firm. 

● Any alteration in the principle place of business transaction. The alteration in name or principal 

place of business transaction almost requires a fresh new registration. These alterations should 

be sent in a stipulated form and should be rendered signature by all the partners. 

● Whenever the constitution of the firm is altered i.e., an old partner may retire or a new partner 

may be added. 

● Any alteration in the name of a partner or his residential/official address. 

● When a minor partner gains the age of maturity, he is left to the discretion whether to elect to 

become or not to become a partner. 

● When the firm is subjected to dissolution. 

ADVANTAGES OF REGISTRATION 
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The registration of a firm is done not only towards the benefit of the firm but also for those who deal 

with it. The following benefits are obtained from the registration of a firm: 

 

(i) Benefits to the Firm 

The firm gets an unmitigated right towards the third parties in civil suits for getting its rights 

discharged. In the non-existence of registration, the firm is not entitled to sue outside partners in courts. 

 

(ii) Benefits to Creditors 

A creditor can employ any partner for recuperating his money due from the firm. All partners whose 

names are set in the registration are personally accountable to the unknowns. So, creditors can restore 

their money from any partner of the firm. 

 

(iii) Benefits to Partners 

The partners can seek the help of a court of law against each other in case of disagreement among 

partners. The partners can sue external parties also for restoring their amounts, etc. 

 

(iv) Benefits to Incoming Partners 

A new partner can contest for his rights in the firm if the firm is registered. If the firm is not registered 

then he will have to rely upon the trustworthiness of other partners. 

 

(v) Benefits of Outward-bound Partners 

The registration of a firm acts as an advantage to the outward-bound partners in numerous ways. The 

outward-bound partners may be divided into two categories: 
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(i) On the demise of a partner, 

(ii) On the superannuation of a partner. 

 

On the demise of a partner his heirs are not accountable for the obligations acquired by the firm after 

the date of his demise. In case of a superannuation partner, he remains to be accountable up to the time 

he does not give public notice. The public notice is not recorded with the Registrar and he terminates 

his liabilities from the date of this notice. So, it is vital to get a firm registered for getting this benefit.  

 

CHALLENGES FACED BY EVERY BUSINESS PARTNERSHIP 

1) Problems with Partnerships 

With all partnerships originate potential glitches. We all recall when Enron recognized that the 

partnerships they shaped were used unsuitably, expanding the company’s financial reports which 

depositors and thousands of Enron staffs trusted on in pivotal to buy or sell its stock. These 

partnerships, fixed with other major accounting errors, ruined the public’s assurance in the company 

and Enron sank into insolvency. 

2) Liability 

Common partners are 100% liable for the activities of other partners. If one general partner marks a 

blunder, all general partners are responsible for that error and any supplementary debt or other 

responsibilities that go along with that error. 

3) Raising Capital 

It is problematic to elevation capital in general partnerships since all common partners have 

unrestrained liability. Selecting an LP or LLP may be more striking to investors, as it allows a limited 

partner to participate without taking on any accountability. As stated above, however, there are 

limitations to LPs and LLPs that must be taken into thought. Moreover, LPs and LLPs are more 

affluent to form than a general partnership. 
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4) Protecting Your Stake in a Partnership 

There are several benefits to forming a partnership, but also numerous entities to watch out for when 

acquiring a partner. In all cases, partners must have a legal covenant that places limitations on each 

partner’s decision-making abilities. The agreement must condition, among more things, how choices 

will be made, profits will be allocated, and disagreements will be determined. If in case the partnership 

does not work out, the legal covenant should also designate in facts how partners can be credited out, 

how fresh partners will be acknowledged to the partnership, or what steps would be taken if the 

partnership wants to be suspended. 

 

CONCLUSION 

On a concluding note it can be observed that the essential notion associated with the partnership and 

its associated statutory provision needs an essential visitation as the relics of the colonial past are 

fundamentally needed to be polished to accommodate them to our social realities which requires a 

visitation to our social realities. 

 

 

 

 

 

 

 

 

COMPETITION LAWS 



 

50 
 

 

 

ABSTRACT: 

The Competition law was enacted on 2002 by the parliament of the India and it replaces the archaic 

The Monopolies and Restrictive Trade Practices Act, 1969 (MRTP Act). The World Bank in1999 

defined the term “Competition” as, a situation in a market in which firms or sellers independently 

strive for the buyer’s patronage in order to achieve a particular business objective. This act extends to 

the whole nation. The Act establishes a commission to protects the interests of the free and fair 

competition. India enacted its very own modern competition law with an aim to protect and promote 

competition in the domestic market. Though the Competition Act was enacted in the year 2002 but 

took many more years to become operational and it was only 2009 when most of the substantive 

provisions were effectuated, following in 2011 when was act was made fully functional.  

 

INTRODUCTION: 

Competition law is a law that promotes or seeks to maintain market competition by regulating anti-

competitive conduct by companies. It helps us get a better view and perspective on the country’s 

economy. Any business, regardless of its legal status, size, sector, needs to be aware of competition 

law. Competition law may be considered as a set of rules and judicial decisions developed by 
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governments and judicial institutions in order to promote competition in the market as well as prevent 

those practices which adversely affect the competition in the market and are also against the welfare 

of the consumer in the market. During the past two decades the number of countries that have adopted 

and developed competition law in response to the increasing liberalization and for reforming their 

markets in order to streamline it with the changing practices in the market. India had also adopted the 

policy of economic liberalization in the last quarter of 1980 and introduced a number of economic 

reforms. As a result, the India markets started growing and not only the domestic players expanded 

but foreign market players also entered into Indian market. In order to cope up with these changes in 

the market the Indian government adopted the Competition Act,2002. The Competition Act contains 

various provisions to deal with practices which affect the competition in the market such as anti-

competitive agreements, abuse of dominant position by dominant firms and regulation of business 

combinations.  

Like any other competition law regime, the Competition Act also contains the penalty provisions for 

infringement of its provisions. The penalties provided under the Competition Act are of two types i.e., 

Monetary Penalty and Criminal Liability. Monetary Penalty is imposed under the Competition Act for 

entering into anti-competitive agreements; for abuse of dominance and for entering into combinations 

having an adverse effect on competition in Indian market. The criminal liability under the competition 

act arises only when there is a non- compliance of an order passed under the act. It is to be noted that 

there is no criminal liability under this act for any of the anti-competitive practices.  

 

HISTORY: - 
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Emperors, rulers and governments in different countries tried for years to regulate competitive markets 

by stabilizing prices and supporting local productions using tariffs which gradually leads to the modern 

competition or antitrust laws around the world. Laws related to competitive markets are found in over 

two millennia of history. The earliest efforts to control price fluctuations and unfair trade practices can 

be traced back to the Indian and Roman civilizations. “Competition is a situation in a market in which 

firms or sellers independently strive for the buyer’s patronage in order to achieve a particular business 

objective. The earliest ancient example of modern competition laws ancestors in Lex Julia de Annona, 

during the Roman republic around 50BC. To protect the corn trade, heavy fines were imposed on 

direct, deliberate and insidious attempt to stop supply ships. The study of competition began formally 

in the 18th century by using different terms to describe this area like restrictive practices, the law of 

monopolies, combination acts and the restraint of trade in works like Adam Smith’s The Wealth of 

Nations. European rulers and legislators repeatedly cracked down on monopolies in the middle-ages. 

The end of the 19th century saw a number of laws being enacted in the United States antitrust statutes, 

which in turn had great influence on the development of European community competition laws after 

the World War-2. 

 

HISTORY OF COMPETITION ACT, 2002: 

▪ In 1991, the Government of the India appointed a high-level committee on Competition Policy 

and Competition law 

▪ The committee presented its competition policy report to the government in May 2000 

▪ The draft competition law was drafted and presented to the government in November 2000 

▪ The parliament passed the competition act in December, 2002.  

 

COMPETITION LAW IN INDIA: - 

After India’s independence, an economic model was adopted which was neither a market economy, 

like one in the US, nor a socialist economy, like the USSR. The model adopted by India was a mixed 

model, and was named after the 1stPrime Minister of the country, and was therefore called the 

Nehruvian Model. This mixed model enables both the private and the public sector to co- exist.  
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The intention behind the model was to promote social justice and inclusive growth .Competition Act, 

2002 wasn’t the first competition legislation in India, it was preceded by a 1969 legislation, which is 

the Monopolies and Restrictive Trade Practices Act (MRTP Act). The MRTP Act was applicable until 

it was repealed in 2009. The MRTP Act was enacted with the aim to, prevent concentration of 

economic power, prohibit monopoly and monopolistic behaviour, prohibit unfair and restrictive trade 

practices, and to protect the consumers. While there are various similarities between MRTP Act, 2969 

and the Competition Act, 2000, they differ in their objective. While the MRTP Act aimed at prevention 

of power concentration and prohibition of restrictive and unfair trade practice, the Competition Act 

aims at promoting competition. The transition from the MRTP Act to the Competition Act took place 

in 1991 when the need for an economic reform was felt due to the changing economic conditions, and 

therefore, a change in approach in the form of promoting competition was required. In the same 

context, the Finance Minister of India in his budget speech in February, 1999 made the following 

statement in the context of to the then existing MRTP Act- “The MRTP Act has become obsolete in 

certain areas in the light of international economic developments relating to competition laws. We 

need to shift our focus from curbing monopolies to promoting competition.  

 

https://www.mca.gov.in/Ministry/annual_reports/annualreport2006/CHAPTER4.pdf
https://www.mca.gov.in/Ministry/annual_reports/annualreport2006/CHAPTER4.pdf
https://www.cci.gov.in/sites/default/files/presentation_document/Overview%20of%20Competiton%20Law%20%26amp%3Bamp%3B%20Economics_Yogesh%20Dubey%40ISEC_06.07.2018_1.pdf?download=1
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The Government has decided to appoint a committee to examine this range of issues and propose a 

modern competition law suitable for our conditions.” Taking this into consideration, the Raghavan 

Committee was constituted to recommend a suitable legislative framework relating to competition law 

for the country. In the light of the same, the Raghavan Committee, put forth its contemporary 

competition legislation in October 1999, which was specially designed with the intent to be able to 

cope with international economic changes. The MRTP Act was replaced with the new Competition 

Act, 2002, not only due to its incapability to adapt with the international economic scenario, but also 

due to its inadequacy in providing remedies to the complainants. Apart from the orders directing ‘cease 

and desist’ to the respondent, from the alleged monopolistic practice, the MRTP Commission wasn’t 

equipped to impose penalties or any other fines. Another disadvantage of the MRTP Act is its feature 

of not providing extra territorial jurisdiction, which the courts had reiterated again and again over a 

period of time. [I] Apart from these reasons, the MRTP Act did not define any key terms like cartels, 

unfair trade practices, etc, which gives space for loopholes to exist in the law. All these defects/ 

disadvantages of the MRTP Act led to the requirement of another, newer competition law legislation, 

that would be air tight in comparison to the 1969 legislation. This gave way to the Competition Act, 

2002. 

 

ANTITRUST LAW IN UNITED STATES OF AMERICA (USA): - 

 

Modern Competition law begins with the United States legislation of the Sherman Act, 1860 and the 

Clayton Act, 1914 and The Federal Trade Commission Act, 1914. https://www.ftc.gov/about-

ftc/bureaus-offices/bureau-competition. Antitrust law is a collection of mostly federal laws that 

https://niti.gov.in/planningcommission.gov.in/docs/aboutus/committee/wrkgrp11/wg11_cpolicy.pdf
https://niti.gov.in/planningcommission.gov.in/docs/aboutus/committee/wrkgrp11/wg11_cpolicy.pdf
https://www.mca.gov.in/MinistryV2/cci.html#:~:text=The%20Monopolies%20and%20Restrictive%20Trade,Dated%2028th%20August%2C%202009%5D
https://www.mca.gov.in/MinistryV2/cci.html#:~:text=The%20Monopolies%20and%20Restrictive%20Trade,Dated%2028th%20August%2C%202009%5D
https://www.ftc.gov/about-ftc/bureaus-offices/bureau-competition
https://www.ftc.gov/about-ftc/bureaus-offices/bureau-competition
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regulate the conduct and organization of business corporations and generally intended to promote 

competition and Monopolies.  

▪ Section 1 of the Sherman Act prohibits price fixing and the operation of cartels, and prohibits 

other collusive practises that unreasonably restrain trade. 

▪ Section 7 of the Clayton Act restricts the mergers and acquisitions of organizations that may 

substantially lessen competition or tend to create a monopoly. 

▪ Section 2 of the Sherman Act prohibits Monopolization. 

Federal antitrust laws provide for both civil and criminal enforcement of antitrust laws. U.S states also 

have antitrust statutes that govern commerce occurring solely within their state borders. The scope of 

antitrust laws, and the degree to which they should interfere in an enterprise's freedom to conduct 

business, or to protect smaller businesses, communities and consumers, are strongly debated. Some 

economists argue that antitrust laws, in effect, impede competition,[3] and discourage businesses from 

activities that would be beneficial to society. 

Many countries have broad laws that protect consumers and regulate how companies operate their 

businesses. The goal of these laws is to provide an equal playing field for similar businesses that 

operate in a specific industry while preventing them from gaining too much power over their 

competition. Simply put, they stop businesses from playing dirty in order to make a profit. These are 

called antitrust laws. 

Antitrust laws also referred to as competition laws, are statutes developed by the U.S. government to 

protect consumers from predatory business practices. They ensure that fair competition exists in an 

open-market economy. These laws have evolved along with the market, vigilantly guarding against 

would-be monopolies and disruptions to the productive ebb and flow of competition. Antitrust laws 

are applied to a wide range of questionable business activities, including but not limited to market 

allocation, bid rigging, price fixing, and monopolies. Below, we take a look at the activities these laws 

protect against. If these laws didn't exist, consumers would not benefit from different options or 

competition in the marketplace. Furthermore, consumers would be forced to pay higher prices and 

would have access to a limited supply of products and services. 

  

https://en.wikipedia.org/wiki/United_States_antitrust_law#cite_note-friedman-3
https://www.investopedia.com/terms/a/antitrust.asp
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MARKET ALLOCATION: - 

Market allocation is a scheme devised by two entities to keep their business activities to specific 

geographic territories or types of customers. This scheme can also be called a regional monopoly. 

Suppose my company operates in the Northeast and your company does business in the Southwest. If 

you agree to stay out of my territory, I won't enter yours, and because the costs of doing business are 

so high that start-ups have no chance of competing, we both have a de facto monopoly. In 2000, the 

Federal Trade Commission (FTC) found FMC Corp. guilty of colluding with Asahi Chemical 

Industry to divide the market for microcrystalline cellulose, a primary binder in pharmaceutical tablets. 

The Commission barred FMC from distributing micro-crystalline cellulose to any competitors for 10 

years in the United States, and also banned the company from distributing any Asahi products for five  

years. 

 

MONOPOLIES: - 

Usually, when most people hear the term "antitrust" they think of monopolies. Monopolies refer to the 

dominance of an industry or sector by one company or firm while cutting out the competition. One of 

the most well-known antitrust cases in recent memory involved Microsoft, which was found guilty of 

anti-competitive, monopolizing actions by forcing its own web browsers upon computers that had 

installed the Windows operating system.6 

Regulators must also ensure monopolies are not borne out of a naturally competitive environment and 

gained market share simply through business acumen and innovation. It’s only acquiring market share 

through exclusionary or predatory practices that is illegal. 

1. The Sherman Anti-Trust Act intended to prevent unreasonable "contract, combination or 

conspiracy in restraint of trade," and "monopolization attempted monopolization or conspiracy 

or combination to monopolize." Violations against the Sherman Anti-Trust Act can have 

severe consequences, with fines of up to $100 million for corporations and $1 million for 

individuals, as well as prison terms up to 10 years.1  

https://www.investopedia.com/terms/m/monopoly.asp
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2. The Federal Trade Commission Act bans "unfair methods of competition" and "unfair or 

deceptive acts or practices." According to the Supreme Court, violations of the Sherman Anti-

Trust Act also violate the Federal Trade Commission Act. Therefore, even though the FTC 

cannot technically enforce the Sherman Anti-Trust Act, it can bring cases under the FTC Act 

against violations of the Sherman Anti-Trust Act.2  

3. The Clayton Antitrust Act addresses specific practices that the Sherman Anti-Trust Act may 

not address. According to the FTC, these include preventing mergers and acquisitions that may 

"substantially lessen competition or tend to create a monopoly," preventing discriminatory 

prices, services and allowances in dealings between merchants, requiring large firms to notify 

the government of possible mergers and acquisitions, and imbuing private parties with the right 

to sue for triple damages when they have been harmed by conduct that violates the Sherman 

and Clayton acts, as well as allowing the victims to obtain court orders to prohibit further future 

transgressions. 

 

COMPETITION LAW IN UK: - 

UK competition law regulates anti-competitive conduct, merger control and ensures markets are 

competitive. The Competition and Markets Authority (CMA) is the principal UK regulator tasked 

to ensure that markets are competitive and deliver the best deal possible for consumers. The CMA 

will investigate and take action against particular types of behaviour—for example cartel activity 

and dominant companies trying to leverage their market power. It will also investigate merger cases 

and look at wider market investigations. 
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The competition law powers of the CMA and other UK competition regulators are: 

• To enforce the prohibition on anti-competitive agreements and the prohibition on abusing a 

dominant position 

• To bring criminal prosecutions against individuals responsible for implementing hardcore 

cartels (see The UK criminal cartel offence) 

• To seek director disqualification orders against any directors involved in competition law 

breaches (see Director disqualification) 

• To investigate mergers in the UK and block or seek remedies for those that result in a 

substantial lessening of competition, and 

• To launch investigations into any industries to ensure markets are competitive and seek 

remedies for those where there is an adverse effect on competition. 

 

The Competition Act 1998 received the Royal Assent on 9 November 1998; the main provisions 

entered into force on 1 March 2000. Th e Act contains two prohibitions. Th e so- called ‘Chapter I 

prohibition’ is modelled on Article 101 TFEU, and forbids agreements, decisions by associations of 

undertakings and concerted practices that have as their object or eff etc the restriction of 

competition94. Th e Chapter II prohibition in the Competition Act is modelled on Article 102 TFEU 

and forbids the abuse of a dominant position95. Th e Act gives to the OFT wide powers to obtain 

information, to carry out on the- spot investigations, to adopt decisions and to impose penalties on 

undertakings96. In relation to certain sectors such as electronic communications and energy the 

powers of the OFT are shared concur gently with the relevant regulator, such as the Office of 

Communications97. As ‘public authorities’ the bodies invested with powers to enforce the 

Competition Act are obliged under section 6 of the Human Rights Act 1998 (which received the 

Royal Assent on the same day as the Competition Act) to apply the legislation in a manner that is 

compatible with the European Convention for the Protection of Human Rights and Fundamental 

Freedoms of 1950. In competition law the right to a fair trial (Article 6(1) of the Convention), the 

presumption of innocence (Article 6(2)), the right to respect for private life (Article 8) and the right 

https://www.lexisnexis.com/uk/lexispsl/competition/document/391329/59PW-4WG1-F187-51FH-00000-00/linkHandler.faces?psldocinfo=UK_competition_regime_overview&psldocinfo=UK_competition_regime_overview&ps=&bct=A&homeCsi=391329&A=0.6654822459199599&urlEnc=ISO-8859-1&&dpsi=0OJK&remotekey1=DOC-ID&remotekey2=0OJK_255113&service=DOC-ID&origdpsi=0OJJ
https://www.lexisnexis.com/uk/lexispsl/competition/document/391329/59PW-4WG1-F187-51FH-00000-00/linkHandler.faces?psldocinfo=UK_competition_regime_overview&psldocinfo=UK_competition_regime_overview&ps=&bct=A&homeCsi=391329&A=0.6654822459199599&urlEnc=ISO-8859-1&&dpsi=0OJK&remotekey1=DOC-ID&remotekey2=0OJK_154779&service=DOC-ID&origdpsi=0OJJ
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to peaceful enjoyment of possessions (Article 1 of the First Protocol) are of particular significance98. 

Section 60 of the Competition Act contains provisions designed to maintain consistency between 

the application of EU and domestic competition law; however, this is subject to limitations, in 

particular with the result that judgments of the EU Courts motivated by single market considerations 

will not necessarily be followed in the UK-99. 
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PARTNERSHIP DEFINITION  

ITS ADVANTAGES AND DISADVANTAGES         

 

 

 

DEFINITION OF PARTNERSHIP- 

Ownership suffers from certain limitations, such as limited resources, limited technology, and 

unlimited liability. Expanding your business requires more capital and management skills and carries 

more risks. The owner realized that this demand could not be fulfilled. This requires more people with 

different benefits to come together and start their own business. For example, someone who may not 

have managerial skills but may have capital, or someone who is a good manager but may not have 

capital. When these people come together to raise capital and technology to run a business, it is called 

a partnership. Partnerships grow primarily due to restrictions or lack of ownership. 
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A partnership is a form of business organization in which the owners take full personal responsibility 

for the actions of the company. Partnership owners invest their resources and time in the company and 

share all profits with them. The company may also have a limited liability partnership that is involved 

in fundraising but is not involved in the current business. Limited partners are only responsible for the 

amount they have invested in their business. Once the funds have been paid, the limited partner is no 

longer responsible for the activities of the company. In the case of a limited partnership, there must be 

a dedicated general partner who is the active managing director. This person has basically the same 

responsibilities as an individual entrepreneur. 

 

 

 

ADVANTAGES OF PARTNERSHIP – 

To thoroughly analyze the pros and cons of a partnership, first consider all the possible benefits that 

might apply to your situation. A partnership can bring many benefits to certain businesses. 

 

• Bridging the Skills and Knowledge Gaps- Working with someone gives you access to a 

broader range of skills in different areas of your business. A good partner can also provide 

you with knowledge and experience or additional skills that you may lack to grow your 
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business. For example, you may be good at generating new ideas, but you don't know how to 

sell them. You may be a tech geek, but fish are out of the water when it comes to building 

relationships and taking care of the operational aspects. This is where partners can step in and 

fill this gap with their skills and ideas. This may be one of the first considerations when 

assessing the pros and cons of a partnership. 

• More Cash-Potential partners can bring money to your business. This person may also be 

more strategically connected than you. This allows the company to develop its business by 

attracting potential investors and increasing capital. Eligible business partners can also 

increase the volume of loans to finance business growth. This will help you consider this 

financial issue as part of the criteria for evaluating your potential partner. 

 

• Cost Savings-Having a business partner allows you to share the financial burden of costs and 

capital costs associated with running your business. This can save you a lot more than working 

alone. 

 

• More Business Opportunity-One of the strengths of business partners is the division of 

labour. This will not only increase your productivity, but also provide you with the 

convenience and flexibility to take advantage of more business opportunities. It can also 

eliminate the lack of opportunity cost. Opportunity value is a potential reward or business 

opportunity that must be sacrificed when moving to another location. Ultimately, as a group, 

you must decide where to focus your time and talents. When partners are involved in the work, 

they have more time to explore the opportunities that open up. 

 

• Better Work-By working together, couples can also relieve stress. This way, you can take a 

break if necessary, knowing that someone might be guarding the fortress. It can have a positive 

effect on your love life. 

 

• Moral Support-Everyone should be able to share ideas or talk about important topics. And 

we may need moral support when we fail or face setbacks in routine tasks. Other times, you 

need to celebrate the achievement of a goal, or sometimes you need to lose something. This 
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method may not be available to individual entrepreneurs or small business owners. Running 

your own business can be lonely. A reliable partner can be a valuable business partner. 

 

• New Perspective-It's easy to create blind spots in the way we do our business. Partnerships 

can provide us with new information to help us discover what we may have missed. This can 

help us take a fresh look at what we do, who we trade with, which markets we target, and how 

we value our products and services. Partners can inspire us and lead us away from indifference 

or the status quo to a passion for exploring new opportunities. We cannot judge everything, 

and inspiration is one of the most intangible and precious things. 

 

• Potential Tax Benefits- A possible benefit of a full partnership could be tax reductions. A 

general partnership cannot pay income tax. Instead, as stated on the IRS Partnership website, 

a full partnership “transfers” any gain or loss to the Partner. As the  IRS website explains, 

"Each partner includes their share of the partnership's income or loss on their tax return." This 

allows partners to deduct all business losses from their personal tax returns. It is important to 

seek professional advice from lawyers and tax experts. 

 

DISADVANTAGES OF PARTNERSHIP 

When assessing the pros and cons of a partnership, it is important to consider all the possible cons. 

Let's take a look at some of the disadvantages of partnerships 

• Liabilities-In addition to distributions of profits and assets, partnerships also include 

investments in operating losses and liabilities on the obligations of other shareholders. This 

can seriously affect your finances and personal assets. Basically, you are responsible for your 

partner's business decisions. This can be one of the key aspects to consider when assessing the 

pros and cons of a partnership 

 

• Loss of autonomy-You may need complete control over your business, but in partnerships, 

you now share control with your partners and important decisions are made together. As you 
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start exploring the pros and cons of partnerships, ask yourself: Can you compromise and 

abandon certain business practices if need be? This requires inventory that can be difficult to 

maintain over a long period of time. If you've been self-employed for a long time and are used 

to living on your own, it can be stressful when you always lose control. 

 

• Emotional Issues-A number of problems can arise that make it difficult to work with partners. 

Conflicts can arise, for example, due to disagreements or unequal efforts between companies. 

Partners cannot lift their own weight. Relationships can go bad. When evaluating the pros and 

cons of a partnership, don't ignore your emotions. But if you choose carefully who to work 

with, find someone who shares your vision, shares your values, adheres to the same work ethic 

and chemistry, you can avoid emotional problems. This can be very helpful to avoid 

unexpected problems. 

 

• Future Selling Complications-If circumstances change in the future, you or your partner may 

want to sell the company. Problems can arise if one of our partners is not interested in selling. 

You can handle these cases by incorporating an exit strategy into your partner agreement. For 

example, if your spouse decides to sell your shares to a third party, you can enable a “first 

veto”.  

This will help prevent strangers from joining your business as you are eligible for offers. An 

exit strategy can solve many other problems, such as a spouse's bankruptcy, disability, or the 

desire to move abroad. 

 

• Lack of Stability-When assessing the pros and cons of a partnership, you should also consider 

whether it can handle the uncertainty. Even if you have a solid partnering strategy in place, 

changes in your partner's circumstances can destabilize your business. Is it one of your 

strengths to ride the waves of instability? 
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CONCLUSION- 

Weakness of partnership in relation to financial situation and thoughts. First, take the time to evaluate 

your potential partner to make sure they are responding well. A business partnership is a marriage. 

And, as with any long-term marriage, it is also about finding the right person, finding someone you 

can trust, and being happy together outside the walls. 

A partnership is a group of people who, through their actions, agree to run a business, share profits 

and share responsibilities. Certain restrictions apply to private business. Financial and administrative 

resources are limited. It is also impossible to expand the business beyond certain limits. To overcome 

these shortcomings, other forms have appeared. Affiliate business form. A partnership is a relationship 

in which two or more people agree to share the interests of a business in which they all or one person 

conduct transactions for everyone else. A partnership is a group of people who work together for a 

profit. 
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CONFIDENTIALITY RINGS UNDER COMPETITION LAW 

 

Competition law seeks to maintain healthy competition among companies. Companies must abide by 

this law. They also enter into an agreement to protect their confidential information. For the purpose 

of this agreement, "Confidential Information" shall mean any business or technical information, 

tangible or intangible (including, without limitation, trade secrets, inventions and ideas, technical data 

and specifications, know- how, formulae; processes; designs, methods; samples, specimens, or 

physical materials, testing methods, business or financial information; research and development 

results, product and marketing plans and customer and supplier information) that is famished by one 

Party or any of its Affiliates (defined below) at the other Party, regardless of whether such information 

is in written, oral, electronic, physical, or anther farm.  

All such Confidential Information will be marked "Confidential at the time of disclosure if disclosed 

in writing or, if not disclosed in writing, it will be identified by Disclosing Party (as hereinafter 

defined) as confidential at the time of disclosure, then reduced to writing, marked "Confidential and 

sent to Receiving Party (as hereinafter defined) within thirty (30) days of the original disclosure This 

Agreement shall include Confidential Information acquired by a Party during any and all tours of the 

other Party's facilities. Not by way of limitation of the foregoing, it is acknowledged and agreed that 

samples, models, both digital and physical, and prototypes of products, and any parts thereof, together 

with any process diagrams related thereto, embody, and are included within the definition of, the 

Confidential Information and, further, may constitute the trade secrets under applicable law. "Affiliate, 



 

67 
 

with respect to a Party, shall mean any company which, directly or indirectly, controls or is controlled 

by or is under common control with such Party by means of ownership of more than fifty percent 

(50%) of the voting stock or similar interest in said Party.  

 

DISCLOSURE  

Each Party disclosing information (a "Disclosing Party") will make Confidential Information available 

to the other Party (a "Receiving Party") to the extent that Disclosing Party, at its sole discretion, 

reasonably considers appropriate for the Purpose. 

OBLIGATION OF CONFIDENTIALITY AND NON-USE  

Receiving Party agrees to use the Confidential Information only for the Purpose and for such other 

purpose which Disclosing Party authorizes in writing and not for any other purpose whatsoever. 

Receiving Party shall not use the Confidential Information in any manner which is detrimental to 

Disclosing Party. Receiving Party shall not reverse engines, de-compile, disassemble, or otherwise 

attempt to analyze the structure, function, or operation of the Confidential Information.  

Receiving Party also agrees that it shall limit dissemination of the Confidential Information only to 

those of its employees, agents, consultants, and affiliates ("Representatives") who have a need to know 

in relation to the Purpose. Receiving Party shall inform all such Representatives of the confidential 

nature of the Confidential information. Receiving Party further agrees that it shall use the same degree 

of care to protect the Confidential Information as Receiving Party uses to protect its own proprietary 

information, which in any event shall be no less than a reasonable degree of care, and to prevent 

communication of any Confidential Information, or any portion thereof, to any third party. Receiving 

Party shall take adequate steps to ensure that any such Affiliate, Representative, or related entity to 

which Receiving Party discloses any Confidential Information is bound to protect such Confidential 

Information in accordance with the terms of this Agreement prior to any such disclosure and Receiving 

Party shall be responsible for such disclosure.  

Receiving Party shall maintain the Confidential Information of Disclosing Party and otherwise comply 

with the provisions of this Section 3 for a period of seven (7) years from the date of expiration or 
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termination of this Agreement in the event of any unauthorized access or disclosure of the Confidential 

Information, Receiving Party shall provide the Disclosing Party with immediate notice thereof, 

providing in reasonable detail the circumstances and persons involved. 

 

PERMITTED EXCEPTIONS  

The obligations of Receiving Party, contained in Section 3 above, shall not apply to any Confidential 

Information which:  

(a) Receiving Party can show was already lawfully known to Receiving Party prior to its receipt of the 

Confidential Information; or  

(b) Receiving Party can show was independently developed by Receiving Party without use of, or 

reliance upon, any of the Confidential Information, or  

(c) is publicly available or becomes publicly available without a breach of this Agreement by 

Receiving Party, or  

(d) is rightfully received by ReceivingPA5 from a third party who is not under a duty of confidentiality 

to Disclosing Party, or  

(e) is disclosed by Receiving Party with Disclosing Party's prior written approval; or  

(f) is disclosed pursuant to any judicial or governmental requirement or order, provided that Receiving 

Party takes all reasonable steps to give Disclosing Party sufficient prior notice in order to seek a 

protective order or contest such requirement or order. 

  

TERMINATION  

This Agreement shall commence as of the Effective Date and shall remain in effect for a period of two 

(2) years from the Effective Date, uniess eartier terminated by either Party upon thirty (30) days prior 

written notice to the other Party hereto. Receiving Party's obligations under this Agreement, with 
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respect to any Confidential Information received by Receiving Party during the term of this 

Agreement, shall any hereaf for seven (7) years.  

 

RETURN OF INFORMATION 

Within ten (10) days of termination of this Agreement, and at the direction of Disclosing Party, 

Receiving Party agrees to either retum to Disclosing Party ar destroy (and certify such destruction in 

writing) all Confidential Information, and all copies thereof as well as all notes, documents, summaries 

and other recordings of Confidential Information then in its possession. Receiving Party may retain 

one (1) archival copy of the Confidential Information that it may use only in case of a dispute 

concerning this Agreement, subject to Sections 3 and 4 above. 

This Non-Disclosure Agreement says that the party, which discloses the Confidential Information shall 

be referred to as the Disclosing Party and the party, to which Confidential Information is disclosed, 

shall be referred to as "the Receiving Party In consideration of the mutual promises and covenants 

contained in this Agreement, the parties hereto agree as follows: 1 In connection with the employee's 

employment by the Company, the employee may gain access to certain confidential and/or propriety 

information ("Information"). This information may mean and include  

1) All the information concerning the Product and Services of the Company 21 Specifications:  

2) 2) Requirements & Test specifications, Architectural specifications, Ul specifications, 

Infrastructure specifications, hardware design and specification if any  

3) Source code  

4) Application data and user content data  

5) Configurations Documentation  

6) Algorithms  

7) Reports  

8) Marketing information and documentation (Strategy, Design, Analysis, Execution, Reports)  

9) Information on and data of customers and or partners of the company, its subsidiaries or 

affiliates  

10) Information on valuable trade secrets and knowhow propriety of the Company.  
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In the strictest confidence the employee agrees not to disclose, distribute or disseminate any 

information on the Company (other than that which the Company itself chooses to make public or 

make available for limited distribution) to any third party and/or use the information as set forth below.  

The Software, hardware & documentation of the Company and any copies of it are the intellectual 

property of and are owned by the Company. The structure, organization and code of the Software are 

the valuable trade secrets and confidential information of the Company. The Company retains the 

ownership of all patents, copyrights, trade secrets, trademarks and other Intellectual property rights 

pertaining to the Software and hardware if any, and that the company's ownership rights extend to any 

images, photographs, animations, videos, audio, music, text and widgets/components incorporated 

into the Software and all accompanying printed materials Trademarks shall be used in accordance with 

accepted trademark practice, including identification of trademark owners names . Trademarks may 

only be used to identify printed output produced by the Software, and such use of trademark does not 

give any other person or legal entity any right of ownership in that trademark  

In particular and without limiting the foregoing the employer acknowledge and unrented the 

information to which he/she shall gain accent, is the confidential and property information of the 

Company and the employee agrees not to disclose and/or remove such information from its states and 

promptly notify the Company of any such unauthorized use or disclosure which may come to the 

notion of the employee.  

The employee may limit the use of such information to the extort necessary to perform his/her 

assignment. The employee may return all propriety information in his/her possession or control any 

portion thereof whether prepared by the employee or net promptly upon notice from e Company or 

the employee leaving the service of the Company.  

The employee’s right to access the confidential information of the Company ends with /her completion 

of assignment or resignation from the company. The employee acknowledges and agrees that the 

obligations set forth herein regarding the nondisclosure/non-use and/or return of information shall 

survive the termination or expiration of his/her access to information and assignment on the projects 

of the Company  
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Confidential information shall not include that information which is Known to either party prior to the 

other party's disclosure of such information: or subsequently becomes publicly available without either 

party's breach of any obligation to the other:  

1.  Rightfully received by either party from a third party without a duty of confidentiality 

and  

2. Disclosed by either party to a third party without a duty of confidentiality of the third 

party Independently developed by the other party M M (w) Disclosed under operation 

of law or M Disclosed by a disclosing party with the other party's prior written approval  

The Employee shall have a duty to protect the Confidential information, which is decoded by the 

Disclosing Party. By disclosing information, the Company does not grant any express or implied right 

to the Employee over the Confidential information.  

The Employee shall not use the Confidential information for any other purpose than the purpose for 

which such Information is disclosed and shall not disclose any Confidential Information to any third 

party without the express written consent of the Disclosing Party.  

The employee shall promptly and fully disclose and shall assign, transfer and convey the Company all 

rights/title and interest in and to all inventions, discoveries, developments, formulae, ideas and 

innovations, computer programmes, reports and other work of authorship whether or not patentable or 

registered under any copyright of similar statutes, made, conceived, reduced to practice by the 

employee either alone or jointly with others which results from the employee's work or association 

with the Company.  

The Employee shall not make any copies of the Confidential information without the prior consent in 

writing of the Company.  

In the event of breach, or threatened breach of any of the foregoing provisions, the parties acknowledge 

and agree that the ham suffered by the injured party would not be adequately compensated by monetary 

damages alone and, accordingly, the injured party, in addition to other available legal or equitable 

remedies, shall be entitled to seek an injunction against such breach or threatened breach 
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EMERGING TRENDS IN DIGITAL COPYRIGHT LAW 

 

INTRODUCTION 

Until the advent of the printing press, nobody was much afraid about stealing their work as making 

copies was so tedious and heavily prone to manual error that only a few copies were made of the books 

and manuscripts. It was in the fifteenth century when the invention of the printing machine and 

consequential publication of literary works in multiple copies gave birth to the concept of copyright 

protection.  

Copyrights are the exclusive rights given to the creators and producers of original literary, musical, 

dramatic or artistic works. Initially, most of the copyright protection laws were based on print media 

but over the years the horizon of intellectual property has expanded progressively. The evolution of 

technology has given rise to new concepts like computer programs, computer databases, various other 

works on the web, etc. which are covered under the concept of digital copyright law.  

In the present digital age, the communication of these newer forms of intellectual property takes place 

through the internet in no time but the same internet has raised a new set of challenges to the copyright 

regime by increasing the chances of copyright infringement by various advanced means.  
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This article aims at getting to know about how computer-based works are protected under copyright 

law and how the international community has responded to the challenges of digital technologies with 

respect to intellectual properties. It will also discuss how the Indian Copyright law has evolved in this 

digital era and identify the loopholes in the present framework for the protection of copyrights. 

 

NEW WORKS IN CYBERSPACE 

The worldwide advancement of digital technologies has given birth to multiple computer-based works 

such as computer programs, databases, computer software, and other multimedia works on the internet. 

 

COMPUTER PROGRAMS 

The computers are programmed with a given set of instructions to achieve certain results, these set of 

instructions are known as programs. The Encyclopaedia Britannica defines a computer program as a 

detailed plan or procedure for solving a problem with a computer; more specifically, an unambiguous 

ordered sequence of computational instructions necessary to achieve such a solution.  

Programs stored in the memory of a computer enable the computer to perform a variety of tasks in 

sequence or even intermittently. For formulating a task, a computer program is written by the 

programmer which is known as ‘source code’ and then the computer program is converted into the 

appropriate computer language (machine language) to be run by the computer which is called ‘object 

code’. The object code and source code are the two different but equivalent forms of the same 

computer program. Thus, one who owns the source code also holds the ownership of the object code. 

Under the TRIPS Agreement, the computer programs are granted copyright protection in the same 

manner as any other literary work. In consonance with the same, Indian law covers the copyright 

protection of computer programs under the Copyright Act, 1957. In 1994, the Act was amended to 

include computer programs and databases in the definition of literary works. Section 2 of the Act 

defines computer programs as “a set of instructions expressed in words, codes, schemes or in any other 

form, including a machine-readable medium, capable of causing a computer to perform a particular 

task or achieve a particular result”.  



 

74 
 

Although computer programs fall under the category of literary works, the rights and infringement 

concerning computer programs are provided under separate provisions of the Act. The rights for the 

computer program copyright, along with sale and rental rights are given in Section 14(b) of the Act.  

An amendment was made in 1999 to the Act which entails that commercial rental rights will not apply 

in cases when the computer program itself is not the essential object of the rental. Since digital 

technologies are not being used in a wide spectrum of areas affecting daily life such exception is 

considered appropriate as, otherwise, one may end up paying for technologies that one had no intention 

of using in the first place. 

 

The violator of the copyrights can be tried in the court made liable for penalties enlisted in the 

Copyright Act. These violations include making or distributing illegal copies or use without proper 

authorization. Taking into consideration the distinctiveness of computer programs from other literary 

works the law has also made the knowing use of infringing copies of computer programs an offence 

and has also prescribed minimum punishment for it. 

 

DATABASES    

A compilation of works, data and other materials arranged in a systematic and logical method is called 

a database. The databases are copyright protected as literary works, even if the database is the 

compilation of non-original works. It is the skill and labour of the author which is considered though 

the works are non-original. It is the ‘expression’ of how the data and facts are compiled in a specific 

arrangement to give a certain outlook, which is protected under the copyright.  

For a database to qualify as an ‘intellectual creation’ it should have the originality of expression, that 

the work is not copied from some other database and comes from the intellectual effort of the author. 

The Copyright Act, 1957 of India protects databases as literary works. The definition of ‘literary 

works’ includes computer programs, tables and compilations including computer databases. The 

databases and computer programs enjoy similar rights with respect to their infringement under the 

Act. It is pertinent to mention here that the Indian courts recognize copyright in databases.  
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It has been held that compilation of a list of clients/customers developed by a person by devoting time, 

money, labour and skill amounts to “literary work” wherein the author has copyright under the 

Copyright Act. As such if any infringement occurs with respect to databases, the outsourcing parent 

entity may have recourse under the Copyright Act also. 

Under the Indian legal system, the term database was first defined in the Information Technology Act, 

2000 in its Section 43 explanation ii as “a representation of information, knowledge, facts, concepts 

or instructions in text, image, audio, video that are being prepared or have been prepared in a 

formalized manner or have been produced by a computer, computer system or computer network and 

are intended for use in a computer, computer system or computer network”.  

Section 43 of the Act provides compensation of Rupees one crore to the aggrieved party from the 

person who violates the databases’ copyright and other cyberspace norms. The said Section 43 of the 

Act has a wide scope and covers the cases of cracking the computer codes, computer trespass, digital 

copying, violation of privacy, data theft etc. The penal liabilities for such cases are enlisted in Section 

66 of the I.T. Act. 

 

MULTIMEDIA WORKS   

Multimedia work is the work that involves more than one form of communication. These are 

combinations of various elements such as text, sound, still visuals and moving images, etc. The 

multimedia work can be divided into two categories, interactive and non-interactive. Interactive 

multimedia includes video games and other things which require human interaction to perform. 

The Indian Copyright Act of 1957 does not define multimedia work. For these works, its separate 

elements are registered under separate categories, as the multimedia works as a whole defy the existing 

classification. Many such works are created by making alterations of the existing ones.  

The copying of multimedia works is easy as the new copies are just the same as the original. There is 

no specific provision in the law for the protection of originality of multimedia works in cyberspace.  

Accordingly, these works can be protected as cinematographic films or computer programs. But the 

issues may arise about the separate copyrights of the works used in the multimedia. The problem will 
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get accentuated when more and more multimedia works will be created as new complex ones. The 

classification of multimedia works is an issue, which needs to be looked into in-depth. 

 

CHALLENGES TO COPYRIGHT IN A DIGITAL ENVIRONMENT 

Digital technologies have brought revolutionary changes in the areas of media, entertainment, 

communication, advertisements and education. The advanced technologies have made the 

communication, distribution and reproduction of the works much easier at the hands of a common 

man. Digitalization has made it considerably easy to make identical copies and transmit them to a 

population of millions dispersed over distances in a fraction of time.  

All of this can be done without making the owners aware of it and eventually exploiting their interests. 

The internet has become a threat as much as it has become a need. There are various issues that have 

posed a threat to the rights of copyright holders. 

 

COPYRIGHT AND INTERNET     

There are plenty of items on the internet that have varying degrees of copyright protection which 

include images, graphics, news, e-books, videos, etc. Many users have a belief that all information on 

the internet in the public domain can be copied which is untrue in most cases. The decentralized nature 

of the Internet makes it possible for any user to disseminate a work endlessly in cyberspace through 

an endless number of outlets, which make it more difficult to determine whether the work is a 

duplication or copy of a protected work, thereby giving rise to global piracy. Estimates of global losses 

from pirated books, music and entertainment software range into billions of dollars.  

The Internet in a way presents a troublesome situation for copyright holders as the users become mass 

disseminators of others copyright material and create disequilibrium between the authors and users.  

 

COPYRIGHT VIOLATIONS     
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Cyberspace has made everything so accessible that copyright violations can be made by the user by 

just making a few clicks in the process of copying the data. Following are some actions which cause 

copyright infringement in cyberspace. 

 

DOWNLOADING AND UPLOADING 

Software and files can be downloaded on the hard disk of a computer through the medium of the 

internet which is another way, is duplication of the data or work being accessed on the internet. Certain 

times there are restrictions on downloading a work which if not followed up lead to infringement or 

even an offence. Copying an audio or video file through companies that are involved in Peer-to-Peer 

file sharing (P2P) of any digital music shall also amount to a violation. 

 

DERIVATIVE WORKS 

When two or programs or databases are combined or used to create a different work, it is known as 

derivative work. The use of original works in the derivative works without the permission of the author 

amounts to copyright violation. 

 

HOT-LINKING 

Displaying an image online by linking it to the website which originally hosts that image can also lead 

to copyright violation,   

 

SOCIAL MEDIA     

In the present digital age, social media has become a basic means for people to connect all over the 

world. Social media is a platform for the widespread sharing of pictures, videos and many other 

materials. Many people have a false notion that everything on social media is free. The activity of re-
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posting and claiming ownership over a copyright-protected work amounts to copyright violation. 

Using the content available on social media platforms without acknowledging its author is a 

problematic issue for content creators on social media 

In order to curb these new technological problems, many technical solutions were applied. The access 

control and copy control was one such measure, which enabled the creator to keep a check on illegal 

use of his work. Watermarking the works available on digital platforms to detect its unauthorized use 

and prevent illegal exploitation. The blockchain technology which records peer to peer transactions 

proved a very effective mode to keep the works secure. However, counter techniques were developed 

to fail these protection measures. The digital domain required some effective legal actions to protect 

the copyrighted works from hacking. 

 

 

INTERNATIONAL DEVELOPMENTS IN THE COPYRIGHT LAW 

Countries throughout the world have encouraged the protection of copyright by giving an amicable 

response to the international treaties from time to time. These treaties lay down minimum standards 

of protection and in consonance, to them each signatory country inculcates such standards in their 

domestic laws. 

 

BERNE CONVENTION 

It was in Berne (Switzerland) in the year 1886 that the first step for the protection of copyright was 

taken when the countries signed the Berne Convention. The Convention aims at protecting the literary 

and artistic works and the rights of the authors. It determined the minimum standards of protection 

and worked on three principles, which are the principle of national treatment, the principle of 

automatic protection and the principle of independence of protection. In order to resolve disputes 

among the member nations, the International Court of Justice at Hague was established but the Treaty 

left nations free to declare their immunity from the jurisdiction. 
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UNIVERSAL COPYRIGHT CONVENTION 

This convention was signed in 1952 and it resolved to provide for the adequate and effective protection 

of the rights of authors and other copyright proprietors in literary, scientific and artistic works, 

including writings, musical, dramatic and cinematographic works, and paintings, engravings and 

sculpture. The term of copyright protection was set up till the lifetime of the author and 25 years after 

his death. The Convention also expressed that it does not affect the provisions of the Berne Convention 

in any manner. 

 

ROME CONVENTION 

The Rome Convention took place in 1961and it expands the ambit of the Berne Convention by 

securing the rights of performers, producers of sound recording, broadcasters and several others along 

with protection of literary, artistic and cinematographic works. Presently, the World Intellectual 

Property Organization is responsible for the administration of the convention jointly with the 

International Labor Organization (ILO) and the United Nations Educational, Scientific and Cultural 

Organization (UNESCO). 

 

TRIPs 

An Agreement on Trade-Related aspects of Intellectual Property Rights (TRIPs) is arguably the most 

important and comprehensive international agreement on intellectual property rights. The 1994 

Uruguay Round of General Agreement on Tariffs and Trade (“GATT”) produced TRIPs and was 

administered by the World Trade Organization. The most significant features of TRIPs are: linking of 

intellectual property rights to trade for the first time in a multilateral intellectual property agreement 

and requiring member countries to implement and enforce minimum standards of protecting 

intellectual property rights.  
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The TRIPS Agreement adopts portions of the Berne, Rome and Paris Conventions in enunciating 

norms for intellectual property laws. It holds that copyright protection shall extend to expressions and 

not to ideas, procedures, and method of operation or mathematical concepts as such. Article 9 asks the 

member countries to follow Articles1-21 of the Berne Convention except for Article 6 bis in respect 

of which “members shall not have rights or obligations under TRIPs Agreement”. Article 10 talks 

about computer programs and data compilation protecting them under copyright as literary works. 

 

WIPO TREATIES 

World Intellectual Property Organization is a self-funding UN agency established in 1967 with 193 

member states. It is a global forum for intellectual property services, policy, information and 

cooperation. WIPO’s activities are of four kinds: registration, promotion of inter-governmental 

cooperation in the administration of intellectual property rights, specialized program activities and 

latterly, dispute resolution facilities. In 1996, member countries found it necessary to form a treaty to 

deal with the protection of copyright evolution of new technology. 

 

WIPO COPYRIGHT TREATY, 1996 

WIPO Copyright Treaty was adopted by the Diplomatic Conference at Geneva in December 1996 and 

entered into force in 2002. It is a special agreement under the Berne Convention that works upon the 

protection of copyright and the rights of authors in a digital environment.  

Furthermore, the WCT mentions two subject matters to be protected by copyright:  

(i) computer programs, whatever the mode or form of their expression; and  

(ii) compilations of data or other material (“databases”), in any form, which, by reason 

of the selection or arrangement of their contents, constitute intellectual creations.  

Unlike TRIPs agreement WCT covers both object code and source code as computer programs. The 

treaty also recognizes the authors’ right to distribution and rental rights as well as grants broader right 
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to communication to the public (by wire or wireless means). However, it does not authorize the 

commercial rental when the computer program is not an essential part of the work. 

This treatment was brought into force in order to secure the copyrighted works in such a rapidly 

advancing digital age. 

 

WIPO PERFORMANCES AND PHONOGRAM TREATY, 1996 

This treaty deals with two kinds of beneficiaries in the digital world, firstly the performers namely 

actors, singers, musicians etc., secondly producers of phonograms. It also lays down the economic 

rights of distribution, renting and communication by the performers with the public and for the 

producers of phonograms the economic rights of reproduction, right of distribution, right of rental and 

right of making available. The treaty assures protection to the performers and producer of phonograms 

for a period of at least 50 years. 

The treaties also require the member countries to provide two types of technological adjuncts to the 

rights so that the owners of copyright can protect their rights and get the works licensed by effective 

use of technology.  

The first, known as the “anti-circumvention” provision which tackles the problem of “hacking” and 

requires countries to provide adequate legal protection and effective remedies against the 

circumvention of technological measures (such as encryption) used by right holders to protect their 

rights and the second type of technological adjuncts safeguard the reliability and integrity of the online 

marketplace by requiring countries to prohibit the deliberate alteration or deletion of electronic “rights 

management information” means information which accompanies any protected material, and which 

identifies the work, its creators, performer, or owner, and the terms and conditions for its use.  

The WIPO treaties are the most recent international agreements for the protection of copyrights, 

particularly in the digital environment. Various countries have incorporated the provisions of these 

treaties into their laws in order to deal with the new technological issues in the digital space and for 

safeguarding the rights of copyright holders. 
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COPYRIGHT LAW IN INDIA 

In India, copyright is protected under the Copyright Act, 1957 and since then several amendments 

have been made according to the changing needs of society and to ensure the protection of creators’ 

works. The Amendment Act of 1994 was brought into force as a response to technological changes in 

the means of communication like broadcasting and telecasting and the emergence of new technology 

like computer software.  

The amendment done in 1999 was for the purpose of making the Act compatible with the standards 

mentioned in TRIPs agreement with respect to copyright. The main aim of this Act is to protect the 

works of creators and owners of the copyright from illegal and unauthorized exploitation. Significant 

new changes were brought into force by the amendment of 2012 so that the Indian copyright law 

would come in congruence with the WIPO treaties of 1996. 

 The Copyright Amendment Act, 2012 not only harmonizes with the WIPO Copyright Treaty and 

WIPO Performance and Phonograms Treaty but also extends its provisions to face the challenges 

against the protection of copyrights in the age of digitalization. Along with introducing technological 

protection measures, the amended law ensures that fair use survives in the digital era by providing 

special fair use provisions.  

The amendments have made many author-friendly amendments, special provisions for the disabled, 

amendments facilitating access to works and other amendments to streamline copyright 

administration. Section 57 of the Act provides special rights to the author of the work. First, the right 

to claim ownership and second, the right to restrain or claim damages in respect of any distortion, 

mutilation, modification or other act in relation to the said work if such distortion, muti lation, 

modification or other act would be prejudicial to his honour or reputation (“Right Against Distortion”).  

The said rights are also called moral rights. Another provision added by the Amendment of 2012 is 

that these moral rights can be claimed by the legal representatives of the author which were excluded 

earlier. Section 52, the Copyright Act is enacted in conformity with Article 10 of WCT about the 

limitations and exceptions.  

The Act expressly allowed under Indian law include fair dealing with a literary, dramatic, musical or 

artistic work (not including a computer program) for the purpose of private and personal use including 
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research, criticism or review, the making of copies or adaptation of a computer program by the lawful 

possessor of a copy of such computer program, from such copy in order to(1)utilize the computer 

program for the purposes for which it was supplied; or (2) make back-up copies purely as temporary 

protection against loss, destruction or damage in order only to utilize the computer program for the 

purpose for which it was supplied. 

 

DIGITAL COPYRIGHT LAW: AN EMERGING TREND 

The most recent Copyright (Amendment) Act, 2012 has acquainted the vital changes with the ground 

plan for copyright insurance in the emerging advanced climate, quickly expressed as under: 

A portion of the exemptions, (for example, reasonable management, use for education purpose) which 

were prior appropriate just corresponding to certain types of work (for example artistic, emotional and 

melodic works), have been made applicable to a wide range of work. 

A fair dealing case as an exception has been stretched out to the detailing of current occasions, 

including the announcing of an address conveyed in public. Earlier, fair dealing was restricted for 

private or personal use, including examination, and analysis or review, whether of that work or of 

some other work. Further, It has been clarified that the putting away of any work in any electronic 

medium for the purposes referenced in this provision, including the incidental storage of any PC 

program which isn’t an infringing copy, doesn’t constitute encroachment.  

1. The transient and accidental storing of a work or performance purely in the specialized cycle 

of electronic transmission or communication to the public; 

2. The putting away of a work in any medium by electronic methods by a non‐commercial public 

library, for safeguarding if the library as of now has a non‐digital duplicate of the work;  

3. The creation of a three‐dimensional object from a two‐dimensional imaginative work, for 

example, a specialized drawing, for the reasons of industrial utilization of any simply practical 

piece of a useful device. 
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4. The variation, multiplication, issue of duplicates or communication to general society of any 

work in a format, including sign language, specially planned uniquely for the utilization of 

people experiencing a visual, aural or another handicap that forestalls their pleasure of such 

works in their typical format. 

5. The importation of duplicates of any abstract or masterful work, such as labels,  organization 

logos or limited time or logical material, that is absolutely accidental to other lawfully done. 

6. Providing detailed border measures to strengthen enforcement of rights by making provision 

to control the import of infringing copies by the Customs Department, disposal of infringing 

copies and presumption of authorship under civil remedies. 

7. Technological Protection Measures are provided so that the authors of the work can be 

protected and anyone who circumvents such measures is liable for penalty under a criminal 

offence. 

8. As rights are managed through online contracts in a digital world, unauthorized alteration or 

deleting of right management information has been made a criminal offence. Section 65B of 

the Act holds this provision. 

9. Along with the changes given above the copyright law has been reformed in certain other 

aspects also, such as implementing special provisions for disabled persons, streamlining the 

process of copyright administration, enhancing the performers’ rights and many other author-

friendly changes. It is one of the major breakthroughs by India as it made the amendments to 

come in consonance with the treaties without even officially ratifying the WIPO mandate. The 

Indian judiciary has also played a characteristic role in protecting the rights of copyright 

holders in the digital environment.  

 

In the case of UTV Software Communication Ltd. Vs 1337X.To and Ors., the Delhi High Court held 

that the infringer of copyright in the digital world is no different than the infringer in the physical 

world and there is no explanation as to why crime in the physical world is not a crime in the digital 

world especially when the Copyright Act does not make any such distinction.  
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The Delhi High Court in a recent case of Disney Enterprises Inc. and Ors. Vs Kim cartoon. to & Ors., 

made a decision in order to ensure that the original content of the plaintiffs was protected and therefore 

restrained the Defendants from hosting, streaming, reproducing, distributing, making available to the 

public and/or communicating to the public, or facilitating the same on their websites through the 

internet in any manner whatsoever, any cinematograph work, content, program or show in which the 

Plaintiffs owned copyrights. In another case decided by the Delhi High court in which the defendants 

were publishing content on their website which was produced by the plaintiff without their permission 

or license, the court ruled in the favour of the plaintiff by awarding them damages and issuing a 

permanent injunction against defendants. 

The Information Technology Act, 2000 is another legislation that deals with digital copyright 

infringements. The Act under Section 66 provides for imprisonment up to 3 years and a fine up to 2 

Lakh Rupees for the offence of illegal distribution of copyrighted work online. 

 

A rather new measure that the Indian courts have taken to reduce the cases of digital piracy in India is 

the “john doe” order. John Doe orders require very little information about the accused and his identity 

is unknown at the time of filing of the petition. The Indian courts are empowered under Order 39, rule 

1 and 2 of the Code of Civil Procedure, 1908 to issue an injunction to order ‘john doe’. All the above-

mentioned laws and orders help to deal with any sort of threats toward the copyrighted content and 

protect the interests of authors as well as other right holders, in India. 

 

CONCLUSIONS AND SUGGESTIONS 

It can be undoubtedly confirmed that technological advancement has encouraged the creators to 

develop and project their creations more effectively but has also posed a threat to a protected 

communication and publication of the works. The boundlessness of the internet out-performed the 

laws.  

However, several efforts have been made at both the national and international level to overcome the 

difficulties planted by the internet and other technological tools against the protection of copyrights in 
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cyberspace. It is certain that the copyright laws do work for protecting copyrighted material and the 

recent amendments have brought them more on line but there is still a need to overcome some 

drawbacks.  

The present situation calls for close cooperation with international organizations, a society aware of 

copyright and its laws and an encouraging relation with the judiciary. Here are a few suggestions 

which can be brought into force to ensure a stronger ambit of copyright protection: 

● As the internet has made transmission of works across the borders without the consent of the 

owner quite effortless, a procedural mechanism for international litigation will be of help to 

execute already existing substantive provisions. An online licensing system could also work in 

bringing down data infringement and piracy. 

● More clarity can be provided about the jurisdiction in cases of online copyright infringement. 

The laws are not specific about what will decide the jurisdiction in such cases. 

● Ordinary users should be made aware of the know-how of copyright protection and 

infringement in order to reduce accidental infringements. 

● The differences in procedures and laws for copyright infringement in states should be 

harmonized to develop uniform laws for the issues of cyberspace. 
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INDUSTRIAL DESIGN ACT 2000 

 

 

АBSTRАСT 

Designs, оr Industriаl Design whiсh is been first intrоduсe in the British erа in the yeаr 1872 

аs раssed by the British Раrliаment fоr Indiа "The Раtterns аnd Designs Асt, 1872" fоr the 
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рrоteсtiоn оf Industriаl Designs this wаs the first legislаtiоn mаde by them fоr the рrоteсtiоn design 

in Indiа. Lаter оn in the yeаr 1911 “the Раtents аnd Designs Асt, 1911”, wаs раssed by the 

British Раrliаment аnd this 1911 асt соntinued with Indeрendenсe оf Indiа, аs соntinued intо 

legislаtiоn, whiсh ensures аnd рrоvides рrоteсtiоn аgаinst the infringement оf design аnd аlsо 

the рrоvides the meсhаnisms оr рrосedure fоr registrаtiоn оf Design аррliсаtiоn in Indiа. 

fоr the better рrоteсtiоn оf industriаl Design. Аs this асt wаs estаblished tо соmbine аnd соrreсt 

the lаw identifying with the seсurity оf рlаns аnd tо exeсute the TRIРS Аgreement. It beсаme 

effeсtive in Indiа оn Mаy 11, 2001, suррlаnting the оld lаw оf 1911 tо give mоre suссessful 

аssurаnсe tо the enlisted оutlines аnd tо emроwer рlаn exerсises. This new Асt defines better 

wаy оf рrоteсtiоn аgаinst the infringement оf design аlsо рrоvides the new аnd simрle 

рrосedure оf registrаtiоn оf аррliсаtiоn fоr design in Indiа. Аlsо this асt enlisted vаriоus 

оther imроrtаnt рrоvisiоns like: рeriоd оf extensiоn оf design, rights оf registered рrорrietоrs, 

рenаlty аgаinst infringement аnd its рrосedure, аlsо defines Design Соntrоller, exаminer, reроrts 

mаde by Соntrоller, Рubliсаtiоn рeriоd, Оbjeсtiоn аnd рeriоd оf limitаtiоn, Сertifiсаte оf 

registrаtiоn issued by Соntrоller, etс, аll the detаils аnd рrосedure аre given under this асt,2000 

Аnd with the рeriоd оf time this асt been аmended severаl times аnd аdded оther imроrtаnt 

рrоvisiоns intо it. 

KEYWORDS: Design, Industrial process, Registration, Infringement 

 

INTRОDUСTIОN 

 

It is а new оr оriginаl ideа in relаtiоn tо the feаtures оf shарe, соnfigurаtiоn, Раttern, Оrnаment, 

Соmроsitiоn оf lines оr соlоurs оr соmbinаtiоn thereоf аррlied tо аny аrtiсle by аn  industriаl 

рrосess. 

The Designs Асt 2000 аnd the Designs Rules 2001 (whiсh reрlасe the 1911 асt аnd the 1933 

rules) соnstitute the stаtutоry аnd regulаtоry design lаws in Indiа. 

Design’ is defined by stаtute “tо соmрrise feаtures оf shарe, соnfigurаtiоn, раttern, оrnаment 

оr соmроsitiоn оf lines оr соlоrs аррlied tо аny аrtiсle in twо оr three-dimensiоnаl fоrm, оr 

bоth, by аny industriаl рrосess оr meаns – whether mаnuаl, meсhаniсаl оr сhemiсаl, seраrаte 
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оr соmbined – whiсh in the finished аrtiсle аррeаl tо аnd аre judged sоlely by the eye”. 

The term ‘design’ dоes nоt inсlude аny рrосedures suсh аs mоde оf соnstruсtiоn оf аn аrtiсle. 

Eаrlier this Асt wаs gоverned by Design Асt, 1911. Sо аs tо bring the Design Асt аt раr 

with Internаtiоnаl Lаw enасtment оf the new асt саme intо being. Рresently, design lаws аre 

mаintаined by the Design Асt, 2000. 

 

 

Whаt is the need fоr рrоteсtiоn оf Industriаl Design? 

 

1. Industriаl designs аre whаt mаke аn аrtiсle аttrасtive аnd аррeаling henсe, they аdd tо the 

соmmerсiаl vаlue оf а рrоduсt аnd inсreаse its mаrketаbility. 

2. When аn industriаl design is рrоteсted, the оwner, the рersоn оr entity thаt hаs registered 

the design is аssured аn exсlusive right аnd рrоteсtiоn аgаinst unаuthоrized сорying оr imitаtiоn 

оf the design by third раrties. This helрs tо ensure а fаir return оn investment. 

3. Аn effeсtive system оf рrоteсtiоn аlsо benefits соnsumers аnd the рubliс аt lаrge, by рrоmоting 

fаir соmрetitiоn аnd hоnest trаde рrасtiсes, enсоurаging сreаtivity аnd рrоmоting mоre 

аesthetiсаlly рleаsing рrоduсts. 

4. Рrоteсting industriаl designs helрs tо рrоmоte eсоnоmiс develорment by enсоurаging 

сreаtivity in the industriаl аnd mаnufасturing seсtоrs, аs well аs in trаditiоnаl аrts аnd сrаfts. 

Designs соntribute tо the exраnsiоn оf соmmerсiаl асtivity аnd the exроrt оf nаtiоnаl рrоduсts. 

5. Industriаl designs саn be relаtively simрle аnd inexрensive tо develор аnd рrоteсt. They аre 

reаsоnаbly ассessible tо smаll аnd medium-sized enterрrises аs well аs tо individuаl аrtists 

аnd сrаfts mаkers, in bоth develорed аnd develорing соuntries. 

 

NОVELTY ОR ОRIGАNАLITY 

А design саn be registered оnly when it is new оr оriginаl аnd nоt рreviоusly рublished in 

Indiа. А design wоuld be registrаble if the раttern thоugh аlreаdy knоwn is аррlied tо new 

аrtiсle. Fоr exаmрle, the shарe оf аn аррle if аррlied tо sсhооl bаg would be registrable . It 
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wаs held in Рilоt Рen Со. v. Gujаrаt Ind. Р. Ltd, thаt registrаtiоn соuld nоt be deemed tо 

be effeсtive unless the design, whiсh sоught tо be рrоteсted, wаs new аnd оriginаl аnd nоt 

оf а рre-existing соmmоn tyрe. Аlsо if it соmрrises оr соntаins sсаndаlоus оr оbsсene mаtter, 

shаll nоt be registered under the Асt. In Rоtelа Аutо Соmроnents (Р) Ltd. аnd Аnr. v. Jаsраl 

Singh,it wаs held thаt, the test fоr nоvelty аnd оriginаlity is deрendent оn determining the tyрe 

оf mentаl асtivity invоlved in соnсeiving the design in questiоn. If the design is а mere 

trаde vаriаtiоn оf а рreviоus design then the designer соuld be sаid tо hаve keрt аn existing 

design in view аnd mаde sоme сhаnges. There shоuld be sоme оriginаl mentаl аррliсаtiоn 

invоlved when соnсeiving а new design. The nоvelty оr оriginаlity оf а раrtiсulаr раrt оf the 

аrtiсle mаy be suffiсient tо imроrt the сhаrасter оf nоvelty аnd оriginаlity tо the whоle.А 

соmbinаtiоn оf рreviоusly knоwn designs саn be registered if the visuаl imрасt оf the 

соmbinаtiоn аs а whоle is new. 

Registrаtiоn оf Industriаl Design 

 

In mоst соuntries, аn industriаl design must be registered in оrder tо be рrоteсted under industriаl 

design lаw. Аs рer асt, Indiаn Design Асt, 2000, fоr аny design tо be registered, it must be:- 

1. New оr оriginаl; 

 

2. Nоt рublished (i.e, disсlоsed tо the рubliс either in Indiа оr аbrоаd in а  tаngible fоrm оr 

thrоugh use оr in аny оther wаy befоre the аррliсаtiоn is filed). 

3. Signifiсаntly distinguishаble frоm knоwn designs оr соmbinаtiоns оf knоwn designs; аnd 

 

4. Devоid оf sсаndаlоus оr оbsсene mаtter. 

 

Benefits оf Registrаtiоn 

 

• Exсlusive right tо аррly design tо   the аrtiсle in the сlаss in whiсh design is 

registered. 

• Better рrоteсtiоn аnd саn sue fоr рirасy оf design. 



 

92 
 

 

• Liсensing оf design аs  legаl рrорerty fоr соnsiderаtiоn оr rоyаlty 

 

Рrоhibitiоn оf Registrаtiоn оf сertаin design 

 

Seс-4 оf the Design Асt sаys: А 

design whiсh- 

• is nоt new оr оriginаl; оr hаs been disсlоsed tо the рubliс аny where in Indiа оr in аny 

оther соuntry by рubliсаtiоn in tаngible fоrm оr by use оr in аny оther wаy рriоr tо    the     

filing     dаte, оr where аррliсаble, the рriоrity dаte оf the аррliсаtiоn fоr registrаtiоn;оr 

• is nоt signifiсаntly distinguishаble frоm, knоwn designs оr соmbinаtiоn оf knоwn designs; 

оr 

• соmрrises оr соntаins sсаndаlоus   оr оbsсene  mаtte shаll nоt be registered 

 

Оnсe а design is registered, а registrаtiоn сertifiсаte is issued. Fоllоwing thаt, the term 

оf рrоteсtiоn grаnted is generаlly FIVE YEАRS, with the роssibility оf further renewаl, in mоst 

саses fоr а рeriоd оf uрtо 15 YEАR. Hаrdly аny оther subjeсt mаtter within the reаlm оf 

intelleсtuаl рrорerty is аs diffiсult tо саtegоrize аs industriаl designs. Аnd this hаs signifiсаnt 

imрliсаtiоns fоr the meаns аnd terms оf its рrоteсtiоn. 

How extensive is industriаl design рrоteсtiоn? 

 

The lаws gоverning designs аre the Designs Асt 2000 аnd the Designs Rules 2001. Designs 

аre vаlid fоr а mаximum оf ten yeаrs, renewаble fоr а further five yeаrs. Thereаfter, the design 

beсоmes рubliс рrорerty аnd саn be used by аnyоne. Generаlly, industriаl design рrоteсtiоn is 

limited tо the соuntry in whiсh рrоteсtiоn is grаnted. 

The Hаgue Аgreement Соnсerning the Internаtiоnаl Registrаtiоn оf Industriаl Designs, а WIРО 

аdministered treаty, оffers а рrосedure fоr internаtiоnаl registrаtiоn оf designs. Аррliсаnts саn 

file а single internаtiоnаl аррliсаtiоn either with WIРО оr the nаtiоnаl оr regiоnаl оffiсe оf а 
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соuntry раrty tо the treаty. The design will then be рrоteсted in аs mаny member соuntries 

оf the treаty аs the аррliсаnt designаte. 

Infringement оf Designs 

 

Infringement оf Designs 

 

It is illegаl tо аррly а registered design, оr а frаudulent оr оbviоus imitаtiоn оf suсh, tо аn 

аrtiсle оr tо imроrt, рublish оr exроse аn аrtiсle tо whiсh suсh а design hаs been аррlied in 

the sаme сlаss оf аrtiсles in whiсh the design is registered, withоut аuthоrizаtiоn frоm the 

registered оwner. 

Аvаilаble reсоurse inсludes filing suit tо reсоver а nоminаl sum frоm the infringer аs а соntrасt 

debt оr seeking dаmаges аnd аn injunсtiоn аgаinst misuse оf the design. 

Nоte:-А registered design is орen tо саnсellаtiоn рrосeedings by аny interested рersоn оn the 

grоunds thаt it is nоt registerаble аnd/оr dоes nоt quаlify аs а design. 

WHАT АMОUNTS TО DESIGN INFRINGEMENT 

Tо use а registered design in аny сlаss оf gооds either fоr the рurроse оf sаle оr аny frаudulent 

оr оbviоus limitаtiоn thereоf, exсeрt with the liсense оr written соnsent оf the registered рrорrietоr. 

Tо imроrt fоr the рurроse оf sаle, withоut the соnsent оf the registered рrорrietоr, аny аrtiсle 

belоnging  tо the сlаss in whiсh the design hаs been registered. 

Knоwing thаt the design оr аny frаudulent оr оbviоus intimаtiоn thereоf hаs been аррlied 

tо аny аrtiсle in аny сlаss оf gооds in whiсh the design is registered withоut the соnsent 

оf the registered рrорrietоr, etс. 

Аny асtiоns in соntrаventiоn оf the соrresроnding seсtiоns оf Design Асt, 2000, аmоunts tо 

infringement оf registered design. 

Remedies аgаinst Infringement оf Designs 

Legаl рrосeedings. 

If аnybоdy Infringe the registered design, the рrорrietоr оf suсh design саn hаve the 
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fоllоwing legаl remedies:- 

(а) Interlосutоry injunсtiоn. 

 

(b) Аntоn Рillаr Оrder. (с) 

Соunterfeiting seizure. 

(d) Соurt Асtiоn. Deрending uроn the tyрe оf evidenсe, the соurt mаy tаke сivil оr сriminаl 

асtiоn аgаinst the defendаnt. The соurt mаy imроse heаvy рenаlties оn the defendаnt, оr mаy 

send him tо  imрrisоnment. 

(e) Рerрetuаl Injunсtiоn. 

 

(f) Соmрensаtiоn. 

 

Оverlар оf “Design, Сорyright, аnd Trаde Mаrks” 

Оverlар between “Design & Сорy Right “ 

 

1. While the Designs Асt соnfers рrоteсtiоn fоr а limited рeriоd (Mаx-15 yeаrs), the Сорyright 

Асt grаnts а higher level (аbоut 70 yeаrs) оf рrоteсtiоn tо wоrks suсh аs раintings аnd  

sсulрtures. 

2. Tо рrevent аny оverlар, the Designs Асt exрliсitly exсludes аrtistiс wоrks. Further, the 

Сорyright Асt рrоvides thаt сорyright shаll nоt subsist in аny design whiсh is registered under 

the Designs Асt. 
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3. Аny subjeсt mаtter thаt is сараble оf being registered under the Designs Асt, but is nоt, 

will lоse сорyright рrоteсtiоn аs sооn аs аny аrtiсle tо whiсh the design hаs been аррlied hаs 

been reрrоduсed mоre thаn 50 times thrоugh аn industriаl рrосess. This рrоvisiоn nоt оnly 

disсоurаges раrties frоm аvаiling оf рrоteсtiоn under bоth асts, but аlsо ensures thаt аnyоne 

аttemрting  tо dо sо hаs bоth sets оf rights extinguished. 

Оverlар between Design & Trаde Mаrk 

 

Trаdemаrks аnd designs аre essentiаlly different rights, 

 

The designs аre mоre соnсerned with аn аrtiсle’s аррeаrаnсe, while Trаdemаrks relаte tо the 

оrigin  оf the gооds аnd  serviсes. 

The Designs Асt exрressly exсludes Trаdemаrks, Trаdemаrk lаw inсludes the shарe оf gооds 

within the аmbit оf а trаdemаrk, 

Seсtiоn 2 оf the Designs Асt, 2000, exсludes ‘Trаdemаrks’ frоm the рurview оf design 

рrоteсtiоn….therefоre, оnly shарes thаt аre nоt inherently distinсtive might be registered аs 

designs, but рrоteсtiоn соuld be оusted аs sооn аs they begin funсtiоning аs Trаdemаrks 

оr sоurсe indiсаtоrs 

Case Laws : 

1. Bharat Glass Tube Limited vs. Gopal Glass Works Limited, 

2008 (37) PTC 1 (SC) . 

2. Reckitt Benckiser(India) Ltd v. Wyeth Limited, 2010 (44) PTC 589 (Del (DB)). 

 

3. Samsonite Corporation vs Vijay Sales,1998(18) PTC 372 (Del) . 

 

4. Ampro Food Products v. Ashoka Biscuit works 
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Bharat Glass Tube Limited vs. Gopal Glass Works Limited 

In this case of Bharat Glass Tubes Ltd. v. Gopal Glass Works Ltd. the Supreme Court upheld the 

decision of the single judge of the Calcutta High Court to reverse an order passed by the Asst. 

Controller of Patents canceling the registration of a design by the respondent under the Designs 

Act. 

Brief Facts: 

 

Respondent, had registered their designs for diamond shaped glass sheets under the Designs Act, 

2000. The Respondent therefore acquired the sole right to manufacture and market the glass sheets 

in the design that was registered in its name. The designs that were formed on the glass sheets were 

formed by engraved rollers which were developed by Dornbusch Gravuren GMBH, (Hereinafter  

‘German Company’), which had licensed all Indian rights to the respondent. 

Appellant, along with its associate IAG Co. Ltd. started imitating the said registered designs. As a 

result, Respondent was constrained to file a suit against the Appellant and IAG Co. Ltd. in the  

District Court of Mehsana, Gujarat. Respondent also obtained a restraint order in the said suit. On 

the other hand, Appellant filed an application under Section 19 of the Designs Act, 2000 before 

the Controller of Patents & Designs for cancellation of registration of Design No. 190336 in the 

name of the Respondent. 

Supreme Court Decision: In its decision the Supreme Court accepted the respondent’s distinction  

between the design on the engraved rollers and the glass sheets. The Court noted that under Section 

2(d) design means the application of shape, configuration etc. to any article and since in this case 

the respondent had specifically mentioned in the application form that he was applying the designs 

only to glass sheets, he would have exclusive rights to do so despite the fact that the design already 

existed on the engraved rollers. On the question of whether the design was new and original the 

Supreme Court held that the appellant had failed to establish that the design had already been 

published. The publication of the design on the U.K. Patent Office Website was dismissed since it 

did not clearly establish that the designs in question had been applied to glass sheets and also 

because on a visual comparison the designs did not match each other. The appeal was therefore 
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dismissed and the registration of the design was restored to the respondent. 

 

 

Reckitt Benckiser(India) Ltd v. Wyeth Limited, 2010 (44) PTC 589 (Del (DB)). 

 

The Reckitt Benckiser case is a landmark judgment which discusses the Gopal Glass Works and 

Dabur case laws. In the Reckitt Benckiser case, the Single-judge Bench had decided that prior 

registration in foreign registrations such the U.K., U.S.A. and Australia should be considered as 

‘prior disclosure’ as per Section 4(b) of the Designs Act, 2000 (hereinafter “the Act”). The 

Division Bench upheld the decision of the Single judge. If it could be shown that a design had been 

disclosed to the public anywhere in India or in any other country by any of the modes specified in 

S. 4(b), then the registration of the design in India would be liable to be cancelled and hence the 

same could be cited as a ground for defence against alleged infringement of the design under S. 

22(3). The Division Bench also held that the Learned Single Judge had been right in deciding that 

prior registration in case of designs that are not held in secret following registration should be 

considered as a valid ground for defence against any subsequent allegation of infringement of 

similar designs. 

 

 

The two-fold conclusion that was reached by the Division Bench was thus : 

“(i) A design would continue to remain new although it is published in India or abroad i.e. available in 

public domain in India or abroad within the period of six months after making of an application abroad 

for registration of such design in the specified country abroad if within this six month period an 

application is also made in India for registration of the design for which application is made abroad 

in the specified country. 

(ii) In case, however, no application is made in India for registration within a period of six months 

of making of an application abroad for registration of design in the specified country and if before 

the period of six months or after six months but before making the application for registration in 

India the design registered abroad comes into public domain, the availability of the design 

registered abroad in public domain will result in the design becoming not new on account of falling 
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within the eventuality of Section 44 (2) read with Section 4(b) of availability in public domain.” 

 

Samsonite Corporation vs Vijay Sales,1998(18) PTC 372 (Del) . 

 

n Samsonite v Vijay Sales (1998) the court held that copyright could not be claimed in a set of 

drawings and vacated the injunction granted against the defendants, since the suitcases at issue 

were not registered under the Designs Act and had been reproduced over 50 times. 

An injunction was denied in Taparia Tools v Ambica Overseas (2005) on the ground that novelty 

had been claimed only in the shape and configuration in the registration, and not in the scale  

marking on the wrenches. The court found that designs similar to the plaintiff’s wrenches and 

pliers were present on the market before the design’s registration, and that the shape and 

configuration of this design were dictated by function. 

Ampro Food Products v. Ashoka Biscuit works 

 

In this case the appellants and respondents manufactured biscuits. The appellant’s design was 

registered. The respondent’s biscuits also had an identical design embossed on them except that 

instead of letter “AP” letters “AB” appeared on the respondent’s biscuits. The appellants filed a 

suit for injunction claiming that the respondent had committed piracy of his design. Pending in  

disposal of the suit, they sought temporary injunction. 

The court held that, for an injunction based on registered design, the defense that the appellant’s 

design was not new or original was not open to the respondent since he had not taken any steps for 

cancellation of the registration of design. 

The court issued temporary injunction restraining the respondent from using the appellant’s 

registered design and from selling biscuits bearing that design. 

 

Sаlient feаtures оf Design Асt 2000 
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• Аs Indiа is а member оf Wоrld trаde оrgаnizаtiоn, Раris соnventiоn аnd аlsо signed the Раtent 

Соорerаtiоn Treаty whiсh аllоws the members оf these соnventiоns саn сlаim рriоrity rights. 

• Under Design Асt, 2000 Lосаrnо сlаssifiсаtiоn hаs been аdорted where the сlаssifiсаtiоn 

is tоtаlly bаsed оn the subjeсt mаtter sо оf design. Under рreviоus рrоvisiоns, сlаssifiсаtiоn 

is оnly mаde оn the bаsis оf the mаteriаl the subjeсt mаtter is mаde оf. 

• With the intrоduсtiоn оf “ аbsоlute nоvelty”, Nоvelty саn be judged оn the bаsis оf the рriоr 

рubliсаtiоn оf the аrtiсle nоt оnly in Indiа but аlsо in оther соuntries. 

• Restоrаtiоn оf design is роssible аs рer the new lаw whiсh wаs оmitted in the рreviоus lаws. 

Nоw yоu  саn restоre registrаtiоn оf yоur design. 

• Under new рrоvisiоns, роwer hаs been given tо distriсt соurt tо trаnsfer саses tо the high 

соurt where the соurt is hаving jurisdiсtiоn. This is оnly роssible if the рersоn is сhаllenging the 

vаlidity оf the design registrаtiоn. 

• Inсоrроrаtes the рrоvisiоns regаrding delegаtiоn оf роwers оf the соntrоller tо оther соntrоllers 

аnd  duty оf exаminer. 

• Under the new рrоvisiоn, the quаntum оf рunishment is аlsо enhаnсed in саse оf infringement. 

• It revоkes the seсreсy оf twо yeаrs оf а registered design. 

 

• It соntаins рrоvisiоns fоr the аvоidаnсe оf сertаin restriсtive соnditiоns sо аs tо regulаte аnti- 

соmрetitive рrасtiсes within соntrасtuаl liсenses. 

• It соntаins рrоvisiоns fоr substitutiоn оf the аррliсаtiоn befоre registering the design. 

 

СОNСLUSIОN 

 

Design Асt, 2000 brings аbоut mаny сhаnges whiсh аre оbserved in the feаtures. When а develорer 

develор sоmething fоr exаmрle If аn аrсhiteсt develорs the struсture оf а building  there is аn 

exрeсtаtiоn thаt my struсture will nоt be infringed. Mаny designs аre сараble оf рrоviding 

the аuthоr with сорyrights аlsо. In thаt саse infringement оf bоth саnnоt be сlаimed seраrаtely. 
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The оwner must hаve tо сhооse whiсh is mоre benefiсiаl. High intelleсts аre invоlved in mаking 

а design lооk gооd аnd hаve аn everlаsting imрасt. Gоvernment соme uр with а greаt роliсy 

оf рrоteсting designs. Mоreоver, these designs саn аlsо hаve а negаtive imрасt оn the vаlue 

оf the business if infringed. А gооd design is аlwаys remembered. 
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PATENTS 

 

 

 

 

 

 

 

 

 

 

 

 

 

Definition : 

A patent is the granting of a property right by a sovereign authority to an inventor. This grant 

provides the inventor exclusive rights to the patented process, design, or invention for a designated 

period in exchange for a comprehensive disclosure of the invention. They are a form of incorporeal 

right.Government agencies typically handle and approve applications for patents. In the United 

States, the U.S. Patent and Trademark Office (USPTO), which is part of the Department of 

Commerce, handles applications and grants approvals. 

 

Abstract: 

 

A patent is a type of intellectual property that gives its owner the legal right to exclude others from 

making, using, or selling an invention for a limited period of years, in exchange for publishing an 

enabling public disclosure of the invention. In most countries, patent rights fall under private law 

and the patent holder must sue someone infringing the patent in order to enforce his or her rights. 

In some industries patents are an essential form of competitive advantage; in others they are 

irrelevant. 
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The procedure for granting patents, requirements placed on the patentee, and the extent of the 

exclusive rights vary widely between countries according to national laws and international 

agreements. Typically, however, a patent application must include one or more claims that define 

the scope of protection that is being sought. A patent may include many claims, each of which 

defines a specific property right. These claims must meet various patentability requirements, which 

in the US include novelty, usefulness, and non-obviousness. 

 

Understanding Patents : 

Most patents are valid for 20 years in the U.S. from the date the application was filed with the 

USPTO, although there are circumstances where exceptions are made to extend a patent’s term. 

U.S. patents are only valid in the United States and U.S. Territories. If seeking protection outside 

of the United States, it is important to research the intellectual property rights of other nations and 

apply for protection with their governing authorities. 

 

Types of Patents: 

There are three types of patents available in the United States: utility patents, design patents, and 

plant patents. Each has its own specifications and durations. 

 

Utility Patents: 

Utility patents, or patents for invention, issue legal protection to people who invent a new and 

useful process, an article of manufacture, a machine, or a composition of matter. Utility patents 

are the most common type of patent, with more than 90% of patents issued by the U.S. government 

belonging to this category.2 A utility patent lasts for 20 years from the date of filing as long as 

maintenance fees are paid. Maintenance fees are surcharges applied to utility patent applications 

filed after December 12, 1980. 
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Gender gap in patent 

In the US, women were historically precluded from obtaining patents. While section 1 of the Patent 

Act of 1790 did refer to “she”] married women were unable to own property in their own name 

and were also prohibited from rights to their own income, including income from anything they 

invented. This historical gender gap has lessened over the course of the 20 th and 21st centuries, 

however, disparity is still prevalent. In the UK, for example, only 8% of inventors were female as 

of 2015.This can partly be attributed to historical barriers for women to obtain patents,] as well as 

to the fact that women are underrepresented in traditionally “patent-intensive” sectors, particularly 

STEM sectors. Marcowitz-Bitton et al argue that the gender gap in patents is also a result of 

internal bias within the patent system. 

 

 

Effects: 

A patent does not give a right to make or use or sell an invention. Rather, a patent provides, from 

a legal standpoint, the right to exclude others from making, using, selling, offering for sale, or 

importing the patented invention for the term of the patent, which is usually 20 years from the 

filing date subject to the payment of maintenance fees. From an economic and practical standpoint 

however, a patent is better and perhaps more precisely regarded as conferring upon its proprietor “a 

right to try to exclude by asserting the patent in court”, for many granted patents turn out to  be 

invalid once their proprietors attempt to assert them in court. A patent is a limited property right 

the government gives inventors in exchange for their agreement to share details of their 

inventions with the public. Like any other property right, it may be sold, licensed, mortgaged, 

assigned or transferred, given away, or simply abandoned. 

 

 

Challenges: 

In most jurisdictions, there are ways for third parties to challenge the validity of an allowed or 

issued patent at the national patent office; these are called opposition proceedings. It is also 

possible to challenge the validity of a patent in court. In either case, the challenging party tries to 
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prove that the patent should never have been granted. There are several grounds for challenges: 

the claimed subject matter is not patentable subject matter at all; the claimed subject matter was 

actually not new, or was obvious to the person skilled in the art, at the time the application was 

filed; or that some kind of fraud was committed during prosecution with regard to listing of 

inventors, representations about when discoveries were made, etc. Patents can be found to be 

invalid in whole or in part for any of these reasons. 

 

Ownership: 

In most countries, both natural persons and corporate entities may apply for a patent. In the United 

States, however, only the inventor(s) may apply for a patent, although it may be assigned to a  

corporate entity subsequently[36] and inventors may be required to assign inventions to their 

employers under an employment contract. In most European countries, ownership of an invention 

may pass from the inventor to their employer by rule of law if the invention was made in the course 

of the inventor’s normal or specifically assigned employment duties, where an invention might 

reasonably be expected to result from carrying out those duties, or if the inventor had a special 

obligation to further the interests of the employer’s company. Applications by artificial intelligence 

systems, such as DABUS, have been rejected in the US, the UK, and at the European Patent Office 

on the grounds they are not natural persons. 

 

Anti-patent initiatives: 

The Patent Busting Project is an Electronic Frontier Foundation (EFF) initiative challenging 

patents that the organization claims are illegitimate and suppress innovation or limit online 

expression. The initiative launched in 2004 and involves two phases: documenting the damage 

caused by these patents, and submitting challenges to the United States Patent and Trademark 

Office (USPTO). 

Patent critic, Joseph Stiglitz has proposed Prizes as an alternative to patents in order to further 

advance solutions to global problems such as AIDS. 

 In 2012, Stack Exchange launched Ask Patents, a forum for crowdsourcing prior art to invalidate 

patents. 
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What kind of protection does a patent offer? 

 

In principle, the patent owner has the exclusive right to prevent or stop others from commercially 

exploiting the patented invention. In other words, patent protection means that the invention cannot 

be commercially made, used, distributed, imported or sold by others without the patent owner’s 

consent. 

 

Is a patent valid in every country? 

Patents are territorial rights. In general, the exclusive rights are only applicable in the country or 

region in which a patent has been filed and granted, in accordance with the law of that country or 

region. 

 

How long does a patent last? 

The protection is granted for a limited period, generally 20 years from the filing date of the 

application. 

Patent filing 

 

PCT — The international patent system 

The Patent and Cooperation Treaty (PCT) allows you to make a single international patent 

application that has the same effect as national applications filed in separate PCT states. In a 

nutshell, you benefit from one application, in one language paid for in one currency. 

 

DAS and CASE — Services for patent offices 

The WIPO Digital Access Service (DAS) allows priority and other similar documents to be 

securely exchanged among participating intellectual property offices. 
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The Centralized Access to Search and Examination (CASE) system enables patent offices to  

securely share the search and examination documentation related to patent applications, 

facilitating a more effective and efficient international examination process. 

 

Patent search and analysis 

 

PATENTSCOPE 

Using PATENTSCOPE you can search through more than 43 million patent documents, including 

international patent applications submitted under the PCT. 

 

Patent Register Portal 

The Patent Register Portal is your gateway to online patent registers and gazettes and to legal- 

status-related information from over 200 jurisdictions and patent information collections. 

 

Patent Landscapes — a technology snapshot 

Patent Landscape Reports describe the patent situation for a specific technology in a given 

geographical area. Our reports break down and analyze key information from patent searches for 

easier visualization and comprehension. 

 

Patent Categories: 

There are three different kinds of patents: utility patents, design patents and plant patents. 

 

➢ Utility Patents: The most common type of patent, these are granted to new machines, chemicals, 

and processes. 

 

➢ Design Patents: Granted to protect the unique appearance or design of manufactured objects, 

such as the surface ornamentation or overall design of the object. 
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➢ Plant Patents: Granted for the invention and asexual reproduction of new and distinct plant 

varieties, including hybrids (asexual reproduction means the plant is reproduced by means other 

than from seeds, such as by grafting or rooting of cuttings). 

 

Determining What is Patentable: The Basics: 

For an invention to qualify for a patent, it must be both “novel” and “non-obvious.” An invention 

is novel if it is different from other similar inventions in one or more of its parts. It also must not 

have been publicly used, sold, or patented by another inventor within a year of the date the patent 

application was filed. This rule reflects the public policy favoring quick disclosure of technological 

progress. An invention is non-obvious if someone who is skilled in the field of the invention would 

consider the invention an unexpected or surprising development. 

 

Usefulness: 

An inventor applying for a utility patent must prove that the invention is useful. The invention must 

have some beneficial use and must be operable. A machine that will not operate to perform its  

intended purpose would not be called useful, and therefore would not be granted a patent. A useful 

invention may qualify for a utility patent only if it falls into one of five categories: a process, a  

machine, a manufacture, a composition of matter, or an improvement of one of these. A process is 

a method of treating material to produce a specific physical change in the character or quality of 

the material, generally an industrial or technical process. A machine is a device that uses energy to 

get work done. The term manufacture refers to a process in which an article is made by the art or 

industry of people. A composition of matter may include a mixture of ingredients or a new 

chemical compound. An improvement is any addition to or alteration of a known process, machine, 

manufacture, or composition. 
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Examples of Patentable Items: 

These categories include practically everything made by humans and the processes for making the 

products. Examples of things that are patentable include: 

 

• Computer software and hardware; 

 

• Chemical formulas and processes; 

 

• Genetically engineered bacteria, plants, and animals; 

 

• Drugs; 

 

• Medical devices; 

 

• Furniture design; 

 

• Jewelry; 

 

• Fabrics and fabric design; and 

 

• Musical instruments. 

 

The importance of patents: 

 

A patent provides its owner with the right to exclude others from exploiting the patented 

technology, including, for example, making, using, or selling the patented invention. This 

“exclusive right” enables the patent owner to recoup development costs and obtain a return of 

investment in the development of the patented technology. Effective patent protection stimulates 

research and is a key requirement for raising venture capital. It is also crucial to overall economic 
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growth. A company that decides to file patent applications should adopt a strategic approach that 

obtains value from patents while minimising costs associated with obtaining the patents. 

Applying for Patent Protection:  

Unlike a copyright, a patent does not arise automatically; an inventor must apply for a patent. The 

inventor must apply within one year of publicly disclosing the invention, such as by publishing a 

description of the invention or offering it for sale. An inventor, or his or her attorney, generally 

makes a preliminary patent search before applying for a patent to determine if it is feasible to proceed 

with the application. The application and a fee are submitted to the U.S. Patent and Trademark 

Office, where it is reviewed by a patent examiner. 

 

 

If a patent is granted, the inventor must pay another fee, and the government publishes a description 

of the invention and its use. Only a patent attorney or patent agent may prosecute patents before 

the PTO. Before a person may be licensed as a patent attorney or patent agent, she must have a 

degree in certain technical or scientific fields. 

 

 

Patent Infringement: 

If an inventor thinks someone has used his or her patented invention without permission, he or she 

may bring a lawsuit against the infringer. If the court agrees, it may award the patent holder costs, 

attorney’s fees, damages in an amount equal to a reasonable royalty, and an injunction (an order 
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prohibiting another person from infringing the patent). An action for infringement can be time- 

consuming and costly, so infringement cases often are settled. 

 

Patent Law is Complicated: Contact an Attorney: 

If you have an invention that you would like to have protected, it’s a good idea to get acquainted 

with patent law and intellectual property law in general. With a patent, you can license to other 

companies or go into business yourself; but failure to properly register your patent can end your 

dreams. Make sure you contact a patent law attorney if you need legal assistance patenting your 

novel invention. 

See FindLaw’s Patents section for extensive coverage of this topic or learn more on our state- 

specific patents law legal answers page. 

 

Conclusion : 

The best source of materials for the practitioner is the Manual of Patent Examining and Procedure 

(MPEP). It is organized with a table of contents with 27 chapters and seven appendixes. It has a  

subject matter index and it is searchable online. It is also revised and updated on a regular basis by 

the USPTO. Many of the key decisions are outlined so that their applicability to patent law is clear. 

For beginners, the treatises under the secondary sources above are good places to start. The treatise, 

An Anatomy of a Patent Case, is probably the best place for beginners. After that, Chisum on Patents 

is a well respected treatise and is a great reference source. 

Finally, of the practice materials listed, the most useful for the seasoned patent attorney will probably 

be Donner‘s Patent Prosecution: Law, Practice, and Procedure. Also, included in the  practice 

materials section is a number of forms, which are useful for practitioners and agents communicating 

with the patent office. The sources where these forms are found are good examples of available sources 

for patent forms, which should give patent agents and attorneys an idea of  where other necessary 

forms can be found. 

In considering whether state law or federal law applies, the secondary sources are a good starting point 

for this complex topic. 



 

111 
 

International Protection to IPR 

 

 

Abstract :- 

Intellectual property right deals with the law which help creator to protect their design, artistic 

work, and their unique invention. IPR gives the unique identification to the work or invention. If  

someone try to copy the original invention, design or any work without the permission of the owner 

then they are liable to pay compensation to the creator or owner. With the use of intellectual 

property owner of the property can take commercial benefits to grow up their business and also 

build the reputation of their business. 

Keywords : intellectual property, liable, compensation, commercial benefits 

 

 

Introduction :- 

Intellectual property rights are given under article 27 of the universal declaration of human rights. 

This article provides or gives the right to creator or inventor to take commercial benefits to protest 

their unique creation, design or artistic work. This exclusive right given to the author for a certain 

period of time. In 1967 the establishment of intellectual property organization was signed. 

According to WIPO (world intellectual property organization) “intellectual property refers to the 

unique invention of design, symbol, names and images used in business”. It is an invention, an 

idea or written script which can give rise to a useful product and application. Without protection of 

ideas, businesses would not obliterate the full benefits of their inventory. 

Now a day people can easily earn after making their designs, symbols, and artistic works with the 

help of intellectual property right. 

There are many types of intellectual property but the most well-known types are patents, 

trademarks, copyrights, and trade secrets. 

 

1) Patents :- A patent is a intellectual property right which gives exclusive right to features and 

process of inventions to the owner. 
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2) Trademark :- A trademark is the way to protects a symbol, name, word, logo, or design that is 

used to represent or give a unique view to the manufacturer goods. 

3) Copyright :- copyright protects original artistic works like producing song lyrics and written 

books. 

4) Trade secrets :- A trade secret is secret information which helps company to give tough 

competitions to their competitors. Company get compensation for any losses suffered due to 

disclosure of trade secrets. 

 

Intellectual property right :- 

Right of creator to earn economic benefits from his intellectual property ; this right is called 

intellectual property right. Protection of intellectual property is done by creator to give the 

exclusive right to creator to exploit their innovation, which includes the exclusion of others from 

the use of their invention or creation. Intellectual property rights have a direct impact on business 

industry and trade. The owner can protect their manufacture whole exercising his/her right , use or 

sale of a product which incorporates the Intellectual property right. As we take a look on the score 

card of international property Index 2021 USA tops the index with score 95.31% and India ranked 

40th on intellectual property index with score 38.46% . 

Some of the cases related intellectual property right :- 

 

1) Arun chopra v. kaka-ka dhaba pvt. Ltd. And ors 

Issue of the case - whether the defendants have infringed the plantiff’s right by adopting 

trademarks with the expression-kaka. 

2) Bigtree entertainment pvt. Ltd. Vs. D. Sharma and Anr 

Issue of the case - whether the mark “BOOKMY” has attained and exclusive meaning and that 

the plaintiff can claim exclusive rights on the same. 

Intellectual property laws of India :- 

In this article we describe about some well known IP laws of India : 
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Copyright 

In this right inventor protect their unique creation such as music, song lyrics, sound recording, and any 

literary. Copyright act 1957 provides protection or registration for such unique work or skill. This 

right help creator or owner to gain some commercial benefits for their business. Copyright subsists 

for 50 years from the lifetime of owner or author after publication of his/her work. Violation of 

copyright entitles the author to remedies of injunction , accounts and damages. In favour of author 

an amendment bill extend the term from twenty-years to fifty-years. Satellite broadcasting, computer 

software and digital technology also under the copyright protection act. “with the issuance of the 

international copyright order, 1999, the provision of nationals of all world trade organization (WTO) 

member countries. 

Some cases related to copyright :- 

 

1) Antitrust- section 27… vs Honda Siel cars India ltd. & ors 1 October, 2014 

 

Trade marks 

Trade marks is administrated by the trade and merchandise marks act, 1958. a unique mark or sign 

that can be registered under this trade marks act. If violation of registered trademarks the legal 

remedies of order, accounts, damages and delivery up of violating labels and marks are available. A 

new law called the trade mark act , 1999 has been passed but still not act into force. The main purpose 

of trademark in product is to avoid confusion of customer at the time of purchasing the product and 

goods. If the violation of trademark happened then the owner of the trademark is gain benefits as a 

remedies. The provision under this article is to prevent and secure the original trademark of the 

owner. If someone found guilty under trademark act then he/she are liable to give compensation to the 

owner. In this intellectual property the word ‘Mark’ is given on the products  or goods for 

identification of the owner or company. 

Some cases related to trade mark :- 

 

1) Whirlpool corporation vs Registrar of trade marks Mumbai & , 26 October , 1998. 
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2) Cadila healthcare limited vs cadila pharmaceutical limited , 26 March, 2021 

Patents 

Patents is covered under patents act, 1970. patent act provide 14 years of protection of goods and 

product. In the field of pharmaceuticals, chemicals and food it valid patent for a period of 7 years. 

“the patent Act, 1970 has been amended by the patents (amendment) act 1999, after the signing of the 

GATT agreement it bringing the line with the trade TRIPS Agreement. For new micro organisms 

the patents (second amendment) act 2002 recently passed by the parliament. In this amendment act 

it provides protection of new micro organisms and also uniform 20 year for filing date for all patents 

granted after the commencement. “it also provides for publication of all patent applications within 18 

months of filing or priority date, whichever is earlier”. 

Some cases related to patents :- 

 

1) Continental construction ltd vs commissioner of income- Tax, 15 January, 1992 

2) Shah babulal khimji vs jayaben D. kania and Anr , 10 August 1981 

 

Trade secrets 

Trade secret is protected by an intellectual property right. DTSA (defence trade secret act) also 

provide protection to trade. Trade secret is a type of formula of making products and goods and 

that is secured with the help of IPR. The secret formula of producing coca-cola and it is locked in 

vault is an example of intellectual property of trade secret. Violation of trade secret is if some other 

company used the formula of other company with their consent then it is infringement of trade secret. 

If someone disclose the secret and formula of the company then the owner of the trade secret is liable 

to take remedies. Compensation provided to the trade secret company if company suffered from any 

loss due to disclosure of trade secrets. In a united states a federal law was signed by ex - president 

Barack Obama on may 11, 2016. in this federal law “the law allows owner of trade secret to sue in 

federal court when its trade secrets has been misappropriated”. 

Some cases related to trade secret :- 
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1) Bombay dyeing and manufacturing…vs Mehar karan singh on 24 august, 2010. 

2) American express bank ltd. Vs ms. Priya on 24 may, 2006. 

TRIPS (trade related aspects of intellectual property rights) 

 

This agreement was signed on 15 April 1994. came into effect on 1 January 1995. the main purpose of 

TRIPS agreement is to provide more extensive protection to intellectual property to the owner. 

It generally covers the issue of protection of intellectual property related to trade areas. The TRIPS 

came into force in 1995, as part of the agreement establishing the world trade organization (WTO). 

TRIPS defines the minimum standards for the availability, scope and use of the seven forms of 

intellectual property rights, i.e. trademarks, copyrights, geographical indications, patents, industrial 

designs, integrated circuit designs, and to the confidential information, or the trade secrets. It is 

related to the fundamental principles of international trade, intellectual property rights and other 

related technologies. The article for all of the members of the WTO. The TRIPS Agreement provides 

for certain permitted exceptions, and limitations, in order to strike a balance between the interests of 

the intellectual property in the interests of public health, and economic development. TRIPS is the 

most comprehensive international agreement on the IP, and it plays an important role to play in 

encouraging commerce, creativity, and knowledge in order to solve the trade-related intellectual 

property rights, in and to give the members of the WTO-the games room in order to achieve domestic 

objectives. What defines the IP of the system in terms of innovation, technology transfer, and general 

wellbeing. The TRIPS Council is responsible for the managing and monitoring of the TRIPS 

Agreement. TRIPS, as agreed in the Uruguay Round of the General agreement on tariffs and trade 

(GATT) in 1986-1994. The TRIPS Agreement, is described as "the Bern in Paris-Plus Agreement. 

Doha Agreement-In November 2001, the members of the WTO adopted the Doha Declaration on 

the TRIPS Agreement and the Health-Care, down to each and every member has the right to grant 

compulsory licenses (CLS), and the freedoms that are defined by the grounds on which such a permit 

is issued. The Doha Declaration calls for some changes in the text of the TRIPS Agreement, because 

the main PURPOSE was referred to in the text. However, the logic of which is only enhanced it. In 

India, the world's leading developing countries, have taken full advantage of, these terms and 

conditions. However, he was unwilling to do so, for fear of disturbing the united states and other 

major trading partners. After the release of CL, in 2008, he stepped back and refused to let go of one 
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another. And, in spite of this, there is an urgent need to bring the people to be forced to carry the bulk 

of the costs of medical care, life-saving drugs at reasonable prices. 

 

Berne convention 

This agreement was signed on 9 September and came into effect on 5 December. The berne 

Convention, is an international treaty which came into force in 1886, and was adopted in 8 countries, 

including the united kingdom. The agreement was signed, the first in Switzerland, and is now 

regulated by the laws in more than 177 countries worldwide. The united arab Emirates is a member 

of the berne convention of April, in 2004, and the treaty entered into force in July of the same year. 

The primary objective of copyright is to expand the scope of the safety of the artists, works, and 

authors, in addition to their location in their country of origin. If you are looking for a book, which is 

published in the united kingdom, then the meaning of the berne convention includes both of the 

authors. Article 2 of the treaty, is intended to protect the originality of all the books. 

The berne Convention was established, with a minimum term of 50 years after the author's death, 

in order to allow for all of the substantive functions. The only exception to the term of protection 

of a work is photography and filming. In this case, the minimum term of protection of photographs 

of about 25 years, and the photos of the photos 50 years from the date of creation or publication. 

It ensures that the rights of those creative individuals to remain the same. The berne Convention 

also ensures the artists and writers of the legal flexibility to exercise control over his masterpiece 

in the form of compliance, distribution and reproduction. In addition to establishing a consistent 

and objective approach, recognize the copyright of works from other countries and international 

acts, the company expects its member states to develop a set of minimum conditions and will have 

to look for the specific rules relating to the application of the laws of copyright. 

 

Madrid Agreement 

On February 8, 2007, the Union Cabinet ratified by India's accession to the madrid protocol. Trade 

marks (Amendment) Act, 2010, was approved on 21 September 2010, the order of the entry into 

force of the madrid protocol in India, even though it still needs to be carried out, i.e., the date on  

which the Law has not yet been announced. 
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One of the most important changes are the reason for these changes is in Section 23 (I) where the 

registration of land, the process has to be completed within a predetermined time, within a period of 

eight months, beginning in the annex. This change will be a challenge each and every aspect of the 

registration of the brand management structure in India are being forced to comply with the time 

limits in each of the stages of the procedure for registration under the trade-marks and it is Changing 

the Brand of the Rules in India. The agreement, concluded in 1891, with the aim to provide for a 

system that would allow for the implementation of a simple and effective international registration 

of the trade mark and is to eliminate the need for the extradition and prosecution for the commission 

of the offence or of the individual's attempt to enroll in a number of countries. Registration of the 

mark, according to the Agreement, shall be the legal equivalent of a registration in the country, as 

indicated by the mark owner. 

When the organization sends you a handling marks to the country, or from the information received 

from WIPO copyright treaty in the event of refusal of registration, 12 months and extended by 18 

months, in accordance with the Protocol, the label will have the same level of protection as is 

recorded in the national brand in the country. Furthermore, it provides a safe place for the renewal of 

the registration, as renewal of the registration of a back-to-back, the primary registration of a 

particular country, the problems in the registration process may be carried out by means of an  

application to the application. 

In spite of the advantages of registering under the Agreement, the united states, and a number of 

other large countries (e.g., Australia, sweden, Denmark, Finland, Greece, hungary, Iceland, Ireland, 

Japan, the Netherlands, and the Republic of Korea, Sweden, and the United Kingdom. (click here 

for a list of the members of the Agreement and the Protocol, has never adhered to the Agreement, 

on account of the defects in the structure. These perceived downsides include the questions that are 

required for the registration of the land prior to the trade mark can be protected, open-ended risk, in 

order to 'attack' in the middle of the land, in the short-term study fees, less the relevant rights to the 

trademark office in the country of origin and the limitations of the assignment. The protocol, which 

was adopted in 1989 in order to correct the alleged deficiencies in the Agreement. However, the 

Protocol supports a tentative Agreement is intended to create a simpler, and less costly system for the 

international registration of a trade mark. Thus, even if for the moment only in 57 countries as a part 

of the agreement, a total of 74 countries, including the United     States, are party to the Agreement or 
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the Protocol, or at the very least Minutes. 

 

 

Conclusion :- 

Intellectual property rights defenders, the rights of the owner, of the temporary privilege, exclusive 

right to use the proceeds of the cultural creativity and invention. We, the communities must have a 

good reason, so as to secure the privileges of some of the members of the public and, thus, proponents 

of these rights will be presenting three grounds to justify the protection of the interconnected global 

intellectual property regime, the rights we have today. 

To defend the withdrawal of intellectual property rights, and the challenge is all the three reasons. 

Therefore, we have discussed about the creator, can be seen as either an inventor or the owner of an 

expression, or innovation, because it is an individual, create or invent something. As we have seen, 

both the motivation and the individual's ownership, the name usually consists of two parts. First of 

all, a reason based on the natural law, which is based on Locke's theory of the firm, and the surrender, 

claiming that he is the owner of his creation, as he has done his job, and his job. To analyze the 

concept of ownership, and with the help of the distinction made by John Christman the right to 

manage, and right-to-income, we found that the amount of work that a person puts out a product that 

is not related to the surplus and he can produce on the market today. This does not mean that a vendor 

in the market, is not worthy of his win, but that's not to say that he deserved it, with with her work. 

And we talked to the management of rights does not, in any sense of the abstract nature of the items, 

as they are very rare, and never to be reduced to or loss in value, when it is being used. 

Second, the motivation of the rights of the individual, that is, on the one hand it is based on Immanuel 

Kant's concept of expression, which is an extension of the individual, and, on the other hand, the idea 

that there is only one owner, who, with his talent, skills, or as a part of the body belongs to him. With 

the help of Richard Dawkins ' meme, a concept, and Daniel Dennett is a very serious proposal to the 

model, as we have seen, perhaps, that we, as individuals, not as active participants in the creative 

process, but, rather, as a holder, in order to generate memes are creating change, selection, and 

inheritance, blocks the development of culture, which we can observe through the observation of the 
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evolution of cultural forms. Ludwik Fleck's concept of the collective meditation was more of a 

theoretical framework in order to discuss the human aspects of the creative process. In general, we 

have seen that there is not one person, it can be considered as the owner of the thoughts and phrases 

that emerge from the brain and, therefore, it is a natural law, and personal motivation, not an object. 

Utilitarians argue that, even if we accept that the creative process is a public process, and, again, it 

is convenient to introduce the freedom of the right to authors and inventors, as there is incentive that 

may happen in a more innovative than without it, which is a good thing for all of you, and better for 

the offense. - I have answered, in this argument, and as we have seen, a variety of comparative and 

economic study has shown that the communities, but that the intellectual property rights are likely to 

have more innovation than in the societies in which these laws. 

We also found that the share of the u.s. and the free market, the law, which would hardly justify 

itself, because they are based on state intervention, and even egalitarians can sign up to the 

management of intellectual property rights, as they do not help to gender equality, either. 

There are a lot of good reasons to call into question the validity of intellectual property rights, and 

therefore the time to start a political debate about the abolition of these rights, and for the creation of 

a world in which intellectual property is common property.that was creating and selling laddus within 

the name and elegance of the original. Upon hearing the initial arguments of counsel showing for the 

registered proprietor, the Court was happy to grant ex parte interim injunction, restraining the litigant 

from preparing, marketing and creating out there to the general public laddus within the name and 

elegance or something misleadingly kind of like “Tirupati laddu”. once the matter came abreast of 

Gregorian calendar month 25, 2014, true was explained to the court, requesting the suit to be ordained 

in the most timesaving manner. 
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ORIGIN AND DEVELOPMENT OF INTERNATIONAL TRADE LAW 

 

 

 

 

 

 

 

 

 

 

 

Abstract :-  

In this article we learn about origin, historical background, development and current situation of 

international law with case laws. As we know that modern International trade regime is based on 

four main principles. These principles are in no particular order of importance, Most favoured 

nation treatment(MFN), National treatment (NT) , tariff binding and the general prohibitions of 

quantitative research. Here, a term used that is quantitative research. So, it is a type of research of 

collecting aind analyzing numerical data. 

 

 

Introduction :-  

International trade law is the law regulating international commerce. It has two aspects public and 

private. The ublic aspects of ITL seeks to coordinate the commercial policies of states, and it is a 

part of public international law. The private aspects of ITL governs international commercial 

transactions between the people belonging to different states. This is substantially covered under 

private international law. In addition, the bodies like the United Nations commission on 

International Trade Law have been trying to develop standard laws on various aspects on 

transactional transaction and states are expected to incorporate them in their respective legal 

system. This process is known as unification of laws. 
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The purpose of ITL has been to foster free trade among nations. Free trade in this context means 

people should be free buy and sell goods cutting across national frontiers. In other words, a person 

should be free to buy a product from anywhere in the world where he can get the best quality at the 

cheapest possible price. Similarly, he should be free to sell his product anywhere in the world at the 

highest possible price in brief, it is the globalization of article 301 of Indian constitution. Trade, 

commerce and intercourse shall be free throughout the territory of India. Before the emergence of 

modern state system in the 17th century, trade was free and merchants moved all over the world to 

the extent they could buying and selling goods and incidentally spreading knowledge and culture. 

In this way, they were the harbingers of modern civilizations. But once the organized state system 

came into the existence, the governments started interfering into these commercial transactions. 

To start with, they began to levy tariffs on incoming goods mainly with a view to bolstering their 

revenues. With the ushering in of industrial revolution, manufacturing became an important 

component of national economy. At that stage, states started using tariffs and other devices to 

protect national economy from foreign competitors. From that time onwards, free trade and 

protectionism moved side by side one following the other like a shadow. 

 

Thanks to contribution of people like Adam smith , the government realized the value of free trade 

and made conscious efforts to promote free trade. One can identify the three distinct stages in the 

evolution of international free trade. One can identify three distinct stages in the evolution of 

international free trade regime. To begin with, states started concluding bilateral treaties, with a 

view to mutually reducing tariffs with regard to certain specified goods which were of interest to 

them. Anglo-french treaties of 1860 was the earliest bilateral treaty calling for a “tariff  truce” and 

aiming at mutual tariff reductions and this stage continued up to the end of second world war. 

 

By the end of second world war, having realized the limitations of bilateral approach, the states went 

for a multilateral approach for first time. The general agreement on Tariffs and trade was the 

product of this approach. The principal of non-discrimination along with tariff reduction became 

the basis for this new multilateral regime. The principle of non-discrimination means that states 

shall not discriminate between goods by reference to their places of origin. Thanks to the 
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emergence of multinational corporation and global production chains, national economies are 

being globalized. Modern digital technology made the integration of production at global level 

possible. The European union, the North American free trade area and world trade organization 

represent the institutional manifestation of this new trend. Along with trade liberalization, these 

institutions have been pursuing the objective of developing global standards and thereby global 

governance for intellectual property rights, investements, labour rights, etc. They have been 

formidable obstacles on the way, but still the effort towards a global regime in trade, investment 

partnership, transpacific partnership agreement and regional comprehensive economic partnership 

represent this renewed effort. The basic idea seems to be that even if global consensus is not 

possible, let us try at substantial regional level. 

 

Historical background :-  

The general agreement on Tariffs and trade (GATT) , the international monetary fund (IMF) and 

the International bank for reconstruction and development (IBAD) were established to provide 

institutional framework for post war international economic order. They were planned as response 

to economic problems that afflicted international economic during inter- war period. Soon after the 

first world war, the league of nations was established to foster multilateral approach towards 

international problems. Though the league did not have a separate set up to deal with international 

economic problems, its secretariat made significant intellectual contribution to the analysis of 

economic problems. The first economic conference was held in 1927 and it produced Geneva 

convention on import and export prohibitions. This was first multilateral effort to establish a legal 

regime for international trade. The convention prohibited quantitative restrictions on international 

trade except for balance of payments purposes. Though it was signed by large number of states, 

there was no adequate ratification. Hence, it did not come into force. 

In the early 1930s, international economy was hit by the great depression. States reacted by 

imposing restrictions on incoming goods, hoping that they would thereby protect domestic 

employment. The U.S. congress passed smoot-Hawley Act in 1930 whereby import duties were 

raised considerably. Other states reacted in the same way; and beggar my neighbor policy became 

the order of the day between 1929 and 1934, international trade shrank by 2/3. 
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When the USA realized that it could not sell its products any longer in international market, it tried 

to get out of it by concluding bilateral trade agreements with other countries whereby the parties 

mutually reduced the tariffs on selected products. The U.S. congress passed reciprocal trade 

agreement act in 1934, authorizing the president to conclude bilateral trade agreements for certain 

period of time; and when that time expired, it renewed the authority a couple of times. The fast track 

authority, so given to the president was used by the latter to enter into the GATT. The USA 

concluded a number of reciprocal trade agreements with other countries. All of them invariably 

contained so-called conditional most favored nation treatment to certain goods coming from B 

provided B reciprocates this gestures. Thus both A and B would extend to each other most favoured 

nation treatment on reciprocal basis. But this kind of bilateral approach had its own limitations. 

Thus when the countries started negotiations for the establishment of International trade 

organization, there was general consensus on multilateral approach based on unconditional most 

favored nation treatment. 

In 1939, the second world war broke out. Many scholars are of the view that economic misery, 

caused by the great depression facilitated the rise of totalitarianism in Germany and Italy. The allied 

powers fought war against the axis powers under the slogan of protecting democracy from the 

onslaught of totalitarianism. Even as the war was raging, the allied powers started the deliberation 

on new world order which would secure the world peace. The Atlantic charter, agreed between the 

USA and the UK, was the first step in this direction and this charter emphasized first trade. Free 

trade among free people was guiding ideology for reconstruction for war ravaged world. The 

United Nation organization was established in 1945 to advance the cause of human rights and 

fundamental freedoms. Free trade means expression of economic freedom. 

 

 

International trade law :-  

International trade law regulates the acceptable rules and customs for handling trade between 

countries. The dealing may be between personal sector and different countries. The branch of law 

is incredibly vital a part of these activities of international trade. It is an associate mixture of legal 

rules of International legislation and regulation relations in international trade law contains rules 

and regarding unfair mercantilism practices like merchandising and subsidies. Under International 

trade law there are two vital bodies of the world trade organizations :- 
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a) Dispute settlement body during which all member countries here grievance or violation of 

WTO rules and arguments. 

b) Foreign policy review model could be a forum for the whole membership to review the 

foreign policy of all WTO member countries. 

 

Reasons for International trade :- 

1) Production :- It is not possible for every single country to produce equally at cheap 

cost. That’s why International trade is important. 

2) Factors of production :- Factors of production include labour, capital and raw material 

for producing goods and services that are available at different rates in different  

countries. 

3) Cost of production :- Each country finds it advantageous to produce only those goods 

and services that can be produced efficiently. The rest of the activities are assigned to 

other countries at a lower cost. 

4) Resource distribution :- Many times, companies face problems due to the limitation of 

natural resources. There is an unequal distribution of the resources in the country. 

5) Examples :- Different countries are specialized in different sectors like India, 

Maharashtra is involved in textiles, west Bengal in jute products, Haryana and Punjab 

for food products, Kerala in spices, etc. 

 

Importance of International Trade :- 

International trade between various nations is an essential factor that is responsible for increase in the 

standard of living, creating employement and empowering consumers to enjoy different kinds of 

goods. Few other important factors that are influenced by international trade are:- 

a) Utilization of raw materials :- Some countries are naturally blessed with an 

abundance of raw materials, like Qatar is for oil, Iceland for metals and fish, etc.  

without international trade these countries would never benefit from their natural 

resources of raw materials. 

b) Greater choice for consumers :- More international trade results in more choices of 

products. 

c) Specialization and economies of scale -greater efficiency :- This mean that it does 
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not matter what a country is specialized in, and the essential thing is to pursue a 

specialization that allows companies to make a profit that outweighs most of the 

other factors. 

d) Global growth and economic development :- International trade influences the 

economic growth of a country. This increase also leads to the reduction of poverty 

levels. 

 

Developing countries and free trade :- 

Between 1950s and 1960s, large number of developing countries, freed from colonial bondage and 

emerged on international scene. Most of them become the members of United Nation Organization ( 

U.N.O. ) and other as international economic agencies. India was also the member of U.N.O. During 

the colonial period these countries mainly served as supplier of raw material to the industries of their 

colonial masters. A static representation of comparative advantages meant that they would continue 

to be agricultural economies supplying raw materials to the western world. 

 

Strategic trade policy :- 

 

The most successful economies of the second half of 20th century were South-East Asian economies 

including Japan. They are considered as market economies under the WTO categorization. Now, the 

question arises here what is WTO. So, it is an organization dealing with the rules of trade between 

the nations. Its main purpose is to ensure that trade flow as smoothly, predictably and freely as 

possible. It promote free trade by lowering tariffs and other barriers. It does this through agreements 

negotiated and signed by most of the world’s trading nation and when member countries don’t play 

by the agreed rules, the WTO can impose trade sanctions against them. 

 

Conclusion :-  

The free trade and protectionism represents two ends of spectrum. In practice no state is likely to 

identify itself with the extreme ends of the spectrum. States by have large pursued policies containing 
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the elements of both free trade and protectionism. With the establishment of GATT and WTO , the 

larger free trade components have become more pronounced in the state policies. Though the original 

GATT was vey much market – oriented , the presence of large number of developing countries 

diluted this market orientation to some extent. 

 

International trade dispute :- companies and other parties are increasingly seeing the opportunities to 

use dispute resolution mechanisms under international trade and investment agreements to enforce 

their rights and protect their commercial interests. As a result, dispute settlement mechanisms under 

the World Trade Organisation (WTO) and bilateral or regional trade and investment agreements are 

becoming more complex and 'innovative'. In the trade context, there is a recent line of WTO cases 

challenging Australia’s 'plain packaging' law for tobacco products as inappropriately interfering  with 

the intellectual property rights (IPR) of foreign tobacco companies. Notwithstanding the valid public 

health considerations, these cases raise genuine questions about whether Australia, in regulating to 

protect public health, nevertheless did so in a manner inconsistent with its international obligations 

concerning IPR. On the investment side, the ongoing dispute Abaclat v. Argentina involves some 

60,000 Italian bondholders challenging Argentina’s debt restructurings following its 2001-2002 

financial crisis and international default. Abaclat is a good test case for the possibility of 'mass claims' 

in international investment arbitration, where thousands of investors have essentially identical claims 

against a government under an investment treaty. As an international trade lawyer, my focus is on 

trade disputes. Trade disputes take a variety of forms, including trade remedy cases brought under a 

country’s own national laws – with oversight via the relevant WTO Agreements – and disputes before 

an international body like the WTO over whether a country has breached its trade agreement obligations. 

National trade remedy proceedings are essentially private rights of action, allowing domestic industries 

to petition their government to impose measures to offset the effects of unfair trade activity or a surge 

in imports. Dispute settlement at the WTO, on the other hand, is an action taken by a government 

challenging the actions of another government. The bulk of WTO dispute settlement cases have 

always, and continue to this day, to involve challenges to a member government’s use of its trade 

remedy laws. This continued trend is itself noteworthy, in that there are so many other more interesting 

disputes that could be the subject of dispute settlement – for example, non-tariff barriers that are 

blocking foreign market access, or lax enforcement of intellectual property rights. Part of the reason for 

this phenomenon is that countries are very defensive about their use of their trade remedy laws, and 
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therefore are not inclined to halt their use without a fight. Disputes involving other kinds of trade 

agreement violations can often be resolved via informal or formal consultations, prior to resort to  

dispute settlement proceedings before a WTO panel and, if appealed, the Appellate Body. This reflects 

an important distinction in trade disputes as compared with investment arbitration: because WTO dispute 

settlement is government to government, it retains an element of diplomacy that cannot exist in 

investement arbitration where private litigants are involved. 

What types of trade disputes appear to be arising most frequently, and what are the underlying 

causes? 

In the first several years of the WTO’s existence, it was common to see large economies challenging 

one another -– Japan v. US, US v. EU, India v. EU, Brazil v. US, and so on. Today, it is becoming 

more and more common to see developing countries challenging one another, such as -Panama v. 

Colombia, Costa Rica v. Dominican Republic, as well as challenging developed countries, for 

instance Antigua and Barbuda v. US, and Vietnam v. US. Further, as mentioned, the most common 

disputes in the WTO context involve trade remedies. What has changed in recent years is that a 

greater number of countries are using their trade remedy laws more frequently – and not doing so very 

well. So, while the US continues to be the favourite target of disputes over its use of trade remedies 

– in part because of its stubborn use of the 'zeroing' methodology in dumping cases and its application 

of the countervailing duty laws to non-market economies – other countries like China are now also 

being challenged for their poorly administered trade remedy laws. Unfortunately, I think this reflects 

a view by many countries that they can apply these laws sloppily and not be forced to fix them until 

well after two or more years have passed. This is because there is no injunctive relief to stop the 

application of trade remedy measures; and, while the WTO’s dispute settlement system has teeth – 

allowing trade retaliation when a country does not comply – it takes a long time to reach the point 

where a country has to pay for its sins. In the meantime, import relief remains in place. The lack of 

a rule of law mentality among members to the WTO arguably undermines the important principles 

on which the organisation is based. The two big themes, which are linked, are trade finance disputes 

-– dishonour of financial instruments – and false claims that discrepant goods have been presented. 

Both arise from the difficult economic conditions. Two recent examples illustrate the point. First, a 

large and previously solvent trading house resorting to promissory notes to guarantee steel contracts 

and dishonouring those notes when presented. Second, claims that a £50m contract made on a 
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recorded telephone line either was not made or that the seller breached warranties upon delivery. 

The arguments deployed to justify the default showed a level of desperation and economic stress. 

It is still the case that many trade disputes relate to traditional international trade matters, such as the 

application by national governments of anti-dumping or countervailing duty laws to combat 

excessively cheap or subsidised imports. However, there is an increasing number of disputes 

involving newer forms of alleged protectionism, including local content requirements --for goods or 

services, infringements of IPR – such as trademarks - and food safety restrictions. These kinds of 

disputes reflect the fact that global economic regulation is becoming less about tariffs and other 'at-

the-border' measures and more about countries’ regulatory choices and the implications of those 

choices for cross-border commerce. 

How has the legal environment for international trade and foreign investment changed in recent 

years? Are foreign investors now more willing to pursue claims of alleged expropriation or 

discriminatory behaviour? 

There has certainly been a rise in BIT arbitrations particularly involving expropriation claims 

against Latin American and South American states and claims against Cyprus and Greece arising 

from the 'credit crunch'. The recent actions of Latin American states such as Ecuador, Bolivia and 

Venezuela in withdrawing, or threatening to withdraw, from the ICSID Convention and certain 

BITs could dramatically change the risk profile of future investments in the region. While more 

claims are being pursued, we do not think that this can be characterised as a willingness of foreign 

investors to pursue claims as opposed to a necessity to do so because the trade default, 

expropriation or discrimination in question has been brought on by economic pressures. Indeed, 

the numerous BIT claims against Argentina in the wake of its economic crisis continue to be 

pursued despite the low probability of any resulting awards ever being satisfied. 

One of the most significant changes concerns the nature of the barriers that internationally engaged 

companies are facing. Traditional trade and investment barriers such as tariffs, customs 

procedures, and foreign equity limitations are still important, but the most significant barriers are 

less identifiable and, arguably, more insidious. They fall into roughly four categories. First, there  

are barriers arising from governments’ regulatory practices, for instance, where government 

regulatory practices regarding, for example, food or product safety are actually disguised barriers 
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to trade and investment. Second, there are 'forced localisation' measures, requirements that firms 

locate investments or operations, consume goods or services, or carry out other activities within a 

country’s territory as a condition of doing business there. Third, there are distortions arising out of 

government influence and control, for example where state-owned enterprises and related entities 

receive financial or regulatory advantages from the government. Finally, there are IPR-related 

barriers, such as forced technology transfer, 'indigenous innovation’ requirements, and compulsory 

licensing of patented products, among others. 

In the trade context, I think because WTO dispute settlement is a government-to-government 

process, private stakeholders do not take advantage of it like they can in investor-state arbitration. 

The need to lobby one’s government is a disincentive for many companies and industries that face 

market barriers. This is perhaps changing, but very slowly. It is usually the large companies with 

very large amounts of money at stake that get actively involved in this area of international law. 

This may be happening in part because of a perception that national governments are not interested 

in pursuing smaller cases. Meanwhile, private stakeholders may be less interested in pursuing 

WTO dispute settlement when they learn that they are not entitled damages and that any changes 

that are achieved from the process are likely to apply only prospectively. Despite these 

disincentives, in order for the free trade principles of the WTO to take hold throughout the world, 

the principles must be enforced, which will only occur if private stakeholders pursue these cases 

with the help of their governments. When they are pressed, these disputes are often successful – 

the WTO, after all, is known as a plaintiffs’ court – and can create significant advantages for future 

business. 
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INDIA’S TRADE POLICY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Definition: 

India’s Trade Policy is also known as Foreign Trade Policy. It provides policy and strategy of the 

government to be followed for promoting exports and regulating imports. This policy is 

periodically reviewed to incorporate necessary changes as per changing domestic and international 

environment. In this policy, approach of government towards various types of exports and imports 

is conveyed to different exporters and importers. 

 

Abstract: 

According to Singapore’s former Prime Minister Goh Chok Tong, India currently has the potential 

to jump-start a stagnating global economy—similar to the way China did ten years ago. But given 

that India faces massive developmental challenges, is this a realistic assessment? With 

1.3 billion people and a $2 trillion economy, the country has more poor people than those in all 

the sub-Saharan countries put together. Between 1991 and 2013, India’s economy produced only 
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140 million jobs—a fraction of the more than 300 million required; and while 1 million people are 

currently entering the workforce every month, the presence of 17.7 million unemployed people is 

a time bomb no government can ignore. 

In comparison, China has lifted hundreds of millions of its citizens out of poverty, raising per 

capita income from $873 in 1999 to $8,027 in 2015. The strength of China’s manufacturing sector 

and a favorable global trade policy setting made this remarkable transformation possible. In 1995, 

when China entered the WTO, its exports were about $149 billion, with a trade surplus of nearly 

$20 billion. By 2014, China’s exports had risen to $2.3 trillion,  

with a surplus of $382 billion. China’s economic growth accounted for more than three-

quarters of global poverty 

reduction, allowing the world to reach the United Nations Millennium Development Goal of 

halving global poverty by 2015. 

 

Composition: 

• Export 

• Import 

 

Imports: 

 

✓ It refers to goods that we buy from other countries. 

✓ At times of independence India was a agrarian economy. 

✓ Partition of our country has brought food shortage because wheat growing regions vested 

with Pakistan. 

✓ Hence India need to import in large quantities, food, cotton jute etc. 

✓ With development of economy over these years, there occurred changes in composition of 

imports. 

✓ Now, Capital goods like machinery, chemicals, fertilizers, metals, minerals , petroleum 

products etc. are imported. 
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Exports: 

 

✓ Exports means that we are selling commodities to other countries. 

✓ At the time of independence our exports comprise of agricultural products like tobacco, 

spices, raw materials of cotton and jute etc. 

✓ Due to industrialization the proportion of raw materials in our exports declined. 

 

Direction of India’s Foreign Trade: 

 

1. Direction means countries to which India exports its goods and countries from which it 

imports. 

2. Direction of trade also helps to understand the diplomatic relationship maintained 

by India with other countries of trade. 

3. West Europe (28.1 per cent), America(25.4 per cent), Africa(6.3 per cent) and East 

Europe(3.1 per cent). 

4. Direction of foreign trade consists of destination of exports and sources of our imports. 

5. Prior to our Independence when India was under British rule, much of our trade was done 

with Britain. Therefore, UK used to hold the first position of India’s foreign trade. 

6. However, after Independence, new trade relationships were established. Now USA has 

emerged as the most important trading partner followed by Germany, Japan and UK. India 

has also making efforts to increase the exports to other countries also the direction of 

India’s exports and imports. 
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India’s Trade Policy: Which way now? 

 

Avigyan Sengupta and Saikat Sinha Roy  Department of Economics Jadavpur University Kolkata– 

700032 Abstract: This paper delineates the changes in India‟s trade policy regime in the larger context 

of India‟s changing development strategy. What started as protection during “planning for 

industrialization” in an economy with binding foreign exchange constraint in the 1950s, evolved  to a 

relatively open economy with lesser barriers to trade. The process of change in the trade sector has been 

sequential over a relatively long period of time, the process being complemented by wide ranging policy 

shifts in other sectors of the economy. However, there is an evidence of rising market driven entry 

barriers, which is often thought to impact the trade sector adversely. Along with, the process of trade 

policy changes has been reversed with rise in tariff barriers across some sectors in the recent period, 

which is a cause for concern especially in the context of improving competitiveness of tradeables and 

growing integration of the domestic economy with the world economy. Key Words: Trade 

Liberalisation, Protectionism, Tariff and Non-tariff Barriers, Trade Costs, FDI Policy, Exchange Rate 

Policies, State-level Export promotion Policies JEL 

 

India’s Trade Policy: 

Which way now? Avigyan Sengupta & Saikat Sinha Roy Introduction This paper delineates the wide 

ranging changes in India‟s trade policies that took place since the 1980s.This duration has not only 

witnessed trade policy changes, but also a concurrent shift in India‟s development strategy. This 

perspective stems from the view that developments in India‟s foreign trade sector and developments 

in the economy as a whole are interdependent1 . Prima facie, India‟s trade policy and changes therein 

are driven by the industrialisation strategy, be it import substitution, export promotion or trade 

liberalisation. However, unlike in many industrialising countries, India‟s transition has been from 

import substitution to reforms in trade and investment, but not necessarily to export-led 

industrialisation. In this endeavour of tracking trade and related policy changes over the long period, 
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it is important to focus on the major turning points in history rather than detailing every minor change 

in trade policy. 

This is despite the fact that every event, however minor it is, when sewed together brings forth major 

happenings in history and this is so true for policy changes! The paper is organized as follows. The 

next section briefly narrates the history of protectionism and trade reforms across countries 

especially industrializing countries in transition, followed by a section elaborating the contours of 

trade policies pursued in India, especially the changing dimensions. In the latter, the  effort will be to 

highlight major turning points in trade policy changes and focus on trade liberalization in some 

greater detail. In this section, complementary policy changes are also briefed which gives the 

framework to understand trade policy changes in a larger perspective. The paper concludes with 

arriving at a typology of trade reforms in India highlighting some recent changes. 1Nayyar (1994) 

develops this view in great detail. For instance, while developments in the foreign trade sector, exports 

in specific, are linked to India‟s economic growth and diversification on the supply side (Sinha Roy, 

2004), imports of capital goods are found to have aided India‟s economic growth over the long period 

(Banerjee and Sinha Roy, 2014). 

On the demand side, cross-country evidence often shows that exports cause economic growth (see 

Michaely, 1977; Balassa, 1978). World Bank (1993) has also attributed high growth experience in 

East Asia to export growth. Panagariya (1993) takes the argument further by making a case for trade 

policy that promotes exports thereby augmenting productivity essential for growth. However, in case 

of India, the demand side relationship of exports aiding growth is not found to be strong (Sharma 

and Panageotidis, 2005). 2 Protection and Trade Liberalisation: Historical evidence across countries 

Free trade and protection are two extremes of the spectrum of international trade policies. While the 

former implies unhindered cross-border trade, the latter means the presence of policies that regulate 

trade flows. There is a common misconception that free trade implies “no government intervention”. 

Free trade also provides ample scope for governments to play an important role. The question of 

whether free trade is better than protection or otherwise has been debated in the literature. 

Protagonists of free trade have based their arguments broadly on the foundation of economic 

efficiency. While showing an increase in net welfare of the society as a  whole with free trade, they 

do acknowledge that free trade creates both winners and losers. History of protectionism can be traced 

back to the days when mercantilism dominated 17th century Europe and later on in the writings of, 
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among others, Alfred Marshall, John Stuart Mill and Robert Torrens, and further in the writings of John 

Maynard Keynes during post Great Depression. Keynes realized that the external constraint was the 

main obstacle to sterling parity and that imposition of a tariff was a possible solution.2 While it is 

evident from the literature (Estevadeordal et al. 2003, Kindleberger 1989, Eichengreen & Irwin 

2010) that there has been a rise in protection post Great Depression, such measures had varied 

considerably across countries. While some had imposed stringent measures of foreign exchange 

controls, others had been not so strict. Eichengreen & Irwin (2010) argue that countries operating on 

gold standard were more likely to restrict trade so as to arrest the BOP deficit and thereby shift 

demand towards domestic goods. On the other hand, countries that abandoned gold standard had 

more choice over policy measures to tackle BOP deficit. 

Even though theories of international trade talk about the benefits of free trade, policies relating to 

trade across countries have almost always have been pro-protection (Rodrik, 1995a). Protection, 

along with the active role of the state, is advocated by import substitution. Protection during import 

substitution is done by erecting barriers to the importation of foreign goods and substituting them by 

domestic production. Most developing countries adopted this policy in their endeavour to develop 

in the presence of foreign exchange constraints in the immediate post-war 2Eichengreen (1984) is of 

the view that Keynes was also aware of the possible harmful long-run effects of protectionism, 

especially those which involved special interest groups. Further, as Eichengreen (1984) shows, prior 

to the onset of the Great Depression, Keynes had argued in favour of free trade by saying that Britain 

should "...hold free trade in the widest interpretation...". 3 period. With import substitution, there are 

the dynamic possibilities of learning by doing, 3 beneficial spillovers to other industries and increasing 

returns to scale and the pattern of comparative advantage re- created towards new manufactures. As 

a result, an import substituting economy transforms from its state of low-level equilibrium to a 

flexible responsive system with continuously rising social welfare.4 A possible reason behind pro-

protection attitude of governments has been on account of trade taxes being a source of government 

revenue, especially in the initial stages of development. For instance, in the United States, between 

1870 and 1914, tariffs accounted for more than 50 percent of federal earnings (Baack & Ray, 1983). 

Once the protectionist measures are in place, the governments find it difficult to eliminate them 

owing to strong lobbying efforts from the interest groups who usually tend to gain from such trade 

restrictive measures. In democracies, where pressure from domestic import-competing sectors so as 
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to retain trade protection is common, trade policy is the result of an interaction between the different 

interest groups and the government. If the existence of a hypothetical market in trade policies is 

assumed, then the interest groups form the demand side and the policymakers, the supply side. The 

choice of a policy is then decided by the interaction between the two sides, similar to any other market5 

. Further, political ideology is another vital determinant of trade policies. It is the ideology of the 

incumbent government that influences trade policies. Dutt and Mitra (2005), using a two factor-two 

sector, small open H-O economy model show that a left-wing government adopts a protectionist 

stance in a capital-abundant country. The intuition is as follows: in a capital- rich country, exports are 

necessarily capital-intensive, while the labour-intensive sector is importcompeting. Being more 

inclined towards the labourers, the government will naturally look to adopt protectionism in order to 

safe-guard the interests of the labourers whose welfare has greater weightage in the government‟s 

objective function. However, high tariff rates during import substitution are found have led to increases 

in costs of production, high effective rates of protection during import substitution overvalue exchange 

rate and create biases against exports. 6 Little et al. (1970) also show that over 3The experience of 

Japan illustrates that import substitution was essentially a process of learning leading to productivity 

improvements (Bruton, 1989: 1635). 4Bruton (1989: 1603). 5 An excellent summary of the different 

approaches has been provided by Rodrik (1995a). 6 These are observations of Little, Scitovsky and 

Scott (1970), based on a detailed study on Argentina, Brazil, India, Mexico, Pakistan, Philippines and 

Taiwan. 4 encouragement to industries through protection has resulted in effective rates of protection 

which are higher than nominal ones. 

More importantly, with progress of import substitution, the limits of the domestic market often 

induce a shift to activities that do not conform to the country‟s comparative advantage and also 

“circumscribe the possibilities of the economies of scale” in addition.7 Krueger (1974) points out 

that restrictions on trade not only create anti-export biases, but also losses beyond the deadweight 

loss which standard theories talk about. Bhagwati (1982) has labeled the extra loss following trade 

restrictions as directly unproductive profit-seeking activities. It occurs when the labour force spends 

part of the scarce resources to ensure a share of the rent that quantitative restrictions generate. 

Bhagwati & Srinivasan (1980) show similar loss from tariffs and term it as revenue- seeking 

lobbying activities. From the above, it logically follows, as is evident in the studies by Bhagwati and 

Srinivasan (1976), Krueger (1978) and Balassa (1971), that (developing) countries adopting outward 

oriented development strategy benefit in terms of growth and welfare. The strategy of outward 
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orientation, as against an inward-looking one, defines higher growth in terms of increasing trade 

dependence and relies on external competition to optimise resource allocation, minimise price 

distortion and hence, improve welfare. 

For outward orientation to be operative, trade liberalisation is a precondition along with a prudent 

exchange rate regime. Following Bhagwati (1988), trade liberalization can be defined in terms of 

removal of discriminatory quantitative restrictions and reductions in tariff rate, and the exchange rate 

regime being consistent with outward orientation with equality of effective exchange rates for 

importables and exportables. While trade liberalisation weakens domestic monopolies, improves 

competition and reduces the gap between domestic and external marginal revenues, exchange rate 

management through depreciation of overvalued currency increases unit value realisation of exports 

and thus, opportunity cost of domestic sales. The need to open up the external sector has been the 

focal point of policy-making for a long time now. Bhagwati (1988), Balassa (1989) and Krueger 

(1984), among others, strongly argue in favour of trade liberalisation. Bhagwati (1988) points out 

that, during the 1950s and 1960s, the countries which adopted trade liberalising policies witnessed 

substantial improvements in their export performance resulting in a significant growth in world trade 

along with a change in the composition of the export basket of developing countries away from 7 See 

Balassa (1989: 1684). 5 primary goods and towards manufacturing products. Greenaway et al. (2002) 

conclude that opening up may have had a favourable impact on the growth of real GDP per capita, but 

the effect is lagged and modest at best. This is because the degree and intensity of liberalisation varies 

across countries. Further, trade liberalization, as theory and empirics often suggest, reduces poverty 

in the long run (Bhagwati & Srinivasan 2002, McCulloch et al. 2001). Any discussion of trade 

liberalization is incomplete without looking into the scenario that led to it. 

A critical question which has been repeatedly asked is about the timing of the liberalising policies 

- whether the implementing country took the decision voluntarily or under duress. Often, debt- 

ridden countries have opened up their external sector as a „structural readjustment‟ measure in 

exchange for loans from multilateral institutions. Such policies have an endogenity problem 

(Greenaway et al. 2002). Further, Rodrik (1992) points out a few very pertinent issues in this 

regard. First, announcing trade reforms is insufficient unless the citizens, consumers and producers 

alike, are convinced that such measure are here to stay. Skepticism regarding the sustainability of  

the reforms can often make such measures harmful instead of beneficial. Calvo (1989) 
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demonstrates a case where consumers expected trade reforms to get reversed in the near future,  

leading to the perception of imported goods being cheaper for a short period of time. The final 

result is an inter-temporal substitution of consumption in favour of the present period and 

consequent increased current account deficit. 

This hypothesis has empirical support from Argentinean consumption pattern of the 1970s and 

1980s. Lack of credibility also leads to a significant tax on investment; relatively small amount of 

uncertainty has the potential to generate a large tax (Rodrik, 1989b). However, Rodrik (1992) has 

aptly pointed out that “…the causal link drawn between trade regimes and propensity to 

macroeconomic crisis was bad economics.” The vast literature which links trade liberalisation with 

growth thus does not have a clear verdict. The most important reason is the lack of an adequate 

statistic to measure the degree of openness. Even in a simple framework, it is difficult to capture 

liberalisation unambiguously and this is reflected in the empirical works. For example, if we 

consider only tariff as a measure for openness, the results are unclear. A rise in the average 

effective protection seems to coexist with a fall in the nominal tariffs. 6 Trade Policy changes in 

India: direction and spread Development strategy in general specifies the direction in which an 

economy moves. India‟s development strategy changed from import substitution to outward 

orientation and, in particular, to trade liberalisation8 since the mid-1980s.9 Import substitution was 

the strategy for rapid industrialization in India initiated since the mid-1950s.10 Protection to 

“infant industries” in India largely gained ground in the presence of binding foreign exchange 

constraints during import substitution of the 1950s. 

What started as a modest attempt to reduce external dependence continued with its depth and 

coverage intensifying over time. The strategy was implemented through controls on industrial 

output, and certain fiscal and mostly, quantitative controls on imports through licensing, import 

tariffs, regulation of foreign capital inflows, monitoring large conglomerates and restricting equity 

participation of foreign companies. Trade policy till the 1970s primarily focused on regulating the 

utilization of foreign exchange through the use of quantitative restrictions. This was despite 

attempts to liberalise trade during the mid-1960s, which was short-lived. With balance of payments 

deterioration during that period, imports were again subject to quantitative restrictions. Further, in 

order to check concentration and monopoly power in industries, investment ceilings were imposed 

on business houses through the Monopolies and Restrictive Trade Practices Act since late 1960s. 
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The industrial policy also resorted to a plethora of controls in case of diversification of existing 

firms. Restrictions were even imposed on foreign ownership of firms operating in India and import 

of foreign technology using Foreign Exchange Regulation Act 1973. These policy instruments not 

only controlled entry into an industry and its expansion of capacity, but also led to delays in 

implementation of industrial projects (Ahluwalia, 1994). These restrictions on output and imports 

distorted the industrial structure, often led to overvaluation of the exchange rate, and above all,  

acted as disincentives to exports. Despite limited importance attached to the external sector till the 

mid-1980s, it was increasingly recognised that import substitution and export 8Chakraborty (2002) 

makes an important distinction between “liberalization” and “reform” in the Indian context, the  

difference between the two terms being dependent on the positions taken by the protagonists of 

the process of change. However, in this essay, the two terms are used interchangeably. 9 Trade 

reforms in India are often identified with Structural Adjustment Programme (SAP) initiated in  

1991. This discussion, however, shows that trade reforms were initiated much before SAP, which 

carried the process forward. Panagariya (2003b) views that success with reforms in the 1980s made 

a case for further reforms. 10 Import substitution was based on the Industrial Policy Resolution, 

1948 and the Industries (Development and Regulation) Act, 1951. The operational norms of the 

private corporate sector were laid down in the Companies Act, 1956. Marathe (1986) provides an 

extensive account of the extent of industrial control till the late 1970s. 7 promotion are neither 

alternative nor mutually exclusive strategies of development (Nayyar, 1994). The prolonged phase 

of industrial stagnation since the mid-sixties also led to a relook into the role of trade and related 

policies in the Indian economy through the Alexander Committee, the Hussain Committee and the 

Narasimham Committee. The policies towards the external sector reforms in India, which followed 

industrial decontrol11 , have moved in two directions: the reforms relating to tradeables and 

exchange rate reforms since the 1980s. Following Helleiner (1994), it can be held that exchange 

rate policy, an instrument of general macroeconomic policy 12 , differs from trade policy. 

However, most developing countries including India, pursuing trade policy reforms have gone in 

for currency depreciation to promote exports. The perceived distinction between trade and 

exchange rate policy is, thus, not clear in the Indian case. Alternatively, a reforming economy 

requires access to foreign exchange for a substantial period of time to support liberalization 

(Dornbusch, 1992). Reforms in the trade sector also aimed at export promotion by reducing 

distortions in the economy. Towards reforming trade, quantitative restrictions (QR‟s) on imports 
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were eliminated13 and replaced with tariffs, 14 the tariff structure was rationalised, and trade 

procedures were simplified. After the mid-1980s, the list of capital goods to be imported under the 

open general license was expanded. Replenishment licenses for import of capital goods were 

introduced and its scope was enlarged and made more flexible during the period. Import duties on 

machinery were rationalised since then, but average tariff rates rose significantly during the period 

(Government of India, 1993). These increases in tariff did not act as additional barriers to import,  

15 but carried trade reforms forward by becoming effective barriers to imports with delicensing. 

Since the mid-eighties, trade policy making was for a longer period (three-year policy to start with) 

to bring in stability in the regime. Trade policy reforms during the 1990s, with a basic thrust on 

outward orientation eliminated all existing quantitative barriers to trade 11Industrial sector 

reforms, which were initiated in early 1980s, include industrial delicensing, raising capacity limits 

across industries, broadbanding of industries, fixing up of minimum efficient scale of production 

across industries, raising asset threshold for MRTP companies and expanding the list of such 

industries, raising investment limits for small scale units, among other initiatives. Rodrik and 

Subramanian (2005) ascribe these initiatives since the early 1980s as pro-business reforms as 

against pro-market reforms. 12Helleiner (1994) views that exchange rate policy is used for  

achieving internal and external balance, while trade policy relates to incentives for production and 

trade. 13Some attempts to liberalise trade in the 1980s include bringing capital goods and 

intermediate inputs under “Open General License”, decanalisation of imports apart from raising  

value limits of imports for technological upgradation. 14Hussain Committee (1984) perceives 

tariffs to be more efficient, lesser distortionary and amenable to lesser corruption than QR‟s. 

15Panagariya (2003a) views that the tariff increases transferred rents from the importer to the 

government. 8 and the tariff structure was rationalised.16 From 2000-01 onwards17 , the peak rate 

was lowered from 40 to 10 percent between 2000-01 and 2011-12 and the duty structure was 

rationalised. As Table 1 shows, average tariff rates declined significantly all through the 1990s 

and the decades thereafter. 

While the average tariff rate across product groups has declined secularly since 1990, the rate is 

higher for agriculture in 2016 than in ores and minerals and manufacturing sub-sectors. In case of 

manufacturing subsectors, the average tariff rate is lower than 10 per cent.18Not only were tariff 

rates rationalized, non-tariff barriers (NTBs) declined significantly during the period. Das (2003) 

shows that the effective protection levels, which were the highest during 1985-90, saw a rapid 
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decline during the 1990s. From a near 100 percent, Das (2003) shows the decline in NTBs to 

around 25 percent by the end of 1990s along with an increase in import penetration ratios during 

1995-2000. Further, non-tariff barrier costs in India are also found to have declined across trading 

partners between 1996 and 2015 (see Table 2). Even though all these institutional changes in 

India‟s trade policies have taken place since the inception of trade reforms, there has been a rising 

incidence of market barriers to entry across manufacturing industries during post 1991 (Babu, 

2017) 

 

Conclusions and Implications 

For India, the process of transition from a closed to an open economy with trade policy reforms along 

with reforms in industrial policy reforms, even though gradual, was incremental and largely 

sequential. So was the case of FDI policies. India‟s exchange rate regime has evolved over time,  

with changes owing to pressures from both the international economy and her own external account. 

India‟s exchange rate regime also evolved from a par value system to a basketpeg and  further to 

managed float overtime. The evolution of the exchange rate regime is also gradual. Despite 

liberalisation, the exchange rate market has been subject to intervention by the RBI to curb excessive 

volatility of currency value in the recent period. Thus, what started as sectoral reforms became more 

comprehensive as it evolved over time. These trade and related policy changes were aimed to reduce 

distortions in relative prices and reallocate resources accordingly, provide access to cheap inputs and 

allow competition at the margin. 

Trade reforms and related policies for state-level export promotion were aimed at improving supply 

capability, which were also expected to provide an expanding base of manufacturing production for 

exports as well as become more efficient. Any discussion on trade policy reforms in India is 

incomplete without a comment on the political economic aspects behind such wide- ranging shifts. 

Even though trade and related sectoral reforms were unilateral to start with, the multilateral 

institutions including the World Bank, the IMF and the WTO have contributed to the liberalization 

process since the 1990s. As against a small group of powerful business houses often dictating pre-

1991 trade policies (Milner and Mukherjee, 2011), the political parties in power have contributed 

towards progress of reforms in general, and trade reforms in particular, in India. Lobbying by firms 



 

143 
 

or industry groups does play an important role in liberalizing trade. Also, the choice of lobbying seems 

to be motivated by the degree of firm- concentration in the sector – lower concentration of firms is 

more likely to lead to dual lobbying so that the firms increase their chances of influencing trade 

policy in their favour. India‟s trade policy making is also dependent on global imperatives. For 

instance, some of the recent protectionist measures declared by the USA include 25 percent and 10 

percent tariffs on steel and aluminum respectively on the pretext of national security. 

Retaliations are expected in the form of tariffs on US agricultural products and are expected to result 

in a trade war. Import of solar panels and washing machines have drawn tariffs of 30 percent and 20 

percent respectively via provisions made under WTO and US trade laws. In the recent past, the Indian 

government has raised import duties on several electronic gadgets and appliances in order to boost 

domestic manufacturing. Such protectionist tendencies in India have not only mustered political 

support, it is also expected to make electoral gains 35 . This is a cause for concern especially in 

the context of improving competitiveness of tradeables and growing integration of the domestic 

economy with the world economy. Protectionist policies notwithstanding, trade and related reforms 

are important for improvements in efficiency in production as well as result in welfare gains, not to 

mention the unbinding of the erstwhile foreign exchange constraint in India36 . 
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LEGAL UPDATES OF OCTOBER 2021 

 

Right to apply for bail is individual right implicit in Articles 14, 19 & 21 of Constitution, 

says Apex Court while disapproving with blanket ban imposed by Rajasthan HC on bail 

applications. 

 

 

 

New Delhi, October 1, 2021: While opining that the Single Judge went beyond his allocated 

judicial business in rejecting bail applications, the Supreme Court has said that blanket order 

passed by him prohibiting listing of bail application or applications for suspension of sentence 

in appeals infringes upon the right of personal liberty of incarcerated persons.  
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Such right has been taken away by judicial order, without compliance of procedure established 

by law, which in our constitutional jurisprudence, is akin to “the due process” dictum, added 

the Court.  

 

A Division Bench of Justice L. Nageswara Rao and Justice Aniruddha Bose observed that right 

to apply for bail is an individual right implicit in Articles 14, 19 and 21 of the Constitution and 

therefore, the right of an accused, an undertrial prisoner or a convicted person awaiting appeal 

court’s verdict to seek bail on suspension of sentence is recognized u/s 439, 438 & 389 of the 

1973 Code. 

 

If there is a blanket ban on listing of these applications, even for offences with lesser degree of 

punishment, that would effectively block access for seekers of liberty to apply for bail and in 

substance suspend the Fundamental Rights of individuals in or apprehending detention, added 

the Bench.  

 

The observation came to be passed in reference to an order passed by the Single Bench of 

Rajasthan High Court on March 31, 2020, whereby it had directed the Registrar (Judicial) of 

the High Court to not to list bails, appeals, applications for suspension of sentence in appeals 

and revisions in the category of extreme urgent matters.  

 

The background of the case was that the same Judge, in the other order, passed on May 17, 

2021 giving rise to SLP (Crl.) No. 3949 of 2021, had directed the police authorities not to make 

arrest of persons in cases where the accused is charged under an offence carrying maximum 

sentence of three years and the offence is triable by a First Class Magistrate.  

 

In the said order of May 17, the Single Judge also directed the High Court administration not 

to list bail applications u/s 438 of CrPC in offences where maximum sentence extends upto 

three years and the offence which is triable by a First Class Magistrate.  
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These orders were passed by the Single Judge in an application for anticipatory bail, registered 

as S.B. Criminal Miscellaneous Bail Application No. 3125 of 2021 (the second bail 

application), which was ultimately rejected.  

 

Later, by an interim order passed by the Apex Court on May 25, 2021 in appeal brought by the 

High Court of Judicature for Rajasthan (Jaipur Bench), the directions issued by the Single 

Judge of Rajasthan High Court came to be stayed till further orders.  

 

Therefore, since substantial relaxations had been made by the authorities on restrictions in the 

Covid-19 protocol, the Apex Court was constrained to address legality of the orders passed by 

the Single Judge.  

 

The Apex Court observed that the said orders did not concern themselves with the applicants 

for bail, but general directions were issued on the Registry of the High Court and the police 

authorities. Secondly, the respective orders in substance impacted operation of legislative 

provisions giving right to an accused to apply for bail, suspension of sentence and other 

aggrieved parties to institute appeals under the Schedule Castes and Schedule Tribes 

(Prevention of Atrocities) Act, 1989.  

 

The “in rem” character of these orders raise question of jurisdiction of the Single Judge in 

passing such orders, added the Top Court.  

 

The Top Court opined that the orders under appeal passed on March 31, 2020 and May 17, 

2021 encroached upon the administrative power of the Chief Justice of the High Court of 

Rajasthan in the matter of allocation of business to Judges of that Court.  

 



 

147 | P a g e  
 

It was also improper for the Single Judge to come to a general finding that when there is 

complete lockdown the bail applications, appeal under SC/ST Act and applications for 

suspension of sentence in appeals and revisions could not be considered to be matters of 

extreme urgency, added the Court.  

 

“Such sweeping orders in our adversarial adjudicatory system would be contrary to law as 

many persons would be impacted by such orders without having any knowledge of the 

proceeding. The orders were passed in relation to criminal matters and would have had adverse 

effect on those suffering or anticipating pre-trial detention or convicts awaiting of their appeals. 

There could be individual cases of extreme urgency for undertrial prisoners or convicts also to 

apply for bail, upon suspension of sentence for the latter category of litigants”, observed the 

Division Bench of the Apex Court.  

 

The Apex Court elaborated that the Single Judge was in error in picking up the four categories 

of litigations and arrive at a finding that these categories of cases could not be considered to be 

of extreme urgency.  

 

It was also not within his jurisdiction to direct the Registrar (Judicial) not to list bail, appeals 

and applications for suspension of sentence in Appeals and Revisions in the category of 

extreme urgent matters, added the Court.  

 

The Apex Court therefore concluded that the directions issued by the Single Judge of Rajasthan 

had the potential for breaching the constitutional and legal rights of individuals who could be 

or are arraigned in criminal action and also put fetters on power of investigating agencies. 
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Use of vehicle without valid registration, violates Sections 39 & 192 of Motor Vehicles 

Act, and entitles insurer to repudiate policy: SC 

 

 

 

New Delhi, October 1, 2021: The Supreme Court has opined that when an insurable incident, 

that potentially results in liability, occurs, there should be no fundamental breach of the 

conditions contained in the contract of insurance.  

 

A Larger Bench of Justice Uday Umesh Lalit, Justice S. Ravindra Bhat and Justice Bela M. 

Trivedi however, observed that if on the date of theft, the vehicle had been driven/ used without 

a valid registration, then it amounts to a clear violation of Sections 39 & 192 of the Motor 

Vehicles Act, 1988.  
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Therefore, such fundamental breach of the terms and conditions of the policy, entitles the 

insurer to repudiate the policy, added the Bench. 

 

Going by the background of the case, the policy holder (respondent) had purchased a new 

Bolero car, which had a temporary registration. After the registration lapsed, he travelled 

outside his residence and parked outside the guest house premises from where it was stolen.  

 

He claimed insurance but it was repudiated on the ground that the temporary registration of the 

vehicle expired. Thereafter, he approached the District Forum seeking a direction to the insurer 

to pay him the sum insured for the vehicle with rent amount of Rs.1,40,000 and also claimed 

relief for mental agony and costs of litigation.  

 

The said complaint got dismissed, against which he approached the State Consumer Disputes 

Redressal Commission, which was allowed observing that the insurer could not repudiate the 

insured’s genuine claim on technical, petty and frivolous grounds of absence of permanent 

registration certificate from the competent authority and thus escape its liability to indemnify 

the insured for the loss of the vehicle.  

 

Aggrieved by the same, the insurer sought relief before the National Consumer Disputes 

Redressal Commission, which was dismissed. Hence, present appeal before the Supreme 

Court.  

 

It was contended on behalf of the appellant insurer that since the vehicle in question was not 

registered, it constituted a fundamental breach of the policy, entitling the insurer to repudiate 

the claims made under it.  
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After considering the arguments and lapses on part of the insured, the Top Court noted that in 

the decision of Narinder Singh Vs. New India Assurance Co. Ltd , this court had held that 

“using a vehicle on the public road without any registration is not only an offence punishable 

under Section 192 of the Motor Vehicles Act but also a fundamental breach of the terms and 

conditions of policy contract”.  

 

“In the present case, the temporary registration of the respondent’s vehicle had expired on 28-

07-2011. Not only was the vehicle driven, but also taken to another city, where it was stationed 

overnight in a place other than the respondent’s premises. There is nothing on record to suggest 

that the respondent had applied for registration or that he was awaiting registration” observed 

the Top Court.   

 

The Larger Bench clearly said that the fact that the car was not plying on the road when it was 

stolen is of no consequence, rather the material fact is that concededly, it was driven to the 

place from where it was stolen, after the expiry of temporary registration. 

 

Therefore, stating that the NCDRC had overlooked and disregarded a clear binding judgment 

of this Court, the Larger Bench allowed the appeal and quashed the order of the State 

Commission. 
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Labor Court must exercise its jurisdiction u/s 11A of Industrial Disputes Act, judiciously 

and not whimsically: Supreme Court 

 

 

 

New Delhi, October 1, 2021: The Supreme Court has recently opined that the decision of the 

Labour Court should not be based on mere hypothesis and it cannot overturn the decision of 

the management on ipse dixit.  

 

A Division Bench of Justice Ajay Rastogi and Justice Abhay S. Oka observed that the Tribunal 

has completely overlooked and exceeded its jurisdiction while interfering with the finding 
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recorded during the course of departmental enquiry in furtherance of which, the 

employee(respondent) was dismissed from service. 

 

The domestic enquiry is to be tested on the principles of preponderance of probabilities and if 

a piece of evidence is on record which could support the charge which has been leveled against 

the delinquent unless it is per se unsustainable or perverse, ordinarily is not to be interfered by 

the Tribunal, more so when the domestic enquiry has been held to be fair and proper, added 

the Bench.  

 

The background of the case was that a charge sheet dated January 27, 1988 was served upon 

the employee (respondent) for the alleged delinquency committed by him on January 12, 1988 

in discharge of his duties, on the allegation of drunkenness within the premises of the Bank, 

manhandling and assaulting the senior officers as well as hurling abuses at the management 

 

Accordingly, a departmental enquiry was held in terms of the Bipartite Settlement and after 

due compliance of the principles of natural justice, the Enquiry Officer had held the charges 

proved against the employee. The disciplinary authority also confirmed the Enquiry Officer’s 

finding and punished him with the penalty of dismissal from service by an order dated August 

22, 1991.  

 

The Industrial Tribunal however reversed the order, directing reinstatement of the employee in 

service with full back wages, seniority and all the consequential benefits, upon finding that the 

Bank’s management had miserably failed to establish the charges levelled against the 

respondent.  

 

The Tribunal’s order came to be challenged by the Bank before the High Court, but the same 

was dismissed.  
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After considering the facts & circumstances of the case, the Top Court observed that it is not 

the case of the respondent that the domestic enquiry has not been conducted as per the Bipartite 

Settlement dated October 19, 1966, which was applicable for holding domestic enquiry in 

reference to misconduct committed by a workman and the alleged misconduct for which the 

respondent workman was charge-sheeted.  

 

The respondent had also not recorded his own statement in defense in the course of enquiry but 

produced watchman and an ex-employee of the Bank who confronted the statement of the 

witnesses of the management with whom the alleged incident occurred, added the Court.  

 

The Top Court also found that enquiry officer after affording opportunity of hearing and due 

compliance of principles of natural justice recorded the finding of charge being proved and 

confirmed by the disciplinary authority.  

 

Therefore, the Division Bench opined that the decision of the Labour Court should not be based 

on mere hypothesis and it cannot overturn the decision of the management on ipse dixit.  

 

The Bench elaborated that the jurisdiction of Labour Court u/s 11A of the Industrial Disputes 

Act, 1947 although is a wide one but it must be exercised judiciously and not whimsically or 

capriciously.  

 

Hence, Apex Court set aside the Award passed by the Tribunal and confirmed by the High 

Court as not sustainable in law.  
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However, looking to the peculiar facts of this case where the respondent workman had been 

paid Rs.57,16,517.72 and had attained the age of superannuation, the Apex Court granted stay 

in reference to back wages, while upholding the order of penalty of dismissal from service 

passed by the authority in the domestic enquiry.  

 

The Apex Court also considered it appropriate to observe that no recovery shall be made in 

reference to the payment which has been made over to the workman in the interregnum period. 
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In case of alleged use of casteist remarks, P&H HC orders Yuvraj Singh to be released 

on interim bail if arrested on joining probe 

 

Chandigarh, October 12,2021: In a case of alleged use of casteist remarks, the Punjab and 

Haryana High Court has ordered that the petitioner, Yuvraj Singh, upon joining investigation 

with the investigating officer, if he is sought to be arrested, would be released on interim bail, 

upon furnishing bail and surety bonds to his satisfaction, till the next date of hearing before this 

court. 

This petition pertains to quashing of an FIR registered at Police Station Hansi, District Hansi, 

for the alleged commission of offences punishable under the provisions of Sections 153A and 

153B of the IPC, read with Section 3 (1) (u) of the Scheduled Castes and the Scheduled Tribes 

(Prevention and Atrocities) Act, 1989. 

The petitioner’s counsel submitted that what the petitioner intended by using the word in 

question (bhangi) in the video recording of the conversation between him and his friend, did 

not in any manner intend to promote feelings of enmity, hatred or ill-will against members of 
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the Scheduled Castes or the Scheduled Tribes, the implication of the word used only being in 

the context of an inebriated person. 

It was contended that in any case there was no mens rea behind the usage of the word, which 

was used in an absolute casual conversation pertaining to a marriage of a friend who does not 

belong to a Scheduled Caste/Scheduled Tribe community. 

It was also submitted that as regards the provisions of the IPC that the petitioner had been 

accused of committing offences under, i.e.  Sections 153-A and 153-B of the Code, it was 

obvious that in the context that the word was used, there was no intention and no promotion of 

enmity between different groups, on the ground of religion, place of birth, race, residence, 

language etc., and no act was committed prejudicial to maintenance of harmony (reference to 

Section 153-A and Section 153-B. 

Sate Counsel on the previous date of hearing had referred to the judgment of the Supreme Court 

in M/s Neeharika Infastructure Pvt. Ltd. vs. State of Maharashtra and others, to submit that the 

order passed by this court at the time when notice of motion was issued, to the effect that no 

coercive steps be taken against the petitioner, is an order that this court should not pass, even 

in terms of the ratio of that judgment. 

The Bench of Justice Amol Rattan Singh observed that as regards the order passed by this court 

on September 15, 2021, directing that no coercive steps be taken against the petitioner, with 

the Supreme Court, in clause (xvi) of the judgment in M/s Neeharika Infastructures’case 

(supra) having observed that normally such directions should not issued by this court and the 

accused should be relegated to apply for anticipatory bail under the provisions of Section 438 

of the Cr.P.C., and admittedly the petitioner not having done that so far, but with it seen that 

the SP herself is seeking only “formal arrest” of the petitioner in terms of Section 18-A(b) of 

the Act of 1989, the Interim Order had to be modified. 

And so the Bench modified the Order to the extent that the petitioner, upon joining 

investigation with the investigating officer, if he is sought to be arrested, would be released on 

interim bail, upon furnishing bail and surety bonds to his satisfaction, till the next date of 

hearing before this court. 

https://www.legitquest.com/case/ms-neeharika-infrastructure-pvt-ltd-v-state-of-maharashtra-and-others/1E59F9
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The Bench also clarified that if the SP had anything further to say on the issue, with regard to 

the phrase “formal arrest” used by her in her affidavit, she would file another affidavit 

clarifying what she meant. 

 

Haryana RERA asks Ireo Grace Realtech to pay prescribed interest on delayed 

possession charges to home buyers 

 

The Real Estate Regulatory Authority, Haryana, has ruled that complainants (home buyers) are 

entitled to delayed possession charges at the prescribed rate of interest for every month of delay 

on the amount paid by the complainants to the respondents (Ireo Grace Realtech) till offer of 

possession of the booked unit, plus two months which comes out to be August 11, 2019 as per 

the proviso to section 18(1)(a) of the Real Estate (Regulation and Development) Act, 2016 r/w 

Rules 15 of the Haryana Real Estate (Regulation and Development) Rules, 2017.  

The Coram of Samir Kumar (Member) and Vijay Kumar Goyal (Member) therefore u/s 37 of 

the Act, directed the respondents to pay the interest at the prescribed rate i.e., 9.30 % per annum 

for every month of delay on the amount paid by the complainants from due date of possession 

till the offer of possession, to ensure compliance of obligations cast upon the promoters as per 

the function entrusted to the authority u/s 34(f) of the Act.  

The arrears of interest accrued so far shall be paid to the complainants within 90 days from the 

date of this order, added the Coram.  

https://www.legitquest.com/act/real-estate-regulation-and-development-act-2016/281C
https://www.legitquest.com/act/haryana-real-estate-regulation-and-development-rules-2017/80E6
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The observation came pursuant to a complaint filed by the allottees u/s 31 of the Act r/w Rule 

28 of the Rules, for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed 

that the promoter shall be responsible for all obligations, responsibilities and functions under 

the provision of the Act or the rules and regulations made thereunder or to the allottee as per 

the agreement for sale executed inter se.  

Mr. Anuj Malhotra, counsel on behalf of the complainants, had sought relief in form of 

direction to the respondents to make the payment of compensation @20% p.a. on the amount 

already paid by the complainants to the respondents from the delay of 14 months or any other 

period as RERA deems fit.  

In addition, the counsel also sought for direction to the respondents to deliver immediate 

possession of the apartment CD-C4-10-1002 in the project “The Corridors’ located at sector- 

67A, Gurgaon, Haryana along with all the promised amenities and facilities and to the 

satisfaction of the complainants, after adjusting the delay compensation.  

After considering the arguments, the Coram found that the order dated April 7, 2015 passed by 

the National Green Tribunal (NGT) for the construction activities which were in violation of 

the NGT direction and MoEF guidelines of 2010, thereby, making it evident that if the 

construction of the respondents’ project was stopped then it was due to the fault of the 

respondents themselves and they cannot be allowed to take advantage of their own 

wrongs/faults/deficiencies.  
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Allowing retired Govt. employees (Kashmiri Migrants) to retain Govt. accommodation 

for indefinite period, cannot meet touchstone of Article 14 of Constitution: Supreme 

Court 

 

The Supreme Court has recently opined that the Office Memorandum allowing the retired 

Government employees who are Kashmiri Migrants to stay in Government accommodation for 

indefinite long period amounts to arbitrary and discriminatory action.   

The observation came to be passed pursuant to applications filed by the occupants of the 

Government accommodation in Delhi and in National Capital Region on the strength of an 

order passed by the Delhi High Court in a judgment reported as Union of India v. Vijay Mam, 

including an application filed by the legal heir of the deceased respondent Omkar Nath Dhar 

for recall of judgment of this Court passed on August 5, 2021, on the basis that the respondent 

had died on Mar 16, 2020 and this Court had passed an order without seeking substitution of 

the legal representatives of the deceased respondent.  

https://www.legitquest.com/case/union-of-india--others-v-vijay-mam--others/73E1B


 

160 | P a g e  
 

All these applications are filed by the applicants who are in possession of government 

accommodation in Delhi and/or National Capital Region in terms of policy framed by the 

Central Government on March 28, 2017 as modified on May 19, 2017.  

Going by the background of the case, in view of direction of the High Court of Delhi, a scheme 

has been formulated by Ministry of Urban Development, in consultation with Ministry of 

Home Affairs, for providing alternate residence to retired Central Govt. employees belonging 

to State of Jammu & Kashmir who are possessing General Pool Residential Accommodation 

(GPRA) in Delhi and who meet the specified terms and conditions to qualify as “Kashmiri 

migrant”.  

After considering the submissions, the Division Bench of Justice Hemant Gupta and Justice 

A.S. Bopanna observed that the Government houses/flats are meant for serving Government 

employees, and post retirement, the government employees including Kashmiri Migrants are 

granted pensionary benefits including monthly pension.  

Therefore, the classification made in favour of Government employees who were Kashmiri 

Migrants stands on the same footing as that of other Government employees or public figures, 

added the Court.  

“To say that they would return to the Valley when the situation will improve is an open-ended 

statement capable of being interpreted in different ways. The satisfaction of improvement of 

situation would be widely different by the erstwhile Government employees and the State. But 

in no case it can be countenanced that the former Government employee, may be a Kashmiri 

Migrant, is entitled to stay in a government accommodation for an indefinite period”, observed 

the Division Bench.  

Thus, the Apex Court refused to uphold the Office Memorandum and strike it down as being 

totally arbitrary and discriminatory. 
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Plea seeking transfer of Murder Case against Gurmeet Ram Rahim Singh Dismissed 

 

The Punjab and Haryana High Court rejected a motion to relocate the murder trial of Dera chief 

Gurmeet Ram Rahim Singh, before Special CBI Judge Panchkula. The court heard the plea of 

the son of the late Ranjeet Singh (allegedly killed by Ram Rahim Singh), who wished for the 

case to transfer to another CBI court in Punjab, Haryana or Chandigarh.  

The Bench consisting of Justice Avneesh Jhingan believed that the fears of the petitioner were 

unfounded and were based on guesswork and presumptions. The court had previously 

prevented the Special CBI Judge of Panchkula from delivering the verdict on August 26 on the 

murder of Ranjit Singh, who was allegedly killed by Dera's chief, Gurmeet Ram Rahim Singh. 

CBI Panchkula Special Judge, Sushil Kumar Garg was due to deliver a verdict on August 26, 

but Justice Arvind Singh Sangwan’s Bench had prevented the court from doing so. Jagseer 

Singh, the son of late Ranjeet Singh, had alleged in his plea that the judge presiding over the 

trial was inappropriately influenced by the defendant through respondent No. 2 (CBI 

Prosecutor). He also alleged that although the prosecutor was not directly related to the case,  

he interfered in the process, had an undue interest and  influence over the presiding officer. The 
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court however, opined that on mere apprehension trial cannot be transferred, moreover, the 

apprehension should be reasonable and not imaginary. Furthermore, on the issue that the 

prosecutor had undue interest was also considered to be on unfound basis, the court stated that 

the prosecutors could lend assistance to his colleagues if needed. 

 

UP police register FIR against son of union minister, Ashish Mishra for murder, criminal 

conspiracy in Lakhimpur Kheri Case 

 

The son of the Union Minister of State for Home affairs & BJP MP Ajay Kumar Mishra 'Teni', 

Ashish Mishra aka Monu, in connection with the recent violent incident in Lakhimpur Kheri, 

in which a total of 8 people, four of which presumably died by being mowed down by an SUV 

allegedly driven by Monu. The FIR was charged under Sections 302 of IPC for murder, 304A 

for manslaughter for reckless driving, 120B for criminal conspiracy and 147 for riot, 279 for 

reckless driving, 338 for serious injury to a person by acts of willful or negligent endangering 

human life, along with other criminal provisions at the Tikunia Police Station. The FIR claims 

that the entire incident was "deliberate" and that the entire "conspiracy was hatched by the BJP 

minister and his son", who committed the act in a show of malefaction. The FIR also names 

15-20 anonymous people as defendants. 
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"Clearly visible and seen as the cause of serious injury" - Delhi court refused to bail 

fighter Sushil Kumar in murder case at Chhatrasal Stadium 

 

A Delhi court denied bail to Olympic wrestler Sushil Kumar in connection with the killing at 

Chhatrasal Stadium of former junior national wrestling champion Sagar Dhankhar.  Judge 

Shivaji Anand in the additional sessions rejected Kumar's demand for bail after hearing from 

his lawyer and additional prosecutor Atul Shrivastava in depth. The court found that Kumar 

appeared prima facie in the video, as reflected in the photos taken from the video, and that it 

was clear that he had caused serious injuries. The court accepted the Prosecution's argument 

that when respectable people commit such heinous crimes, the damaging effects on society are 

enormous. Advocate Pradeep Rana's bail claim stated that the investigating authorities had 

made all efforts to present a guilty and false image of Kumar and that, despite the cardinal rule 

of presumption of innocence unless prove your guilt, he was wrongly reviewed. Sagar, who 

trained at the iconic Chhatrasal Stadium, reportedly died while two of his friends were injured 

after allegedly assaulted by Sushil Kumar and others on May 4. Appearing before the Bench 
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were Advocate Ajay Kumar Pipaniya and Nitin Vashist  on behalf of the victims and Advocate 

Pradeep Rana represented Kumar, while APP Atul Shrivastava represented the state. 

 

 

 

'Chinese apps banned, no sale on any other platform': Centre tells Delhi High Court in 

lawsuit against sale of Shein products on Amazon 

 

The Central government has told the Delhi High Court that its order to ban the use of 59 

Chinese mobile apps for security reasons does not prevent companies from selling their 

products in India through any other e-commerce platforms. The incident dates back to an 

affidavit that the centre submitted to a Bench of Chief Justice DN Patel and Justice Jyoti Singh 

against the sale of products from the Chinese clothing brand Shein on the e-commerce platform 

Amazon. Shein was one of 59 Chinese mobile apps that were banned by the central government 

in June 2020, citing a threat to India's sovereignty and integrity. The ban was imposed amid 

the stalemate between India and China in Ladakh's Galwan Valley. However, the Bench noted 

that according to the affidavit filed by the government, the ban applies to mobile applications 

and not to sales through any other platform. "There is no bar for sale. What do you have to say 

about it?" Bench asked Singh. Meanwhile, Advocate Savni D Endlaw, who appears for 

Amazon, has announced that they are yet to receive a copy of the petition. Accordingly, the 
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petitioner was ordered to send a new copy of the petition to Amazon's attorney. There will be 

time until December 1, 2021 to submit a response. 

 

 

 

 

The Delhi High Court refuses to notify Rahul Gandhi in a request for action for tweeting 

the identity of the rape victim. 

 

The Delhi High Court refused to file a lawsuit against Congress Leader Rahul Gandhi  for 

allegedly revealing sensitive details and publishing photos of the family of a 9-year-old victim 

who was allegedly gang-raped and killed in the Delhi Cantt area. Bench of Chief Justice DN 

Patel and Justice Jyoti Singh also refused to issue notices to the National Commission for the 

Protection of Children's Rights (NCPCR) and the  Delhi Police Commissioner, who are also 

listed as defendants in the matter.  

However, the Bench  issued a notice to microblogging social media giant Twitter Inc. 

instructing it to submit its response on the matter by November 30.  Development occured after 

Gandhi's Twitter account is restored. Twitter had previously blocked Gandhi's account because 

the offending tweet violated its guidelines.  
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“We remove this tweet. It also goes against our guidelines”, lead attorney Sajan Poovayya, who 

appears on Twitter, told the court.  

With reference to the judgment  Nipun Saxena v. Union of India, in which the Supreme Court 

ruled that the personal data of a victim or a child should not be published in  the media, the 

complaint claims that Rahul Gandhi's tweet violated Section 23 of the POCSO Act, therefore, 

carries a penalty of at least six months and a maximum of one year. The above act was also 

found to be an attempt to politically ameliorate the unfortunate incident by posting the photo 

of the victim's parents on Twitter. Court also directed National Commission for the Protection 

of the Rights of the Child  (NCPCR) to take the pertinent legal actions against Gandhi. In 

addition, the Delhi Police are required to register an FIR against him in accordance with the 

relevant provisions of the POCSO. 
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Supreme Court to Hear Matters Listed On Wednesday & Thursday In Physical Mode 

Only From October 20 

 

 

 

Issuing a modified Standard Operating Procedure for physical hearing, the Supreme Court of 

India has decided that all the matters listed on Wednesday and Thursday, as non-miscellaneous 

days, would be heard by it only in the physical presence of the counsels/parties in Court-rooms. 

However, non-miscellaneous days' matter would continue to be heard through 

video/conferencing mode till further orders. This modified SOP will come into effect from 20th 
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October, 2021. The SOP has been issued by the Chief Justice of India on consideration of the 

requests received from the Bar Associations, and on the recommendations of the Judges 

Committee in that regard. 

Other essential directions issued by the Court (please refer to the attached file for complete 

directions): 

 

● All the matters listed on Tuesday, as a non-miscellaneous day, would also be heard in 

physical mode, however, on prior application by the AOR for the party, appearance 

through video/teleconference will be facilitated. 

 

●  The AOR desirous of availing such facility of video linkage for hearing on Tuesday, 

as a non-miscellaneous day, shall have to apply for the same by 1.00 p.m. on the 

previous working day, on email id vc.request@sci.nic.in. 

 

● If the Bench is of the view that in a particular matter listed on non-miscellaneous days, 

the number of Counsels are more than the working capacity of the Court-room, as per 

Covid-19 norms, the Registry will facilitate hearing of such matters through 

video/teleconferencing/hybrid mode. 

 

● The Entry of the Counsels into the High-Security Zone to appear for hearing through 

physical mode will be through Proximity Cards/Photo entry passes and for party in 

person through Photo entry passes which will be issued by the Registry as per the 

practice followed before the onset of Covid-19 pandemic 

 

● In order to facilitate video/teleconferencing for the Ld. Advocates/Counsels, a 

dedicated VC Facilitation Centre is located in Block 'B/C', Ground Floor, Additional 
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Building Complex, Supreme Court of India, which can be accessed through Gate No.1 

of that Complex  

 

This SOP has been issued In continuation of directions already notified regarding the 

functioning of the Supreme Court of India, in the wake of the Covid-19 pandemic, more 

particularly through Circulars dated 14.03.2020, 23.03.2020, 30.08.2020, 05.03.2021 & 

28.08.2021. 

Plea In Supreme Court To Conduct NEET-MDS 2021 Counseling Without EWS/OBC 

Quota In AIQ 

 

 A writ petition seeking directions to conduct counselling for MDS seats under NEET AIQ 

without the application of reservation for economically weaker sections (EWS) and other 

backward classes (OBC) has been filed in the Supreme Court of India, reported the LiveLaw 

The petition was filed to challenge the application of reservation for Economically Weaker 

Sections(EWS) and Other Backward Classes (OBC) in the All India Quota seats for NEET-

MDS 2021, 

“The petitioners seek directions to the Medical Counselling Committee to proceed with NEET 

MDS Counselling on the basis of earlier reservation policy && not as per notice dated July 29, 
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2021, which introduced EWS/OBC quota,” added the report. The Apex court will consider the 

petition for admission tomorrow. The Union Government had introduced reservation for 

EWS/OBC categories in the medical UG and PG seats under the All India Quota in July.  

The supreme court is hearing the petitions challenging the decision taken by the central 

government to allow reservation. The counselling for NEET-MDS was held from August 20 

and concluded on October 10, 2020 after much delay. NEET MDS 2021 was conducted last 

year on December 16, 2020, and the result was announced on December 31, 2020. 

 

Lok Adalat Has No Jurisdiction To Decide A Matter On Merits : Supreme Court 

 

Lok Adalat has no jurisdiction to decide the matter on merits once it is found that compromise 

or settlement could not be reached between the parties, the Supreme Court said on Thursday. 

The apex court said the provisions of the Legal Services Authorities Act, 1987 make it clear 

that the jurisdiction of the Lok Adalat would be to determine and to arrive at a compromise or 

a settlement between the parties to a dispute. 

It said that once the settlement or a compromise fails, the Lok Adalat has to return the case to 

the Court from which the reference has been received for disposal in accordance with the law. 
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"The Lok Adalat has no jurisdiction at all to decide the matter on merits once it is found that 

compromise or settlement could not be reached between the parties," a bench of Justices M.R. 

Shah and A.S. Bopanna said. 

The judgement was passed on an appeal filed by the Estate Officer challenging the 2013 order 

passed by the Madhya Pradesh High Court by which in a Lok Adalat, the members of the Lok 

Adalat has entered into the merits of the writ petition and has dismissed the case on merits. 

The apex court said the order passed by the Lok Adalat dismissing the writ petition on merits 

is unsustainable and deserves to be quashed and set aside. 

It rejected the argument that once the matter was placed before the Lok Adalat with consent, it 

was justified in disposing of the matter on merits. "The consent to place the matter before the 

Lok Adalat was to arrive at a settlement and or a compromise between the parties and not for 

placing the matter before the Lok Adalat for deciding the matter on merits,” the bench said. 

"Once there is no compromise and/or a settlement between the parties before the Lok Adalat, 

as provided in sub-section (5) of Section 20 of the Legal Services Authorities Act, 1987, the 

matter has to be returned to the Court from where the matter was referred to Lok Adalat for 

deciding the matter on merits by the concerned court," the bench further added. 
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Interested Person Not Entitled To File PIL: Supreme Court Dismisses Plea Filed By 

Aspirant To Post Of State Information Commissioner 

 

An interested person is not entitled to file a public interest litigation (PIL), the Supreme Court 

has said while dismissing a plea against an order of the Karnataka High Court which had 

rejected a petition on the issue related to pension to State Information Commissioners. 

 

The apex court noted that the petitioner, who had approached the high court challenging the 

January 2013 office memorandum issued by the State under which a provision was made to 
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grant pension to the State Information Commissioners equivalent to the pension payable to the 

Chief Secretary, was also an aspirant to the post. 

 

“Since the petitioner was also an aspirant to the post of the State Information Commissioner 

and has made an application seeking such employment as recorded in the judgment and order 

of the high court impugned, we are of the view that the high court has rightly declined to 

entertain the writ petition filed by him purportedly in public interest,” a Bench of Justices Indira 

Banerjee and J.K. Maheshwari said. 

  

“It is well settled that an interested person is not entitled to file a public interest litigation. The 

special leave petition is, accordingly, dismissed,” the Bench said in its October 1 order.  

 

The top court was hearing a plea filed by a man against the July 2021 order of the high court 

which had dismissed his petition. 

 

The petitioner before the high court had argued that there was no provision to extend 

pensionary benefits to State Information Commissioners appointed under the Right to 

Information Act, 2005. 

 

The counsel appearing for the petitioner had told the high court that only if a person was 

holding a pensionable post before his or her appointment as State Information Commissioner, 

they were entitled to pension. 

 

The high court had noted that the January 2013 order specifically recorded that State 

Information Commissioners will be entitled to pension payable to the Chief Secretary, subject 

to deduction of pension already received for their past service. 
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During the adjudication of the matter before the high court, the State had pointed out that the 

petitioner was an aspirant to the post of State Information Commissioner and he had made an 

application seeking appointment, which was rejected as he was not found to be suitable. 

 

 

 

 

Life of foetus not at higher pedestal than mother's: Telangana High Court allows minor 

rape victim to abort 26-week-old foetus  

 

Right to make a choice regarding termination of pregnancy is a facet of right to life under 

Article 21 of the Constitution subject to reasonable restrictions under law, single-judge Justice 

B Vijaysen Reddy said. Life of a foetus is not greater than the life of the mother, the Telangana 

High Court recently observed while according permission to a minor rape victim to terminate 

her 26-week-old pregnancy. 
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[NDPS case] Mere non-recovery of drugs not ground for grant of bail: Mumbai court 

 

The applicant, who had no recovery of drugs from him, was accused of conspiracy and illicit 

drug trafficking while a commercial quantity of drugs was seized from the co-accused. 

A Mumbai court recently refused bail to an applicant from whom no drugs were recovered but 

who was arraigned as an accused in a conspiracy case in which the co-accused were found with 

commercial quantity of narcotic substances Special Judge Dr. AA Joglekar observed that “mere 

non recovery of contraband from one’s self cannot be held as a quint essential for enlargement 

on bail” while rejecting his bail application. 
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Two co-accused were intercepted by the Narcotics Control Bureau (NCB) with a seizure of 56 

Mephedrone along with cash. After interrogating them, the name of Ravi Sanmukhani, the 

present applicant was revealed and he was arrested. 

Through him, the name of another accused was revealed who was arrested with 53.8 grams of 

Mephedrone with gold and cash. 

Through him, the name of another accused was revealed who was arrested with 53.8 grams of 

Mephedrone with gold and cash. 

Sanmukhani came to be arrested for his prima facie involvement in the crime on July 19, 2021. 

He was booked under Sections 8(c), 22(c), 27, 27A, 28, 29, 30 and 35 of Narcotic Drugs and 

Psychotropic Substances Act (NDPS Act)along with three other accused. 

He sought regular bail through advocate Rohit Sawant on the grounds that no contraband had 

been recovered from him and on the basis of his statement, a co-accused had been arrested. 

Sawant argued that nothing incriminating was found from the applicant’s residence though 

NCB was trying to portray him as a peddler. 

Special Public Prosecutor Advait Sethna opposed the application stating that the quantity 

recovered by the NCB was of commercial quantity and the involvement of the accused is 

absolutely located. 

He argued that there was incriminating material to show that: 

the applicant was involved in conspiracy of arranging, consumption, dealing, sale, distribution, 

transportation of the seized contraband held in commercial quantity; 

Citing a Supreme Court judgment in the case of Sambhav Parakh v. State of Chattisgarh, Judge 

Joglekar noted that when commercial quantity of illicit substances is recovered from one 

accused, in light of Section 29 of the NDPS Act, other accused from whom no recovery has 

been made is also not entitled to bail as they have a link in the entire operation. 

Even though the applicant was found in possession of contraband, he may have been in 

connivance with the co-accused who were found with commercial quantity, the Court said. In 

the said scenario, the Court concluded that rigours of Section 37 of NDPS Act applies. 



 

177 | P a g e  
 

The prima facie material collected during the course of investigation, clearly demonstrated the 

factum of connivance between the applicant and the co-accused and enumerated the 

transactions pertaining to the contraband, Judge Joglekar observed 

 

 

 

 

Supreme Court to reopen tomorrow after Dussehra break; Lakhimpur Kheri, CBSE 

cases listed for hearing 

Another anticipated development is the order from CJI NV Ramana's Bench on the Pegasus 

scandal, which is expected in the coming days. The Supreme Court of India is set to re-open 

on Wednesday after the Dussehra break and the Id-e-Milad holiday. 
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Worth a lesson for law students on how long a civil case could drag on, says Supreme 

Court 

 

Supreme Court signs off a hard-fought, five-rounder litigation which dates back half a century. 

The Supreme Court has signed off a hard-fought, five-rounder litigation which dates back half 

a century regarding a debt of ₹3,000. 
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“We wish this will be the knock-out round,” Justice V. Ramasubramanian, who authored the 

judgment for a Bench led by Justice Hemant Gupta, conveyed the top court’s fervent hope in 

the very first paragraph of the 22-page verdict. 

 

The court compared the habit of the litigants to bounce back after every failed round to King 

Vikramaditya’s relentless pursuit to capture the ghost, Betal. 

 

The tireless Vikramaditya “Not to be put off by repeated failures, the appellants herein, like 

the tireless Vikramaditya, who made repeated attempts to capture Betal, started the present 

round and hopefully the final round,” Justice Ramasubranian observed while tracing the 

labyrinthine history of the case. The dispute dates back to 1971 between Rama Rani Devi and 

Sasadhar Biswas before the Munsif court in West Bengal. The subject of their dispute was the 

₹3,000 Biswas owed Devi. 

 

In 1974, the Munsif directed Mr. Biswas to pay Ms. Devi the amount in six equal instalments. 

However, the Munsif’s decree was not honoured. Ms. Devi moved the court for execution of 

the decree through attachment and sale of 7,450 sq.ft. belonging to Mr. Biswas to realise her 

debt. The civil court agreed. However, Mr. Biswas challenged the sale proclamation of the land 

by the civil court, saying there was “material irregularity and fraud” in it. But his challenge 

was dismissed in 1975. 

An auction sale was held in 1979. Two brothers, Sachindra Nath Mukherjee and Dulal Kanti 

Mukherjee became the highest bidders. They deposited ₹5,500, as the highest bid amount, in 

court. 

 

Compromise reached 

Mr. Biswas, in July 1980, reached a compromise with the brothers who agreed to revoke the 

auction provided he pay them their “entire money” by December 1980. Mr. Biswas deposited 

₹3,700 but the brothers had paid ₹5,500 in the auction. The brothers and BMr. iswas fall apart. 
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The former went to court against Mr. Biswas. After several twists and turns, the dispute reached 

the Supreme Court in 1992 and is dismissed against Mr. Biswas 

 

Justice Ramasubramanian said the dispute had “exhausted the gunpowder” in this first round. 

But the litigants had no intention to stop. The second round was kick-started with a suit to 

declare the auction sale void. However, this effort was aborted later. 

The third round was concerned about the issuance of the sale certificate. This came to an end 

in 2001. The fourth round followed shortly when the auction purchasers moved the civil court 

for delivery of possession of the land. This round went on till 2006 until the Supreme Court 

put its foot down and dismissed a review petition challenging the delivery of the property. 

But it seems the litigants were in no mood to give up. In the fifth and present round, the Biswas 

family members raised the ‘bogey’ of “jurisdictional error” to avoid delivery of the property to 

the Mukherjees. It had been over four decades since the Mukherjee brothers paid ₹5,500 for 

the property in the auction held in 1979. 

 

Almost all provisions available exhausted 

Rejecting the Biswas family’s appeal, the court observed that they have “now exhausted almost 

all provisions available” to stall the delivery of the auctioned property. 

As a parting shot, Justice Ramasubramanian suggested the case should actually be included in 

law school syllabus as study material for students to get equipped with how long a case could 

drag on with litigants fighting tooth and nail to avoid execution of a decree in a civil case. 
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Delhi Court Issues Summons to Republic Media, Arnab Goswami In Defamation Suit By 

Popular Front Of India 

 

Delhi court issued summon to Arnab Goswami chief editor of Republic Media Network in a 

defamation suit filed by the Popular Front Of India regarding the news report concerning the 

Assam’s Darrang firing incident. According to PFI the channel has made false  and frivolous 

accusations against the organisation with an intent to provoke people and cause prejudice to its 

image by making slendorous statement. They further claimed that the reports were baseless 

and made without any evidence or verifying the facts, Also, the two members mentioned as the 

member of PFI were not the members of the organisation. Judge Sheetal Chaudhary Pradhan, 
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issued summons and stated that it strongly condemns the 'irresponsible reporting' by the 

Republic TV. The suit futher states that a legal notice was sent by PFI to the channel to tender 

an unconditional apology in writing, but a false and evasive reply was received by them. the 

suit also prays for damages and a permanent injunction against the defendant as well as a 

mandatory injunction to News Broadcasting Standards Authority directing to take appropriate 

action for violation of the code. 

 

 

Firecrackers Regulation Not Against Any Particular Festival Or Community : Supreme 

Court 

 

In an hearing on application alleging the violation of the order of banning the use of certain 

chemicals that are dangerous & beyond safety limits in the fireworks by the manufacturers. the 

Supreme Court observed that the abovementioned order was not against ant specific festival or 

community, but no one can be permitted to play with citizen’s right to lives in the guise of 

celebration. Court also expressed its inclination on passing an order directing the CBI to deal 

with the cases if manufacture and selling of fake green crackers. Senior Counsel Gopal 

Sankaranarayanan appearing for the petitioners, submitted that all the alleged voilators had 
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filed their replies and had also further filed separate applications seeking the uplifting of ban 

on barium nitrate. He further drew the Court's attention to the prayers of the application in 

which it was also sought to ban, those manufacturers who sell crackers, on the basis of the fact 

that they're green. Also, While adjourning the matter, Justice Shah said that the bench would 

take up the issue related to stubble burning after Diwali. 

 

 

Minority Scholarship : Supreme Court Issues Notice On Kerala Govt Challenge Against 

HC Order Quashing 80:20 Distribution To Muslims & Christians 

 

Supreme court issued notice regarding the special leave petition filed by the state of kerela 

challenging the Kerela HC order of quashing the  the government scheme to provide minority 

scholarship to Muslims and Christians in 80:20 ratio as well as on the two connected petition 

filed by MSM Kerala State Committee and Minority Indians Planning and Vigilance Trust, 

challenging the verdict. 
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UAPA - If Chargesheet Does Not Reveal Prima Facie Case, Embargo For Bail Under Sec 

43D(5) Won't Apply : Supreme Court 

 

The Supreme Court has held that the ban on the grant of bail under Section 43D(5) of the 

Unlawful Activities Prevention Act will not be attracted if the chargesheet filed does not 

reveals a prima facie case. The judgment authored by Justice Oka referred to the SC precedent 

in National Investigation Agency v. Zahoor Ahmad Shah Watali and observed : "Therefore, 

while deciding a bail petition filed by an accused against whom offences under Chapters IV 

and VI of the 1967 Act have been alleged, the Court has to consider whether there are 

reasonable grounds for believing that the accusation against the accused is prima facie true. If 

the Court is satisfied after examining the material on record that there are no reasonable 
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grounds for believing that the accusation against the accused is prima facie true, then the 

accused is entitled to bail. Thus, the scope of inquiry is to decide whether prima facie material 

is available against the accused of commission of the offences alleged under Chapters IV and 

VI. The grounds for believing that the accusation against the accused is prima facie true must 

be reasonable grounds. The judgment further noted that the Court is not expected to do a "mini 

trial" to ascertain the prima facie of the case. the Court will take the material in the chargesheet 

"as it is". The Supreme Court further observed that the findings of the Special Court was based 

on the materials given in the chargesheet. The High Court has not recorded any prima facie 

case regarding the intention to further the activities of terror group. The court also noted that 

high court considered that the special judge has over-simplified the matter, and ignored the 

point that the special court has instead recorded a prima facie finding regarding the absence of 

any material to show intention on the part of the accused to further the activities of CPI 

(Maoist). The Court also noted that stringent conditions have been imposed by the Special 

Court for bail. Accordingly, the Special Court's order was restored and the High Court's 

judgment was set aside. 

 

 

 

 

 

 

 

 

 

 

 

 



 

186 | P a g e  
 

 

 

 

 

'Mighty State Fighting Against A Sweeper' : Supreme Court Directs Deposit Of Legal 

Costs For Notice On Challenge Against Regularization 

 

The Supreme Court on Friday directed a Municipality to deposit legal costs of Rupees 50,000 

as condition to issue notice on its challenge against a High Court direction for regularization 

of service. the Tamil Nadu Additional Advocate General requested to reduce the cost,but the 

bench did not agreed. "Mighty state fighting against a sweeper! Why should you drag him 

here? He is a last grade employee! These sanitary workers..sweepers...they might be working 

in the same grade even now. How much money he should spend to engage a lawyer here?", 

Justice Rao told Amit Anand Tiwari, the Additional Advocate General of Tamil Nadu, when 

the matter was taken. The appeal was filed against a 2018 order of the division bench of the 

Madras High Court, which dismissed a review filed against a judgment passed in 2015. The 
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Supreme Court said that till the payment of the costs to the respondent, there will be a stay of 

the High Court's order. 

 

 

 

Indian Army enacts its 1947 air landing in Srinagar 

 

The Indian Army on Wednesday re-enacted an air induction exercise at Srinagar’s 

technical airport to commemorate the 75th year of its arrival in Jammu & Kashmir on 

October 27, 1947. 

The Army’s daredevil paratroopers demonstrated skydiving to mark the occasion. A video 

clip and a drama performance depicting the events of the invasion by Pakistan in 1947, 

and the role of local Maqbool Sherwani and Kashmiri women militia in defence of 

Kashmir, was also showcased. 

“It was the Pakistan Army disguised as Pashtun tribals that, on reaching Baramulla, 

created havoc and rampaged the entire town; killed, raped and looted the innocents; burnt 

houses, hospitals and churches,” J&K Lieutenant-Governor Manoj Sinha said. 

The Indian Army on Wednesday re-enacted an air induction exercise at Srinagar’s 

technical airport to commemorate the 75th year of its arrival in Jammu & Kashmir on 

October 27, 1947. 

The Army’s daredevil paratroopers demonstrated skydiving to mark the occasion. A video 

clip and a drama performance depicting the events of the invasion by Pakistan in 1947, 
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and the role of local Maqbool Sherwani and Kashmiri women militia in defence of 

Kashmir, was also showcased. 

“It was the Pakistan Army disguised as Pashtun tribals that, on reaching Baramulla, 

created havoc and rampaged the entire town; killed, raped and looted the innocents; burnt 

houses, hospitals and churches,” J&K Lieutenant-Governor Manoj Sinha said. 

 

Supreme Court refuses bail to gangster Abu Salem in 1995 Pradeep Jain murder case 

 

The Supreme Court on Wednesday refused to grant bail to extradited gangster Abu Salem 

serving life imprisonment in the 1995 murder case of Mumbai-based builder Pradeep Jain. 

A bench of Chief Justice N.V. Ramana and Justices Surya Kant and Hima Kohli said, 

“This is an application filed on behalf of the applicant/appellant seeking bail during 

the pendency of the appeal. Having heard counsel for the parties and carefully 

perusing the averments made in the application, we are not inclined to grant bail to 

the applicant/appellant”. 

The bench, however, taking into consideration the facts and circumstances of the case, 

directed the Registry to list his appeals against the February 25, 2015 verdict of the 

special TADA court, for final disposal in the third week of November 2021. 

 



 

189 | P a g e  
 

 

 

 

 

India committed to respecting rights of all nations as laid in UNCLOS: Defence Minister 

 

India is committed to respecting the rights of all nations as laid down in the UN 

Convention on the Law of Seas (UNCLOS), Defence Minister Rajnath Singh said on 

Wednesday, while reiterating that India is fully determined to protect its legitimate 

maritime rights and interests. 

“We are fully determined to protect the legitimate rights and interests of our country in 

relation to our territorial waters and Exclusive Economic Zone, while supporting the 

maintenance of rule-based maritime systems, as mandated under UNCLOS, 1982,” Mr. 

Singh said while addressing the Indo-Pacific Regional Dialogue being jointly organised 

by the Navy and National maritime Foundation. 

Stating that while competition over resources had intensified, Mr. Singh said the rise of 

serious threats such as terrorism, piracy, drug trafficking and climate change had thrown 
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new challenges for the Indo-Pacific region. “The nature of these challenges in the region 

has considerable trans-national implications, which require a cooperative response. There 

is, therefore, a need to find convergence of interests and commonality of purpose on 

maritime issues,” he stated. 

 

India seeks vaccine loans from ADB, AIIB 

 

The Government of India has applied for loans from the Asian Development Bank (ADB) 

and the Asian Infrastructure Investment Bank (AIIB) to procure as many as 667 million 

doses of COVID-19 vaccines. 

The Manila-based ADB, in which the U.S. and Japan are the biggest shareholders, and the 

Beijing-based AIIB, where China and India are the biggest shareholders, are in the process 

of considering the loans. 

The ADB is expected to lend $1.5 billion and the AIIB around $500 million for the vaccine 

purchase by the Government of India, which has been made under the ADB’s Asia Pacific 

Vaccine Access Facility (APVAX) initiative. 
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Launched in December 2020, APVAX offers “rapid and equitable support to its 

developing member countries as they procure and deliver effective and safe COVID-19 

vaccines”. 

The 667 million doses will, however, have to be vaccines qualified by the World Health 

Organization (WHO). Covishield is among those vaccines, but Covaxin is still awaiting 

the green light with a final assessment scheduled for November 3. 

According to the ADB, for a vaccine to be eligible for financing, it must “be procured via 

COVAX [the global vaccine access initiative], prequalified by WHO, or authorised by a 

Stringent Regulatory Authority”, which, according to the WHO, does not include India’s 

health authorities. 
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