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FOREWORD  

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state of 

affairs has changed in recent times, it is only in that many lawyers and judges have now joined the 

rest of the world is complaining about the quality of legal prose. My best wishes to all these student 

contributors, for their future endeavours. My best wishes and assurance to the readers that this will 

add a lot to the knowledge after reading this perfect case compilation. It’s not just for the legal 

fraternity but for anyone who has an interest in the field of law.  

By  

Ishita Arora 
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PREFACE 

All India Legal Forum is replenished with information to give students a ready reference to the 

various areas of legal issues and news. All India Legal Forum is a team of more than 400 law 

students across the country to tackle basic problems which a legal researcher faces in day-to-day 

life, putting forward the basic things needed for researching and drafting.  

The All India Legal forum strives at providing a valuable contribution to contemporary legal issues 

and development. The organization seeks to bring out a platform to provide resourceful insights 

on law-related topics for the ever-growing legal fraternity. All India Legal Forum doesn't just 

publish blogs but also guides the authors. Determination and dedication are considered as ultimate 

requisition to be a good researcher by the All India Legal Forum, it also thrives to instil the values.  

The reason behind the smooth running of All India Legal Forum is the official structure of the 

organization in which different rules are allotted by considering the strengths of the students and 

giving them roles accordingly through various Boards and Committees incorporated in the 

Organisation.  

The Legal Fort Night subdues about the current legal issues and news happening around. It consists 

of the summaries of the Supreme Court and High Court Judgements of the 14 days. The Legal Fort 

Night Team keeps compiling the judgments of the Supreme Court and high court regularly. The 

Legal Fort Night not only compiles the judgments of the Supreme Court and High Court, but it 

also deals with the static law. We’re glad to be a part of the All India Forum 
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LEGAL NEWS 

Supreme Court issues notice on Centre’s appeal challenging Madras HC order on appointing 

physically challenged lawyers as notaries 

 

The Supreme Court has issued notice on an appeal filed by the Government of India challenging 

the order of Madras High Court which had affirmed the order of single judge bench granting relief 

to physically challenged lawyers to be appointed as notaries under in consonance with the section 

34 of the Right of Persons with Disabilities Act. The Government has raised a legal issue that 

under the application of Section 34 of the Right of Persons with Disabilities Act, the Government 

must consider appointing 4% disabled lawyers out of the total appointment as a notary that would 

help to sustain and improve their career.  

The Centre through Ministry of Law and Justice, Department of Legal Affairs (Notary Cell) has 

challenged the order passed by the Madras High Court wherein Court after considering the facts 

and circumstances of the case that the original petitioners are suffering from disabilities stated and 

held that, “we do not wish to interfere with the ultimate finding, while setting aside the reasoning 

of the learned Single Judge with respect to the scope and applicability of the provisions of the Act 

to the case of appointment of Notaries.” 

Thus, Court had allowed the appeal in part with respect to the findings rendered by the learned 

Single Judge that 4% seat to be reserved for the physically handicapped lawyers based on the scope 

and applicability of Section /34 of the Right of Persons with Disabilities Act but made no 

comments on the applicability of the Act holding that it will be considered at the appropriate time 
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and ordered not to take this verdict as precedent. Government of India aggrieved by this order has 

approached the Apex Court through the present SLP. 

SC issues notice to a MBBS degree holder who received it on fake caste certificate 

 

The Supreme Court today on an appeal filed by the State of Tripura has issued notice to a man 

who has obtained his MBBS degree fraudulently as he had taken admission in the College by 

producing fake caste certificate and stayed the impugned order passed by the Tripura High Court 

which had allowed the same.  

The High Court though considered the fact that the respondent/man has obtained admission in 

MBBS Course on the basis of false caste certificate and thereby deprived a deserving student of 

the said community from obtaining admission. However Court was of opinion that in imparting 

education in Government educational institutions, taxpayers’ funds are diverted to subsidize the 

education. Thus such efforts would completely go waste if the petitioner’s basic degree is 

withdrawn.  

The High Court considering the gravity of the situations had directed the respondent/man to 

deposits a sum of Rs.5,00,000/- with the State Government within a period of six months in six 

equal monthly instalments starting from 01.02.2021. If he fails to do so, at the end of such period 

i.e. on 1.7.2021 the MBBS degree shall stand cancelled with immediate effect. 
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Supreme Court dismisses Delhi Police appeal against HC order of supplying witness 

statements to Kejriwal in Delhi chief secretary assault case 

 

“It may be a hot political potato for you but there is nothing in it legally,” said the Supreme 

Court justice DY Chandrachud on account of state pressing appeal against the high court order 

directing the Delhi Police to supply crucial documents as prayed under Section 207 CrPC in the 

case wherein Manish Sisodia (AAP) and Delhi CM Arvind Kejriwal were roped in as accused 

allegedly on account of assault on former Chief Secretary Anshu Prakash. The Supreme Court 

bench of Justices DY Chandrachud and MR Shah were not inclined to hear the State’s contention 

of challenging the High Court order, the bench stated that if something benefits the accused to 

prove his case, these things need to be allowed. Further if it comes to Natural Justice the accused 

has every right. 

The Supreme Court favored the challenged judgment of single judge bench of Delhi High Court 

presided by Justice Suresh Kumar Kait wherein it was observed that, “it is the prime duty of the 

Investigating Agency to do free and fair investigation, thereafter, bring to the notice of the Court 

all the evidence collected without pick and choose. The Investigating Agency has no power to 

appreciate the evidence, it rests with the Court.”  
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NIA court clears Assam MLA Akhil Gogoi of all UAPA, other charges 

 

The NIA court in Guwahati on Thursday acquitted activist and Sivasagar MLA Akhil Gogoi and 

his three associates in all UAPA case for allegedly inciting violence during anti-CAA protests in 

Assam in December 2019 and probable nexus with Maoists. The Raijor Dal president Akhil Gogoi 

and his associates were accused in two UAPA cases and he was acquitted in the first case on June 

25. The Independent MLA from Assam and his two other associates were on June 22 cleared of 

charges in the first case. 

NIA Special Judge Pranjal Das has failed to frame charges against Gogoi and his three associates 

Dhairjya Konwar, Manas Konwar and Bitu Sonowal in connection with the Chandmari case in 

which they were accused of having Maoist links. The NIA was investigating two cases, which 

were initially registered at Chandmari and Chabua police stations, related to the alleged role of 

Akhil Gogoi and his associates in the violent protests. Akhil Gogoi is likely to be released later in 

the day after the court sends the release order to the jail. His three associates are already out on 

bail. 
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Bar Council of India calls on advocates to send suggestions for Advocates Protection Bill: 

 

The BCI has announced that its 7-Member Committee constituted to draft the Advocates 

Protection Bill has furnished its report and the Council has decided to circulate it to all the Bars of 

the country. 

BCI Chairman Manan Kumar Mishra said, “Bar Council of India would like to announce that 

pursuant to the decision of the Bar Council of India on 10.06.2021 whereby a 7-Member 

Committee was constituted to draft the Advocates Protection Bill, the Committee has furnished its 

report today to the Council and the Council had decided for it’s circulation to all the Bar Councils, 

High Court Bar Associations and Supreme Court Bar Association and also to all other Bars of 

the country.  

The seven-member committee comprised 

1. Mr. S. Prabakaran, Senior Advocate, Vice-Chairman, Bar Council of India; 

2. Mr. Debi Prasad Dhal, Senior Advocate, Co-Chairman, Bar Council of India; 

3. Mr. Suresh Chandra Shrimali, Co-Chairman, Bar Council of India; 

4. Mr. Shailendra Dubey, Member, Bar Council of India and Press Council of India; 

5. Mr. Prashant Kumar Singh, Chairman, Co-ordination Committee of State Bar Councils; 

6. Mr. A. Rami Reddy, Executive Vice-Chairman, Bar Council of India Trust; and 

7. Mr. Shreenath Tripathi, Chairman, Legal Aid Committee. 

The committee deliberated on important issues affecting the advocates fraternity threadbare. It is 

stated the Committee has also deliberated upon the need for social security, apart from physical 
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security and protection against illegal arrest and detention and redressal of grievances of Advocates 

and Bar Associations too. It is provided that no police officer shall arrest an advocate or investigate 

a case against an advocate without the specific order of the Chief Judicial Magistrate.  

SCBA Bids Farewell to Supreme Court Justice Ashok Bhushan: 

 

The Supreme Court Bar Association (SCBA), today, organised an event via video conferencing to 

bid farewell to Justice Ashok Bhushan on his lordship’s retirement as the Judge of the Apex Court 

of India. 

The event was organised/ hosted by the office bearers/ executive committee of the SCBA and 

witnessed the presence of Hon’ble the Chief Justice of India Justice N.V. Ramana, other fellow 

Judges of Supreme Court, Attorney General K.K. Venugopal, Solicitor General Tushar Mehta, 

President SCBA Senior Advocate Vikas Singh, Vice-President Senior Advocate Pradeep Rai and 

other members of the Bar and Bench. 

The Chief Justice N.V. Ramana expressed beautifully about the bond he shares with Justice 

Bhushan and further his achievements as the member of Bar and Bench both. Justice Ramana felt 

emotional while bidding farewell to his brother Justice. It was interesting to see how Justice 

Ramana picked on a statement made by Justice Bhushan day before yesterday on his last day at 

bench during a case hearing. 
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Subhendu Adhikari-Tushar Mehta meeting: Trinamool MPs write to PM Modi, demand 

removal of Solicitor General, Mehta says he didn’t meet Bengal BJP leader: 

 

TMC has sharpened and broadened its attacks on the Bharatiya Janata Party. A letter has now been 

sent to Prime Minister Narendra Modi by three TMC MPs – Derek O’Brien, Sukhendu Sekhar 

Roy and Mahua Moitra – demanding that Solicitor General Tushar Mehta be removed from his 

post over his alleged meeting with BJP MLA Subhendu Adhikari, who is an accused in the Saradha 

chit fund and Narada sting cases. 

The letter said that the “Solicitor General of India is the second-highest law officer of the Country 

after the Attorney General of India and advises the Government of India and its various organs in 

crucial legal matters such as Narada and Saradha cases. Such meetings between an accused in 

grave offences, with the Solicitor General who is advising such investigating agencies by whom 

the said accused is being investigated, is in direct conflict of interest with the statutory duties of 

the Solicitor General of India. In order to avoid any doubt in the mind of the public at large, as to 

the integrity and neutrality of the office of the Solicitor General of India, we approach you to 

initiate necessary steps for removal of Tushar Mehta from the post of the Solicitor General of 

India.” 
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Adoptions laws: No stake holder should be given an absolute free hand 

 

The recent order of the Hon’ble Supreme Court of India in the matter of Kripal Amrik Singh & 

Anr. Vs. State of Maharashtra & Ors., wherein by placing reliance upon Anokha (Smt.) vs. State 

of Rajasthan [(2004) 1 SCC 382], it was contended that the adoption under a personal law will not 

be governed by guidelines in Lakshmikant Pandey Vs. Union of India [(1984) 2 SCC 244] and 

wherein the Supreme Court while agreeing to consider this issue directed the custody of the child 

to be given to the prospective adoptive parents as an interim arrangement, has once again opened 

up the debate on the entire gamut and ambit of adoption laws in India. 

The format of the application is prescribed in Section 10 of the Act and the procedure to be 

followed has been defined in Section 11 of the Act. Section 15 allows two or more joint guardians 

of the person or the property of the minor or separate guardians for the property and person of the 

minor or for different properties of the minor. While appointing a guardian, the court is required 

under section 17 to have regard to the welfare, age, sex and religion of the minor and character, 

capacity of the proposed guardian and his nearness to the kin of the minor.  
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Supreme Court issues notice to Telangana govt on petition challenging police’s preventive 

detention of accused released on bail 

 

The Supreme Court on Saturday issued notice to the Telangana government and sought its 

response within a week while hearing a petition which alleged that the police, after the accused 

released on bail, put him under preventive detention by moving the designated authority invoking 

the provisions of Telangana Prevention of Dangerous Activities. 

The three-judge bench comprised of R F Nariman, K.M. Joseph and B.R. Gavai finds it surprising 

that grant of bail to an accused had no practical meaning in Telangana as the state police could 

invoke provisions of the Prevention of Dangerous Activities Act to put a person under preventive 

detention for the same offences for which he had been granted bail by the Court. 

Advocate Gaurav Agrawal, Counsel for the accused, informed the Court that, a stock trader, was 

accused of duping five persons and five FIRs were registered by the Medchal police station under 

the Cyberabad police commissioner. In all five cases, the accused was granted bail, but soon after 

the courts released him on bail, the police put him under preventive detention by invoking the 

provisions of Telangana Prevention of Dangerous Activities, the Counsel added. 

The Counsel further argued that powers under preventive detention law should be sparingly used 

by the authorities only if the danger of the commission of a crime is real and proximate as 

preventive detention is against the constitutional ethos. The Police authority exercised its powers 

under Section 3 of the P D Act to put the accused under detention immediately after he was ordered 

to be released on bail, which violates the right to life and liberty guaranteed under Article 21 of 

the Constitution since the trial court has examined the gravity of the offences and quality of 

evidence before granting bail to him in all five FIRs. 
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Delhi HC backs Uniform Civil Code, urges Centre to take necessary steps 

 

Favouring the introduction of Uniform Civil Code (UCC), the Delhi High Court has said the Indian 

youth need not be forced to struggle with issues arising due to conflicts in various personal laws 

in relation to marriage and divorce. 

The modern Indian society was "gradually becoming homogenous, the traditional barriers of 

religion, community and caste are slowly dissipating" and thus Uniform Civil Code "ought not to 

remain a mere hope", Justice Prathiba M Singh stated in an order dated July 7. 

"The youth of India belonging to various communities, tribes, castes or religions who solemnize 

their marriages ought not to be forced to struggle with issues arising due to conflicts in various 

personal laws, especially in relation to marriage and divorce," the order said. 

Not standing for National Anthem isn't an Offence', rules Jammu and Kashmir High Court 

 

J&K High Court on a writ petition by Dr Tawseef Ahmad Bhat who had challenged an FIR 

registered by Police Station, Bani, against him under Section 3 of Prevention of Insult to National 
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Honor Act has ruled that not standing up while the Indian National Anthem is being sung or 

standing up but not singing it may be disrespect to the National Anthem, but it is not an offence 

under Prevention of Insult to National Honor Act 1971. 

A bench of justice Sanjeev Kumar said that it is only if the conduct of a person amounts to 

preventing the singing of Indian National Anthem or causing disturbance to any assembly engaged 

in such singing, it entails penal consequences in terms of Section 3 of the Act. 

The Court further said that not standing up while the Indian National Anthem is being sung or 

standing up but not singing the National Anthem along with members of the assembly engaged in 

such singing may amount to disrespect to the National Anthem and a failure to adhere to a 

fundamental duties enumerated in Part IV-A of the Constitution of India but is not an offence as 

defined under Section 3 of the Act. 

Supreme Court dismisses PIL seeking directions to Central, state govts to allocate funds for 

judiciary 

 

The Supreme Court today has dismissed a PIL seeking directions to Central & State Govts to 

allocate separate & adequate funds for smooth & impartial functioning of Judicial system while 

stating “We can’t interfere & don’t want to give any such directions to Central Govt.” 

A three-judge bench headed by the Chief Justice N.V. Ramana, and Justices A.S. Bopanna & 

Hrishikesh Roy was hearing the plea filed by Advocate Reepak Kansal which has sought directions 

to the Central and the State Governments to allocate a percentage of the annual budget to the 

judiciary who will spend the amount itself depending upon the priorities for such spending. The 
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plea also sought directions for the constitution of a separate Secretariat with the Supreme Court 

and High Courts to manage the funds allocated to the Judiciary.  

Student credit card: Mamata’s gain or new NPA headache 

 

West Bengal CM Mamata Banerjee’s student credit card scheme is not a grant, but a credit 

guarantee scheme which allows a student to avail of loans from any private of public sector bank 

or even cooperative organizations. That is the broad perspective available so far for the innovative 

scheme that should boost participation in education at the grassroots level in West Bengal. The 

simple interest that will accompany the loan is an added benefit. 

Technically, this is a fulfilment of the Trinamool Congress’ (TMC) promise, made in its election 

manifesto to make the “youth of Bengal self-reliant”, but the larger picture is the involvement of 

the youth in worthwhile activity with monies that will have to be paid back by them. Past state 

largesse, in the form of sizeable grants top puja committees across the state had come in for severe 

criticism, even within the party, and this was seen to be a reasonable alternative, having set the 

upper age limit at 40.  

English Taught in all school’: Lakshadweep administration opposes plea before Kerala HC 

for publishing draft regulations in vernacular language 

The Lakshadweep Administration has filed a counter affidavit before the Kerala High Court in a 

plea primarily seeking that the UT's draft regulations be published in vernacular languages. 

It has also been contended by Standing Counsel S. Manu on behalf of the Administration that 

English is taught in all schools on the islands and such, the petition has no merits either. The main 

contention in the counter affidavit was that judgments in PILs operate as judgments in rem.  
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Additionally, the counter submitted that the contentions of the petitioners that the drafts ought to 

have been published in vernacular is without any merits because there is no such requirement in 

law. As a matter of fact, the petitioners themselves did not point out anything having the force of 

law to support this contention. 

Advocate P Deepak had appeared on behalf of the petitioner in June and added that the regulations 

proposed by the new administration are likely to have far-reaching consequences on the life, 

liberty, and way of living of the residents. The PIL hence urged that these vernacular versions be 

made available through both print and electronic media, accompanied by a concise justification 

and essential elements of the proposed regulations. 

The broader financial implications and the probable impact of such legislation on the environment, 

fundamental rights, lives, and livelihoods of the indigenous population of the Union Territory were 

also sought to be disclosed in such drafts. Several documents were attached with the petition which 

included the public notices of the draft regulations issued since January 2021. According to the 

petitioner, these notices were issued to gather public opinion in the proposed Regulations. 

However, it was alleged that this wasn't sufficient to effectively receive a public opinion for four 

reasons- 

• Not published in the vernacular language 

 

• Lack of pre-legislative consultation 

 

• Insufficient time to respond 

 

• Poor internet connectivity 

 

The petitioner, therefore, urged the court to direct the respondents inter alia to place the vernacular 

versions of draft notifications in the public domain, together with a brief justification of the 

proposed regulations. 
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Delhi High court issues notice to Delhi govt, media channels on protection plea by UP woman 

who converted to Islam  

 

The Delhi High Court has issued notice to the Delhi Government, the Delhi Police, media houses 

including Zee Media, Navbharat Times and the News Broadcasting Standards Authority (NBSA) 

on a fresh petition moved on behalf of a Hindu woman from Uttar Pradesh, who converted to 

Islam. She alleged that owing to her religious conversion, she and her family members are being 

targeted and malicious content about her is being published in the media. 

Justice Rekha Palli however refused to issue notice to the State of UP by reasoning that the Court 

does not have the jurisdiction to do so. 

Here the woman had converted to Islam religion with her own free will and without any threat or 

coercion from anyone in the year 2012 after which a certificate of conversion was issued. Since 

June this year however, she was being harassed on account of such religious conversion. 

The Court in its order denied the request for issuing notice to the State of UP. It expressed 

inclination to hear the Respondent parties before passing any further directions, especially 

regarding the media channels. The Court directed thus: 

"Keeping in view the averments made in the plea and Respondents 4 and 5 being beyond the 

jurisdiction of this court, issue notice to respondents 1 to 3 and 6 to 8. Let counter affidavit be filed 

within 3 weeks, rejoinder be filed within 2 weeks thereafter." The Court directed. 

The Court however went ahead to direct that due protection be given to the woman as long as she 

is residing within the jurisdiction of Police Station Jamia Nagar. It also said that in case she is 

traveling to any area in Delhi, she concerned SHO will coordinate with the SHO of that area. 
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J-K Terror Funding: Court orders framing of charges against four Hizb-ul-Mujahideen 

Terrorists 

 

On Friday, a Delhi Court ordered to frame charges against four alleged Hizb-ul-Mujahideen (HM) 

terrorists observing prima facie material against them for receiving funds from Pakistan to plot 

terrorist activities in Jammu & Kashmir. 

The Court has ordered to frame charges against Mohd. Shafi Shah alias Doctor, Talib Lali, 

Muzzafar Ahmad Dar Mushtaq Ahmad Lone under various charges dealing with criminal 

conspiracy, waging war against the country, & under provisions of UAPA.  

Special Judge Parveen Singh, in his order, observed that the terror outfit had formed a frontal 

organization Jammu Kashmir Affectees Relief Trust (JKART), which purpose was to fund terror 

activities. The trust & mainly to provide funds for the terrorists & their families. 

"HM is a proscribed terrorist organization which has been waging war against Indian State for a 

very long time. Sheltered, armed, trained, & funded in our neighborhood, it has left a long trail of 

blood & deaths in the State of Jammu & Kashmir. Every terrorist organization needs funds to 

continue its activities, to provide salary/ stipend/ incentives to its cadres, for procurement of arms 

& ammunition, & further, for taking care of incarcerated terrorists & the families of the terrorists 

who have been slain by the security forces," the Court said. 
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Karnataka HC to launch an Official Telegram Channel to provide information on Cases 

 

The Karnataka High Court has launched an official Telegram channel to provide real-time case 

information in the form of cause lists, case status, daily notifications, display boards, and other 

state judiciary activities. Chief Justice Abhay Shreeniwas Oka also announced the Karnataka High 

Court Virtual Case Information Service, a Telegram chatbot (HCKChatBot). 

The chatbot would act as a virtual enquiry counter, offering services such as cause lists, case status, 

daily orders, certified copy status, IA status, and scrutiny objections by case number, as well as 

information on current hearing and passed over cases pertaining to the Karnataka High Court.  

Supreme Court says senior public officers should not be called to court unnecessarily 

 

The Supreme Court in a judgment on Friday said that the public officers should not be called to 

court unnecessarily. The dignity and majesty of the Court are not enhanced when an officer is 

called to court, it said. 
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The two-judge bench comprising of Justices Sanjay Kishan Kaul and Hemant Gupta pronounced 

the judgment while hearing an appeal, where the Allahabad High Court had summoned UP’s 

Secretary, Medical Health in the matter pertaining to the transfer of Surgeon from Uttarkashi, 

Uttarakhand to Badaun, Uttar Pradesh. 

The Court elucidated, “Respect to the court has to be commanded and not demanded and the same 

is not enhanced by calling public officers. The presence of public officers comes at the cost of 

other official engagements demanding their attention. Sometimes, the officers even have to travel 

long distances.” 

The bench also noted that the line of separation of powers between judiciary and executive is 

sought to be crossed by summoning the officers and in a way, putting pressure on them to pass an 

order as per the whims and fancies of the court. 

School cannot be permitted to be Shylock': Kerala HC Issues Notice to School on plea against 

denial of access of Online Classes due to Non-Payment of Fee 

The Kerala High Court heard a case on Monday in which a school barred a student from taking 

online classes and levied an expensive late fee, stating that the "School cannot be permitted to be 

a Shylock." 

The matter has been adjourned until next week, according to Justice Anu Sivaraman. Due to non-

payment of a fee, the petitioner's daughter was promoted to Class VI and prevented from taking 

online lessons. Despite the fact that the fee payable on the school's website was nil, he discovered 

that the school had imposed a late fee of 24,600/- after requesting fee data from the accounts 

department. 
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The CBSE School allegedly sent a legal notice to a petitioner demanding ten crores and halted the 

student's online sessions. The petitioner felt compelled to go to court since he had been singled out 

by the school. As a result, he asked CBSE and the State of Kerala to intervene to prevent his 

daughter from being denied access to online classes. 

On behalf of the petitioner, advocate Ranjith B Marar stated that the petition raises significant 

concerns about the interpretation of Articles 21 and 21 A of the Indian Constitution in light of the 

provisions of the Right to Education Act. 

The Single Bench sent an email notification to the respondent school and orally opined on whether 

the petitioner's daughter had been removed from the school's rolls. 

‘Clear Failure of Authorities in Upholding Citizens' Right to Clean Environment": NGT 

Pulls Up Haryana State for Sewage Overflow on National Highway 

 

The National Green Tribunal has rebuked the state of Haryana for failing to take corrective 

measures to limit sewage overflow on National Highway-19, stating that state officials had failed 

to safeguard citizens' right to a clean environment. 

The Tribunal was hearing a matter involving sewage pouring from Seekri village in Haryana's 

Faridabad District on the service road and a portion of the Delhi-Agra Highway. A panel led by 

Chairperson Adarsh Kumar Goel gave the State one final chance to take suitable corrective action 

within three months. "It is seen that the progress in the matter can hardly be held to be satisfactory. 

The overflowing of sewage from the village depicted a clear failure of the authorities in upholding 

the right of the citizens to clean and safe environment." the Tribunal said. 
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In addition, it stated: "No prohibition against award of work to a single tenderer has been brought 

to our notice. There is also no prohibition of the work of such an urgent nature being executed 

departmentally. Further, giving of long timelines, without any firm commitment is also a matter of 

concern and failure of the concerned authorities in the matter. Thus, a case is made out for taking 

coercive measures against the concerned officers for such serious failure and attitude." 

The development came after a status report was presented on behalf of the State Pollution Control 

Board on July 5, 2021, saying that the necessary funds had been sanctioned by the Additional 

Chief Secretary, Development and Panchayat Department, Haryana, and that a Tender had been 

published. It was also revealed that the work is expected to be finished by March 31st of next year. 

The Tribunal stated the following on the status report: "It is difficult to accept that for one and a 

half year even the issue of tender could not be finalised, even though matter is of such great 

urgency. The plea that there was a single tender or no person was available to execute the work 

shows lack of awareness about the concern for environment. There is also no prohibition of the 

work of such an urgent nature being executed departmentally. Further, giving of long timelines, 

without any firm commitment is also a matter of concern and failure of the concerned authorities 

in the matter." It stated. 

The Court also ordered the Additional Chief Secretary, Haryana Development and Panchayat 

Department, to appear in person on the next date, December 7, 2021, with compliance status. 

Gujarat HC to Formally Launch Live Streaming of Court Proceedings; CJI NV Ramana to 

Inaugurate Event on July 17 

 

On July 17, Gujarat High Court will formally begin live streaming of its hearings. The Gujarat HC 

will be the first in the country to live-stream its proceedings. While Chief Justice of India N. V. 
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Ramana will be present as the Chief Guest and will start the live streaming of High Court 

proceedings, Dr. Justice D. Y. Chandrachud, Judge, Supreme Court of India & Chairman, Supreme 

Court of India e-committee, will be present as the Guest of Honour. 

CJI will also release "The High Court of Gujarat (Live Streaming of Court Proceedings) Rules, 

2021". The proceedings of the function will be live-streamed on the official YouTube Channel of 

the High Court of Gujarat at https://www.youtube.com/c/GujaratHighCourtLive at 05.30 PM on 

17th July, 2021. 

It should be remembered that the Gujarat HC began streaming CJ-led benches last year, and this 

has continued for more than eight months, with over 65000 subscribers and 41 million views on 

the official YouTube Channel of the Gujarat High Court. 

Madhya Pradesh Becomes First State to Launch Online Dispute Resolution Platform 

 

 

The Madhya Pradesh State Legal Services Authority [MPSLSA] e-launched an Online Dispute 

Resolution Platform as a pilot project in Gwalior, Jabalpur, and Bhopal on July 10, 2021.The portal 

was inaugurated by Justice Mohammad Rafiq, Chief Justice and Patron-in-Chief of MPSLSA, and 

Justice Prakash Shrivastava, Executive Chairman of MPSLSA, making Madhya Pradesh the first 

state in India to employ an Online Dispute Resolution Platform to settle disputes through 

Mediation. 

MPSLSA has recruited and educated community mediators for the new venture, and has worked 

with SAMA, an Online Dispute Resolution Platform authorised by the Ministry of Law and Justice 

of India, for technical assistance. It sees the programme as a way to improve people's access to 
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justice by removing geographical restrictions. They intend to roll out the project in all of the state's 

districts, beginning with Bhopal, Jabalpur, and Gwalior. 

The platform will deal with domestic violence, neighbourhood problems, property disputes, and 

other family disputes, according to the Standard Operating Protocols. Until an extension of time 

is requested, which may not exceed thirty days, the subject will be decided within seven days of 

allocation. When a police officer receives a complaint, he or she will determine if the matter is 

appropriate for mediation and will refer it after obtaining both parties' consent. The mediators will 

be online mediators who will help to resolve the conflicts. When either a settlement or no 

settlement is achieved, the case will be declared 'closed.' 

Chhattisgarh High Court: Undertrial prisoners facing trial under PCA/PMLA, cases 

investigated by CBI/ED/NIA/ SFIO etc. are not entitled to be released 

The Chhattisgarh High Court's Narendra Kumar Vyas, J. denied bail and dismissed the petition as 

meritless. The following is a relevant suggestion given by the High-Power Committee on May 12, 

2021:  

“Criteria for release of Under trial prisoners: 

 The under-trial prisoners, who are satisfying the following criteria shall be released: 

3. Under Trial prisoners (UTPs)/ Remand Prisoners (with respect to whom, charge sheet is 

yet to be filed), who are in custody for 15 days or more, facing trial in a case which 

prescribes a maximum sentence of 07 years or less; 

4. Under trial prisoners (UTPs), who are senior citizens of 60 or more than 60 years of age 

and are in custody for three months or more, facing trial in a case which prescribes a 

maximum sentence of 10 years or less” 
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“It has further been resolved that following category of UTPs, even if falling in the above criterion 

should not be considered: - 

5. Those under trial prisoners who are facing trial under Prevention of Corruption Act (PC 

Act)/ PMLA; and 

6. Case investigated by CBI/ED/NIA/Special Cell, Crime Branch, SFIO, Terror related 

Cases, Riot cases, cases under Anti-National Activities and Unlawful Activities 

(Prevention) Act etc.” 

The Court stated that it is prima facie shown that the petitioners are habitual offenders who are 

heavily involved in gold and silver smuggling, which is detrimental to the nation's economic 

prosperity. Furthermore, the inquiry is in its early stages and could take some time, and because 

they are wealthy individuals, the prospect of influencing witnesses cannot be ruled out. 

The Court relied on judgment State of Kerala v. Mahesh, Criminal Appeal No. 343 of 2021 

wherein it was held: 

“37. In Suo Motu Writ Petition (Civil) No.1 of 2020 In Re: Contagion of Covid 19 Virus in Prisons, 

this Court expressed concern over the possibility of spread of COVID-19 amongst prisoners 

lodged in overcrowded correctional homes and accordingly issued directions from time to time, 

directing the authorities concerned to inter alia take steps as directed by this Court, to minimize 

the risk of spread of COVID amongst the inmates of correctional homes. This Court also directed 

that a High-Powered Committee be constituted by the States and Union Territories to consider 

release of some prisoners on interim bail or parole during the Pandemic, to prevent overcrowding 

of prisons. 

38. It appears that the High Court has completely mis- appreciated the object, scope and ambit of 

the directions issued by this Court from time to time in In Re: Contagion of Covid 19 Virus In 

Prisons. This Court did not direct release of all under-trial prisoners, irrespective of the severity 

of the offence. By way of example, this Court directed the States/Union Territories to consider 

release of prisoners convicted of minor offences with prescribed punishment of seven years or less. 

The orders of this Court are not to be construed as any direction, or even observation, requiring 

release of under-trial prisoners charged with murder, and that too, even before investigation is 

completed and the chargesheet is filed. The Respondent Accused, it is reiterated, is charged with 
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murder in the presence of an eyewitness, and the impugned order granting bail was filed even 

before the chargesheet was filed. The Chargesheet appears to have been filed on 01.01.2021. 

Moreover, the Respondent Accused had been absconding after the incident.” 

The Court thus held “The possibility of the accused /petitioners absconding or otherwise defeating 

or delaying the course of justice, reasonable apprehension of witnesses being threatened or 

influenced or of evidence being tempered, therefore, the petitioners are not entitled to get benefit 

from order of the Supreme Court and the recommendation of the High-Power Committee.”  

Orissa High Court Directs Governor To handle Plea Seeking Disqualification of many MLAs 

by Nov. eight 

 

The state supreme court on weekday directed the Governor of Odisha to with efficiency lose a plea 

seeking the disqualification of many members of the general assembly (MLAs) of Odisha by Nov 

eight. 

A Bench comprising jurist S Muralidhar and Justice S.K Panigrahi was adjudicating upon a plea 

whereby it had been contended that a post-election petition dated could twenty eight, 2019 filed 

before the Governor seeking the disqualification of the involved MLAs had not however been 

disposed of in accordance with law. 

In the post-election petition filed Article 192 of the Constitution the petitioner had wanted the 

disqualification of the involved persons for being MLAs beneath Article 191(1) (a) of the 

Constitution at the time of their election. 

The Odisha Offices of Profit (Removal of Disqualifications) change Act, 2016 had been enacted 

with retrospective impact from Jan eighteen, 2016. Consequently, the Governor had appointed 

Chairpersons to the thirty District coming up with Committees with Minister of State rank and 
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standing on August nine, 2019. As a result, a recent petition was filed by the petitioner before the 

Governor on Sep twenty seven, 2019 beneath Article 192 of the Constitution seeking the 

disqualification of the appointed members. 

Thereafter, the petitioner had filed a judicial writ petition before the Supreme Court for relief that 

was disposed of by granting the petitioner the freedom to approach the involved supreme court. 

Consequently, this judicial writ petition had been filed. 

GST Applicable solely on Monthly Maintenance quantity prodigious Rs.7500 Collected by 

RWAs: Madras High Court 

 

 

Overturning a 2019 circular issued by the Ministry of Finance, Department of Revenue (Tax Unit), 

the Madras supreme court has command that the products and Services Tax (GST) applies not on 

the total quantity however to monthly maintenance quantity prodigious Rs.7500 only. It noted that 

any interpretation to the contrary would disentitle the Resident Welfare Association (RWA) to 

exemption, contrary to the categorical language employed in the involved entry. 

The petition was filed difficult Associate in Nursing order of the Authority for Advance Ruling 

9AAR) and future circular by the Ministry of Finance, Department of Revenue (Tax Unit0 levying 

tax on the whole lot of the contribution created to Associate in Nursing RWA. The impugned order 

lays down the exemptions from Central (CGST) on specific intra-state services. Entry seventy-

seven of the order grants exemption to contributions created to RWA up to Associate in Nursing 

quantity of Rs.7500/- per month per member for sourcing of products and services from a 3rd 

person for common use. 
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The question before the Court is whether or not wherever the contribution exceeds Rs.7500/-, the 

resident therein RWA would lose the title to exemption altogether, leading to the whole 

contribution to be vulnerable to GST, or the exemption would continue to be accessible upto to 

add of RS.7500/- and solely the distinction are going to be taxed. 

Delhi judicature Dismisses Plea Seeking Reduction in Dose Interval of Covishield Vaccine to 

Eight Weeks 

 

 

The metropolis judicature nowadays unemployed a Public Interest judicial proceeding (PIL) 

seeking reduction of the current 12–16 week interval for administration of second dose of 

Covishield vaccine. The Petitioner, a doctor by profession, had wanted reduction of the aforesaid 

amount to eight weeks, for persons over fifty years ancient and people having comorbidities. 

“Health consultants return here a day. we have a tendency to not issue new pointers each day”, 

jurist DN Patel remarked. 

The Petitioner, Dr. Siddharth First State, pictured by Advocate Kuldeep Jauhari, had relied on the 

vaccinum police work Report dated might twenty-seven, 2021, issued by the general public Health 

Department, England. The report notes on vaccinum effectiveness as follows, 

“Several studies of vaccinum effectiveness are conducted within the kingdom that indicates that 

one dose of either vaccinum is between fifty-five and seventieth effective against the symptomatic 

malady, with higher levels of protection against severe malady together with hospitalization and 

death. further protection is seen once a second dose. there's currently conjointly proof from variety 
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of studies that the vaccines square measure effective at protective against infection and 

transmission”. 

The Bench, conjointly comprising of Justice Jyoti Singh, had questioned the doctor-petitioner and 

noted, “Are you tuned in to any procedure on however will square measure fixed? United Nations 

agency is fixing the doses? we are going to need to alter the procedure it in the least we've the 

facility to try to to therefore,” the Bench discovered. 

It noted that the Petitioner had not been able to satisfy the Court on the prayer wanted and therefore, 

expressed inclination to dismiss the matter with value. “Let alone supply of a notice; we have a 

tendency to square measure inclined to dismiss the petitions with prices,” the Bench discovered. 

‘There is also Illegitimate folks however No Illegitimate Children’: Karnataka HC Strikes 

down condition denying compassionate appointment to youngsters in second wedding. 

 

The province supreme court has put aside a circular issued by the province Power Transmission 

Corporation Ltd by that it denied appointment on compassionate grounds to the second woman 

and her youngsters of a deceased worker because the wedding has taken place throughout the 

subsistence of the primary wedding. 

A division bench of Justice B V Nagarathna and Justice Hanchate Sanjeev kumar aforementioned 

“We put aside the orders of the learned Single choose within the legal document Petition moreover 

because the Review Petition. We tend to quash the communication dated eleven.03.2015 self-

addressed to the fourth respondent by the third respondent 9Annexure-B). We tend to conjointly 

quash the Circular dated twenty three.09.2011 to the extent in clause(2)”. 
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The Court allowed the attractiveness filed by K. Santhosha and directed the authorities to think 

about his application seeking appointment on compassionate grounds in accordance with law. The 

aforementioned thought shall be created among an amount of 2 months from the date of receipt of 

certified copy of this judgement, because the worker died on ten.06.2014, that was seven years 

ago”. 

Plea in old Delhi High Court seeks directions to formulate policy for defense of youngsters 

from Online recreation Addiction, restrictive Body to observe recreation Content 

 

 

The petition has been emotional within the Old Delhi supreme court seeking directions on the 

centre to formulate a policy for defense of youngsters from on-line recreation addition additionally 

as constitution of a restrictive body to observe recreation content, together with each on-line and 

offline recreation. 

The plea emotional by nongovernmental organization Distress Management Collective through 

Advocates Robin Raju and Deepa Joseph makes Union of Asian nation through Ministry of girl 

and kid Development and Ministry of Law and Justice as Respondents. 

According to the petitioner nongovernmental organization, it's been expressed that the petition was 

filed when it had received complaints from oldsters involved regarding their kids obtaining 

enthusiastic about on-line games and we’re so showing psychological issues as a result therefrom. 
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The Supreme Court issued contempt notice to Suraz India Trust Chairman Rajiv Daiya for 

scandalizing the Court. 

“It is clearly an endeavour to browbeat the Court and this Court will not countenance the same”- 

the bench of Justices Sanjay Kishan Kaul and Hemant Gupta said. 

On May 1, 2017, the Supreme Court's three-Judge bench headed by the then Chief Justice of India, 

J.S.Khehar, had imposed exemplary cost of Rs.25 lakh on the NGO, Suraz India Trust, for filing 

frivolous petitions, and wasting judicial time, and restrained the trust and its chairman, Rajiv 

Daiya, from filing any case, including PIL, in any court. 

In February 2021, the court issued bailable warrants against Daiya for not depositing the cost of 

Rs. 25 lakh imposed on the NGO for filing 64 PILs before various High Courts and the Supreme 

Court without any success, and 'repeatedly misusing' the jurisdiction. Later in May 2021, the court 

issued notice of contempt to Rajiv Daiya strongly deprecating his conduct and noting the non-

compliance of an Order which directed him to submit Rs. 25 lakhs costs over allegations levelled 

against Judges. 

"On perusal of the record, we find that while the issue is simply of recovery of costs from the 

Trust/ Mr. Daiya in terms of judgment of this Court, all kinds of pleadings are being made, letter 

2 written only to scandalize the Court and prevent the Court from taking action to ensure recovery 

of costs. Let contempt notice issue to Mr. Rajiv Daiya as to why he should not be proceeded against 

and sentenced for his endeavour to scandalize the Court, returnable on 04.08.2021.", the bench 

ordered. 

Saurav ganguly moves Bombay High court to enforce Arbitral award against percept  

President of the Board of Control for Cricket in India (BCCI) and former Indian cricket team 

captain, Sourav Ganguly, has approached the Bombay High Court seeking over Rs. 36 Crores 

payable to him pursuant to a 2018-19 Arbitral award against Percept Talent Management and 

Percept D Mark (India) Limited. 

Ganguly has alleged that Directors of Percept have systematically "siphoned" funds from the 

company to other companies in which they are Directors to avoid payment to creditors. It is, 

therefore, necessary and in the interest of justice that the "Corporate Veil" is lifted off the debtors. 
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As per an agreement called "Player Representation Agreement" signed between the two in October 

2003, with a term of 5 years, Percept Talent Management was to act as Ganguly's sole and 

exclusive manager and agent in respect of certain defined and commercial rights.  However, 

differences between the parties led to Percept terminating the agreement by a notice to him in 

November 2007, following which Ganguly invoked the Arbitration clause. 

A single bench of Justice AK Menon heard Ganguly's interim application seeking disclosure of 

the respondents' assets, bank statements and income tax returns under Order XXI, Rule 41 of the 

Civil Procedure Code, pending the final disposal of the Execution Application. He has also sought 

directions injuncting the respondents from alienating any of their assets. 

According to Ganguly, over Rs. 36 crores is payable to him despite approximately Rs. 2 crores 

already paid. The petition states that the Calcutta High Court dismissed the respondents' 

application filed under section 36(2) of the Act for an unconditional stay of implementation, 

execution, and operation of the award on April 7, 2021. 

Mere Erroneous exercise of judicial power sans extraneous consideration not criminal 

misconduct: Kerala HC grants relief to ex-asst. Tax commissioner 

The Kerala High Court on Monday held that a quasi-judicial order passed by a public servant or a 

statutory authority which was incorrect or not in favour of the government cannot be sufficient 

reason to initiate a corruption case or criminal proceedings against them. Justice R Narayana 

Pisharadi ruled so while quashing the corruption proceedings initiated against a former Assistant 

Commissioner of Sales Tax on the ground that his orders directing refund to a company as excess 

tax paid by it caused a loss to the government. 

The Court observed in the matter that an erroneous exercise of judicial power, without anything 

more, would not amount to criminal misconduct. It observed, "What matters is not the end result 

of the adjudication. What is of relevance, in attributing criminal misconduct on the part of a public 

servant who has acted as a quasi-judicial authority, is whether he had been swayed by extraneous 

considerations while conducting the process. The sanctity of decision-making process should not 

be confused with the ultimate conclusion reached by the authority." 

It added, "If the statutory authorities who exercise quasi-judicial powers feel that they cannot 

honestly and fearlessly deal with matters that come before them, then it would not be conducive 
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to the rule of law. They must be free to express their mind in the matter of appreciation of the 

evidence before them. Unless there are clear allegations of misconduct or extraneous influences or 

gratification of any kind, criminal proceedings cannot be initiated merely on the basis that a wrong 

order has been passed by the public servant or merely on the ground that the order is incorrect." 

The primary question for consideration before the Court was therefore, whether an Assistant 

Commissioner of the Sales Tax Department, who passes an order of assessment of tax under the 

Kerala Value Added Tax Act is entitled to get the protection envisaged under the Judges 

(Protection) Act.  

The Single Bench concluded that the assessing authority under the KVAT Act in assessing the tax 

due from a dealer has to act judicially. His decision does not depend upon his subjective 

satisfaction. 

On the aforementioned grounds, it was established that the petitioner is entitled to get the 

protection under Section 3(1) of the Judges (Protection) Act, and that the prosecution against him 

based on the assessment orders passed by him, is theretofore not maintainable. 

The Court additionally observed that " if a public servant, acting as a quasi-judicial authority under 

a statute passes an order and if such order is in favour of a person other than the Government, any 

pecuniary advantage obtained by such person by virtue of such order, cannot be the basis for 

prosecution of the public servant under the PC Act, unless there is an allegation that he was 

actuated by extraneous considerations or oblique motives in passing the order." 
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LEGAL ARTICLES 

 

VICTIMOLOGY - MEANING, NATURE AND SCOPE IN THE INDIAN CRIMINAL 

JUSTICE SYSTEM 

 

By Jahnavi Sharma 

 

 

 

 

 

INTRODUCTION 

 

The criminal justice system in India has attracted wide attention and has received due 

consideration, debate and modifications by the legislature and the judiciary. All the three pillars of 

the government have worked in tandem to address the issues materialising from the area. There 

are various spheres and sides of the commission of a crime or offence, and the Indian criminal 

justice system has, in a very detailed manner outlined the occurrence and prescribed punishment 

for the same.  

Indian courts also have been continuously evolving this law through precedents and landmark 

cases. One topic which has wide room for development is that of victimology. It widely 
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misinterpreted by the common people and even though it is a vital aspect to be studied tediously 

in discerning the nature and gravity of the crime, as well as understanding the psychology of the 

victim and the offender alike to better appreciate the reasons and predictable behaviors causing 

such offences, it is usually brushed off and in turn harms the victim more than it helps. The law 

defines the measures that are to be taken by the offender and the State in providing compensation 

to the victim, but in contrast, there is little to no effort shown to protect the dignity of the victim 

after the crime or during the trial of the offender, especially in the matters of sexual offences. The 

victim is shamed and blamed mercilessly and there is no stronghold to protect the victims from 

such unnecessary and usually baseless blames. This not only amplifies the mental state of the 

victim, it also somewhere contributes to mitigating the offense of the accused, as the attention is 

shifted to the victim and how he/she could have employed more vigilance so such a crime could 

never take place.  

 

There are many interesting and important aspects of victimology that I shall be discussing in this 

article, including how the victim can be ‘blamed’ for the crime, how the trial or the sentence of the 

accused is affected, and how the psychology of the two people - offender and victim, can play a 

very crucial role in determining the cause and verdict of the offense. We shall also study all the 

provisions available to the victim in the Indian criminal law framework that can be resorted to by 

the victim for obtaining compensation and what steps can be taken by the state to adequately 

compensate for the crime and bring both the victim and the accused to justice.  

 

DIFFERENT DEFINITIONS - VICTIMOLOGY 

 

Victimology can be defined as the ‘study of the ways in which the behavior of crime victims may 

have led to or contributed to their victimization’ according to the Merriam Webster dictionary1. It 

encompasses the area of the victim’s relations with the offender and how it might have perpetrated 

the crime against the victim and might have led to victimization of the victim. It is not a recent 

term, it has been, in fact, used since the late 1940s to depict the study of victims, as opposed to 

criminology, which studies the behavior of the criminals. To a large extent, both the disciplines 

 
1 “victimology,” Merriam-Webster.com Dictionary, https://www.merriam-

webster.com/dictionary/victimology 

http://merriam-webster.com/
http://merriam-webster.com/
https://www.merriam-webster.com/dictionary/victimology
https://www.merriam-webster.com/dictionary/victimology
https://www.merriam-webster.com/dictionary/victimology
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have the same objective and subject matter and overlap in many areas. Victimology can be 

considered another sub-area of criminology itself.  

 

Victimology is concerned with the dorset relation to victimization and how the victim came to be 

aggrieved in the first place. In this study, the law, the public, the parties to the trial, the media and 

other elements in the society contribute to the victim’s state and its improvement and 

compensation. It comprises the causes and effects of a certain act by either the victim or the 

offender at the different stages of crime, with which many other terms are also associated, and will 

be discussed at length ahead, as well as the underlying reasons for the likelihood of a group of 

people with common characteristics such a young or old age, women, etc, and more likely to be 

made a victim of a crime.  

 

HANS VON HENTIG 

 

Hans was a German criminologist who has contributed through his arguments to victimology by 

demarcating a certain number of categories which described the factors or the features of the 

victim's behavior or personality. He devised specifically 13 categories depending on the 

‘propensity’ or ‘risk’ of victimisation, as to how likely a person from one of the 13 categories 

would be to become a victim to a crime.  

The various categories that he laid down were young, females, old, immigrants, depressed, 

mentally challenged, acquisitive, dull normal, minorities, wanton, lonesome and heartbroken, 

tormentor (those who vilify their situation by provoking an action against them by the offender as 

a result of their behavior) and blocked, exempted and fighting.  

These categories consisted of those deranged people who were easy targets for potential offenders 

to victimize them and given the characteristics and social state of the victims, the victims could 

perpetuate the said crime after its commission. For example, the minorities in India have been 

targeted on various occasions which have evolved into communal riots or hate crimes. Women 

and children, on the other hand, are easy targets for sexual offences, and old people are also 

potential victims when it comes to robberies or murders. Such people would come under the 

‘vulnerable’ section of the society who can come off as easy to take advantage of.  
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BENJAMIN MENDELSOHN 

 

He was an attorney who has been referred to as the ‘father of victimology’ ever since his coining 

of the term. His argument was based on the survey of both the parties to a trial, that is the victim 

and offender both, from which he concluded that there existed a relation between both which 

contributed to the offense in some manner and hence, as crucial for the study of victimology. He 

proposed 6 categories which were based on the victim’s ‘culpability’ that is, to what extent has the 

victim contributed to the occurrence of the crime which are given below: 

 

1. Completely innocent: Victims who bear no relation or cognizance of the crime, which is 

attributed to their nature and behavior, and are reasonably oblivious to the circumstances.  

2. Minor guilt: Where the victim has a slight relation with the crime due to negligence or 

ignorance, unintentionally might place themselves in harm’s way. 

3. Victim equal to the offender: Where the blame of the crime rests both upon the offender 

and the victim equally.  

4. Victim more guilty: Provocation counts as a characteristic in this category as the 

presumption is that if the victim hadn’t provoked the offender, then the crime wouldn’t 

have occurred. 

5. Victim most guilty: a victim who is victimized as a consequence of the crime. 

6. Stimulating victim: where the events are such that the victim has caused the crime to 

occur. 

 

STEPHEN SCHAFER 

 

Stephen Schafer, a yet another victimologist gave another typology with 7 categories which 

explained the ‘functional responsibility’ of the victims which determined the extent to which the 

victim held responsibility for a crime. The demarcation is as follows: 

 

1. Socially weak victims - no responsibility  

2. Biologically weak victims - no responsibility 

3. Provocative victims - shared responsibility 
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4. Political victims - no responsibility  

5. Unrelated victims - no responsibility  

6. Precipitative victims - some extent of responsibility 

7. Self-victimizing - full responsibility  

 

The ‘functional responsibility’ is explained in terms of the reasonable behaviour that a person can 

be expected to exhibit, which is that one shouldn’t incite another person to commit a crime or 

instigate any person to take a step or measure to cause any harm or damage to the victim. Such 

behaviour was expected by the people in the arguments of Schafer along with taking steps to 

prevent such an event from occurring either with themselves or with anyone else. Hence, the 

typology, further affirming the demarcations put forth by Mendelsohn and Hentig, labelled victims 

by their levels of responsibility.  

 

MARVIN WOLFGANG 

 

On the basis of police records of the state of Philadelphia, Wolfgang became the first to propound 

an empirical basis of evidence of victim precipitation, where he used above 580 cases to determine 

that the victim precipitated the crime and put her/himself in risk’s way, by the way of either poor 

judgement or having a vulnerable lifestyle, etc. In this case, the example of homicide was 

considered where it was observed that before the offender did commit an offense, the victim, out 

of either fear, uncertainty or self-defense, would pull out a weapon, or hit the offender first, or 

even initiate physical violence. In addition, while studying the various factors that facilitated 

victim precipitation, he found out that a very common occurrence was that the victim and offender 

knew each other in the majority of the cases, the victim had good chance of being an offender in 

the past, and that these cases described the tussle as being minor accelerating to murder. Such 

commonalities could be found in many cases of homicide which exhibited a pattern of 

incrimination and victimization with certain instances where the victim precipitated the situation 

to end up being harmed in one way or another.  

 

Marvin developed another term, called ‘ subintentional homicide’ which described homicides as 

being partly a fault of the victim as well as they put themselves in a precarious situation where 
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even though the victims hadn’t indulged in acts of precipitation, their lifestyle or social state 

jeopardized their safety which led to the the commission by the offender. Leading an isolated and 

deranged life, intoxicating habits such as drugs, etc or not being in a good mental state can be 

considered as factors pertaining to such incidents.  

 

MENACHEM AMIR 

 

Amir took on the more heinous crime of rape which, in the Indian context, has manifold aspects 

ranging from victim-shaming by the society to ultimately inculpating the victim for inciting or 

inviting the offender to take advantage. Sexual offences such as rape have a wide scope for the 

study of victimology as the extent to which the victim has been responsible or has precipitated the 

odds of harm being inflicted on them as decide accordingly the guilt and blame for the whole 

incident. Being a disciple of Wolfgang, he also perused rape records and cases in Philadelphia and 

also arrived at the similar conclusion of victim precipitation. 1/5th cases exhibited the factors 

pertainant to victim precipitation, wherefore the offender misread the victim’s intentions, while 

the victim’s character gave leeway to the offender.  

 

Amir argued that the factors that victims of rape are usually shamed for, are the very signs that the 

rapist looked out for. For example, if a woman before the crime was found to be consuming 

intoxicating drinks and had no companion, it became easier for the perpetrator to attack and gain 

power over the victim. Another factor was the victim’s behavior which seemed to be deviant from 

the normally accepted behavior which women are supposed to display in a social setting. In 

addition, if the victim had an active sexual history, the perpetrator would have seen her as not 

minding another sexual encounter. For these very reasons, the study conducted by Amir was 

widely criticised as it provided evidence which blamed women for having a lifestyle which wasn’t 

considered by the offender to be an acceptable way of living and that if women wanted be safe 

they would require conforming to societal standards and expectations continuously without fail, 

which proved to be a very gender biased approach to the study of victims and that victims could 

not be blamed for the way they dressed or behaved in a certain situation and hence, cannot, be held 

responsible for their own harm.  
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There are a few terms which have been used to describe the theories propounded by the above-

mentioned victimologists and have been discussed briefly below with examples. These can be seen 

as factors or characteristics of victimology itself, that describe the behavior of or the reaction of 

the victim to a particular situation and how it is possible for a slight contention between the parties 

may lead to a more serious and graver offense.  

 

• VICTIM PRECIPITATION 

Victim precipitation is one aspect that has been discussed above, stressed upon by Hentig and 

Mendelsohn, that proposes that the crime has a degree of the victim’s responsibility as well, 

suggesting if the victim hadn’t taken certain measures to facilitate the crime inadvertently then the 

chance of getting harm would be reduced along with the responsibility of the victims themselves. 

This theory states that the victim, for example, will be considered as being a contributor to his own 

harm if he is the one that started a tussle between him and the ultimate offender. Even if the 

offender didn’t start the fight, he/she did end up murdering or seriously injuring the victim in some 

way or the other.  

• VICTIM FACILITATION 

This theory is more welcomed than the above mentioned, as it only keeps in view the relation 

subsisting between the accused and the victim and does not place the blame fully on the victim for 

the mishap. Such an interaction with the victim could have resulted in the crime being committed 

rather than the victim’s behaviour or actions. While the theory of victim precipitation focuses on 

how vulnerable the victim made him/herself, the theory of facilitation focuses on the extent to 

which the interaction among the parties has made way for the vulnerability to criminal conduct, 

based largely on the ‘theory of symbolic interaction’. These theories help in studying further the 

idea of the crime that stems from such a relation between the parties as contrasted with the 

precipitation theory.  

• VICTIM PROVOCATION 

This theory of victimology determines the course of events that the victim set in motion instead of 

the accused. Victims who instigated the accused have a higher degree of responsibility and in most 

cases full responsibility of the crime. Provocation, by definition, suggests that the offender maybe 

had no initial intention to actually harm the victim but upon enticement of the former, the offender 

was compelled to act in a harmful way that resulted in the injury. This concept can be seen in the 
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theologies presented by Hentig and Mendelsohn where they have chalked out victims based on the 

responsibility and degree of culpability as opposed to their accused, and in terms of provocation, 

the degree of culpability might be only the victim’s and very less likely to be the accused’s. 

Even though these theories may help understand behavior and interaction of the victims and 

offenders alike, what these suggest largely, is that the victim is to some extent, responsible for the 

harm caused to him/her as a result of the condition they choose to live in and make themselves 

vulnerable. Such theories, especially when applied to sexual offences, blamed the victims quite 

blatantly for their situation, which was condoned largely by the general public as being highly 

unfair and unjust.  

 

INDIAN PROVISIONS IN LAW FOR VICTIMS 

Even though the Indian criminal justice system does not clearly outline a separate provision for 

the victims, it has its foundations in the Criminal Code of Procedure, 1973 and the Indian Penal 

Code, 1860, The Indian Evidence Act, 1872 and other overlapping provisions which have the law 

defining offences separately for a certain field covered by law.  

Along with this, the courts have set precedents to aid the protection of the victims through 

landmark case laws, which has helped redefine victimology in terms of their relations with the 

law, the judiciary and the law-making authorities as they have come a long way in shielding the 

rights of the victims and not furthering the trauma of the victim. Providing compensation to the 

victims or their families or the ones whose living was dependent on the person who has suffered 

harm or has succumbed to his/her injuries, the law has even made provisions for the state to 

compensate the victim, as the majority of the offenders are financially not very well off and cannot 

pay the amount to the victim, and as an addition, the center has given the states the responsibility 

to lay down rules and ordinances as per the requirements and whenever need be.  

 

Section 357A was added to the CrPC in 2009 to provide the added measure of the compensation 

to the victims by the way of the State Legal Services Authorities as the main agency to approach 

in case of demanding compensation. This amendment accounts for all the situations where the 

accused cannot be deemed to pay the full amount. This can happen either during the trial, in case 

of inadequate compensation or when the accused is untraceable and hence no trial can be 
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commenced. The benefit that this amendment provides is that even when the accused is acquitted, 

the victim can claim compensation for the damage or harm caused.  

 

CONCLUSION  

Hence, we can conclude from the above that the Indian legal system has come a long way from 

following the theories formulated abroad and has approached the issue differently. There can be 

no common rule of victimizing a person and determining the degree of responsibility in each and 

every case, as the facts and the relation of the victim with their offender is different and unique for 

each case, and the traumatization of the victim should not be exacerbated by shifting the blame on 

the victim and discerning the level of guilt that the victim could have avoided. The Indian judicial 

system, has through various judgements and cases provided the victims with safeguards from being 

wrongly blamed, and has even evolved in terms of reimbursement for their loss, along with keeping 

a strict check on the implementation of the same across the country.  
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CASE COMMENT ON LAXMI V. UNION OF INDIA AND OTHERS 

ABSTRACT 

 

An acid attack is a type of violent assault in which someone throws acid or another corrosive 

substance against another person's body "with the goal to disfigure, maim, torment, or kill them." 

The perpetrators of these attacks frequently pour corrosive liquids at their victims' faces, scorching 

them and ruining their skin tissue, exposing and sometimes dissolving their bones.Laxmi vs. Union 

of India and Others, is a landmark case, in which Laxmi, an acid attack survivor, filed a PIL that 

resulted in guidelines for the betterment of acid attack survivors. The Supreme Court's decision 

placed restrictions on the sale of acid and compensated the sufferer. Previously, acid attacks were 

included along with other crimes that resulted in "grievous hurt." Following the recommendations 

of the Justice J.S Verma panel following the 2012 gang rape and murder of a physiotherapy 

student, the Criminal Amendment Act of 2013 enacted numerous new principles, including that 

acid violence is now a separate offence punishable by life imprisonment and a fine. Following this 

decision, the Apex Court considered cases such as Parivartan Kendra & Anr vs. U.O.I, Shabana 

Khatun vs. State of West Bengal & Ors, State of Orissa vs. Ajam, Raja vs. State of Haryanaand 

others with a greater intensity of seriousness toward the offence committed against the victims. 

Because of the changes in the laws, the entire scenario of seeing acid attack incidents has changed. 

Keywords: Acid Attack, Public Interest Litigation, Criminal Amendment Act (2013), Guidelines 

in Acid Attack Cases 
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INTRODUCTION 

 

 

India has long been a hotspot for crimes against women. Reporting the largest number of acid 

attack instances, as well as other crimes like as sexual assault, rape, domestic violence, and so on. 

A total of 596 acid attack cases were reported in 2017 and 2018, according to a study by the 

National Crime Records Bureau (NCRB). According to state-wide statistics, Uttar Pradesh, West 

Bengal, and Delhi have the most cases. A victim of an acid attack in Delhi named "Laxmi" took 

the case to the Supreme Court. She had to overcome numerous external and internal obstacles. 

Previously, acid attacks were not reported, but when the Laxmi case was brought to light, a slew 

of other incidents emerged. 

Laxmi, who was only 15 years old at the time of the acid attack, submitted this petition. She was 

born into a middle-class family and supported her parents by working part-time at a bookstore. 

Two acquaintances approached her on the tragic day of April 22, 2005 and threw acid on her. 

When they heard her screams, a crowd gathered, but no one gave assistance. She was subsequently 

transferred to the Ram Manohar Lohiya Hospital, where she received first-aid care. According to 

the medical report, the victim suffered 25 percent acid burns to his face, eyes, chest, and forearm. 

When she recovered consciousness, she told the authorities that Naeem Khan (Guddu) and Rakhi 

were the perpetrators (his sister-in-law). She claimed that a family friend, Naeem Khan, 

approached her and asked for her hand in marriage, which she flatly refused. 

The accused and co-accused were found guilty by a Delhi Sessions Court under Indian Penal Code 

Sections 307 (Attempt to Murder) and 120B (Punishment for Criminal Conspiracy).The 

defendants subsequently appealed to the Delhi High Court, disputing the Sessions Court's ruling. 
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The verdict of the lower court was supported by the High Court. In addition, under Section 

357(1)(b) of the Criminal Procedure Code, the offender was ordered to pay an amount of rupees 3 

lakhs in compensation to the victim. Laxmi filed a Public Interest Litigation (PIL) at the Supreme 

Court in 2013 to call attention to the miseries and sufferings of acid attack victims. The primary 

goal of this PIL was to have an outright prohibition on the sale of acid, as well as tougher rules 

governing acid assaults and a better compensation structure. Also that on an urgent basis, proper 

health care facilities (free health care services) and victim rehabilitation must be given. 

BACKGROUND 

 

 

The Petitioner, Laxmi argued that the crime of throwing acid stemmed from the readily available 

acid bottles and containers on the market, making it simple to perpetrate such a serious crime. The 

cost of purchasing an acid bottle ranges from Rs.30 to Rs.40, and no one questions why such a 

hazardous chemical is being purchased, which has the potential to end a person's life forever. The 

only way to stop this crime from happening is to remove such material from the market, which 

means banning the sale of acid in all of its forms. The state's laws are all intended to keep 

individuals under regulations. The side of law deals with the rules and regulations, the norms, and 

the penalties for wrongdoing against another person. The state should make sure that the laws are 

up to date and that the penalties for each offence are acceptable. It is unfortunate to see that in our 

nation, there are no distinct laws for such crimes. For the victim who suffered mental anguish and 

bodily suffering as a result of the horrific offence, it is tragic to see that there are no separate laws 

for such crimes. It is necessary for the society to make substantial adjustments to the penal code 
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and procedural legislation in order to provide punishments to such accused and justice to acid 

attack survivors, rather than selecting for section 307 of the Indian Penal Code to punish accused 

of his wrongdoing. This is a heinous crime that should be prosecuted under specific laws rather 

than under broad statutes. The petitioner also demanded that victims be treated without charge and 

that survivors of acid attacks be compensated. 

From the Respondent i.e., Union of India’s side, the learned solicitor general stated that the 

criterion regulations will be implemented by the central government. The Poison Act of 1919 will 

address the restrictions for the distribution of acid and its different forms to all states and union 

territories. The regulations will also include different types of acid and their distribution in the 

private and public sectors, as well as the authorization and approval for the acid's distribution on 

the market. It was argued that under the poison act, the penalties for such an offence would be non-

cognizable and non-bailable. 

The Supreme Court acted quickly to restrict acid trafficking by adopting the following 

guidelines: 

Guidelines for the seller and the Buyer: 

1. No acid may be sold to anybody under the age of 18; additionally, the buyer must present a 

photo identification card and state the reason for the purchase. Within three days, the seller must 

submit this information to the nearest police station. 

2. Within fifteen days, the seller must provide a report on the acid stocks to the Sub-divisional 

magistrate. 

3. The Sub-divisional magistrate has the authority to seize unregistered acid stocks and levy a fine 

of up to 50,000 rupees. 

Guidelines for research, academic and other institutional purposes: 

1. The usage, purpose, quantity, and other qualifications must be recorded in a register and 

submitted to the Sub-divisional magistrate. 
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2. For the safe handling of acid, there should be a designated person. 

3. An individual's acid storage will be scrutinised. Every person's entry and exit must be noted. 

Through the Criminal Amendment Act, 2013, the Court inserted the following sections into the 

Indian Penal Code, Criminal Procedure Code, and India Evidence Act, taking into account the 

second pleading. 

➢ Indian Penal Code: 

1. Section 320A and 320B lays down punishment for acid attacks and attempt to acid attack 

respectively. 

2. Section 320A: Imprisonment for 10 years which may extend to life imprisonment and fine. 

3. Section 326B: Imprisonment for five years which may extend to 7 years and shall also be 

liable to pay fine. 

➢ Criminal Procedure Code: 

1. Section 357A under sub-section (1) provides that the State Government in collaboration 

with the Central Government shall prepare compensation scheme for victim or his 

dependants. 

2. In sub-section (2), on recommendation of the Court, the State or District Legal Services 

Authority shall decide the quantum of compensation to be given to the victim under the 

scheme. 

3. Under sub-section (3), if the Court is of the opinion that the compensation given under 

section 357 of CrPC is inadequate or when the offender is acquitted, then the court may 

make recommendations regarding the same. 

4. Sub-section (4), victim or his dependants can move application to the State or District Legal 

Services Authority for awarding compensation, in case of non-identification of the 

offender. 
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5. Under sub-section (5), the State or District Legal Services Authority, on receipt of 

application under sub-section (4), conduct an enquiry within two months from the date of 

application and award appropriate compensation to the victim. 

6. Sub-section (6) the State or District Legal Services Authority can also pass the order of 

free medical aid to the victim on account of the certificate issued by the officer in charge 

of the police station or the concerned magistrate. 

7. Section 357B provides that the compensation payable by the State Government under 

section 357A shall be in addition to the payment of fine to the victim under section 326A 

or section 376D of the IPC. 

➢ Indian Evidence Act: 

1. Under Section 114B, anyone who throws or administers acid to another person is presumed 

to have the same intent and knowledge as someone who would be charged under Section 

326A of the IPC. 

 

The Apex Court adopted the following provisions in relation to the third pleading: 

1. The victim should receive a minimum of 3 lakh rupees in compensation. 

2. Hospitals cannot refuse to treat the victim due to a lack of specialist equipment. 
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3. The state governments and the federal government will work together to bring private hospitals 

into compliance with the matter's requirements. 

4. The victim should receive immediate First Aid care. 

5. No hospital or clinic can refuse to treat the sufferer and will be held accountable under section 

357C of the CrPC if it does. 

6. A hospital where the initial treatment was delivered shall issue a medical certificate to the victim, 

which the victim may utilise for subsequent treatment. 

ANALYSIS 

 

 

The Supreme Court took the case seriously and issued a number of guidelines; nonetheless, the 

current situation indicates that the guidelines have been effectively applied.The Supreme Court's 

decision placed restrictions on the sale of acid and compensated the sufferer. Previously, acid 

attacks were included along with other crimes that resulted in "grievous hurt."Following the 

recommendations of the Justice J.S Verma panel following the 2012 gang rape and murder of a 

physiotherapy student, the criminal amendment act of 2013 enacted numerous new principles, 

including that acid violence is now a separate offence punishable by life imprisonment and a fine. 

There was no ban on the selling of acid on counters before to this Supreme Court decision, and the 

government's compensation was insufficient. For the remainder of her life, an acid assault survivor 

will have constant torment, irreversible injury, and other issues as a result of the attack. Their daily 
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lives become a shambles; survivors are humiliated and scared to leave their homes and perform 

ordinary duties. Even if they want to live a regular life, society may not recognise them as normal 

human beings as a result of their appearance and limitations following an attack. As a result, in 

order to reduce acid attacks on women, the government should be providing remorseful 

punishment to the perpetrators. 

Various orders were issued, leading to the establishment of rules for the betterment of acid attack 

survivors. Meetings were held in the presence of the secretary of the Ministry of Home Affairs, 

Government of India, and the secretary of the Ministry of Health and Family Welfare, Government 

of India, as well as all chief secretaries, to collect data on acid attack cases from all over India and 

file an affidavit in court. After compiling this information, it was discovered that the number of 

acid attacks in Uttar Pradesh, Madhya Pradesh, and Gujarat was high, with Delhi being the only 

Union territory where such horrible crime occurred. As a result, Section 357-A of the Code of 

Criminal Procedure, 1973, was added to provide compensation to victims or their dependents, as 

well as a system to provide funding to all people who have suffered loss or harm because of an 

acid attack and require rehabilitation. The Indian Penal Code, 1860, was also amended, with two 

new sections 326-A and 326-B dealing solely with acid attacks. The Victim Compensation Scheme 

was announced in all Indian states and union territories. Section 357C of the CrPC was added, 

which states that all hospitals, whether private or public, run by the federal, state, or local 

governments, must provide free first aid or medical treatment. The Supreme Court ordered that 

every acid attack victim in all states and union territories receive a minimum compensation of Rs. 

3,00,000/-. The state government banned the sale of acid and branded it a "poison" that would be 

difficult to get. The government, with the support of the legal services authority, launched a victim 

compensation plan so that each acid attack victim may profit from it. No hospital or clinic has the 

authority to refuse treatment to an acid attack victim, and if a complaint is made, the victim has 

the right to pursue legal action. 

It's important to remember that, while this case began as a modest smolder, it didn't take long for 

it to grow into a full-fledged inferno, engulfing the perpetrators. Only a few people can take such 

a move notwithstanding the circumstances in which Laxmi found herself. Laxmi's PIL changed 

the trajectory of acid attacks and their punishment in India, while also providing other victims and 

survivors with an opportunity to share their stories, seek recompense, and seek due justice for what 



54 
 

happened to them. Laxmi is now involved in inspiring nations, men and women alike, with her 

inspiring story and her unbreakable strength and resolve to seek justice over all odds, which 

resulted in the reformation of a law in women's favor. Laxmi's case is a wake-up call that 

demonstrates how small matters can lead to cruel and spiteful acts, as well as the need for tough 

and strict remedies to combat these crimes and their inclinations, as well as the attacks that 

accompany them. 

Laxmi's lawsuit not only offered her a new voice, but it also motivated hundreds of others to take 

a position and express their viewpoints. Her approach to this subject has transformed the way we 

think about victims, since they are no longer victims, but conquerors who, despite their problems 

and hardships, do not hesitate to come forward and share their tales with the world to inspire others 

and raise awareness. 

CONCLUSION 

 

It is claimed that "the greatest beauty in a woman's life is her face," but in this case, it is widely 

considered that "having bravery is the significant beauty that lasts forever. "The landmark case of 

Laxmi vs. Union of India and Ors., in which a PIL was filed before the Supreme Court, changed 

the lives of acid attack survivors who had been suffering from physical and mental misery that had 

a profound impact on their life. This instance debunks the misconception that women are the 

weaker gender, as well as society's long-standing tendency of treating women as commodities. 

Previously, the victim had no recourse due to a lack of provisions on acid attack punishment, and 

was forced to submit his case under section 307 of the IPC (Attempt to commit Murder) in order 

to prosecute the accused with a greater punishment, which could not be done under sections 326A 
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and 326B, where they have lost all hope of getting justice from the court since they were unable 

to prove the injuries that could lead to the victim's death. 

Following this decision, the Apex Court considered cases such as Parivartan Kendra & Anr vs. 

Union of India, Shabana Khatun vs. State of West Bengal & Ors., State of Orissa vs. Ajam, Raja 

vs. State of Haryana and others with a greater intensity of seriousness toward the offence 

committed against the victims. Because of the changes in the laws, the entire scenario of seeing 

acid attack incidents has changed. Laxmi is now a member of "Chaanv," a non-governmental 

organisation that provides jobs to acid assault survivors. In 2014 and 2019, she received the 

“International Women of Courage Award” and the “International Women Empowerment Award,” 

respectively. The struggle story of Laxmi is depicted in the 2019 released film "Chhapaak". 

Despite the Supreme Court's directions, many changes have yet to be implemented at the grassroots 

level. 
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CASE COMMENT ON SHAYARA BANO VS UNION OF INDIA 

AIR 2017 SCC 1388 

Supreme Court of India 

WP(C) 118/2016 

Bench- RohintonNariman, U.U. Lalit, Kurian Joseph, Jagdish Singh Khehar, Abdul Nazeer. 

Shayara Bano. Petitioner; 

 Versus 

Union of India. Respondent. 

FACTS OF THE CASE 

ShayaraBano and Rizwan Ahmed were married for 15 years. In the year 2016, he divorced her 

through instantaneous triple talaq (talaq-e-biddat). So she filed a Writ Petition in the Supreme 

Court asking it to hold talaq-e-biddat, polygamy, nikah-halala, unconstitutional as they violated 

Article 14, 15, 21 and 25 of the Constitution of India.  

On 16th February 2017, the Court asked ShayaraBano, Union of India, Bebaak Collective, 

Bhartiya Muslim MahilaAndolan, and All India Muslim Personal Law Board to give written 

submissions on these issues of talaq-e-biddat, polygamy, and nikah-halala. The Union of India and 

the Women rights organizations supported Bano’s Plea that these practises are unconstitutional in 

nature.  

And All India Muslim Personal Law Board argued that uncodified Muslim personal law is not 

subject to constitutional judicial review and that these are essential practices of the Islamic religion 

and that it was not unconstitutional as they are protected under Article 25 of the Constitution of 

India. 

After accepting the ShayaraBano’s petition, the Apex court formed a five judge constitutional 

bench on 30th March, 2017. On 22nd August, 2017 the five Judge Bench of Supreme Court 

pronounced its decision in the ShyaraBano’s Case, declaring that the practice was unconstitutional 

by a 3:2 majority. RohintonNariman, U. U. Lalit, and Kurian Joseph were in Majority, whereas 

J.S. Khehar and Abdul Nazeer were dissenting. 
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ISSUES OF FACTS 

1. Whether ‘Triple Talaq’ is an essential feature of Islamic belief and practice? 

2. Whether ‘Triple Talaq’ is in accordance with the Part III of the Constitution of India?  

3. Whether the practice of ‘Triple Talaq’ is protected bb the virtue of Article 25 of the        

Constitution of India.? 

RULES OF LAW 

1. The Constitution of India, 1950: Article- 14,15,21,25,51A, 

2. The Muslim Personal Law (Shariat) Application Act, 1937 

3. The Muslim Women (Protection of Rights on Marriage) Bill, 2018 

ARGUMENTS ADVANCED 

The Hon’ble Supreme Court in August’20 command in 3:2 majority that the follow of ‘Triple 

Talaq’ was unconstitutional. the bulk command that this explicit follow isn't a necessary a part of 

the faith and therefore cannot take shelter beneath Article 25 of the Constitution. With this 

judgment the one,400 years previous social evil was placed to associate finish, and thus the ladies 

were free of the whims of the everlasting social structure that were creating their life a living hell. 

ISSUE I: Whether or not ‘Triple Talaq’ is a necessary feature of Muslim belief and practice? 

Talaq-e-biddat is unilateral, instant and irrevokable reasonably divorce which can solely be 

pronounced by the husband upon his married woman and not contrariwise. The Holy Quranis the 

word of God, it doesn’t expressly describe any reasonably divorce. The sacred writing frowns on 

the follow of Talaq however it frowns additional on the irrevokable and capricious sort of divorce 

wherever the husband isn’t duty-bound to relinquish a reason for the divorce and that is 

characterised by the absence of a reconciliation amount for the couple.  

However, a parallel line of reasoning is created to justify the validity of Triple Talaq. The 

respondents have argued that the sacred writing doesn’t mention any style of Talaq and thus if the 

logic behind the petitioner’s argument is to be followed then all styles of divorce can have to be 

compelled to be declared unIslamic which might render the married couples remediless just in case 

of married disputes.The question relating to the importance of the follow of ‘Triple Talaq’ is 
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answered by the actual fact that nearly all of the Muslim majority nations have already prohibited 

the follow and solely the Hanafi college practices a similar in Bharat itself thought of it to be sinful. 

Moreover, reliance has been placed on these cases by Justice Kurian J: ShamimAra [1] ,Masroor 

Ahmed[2], and Jiauddin Khan v. Anwara Begum[3]by Najarul Islam J[4] whereas terminal the follow 

of Triple Talaq to be unIslamic. The take a look at of essentialness clearly describes whether or 

not a follow is associate integral a part of the religion. totally different viewpoints were taken by 

CJI Khehar and Justice Nariman. CJI Khehar relied upon SardarSyednaTaherSaifuddinSaheb 

case[5]quoted that whether or not a follow is important or not should be determined from the read 

of the members of that community, whereas Nariman J., in quoting, Commissioner of Police v. 

AcharyaJagdishwaranandaAvadhuta[6], states that a necessary follow is that the follow is that, on 

that core beliefs of the faith square measure founded; a cornerstone upon that the construction of 

the faith is constructed, while not that the fundamental character of the faith would modification. 

It’s a permanent and essential a part of the faith and can’t be deducted or additional later. Thus, 

it’ll be absurd to say that what’s sinful as per a community is additionally essential in step with 

them.  

ISSUE II: Whether or not ‘Triple Talaq’ is in accordance with the half III of the Constitution of 

India? 

It was noticed that the fundamental right to equality, ensured to each national underneath Article 

fourteen of the Constitution, should be browsed to include equality amongst girls of varied non 

secular denominations. It had been submitted, that gender equality, gender equity, and gender 

justice, were values per se tangled inside the guarantee assured to everybody. The conferral of 

social rank supported paternal values, therefore on place womenfolk at the mercy of men, cannot 

be sustained inside the framework of the elemental rights, provided for underneath half III of the 

Constitution. it had been contended, that besides equality, Articles 14 and 15 require gender 

discrimination. it had been indicated that discrimination on the bottom of sex, was expressly 

prohibited underneath Article fifteen. it had been contended, that the correct of a girl to human 

dignity, social esteem, and self-worth were important sides, of the correct to life underneath Article 

21. It had been submitted, that gender justice was a constitutional goal, contemplated by the 

framers of the Constitution [7]. 
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Touching on Article 51A(e) of the Constitution, it had been known, that one among the declared 

basic duties contained partially IV of the Constitution, was to form positive that girls weren’t 

subjected to derogative practices, that compact their dignity. It had been known that gender 

equality and dignity of girls were non-negotiable. It had been highlighted, that girls accepted half 

the nation’s population, associated difference against girls ought to essentially entail a logical 

thinking of wholesale gender discrimination and therefore the follow is against half III of the 

constitution. 

ISSUE III: Whether or not the apply of ‘Triple Talaq’ is protected pellet the virtue of Article 25 

of the Constitution of India. 

Talaq-e-biddat isn’t protected by the exception arranged down below Article25, that's attributable 

to the rationale that the court discovered that the application of Triple Talaq may be a non-essential 

apply for the faith. It absolutely was additionally given due importance regarding the actual fact 

that whereas it’s practiced by the Hanafi faculty constant is contemplated to be sinful and most of 

the Islamic majority countries have prohibited them. Triple Talaq is against the elemental tenets 

of The Quran and no matter is against the Quranis contrary to Shariat thus, what’s unhealthy in 

theology can’t be smart in law. the bulk bench relied on its earlier call ShamimAra which control 

that this apply of Triple Talaq is against each theology and law and simply because it's followed 

by a large range of people it cannot be valid. Therefore, such apply is said unconstitutional and put 

aside. Article 25 per se has four exceptions particularly public order, health, morality, and 

alternative provisions of the half III of the constitution. within the gift case, there’s a violation of 

Article 14 as they need no say within the declaration of divorce in contrast to in alternative 

religions. 

DECISION OF THE COURT 

On twenty second August, 2017 the Bench of Supreme Court pronounced its call within the Shyara 

Bano’s Case, declaring that the apply was unconstitutional by a 3:2 majority. This call implies that 

the triple talaq is not any longer legal throughout India. Following the judgement, and on its own 

initiative, the govt. introduced a bill criminalizing triple talaq. The Lok Sabha (Lower house of 

India’s bicameral Parliament) passed this bill in December 2017 and in accordance with India’s 

legislative method, it absolutely was before Rajya Sabha (Upper House) wherever the triple talaq 

bill was passed with ninety-nine to eighty-four votes. It's currently contraband for Muslim men to 
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pronounce talaq thrice for dissolution of wedding, because it was finally lapsed the Indian 

Parliament at the tip of Gregorian calendar month. 

CONCLUSION 

In a country wherever the non-public laws aren’t in accordance with the elemental constitutional 

rights, this call may be a landmark step towards the protection of the ladies of the minority faith. 

The bill doesn’t solely create the apply invalid however additionally penalizes the lads WHO 

arrange to abandon their wives through triple talaq. The judgment may be a living example of the 

particular undeniable fact that democratic notions like equality,liberty,etc wouldn’t be bend down 

against any philosophy whether or not or not if it's a faith. 
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PENOLOGY 

Abstract: 

Crime is characterized as an act that the law makes culpable and is regularly called an offense. 

Crime could be a infringement of the law, either divine or human, an exclusion of a obligation 

commanded, or the commission of an illegal act. 

Penology is thar branch of criminal science which studies the punishment in its relation with the 

crime. 

It does not concern itself with the definition of crime, the topic of accountability, or the provision

 of the crime, which are all aspects of criminal law and the penal process. It deals with principles 

and methods of punishment. 

Penologist Dr.P.K. Sen defines it saying – “Penology lay down the fundamental principles that 

should guide the State, or the sovereign authority in framing the schemes of punishments”. 

Whereas, M S Sabnis depicts penology to be a body of systematized information of administration 

of penal measures and penal   Institutions so planned that a minority among individuals who 

violate the conduct and behavior codified as law by a given society at a given time and are kept 

out of circulation for the certain arrange to empower the rest of society which is overwhelmingly 

law-abiding, to constitute its socially valuable action without let or hindrance. 

Characteristic Features of Penology 

1. Penology is a science that deals with the principles and methods of punishments. 

2. Penology is that branch of criminal science which deals with the principles of 

punishments.  

3. It also deals with the methods of punishment.  

4.  the concept of penology, criminals are punished on a rationals basis. 

5. It  reflects the State policies. 

Scope 

The scope of penology is vast and hence it becomes difficult to define the same. Penology is almost 

seen in every aspect and type of punishment for the crimes and offences. To limit the scope we 
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have to study basically all the aspects of penology, where all the things are explained in their wider 

senses. Modern penologists lay greater emphasis on the rationalism of punishment. The penal 

policy should be more reformation oriented rather than coercive penal sanctions. As Lewis Gillin 

(1871-1958) rightly observed: 

The criminal is the product of his biological inheritance conditioned in his development by the 

experiences of life to which he has been exposed from early infancy up to the commission of a 

crime. By studying the offender in every possible way, the modern penology promises to throw 

light on his conditioning and arrive at a diagnosis of the factors entering into each individual case. 

From the standpoint of penology, it attempts to adapt the treatment of each offender in accordance 

with the diagnosis obtained by the scientific study of the criminal.” 

Adopting a similar approach to penology, the Supreme Court in Santa Singh v. State of Punjab [1], 

observed that “penology regards crime and criminal as equally material when the sentence has to 

be awarded. It turns the focus not only on the gravity or nature of the crime but also on the criminal 

and seeks to personalize the punishment so that the reformist component is also many operatives 

as the deterrent element. A proper sentence is an amalgam of many factors such as nature of the 

offence, circumstances, previous record of the offender, his age, education, employment and 

family background, the possibility of social adjustment and reformation, etc.” 

It is is a sub-component of criminology that deals with: 

(1) the philosophy and practice of various societies in their attempts to repress criminal 

activities, 

(2) to satisfy public opinion via an appropriate treatment regime for persons convicted of 

criminal offences. 

• Penology is concerned with the effectiveness of those social processes devised and adopted 

for the prevention of crime, via the repression or inhibition of criminal intent via the fear 

of punishment. 

• Thus, the study of penology deals with the treatment of prisoners and the subsequent 

rehabilitation of convicted criminals. 

https://indiankanoon.org/doc/819576/
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• Penology also encompasses aspects of rehabilitation of offenders in the community as well 

as penitentiary science relating to the secure detention and retraining of offenders 

committed to secure institutions. 

• Penology includes the issues related to prisons and punishment. 

• Modern penology concerns itself mainly with criminal rehabilitation and prison 

management. 

Penology is the study of punishment. Per society, a system of punishment is put in place to account 

for the antisocial actions of individuals. As long as there has been society there have been 

punishments for actions deemed antisocial. However, penology is a more recent phenomenon. 

Regardless of the history of penal systems, modern criminology has addressed punishment in a 

more “civilized” manner. Penology is a subdiscipline of criminology and so is not a concept per 

se but rather a field of study and practice. Overall, it is the study of how to punish people based on 

the relevant social norms of the time and place. 

Penology, also called Penal Science, is the division of criminology concerned with the philosophy 

and practice of social efforts to repress criminal activities. The term comes from the Latin poena, 

meaning 'pain,' or 'suffering', and has stood in the past for the policy of inflicting punishment on 

the offender, although penology also incorporates other policies such as probation, medical 

treatment, and education, aimed at the cure or rehabilitation of the offender. 

The principal aims of penology are: 

• to examine the ethical bases of punishment, and the motives and purposes of society in 

inflicting it;  

• to make a comparative study of penal laws and procedures through history;  

• to evaluate the social consequences of the policies in force at a given time. 

Abstract 

Abstract Punishment was initially viewed as a moral event implying that the condemned person 

was redeemed from status as a delinquent member of society through his or her punishment. This 

redeeming aspect of punishment was superseded by a penal instrumentalism that transformed a 

penal sanction into an indefinite process never reaching its end. Comparisons of prison rates 

between various countries show that they do not directly vary in proportion to external factors such 



64 
 

as crime rates. They also suggest that crime rates may affect prison rates through their affective 

resonance rather than their quantum and that penal policies take a different meaning depending on 

what they are compared to. Stability of imprisonment rates in Canada results from its traditions of 

multiculturalism and minority empowerment and by the Canadian consensus for distancing the 

country from the punitive excess of its American neighbour. Finland’s declining crime rates show 

that countries may change their penal policies by comparing themselves to their neighbours. 

Breaking down a country's isolation may be a condition for changing its penal policies. 

ROLE OF PENOLOGY: - 

It is being practised at every corner of the world but the amount of punishment and its level varies 

from places to places. For example, in Saudi Arab, the punishment assigned for rape is the 

collective killing of culprit at roads by commoners. But in many countries, for example, India has 

a rule of punishing culprit for seven years in the jail. Only the rarest of the rare cases result in 

hanging. The whole function of penology is to discard the idea of potential crimes. 

What is the relationship between criminology and sociology? 

Criminology is a subject that studies about criminal behaviour present in the society in detail. 

Covers all the corners of crime starting from nature, magnitude, causes, consequences, 

management and prevention. 

Whereas Sociology is the science of society. It studies about the development structure and 

functioning of the society. It also studies the social problems its causes and consequences. 

Both sociology and criminology are interrelated in the following ways: - 

• Sociology is the mother of all social sciences. Modern day criminology is a branch of 

sociology. 

• Sociology deals with the society and criminology deals with the crimes and criminal 

behaviours existing in the society. 

• The sub- field of sociology called public sociology, tries to save the society from 

encroachment of market and trade. And criminology tries to save the society in a different 

way i.e., by reducing crime rates. 
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• Sociology and criminology when combined together for academics can become one of the 

best combinations to understand the reality of the present changing society. 

• Both the subjects share a lot of concepts and theories in common.E.g. - social problems, 

Typology of suicide, social learning theory,Social conflict theory. 

• Thus, sociology and criminology are the subject with the same root but different branches. 

Both are though studied separately are very much similar and dependent. 

History of penology- 

This normal historical development of penology was interrupted during the last quarter of the 19th 

century by the widespread acceptance of the theory of crime and its treatment promulgated by 

Cesare Lombroso and his disciples. This, at first known as the Italian, or continental, school of 

criminology, was later named the positive school, so-called because it pursued the positive 

methods of modern science. Its fundamental doctrine was that the criminal was doomed by his 

inherited traits to a criminal career and was therefore a wholly irresponsible actor. Society must, 

of course, protect itself against him, but to punish him as if he were a free moral agent was as 

irrational as it was unethical. 

Although the enthusiasm for the doctrines of the positive school waned and the alleged facts on 

which they were based were largely discredited, it nevertheless left a valuable legacy of influence. 

To it must be given much of the credit for the present active tendency to make the mental study of 

the criminal an essential part of his diagnosis, a fact that has given the psychologist and, 

particularly, the psychiatrist a leading place in the development of modern penological theory. 

From studies such as these, criminologists discovered that there was no single formula that 

accounted for all violators of the penal code, while the policy of the individualization of 

punishment took on the form of individualization of treatment. 

Indeed, the emphasis turned to research—research into the factors, whether individual or social, 

that determine criminal activities and research into the resources of the community for making 

such disposition of the offender as will effectually protect the former without destroying the latter. 

SCOPEOF PENOLOGY- 

The scope of penology is vast and hence it becomes difficult to define the same. Penology is almost 

seen in every aspect and type of punishment for the crimes and offences. To limit the scope, we 
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have to study basically all the aspects of penology, where all the things are explained in their wider 

senses. 

Modern penologists lay greater emphasis on the rationalism of punishment. The penal policy 

should be more reformation oriented rather than coercive penal sanctions. As Lewis Gillin (1871-

1958) rightly observed: 

“The criminal is the product of his biological inheritance conditioned in his development by the 

experiences of life to which he has been exposed from early infancy up to the commission of a 

crime. By studying the offender in every possible way, the modern penology promises to throw 

light on his conditioning and arrive at a diagnosis of the factors entering into each individual case. 

From the standpoint of penology, it attempts to adapt the treatment of each offender in accordance 

with the diagnosis obtained by the scientific study of the criminal.” 

Approach of penology 

Like in criminology, penology may also be approached from various points of views. These may 

be denoted as Administrative Penology, Scientific Penology, Academic Penology, and Analytical 

Penology. 

Administrative Penology 

The administrative personnel employed for custodial functions in prisons ought to be capable 

persons conscientious of their responsibility to the society. They must be well-educated and 

imparted entry-level training before taking the job. Services old psychologists, social workers, and 

media persons should be availed for assisting the prison authorities in carrying out their 

correctional programmers. Prison guards and jail supervisors owe a special duty to keep the 

inmates under control and special vigil on prisoners who have no loyalty to the prison. 

Scientific Penology 

Individualization of prisoners should be the object of privatization and the effectiveness of 

rehabilitative techniques is essentially dependent on relaxing the custodial and disciplinary 

conditions keeping in view the personality needs of each inmate. The services of therapeutic 

specialists may be used for scientific corrective treatment of inmates in prison. The prison 

environment should be corrective rather than punitive. 
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Academic Penology 

Academic penology is basically descriptive in character, and its main purpose is being the 

dissemination of penological knowledge. It limits itself with the theoretical knowledge of 

penology. 

Analytical Penology 

It aims at ascertaining as objectively as possible, the adequacy of existing penal policies and 

methods and suggests measures for improving the system. Thus, it makes a critical analysis of 

penal measures and offers solutions for the efficient administration of penal justice. 

Recent development 

According to the modern view, lawbreakers can be deterred by harsh penalties as a cost of breaking 

the law. It has been generally observed that developing countries like India focus more on penalties 

rather than their effective implementation. The weak implementation of laws and harsh 

punishments lead to a culture of public and private violence, lawlessness and impunity, as can be 

observed in India today. 

The laws relating to social policies such as Article 377 on homosexuality or beef bans and 

prohibition laws, which are gaining popularity all over the country are accompanied by over-strict 

penalties. Even in non-prohibition states like Delhi, the possession of a few cases of beer, or a 

collection of more than nine bottles of single-malt whiskey, could land one to a jail term of three 

years. Added to the list in upholding criminal defamation under section 400/500 IPC. Defamation 

is essentially a civil wrong that was criminalized during the British period when duels aimed at 

defending honour and reputation posed a threat to public order. The need of the hour is that India 

should improve the delivery of speedy justice in civil defamation cases, instead of retaining 

criminal defamation. 
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Gurbaksh Singh Sibbia vs State of Punjab-  

A landmark case regarding the concept of Anticipatory bill in India 

Mr. Gurbaksh Singh Sibbia, the appellant, was the Minister of Irrigation and Power in the 

Government of Punjab under the Congress regime. He and a few others were facing serious 

accusations of corruption and undue use of power. The minister along with the other appellants 

apprehends arrest. 

The provisions of Section 438 of Cr.P.C. should not be suspected as containing something 

sensitive, which needs to be handled with great care and caution. A wise exercise of judicial power 

inevitably takes care of the evil and dangerous consequences which are likely to come out because 

of the use of Section 438. Neither inflexible guidelines can be provided for grant or refusal of 

anticipatory bail, nor should any attempt be made to provide such guidelines in this respect because 

all cases have different facts and circumstances and cannot be adjudicated upon using the same 

guidelines.  

In any event, this is the legislative mandate which the Courts are bound to respect and honour. 

Anticipatory bail is a device to secure the individual’s liberty; it is neither a passport to the 

commission of crimes nor a shield against any and all kinds of accusation, likely or unlikely. 

Bachan Singh v State of Punjab(1980) 

This case summary attempts to analyse the landmark judgement of the Supreme Court in the case 

of Bachan Singh v State of Punjab reported in (1980) regarding the constitutionality of the death 

penalty as a form of punishment, the principle laid down in the case and its relevance in the present 

society. 

The issue of death penalty/ capital punishment is one of the most discussed areas of criminal 

jurisprudence. While the majority of the countries in the world have abolished the death penalty, 

it is still valid in India. The Indian legislature and the judiciary still consider that capital 

punishment is necessary for certain special circumstances. In India, the death sentence can be 

awarded for murder, rape, terrorism, offences under defence legislations and drug offences under 

special circumstances. 

Dhananjoy Chakraborty vs State of WB 
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This Court has observed that shockingly large number of criminals go unpunished thereby 

increasingly, encouraging the criminals and in the ultimate making justice suffer by weakening the 

system's creditability. The imposition of appropriate punishment is the manner in which the Court 

responds to the society's cry for justice against the criminal. Justice demands that Courts should 

impose punishment befitting the crime so that the Courts reflect public abhorrence of the crime. 

The Court must not only keep in view the rights of the criminal but also the rights of the victim of 

the crime and the society at large while considering the imposition of appropriate punishment 

CONCLUSION 

Some penologists have suggested that punitive reaction to crime varies and fluctuates in 

accordance with the phase through which a particular society or nation is passing. For instance, 

during the periods of revolution or war, the use of death sentence, banishment, solitary 

confinement, confiscation of property, etc. as punishment may be extensively used, but the same 

may not be justified In periods of peace and tranquillity. In the Indian context with the incidence 

of terrorist attacks rising unabated, the death penalty for terrorists may be fully justified though it 

has to be used in rarest of rare cases. Similarly, the widespread corruption at all levels, particularly, 

among the high placed bureaucrats, politicians, corporations’, etc. fine to the tune of lakhs of 

rupees accompanied but the confiscation of ill-gotten wealth as a punishment would be more 

appropriate rather than incarceration, and perhaps, ostracization of such culprits would be more 

effective. 

Commenting on the prevailing criminal justice system in the country, the Chief Justice of India, 

Justice P. Sthasivam, while speaking on the occasion of National Legal Services Day (on 6th 

November 2013) observed that “justice is still in a cynical phase for the common man despite 

efforts being made to make it accessible. Endorsing his views, Justice G.S. Singhvi in his address 

to the legal fraternity said that,” it is time to ponder whether in 65 years we have been able to 

achieve the goal to provide justice for people and whether we have created an atmosphere where 

everybody has equality of opportunity and status for people. According to him, “Justice was still 

an illusion for millions of people in the county and it is not accessible to a majority of the 

population.” The plight of the victims of crime needs to be on the priority list of courts and law 

adjudicators. 
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CRIMINOLOGY 

By: Timisha Chauhan 

ABSTRACT 

There are several definitions of criminology, however definitions in the social sciences have only 

relative significance. In the hundreds of years, jurists have been looking for a definition of law, 

and they have learned one truth: no definition ever satisfies everyone. This relativity may be 

defined as being time-related, referring to the time period in which each definition was created. It 

is hardly unexpected, however, that law was described to following codification as a "complex of 

norms of behaviour among individuals, enforced by power. "It is therefore comprehensible that, 

later on, increased freedom in the application of the law, as well as the urge to individualize and 

concretize, led Bronkhorst to abandon all sort of definition when he said in 1954, ‘Law is 

something that happens.' Criminology is the science of crime, and it aims to investigate the 

phenomena of criminality in its entirety. Criminology, as a field of study, is concerned with the 

specific behaviors of individuals that are banned by society. As a result, it is a social research that 

attempts to uncover the reasons of criminality and provide solutions to minimize crime. 

KEYWORDS 

Crime, Criminology, Criminal Justice, Punishment, Human Behavior 
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INTRODUCTION 

The issue of free will versus determinism is the key to resolving any argument about the causes 

and cures of crime… 

James Bidinotto (1989) 

The term criminology first originated in 1890. The term's broad definition is "the scientific study 

of crime as a social phenomenon, of criminals, and of penal institutions." According to Prof. 

Kenny, criminology is a field of criminal science that deals with crime causation, analysis, and 

prevention. Criminology, as a discipline of knowledge, is concerned with those specific human 

behaviours that are banned by society. As a result, it is a socio-legal research that attempts to 

uncover the causes of criminality and proposes solutions to minimize crime. As a result, 

criminology and criminal policy are interconnected and mutually supportive of one another. As a 

result, criminology tries to investigate the phenomena of crime in its entirety. The challenge of 

crime control fundamentally entails the necessity for a study of the forces working behind the 

frequency of crime as well as a number of co-related elements influencing the offender's mentality. 

This finally led to the creation of contemporary criminology during the previous two centuries. 

The goal of studying this field of knowledge is to evaluate many elements of crime and devise 

efficient ways for treating offenders in order to bring about their re-socialization and rehabilitation. 

Thus, criminology as a branch of knowledge has practical usefulness in the sense that it seeks to 

improve the well-being of the community as a whole. The criminological concepts serve as useful 

guidance for the design of punitive policy. Modern therapeutic procedures and reformatory 

measures such as probation, parole, indeterminate sentences, open prisons, and other correctional 

facilities are largely the result of extensive criminological study conducted in the twentieth 

century. These methods have amply proven the futility of incarcerating criminals and inflicting 

brutal penalties. Prof. Gillin correctly observes that it is the criminality within the human being, 

not the humanity within the criminal, that needs to be curtailed through effective criminal justice 

administration. Recently, criminologists and penologists appear to have agreed that the ultimate 

goal of punishment should be the individualization of the offender, with treatment approaches 

serving as a means to that aim. 
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The study of crime and criminality must proceed on a scientific foundation, thoroughly analyzing 

many elements connected with it, and must necessarily offer methods to decrease criminality. It 

should be noted that, as new crimes emerge in the current complexity of life, we appear to be 

growing increasingly concerned about the crime problem. Today, destructive acts such as 

vandalism, highway, train, and bank robberies, looting, bomb blasts, rape, illegitimate terrorist 

activities, white-collar crimes, cybercrime, political criminalization, hijacking, and so on are on 

the rise, posing a positive threat to human life, liberty, and property.As a result, modern 

criminologists appear to be deeply concerned with the problem of crime in order to safeguard 

society from the anti-social actions of criminals. As a result, the two sister branches of criminal 

science, criminology and penology, collaborate to understand the problem of crime in its proper 

context. 

DEFINITION 

The very word "criminology" was not coined until 1879, when it was first used by French 

anthropologist Topinard; the earliest British criminology textbook is just 40 years old. We owe a 

lot to such writers as Beccaria (1738-1794), Lombroso (1835-1909), and Ferri (1856-1928) of the 

Italian School, to all of whose work we would attach the label criminology. 

A simple but adequate definition of criminology ¬– although not without critics – is ‘the scientific 

study of crime.’ It is the notion of criminology being a science that causes difficulty for some 

commentators. Criminology is a social science method to studying crime as an individual and 

social phenomenon. Although modern definitions differ in the precise terms used, there is 

widespread agreement that criminology is the application of the scientific method to the study of 

variation in criminal legislation, the causes of crime, and reactions to crime. The occurrence and 

types of crime, as well as its causes and effects, are all topics of criminological inquiry. They also 

involve societal and political laws, as well as responses to crime. Criminology is an 

interdisciplinary subject in the behavioral sciences that draws heavily on sociological and 

psychological studies, as well as legal texts. 

MEANING OF THE ‘SCHOOL OF CRIMINOLOGY’ 
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According to Edwin Sutherland, a school of criminology is "a system of thinking that comprises 

of an integrated theory of crime causation and policies of control indicated in the theory of 

causation." As a result, a criminology school suggests the following three key points: 

1. Adherents of each school attempt to explain the causation of crime and criminal conduct 

in their own way, based on the theory advanced by the school's exponent. 

2. Each school of criminology has its own set of punishments and preventative measures. 

3. And, at any given moment, each of the schools symbolises the societal attitude of people 

toward crime and criminals. Many ideas have been proposed in an attempt to establish a 

reasonable explanation for crime. Various causes, such as an evil spirit, sin, sickness, 

genetics, economic maladjustment, and so on, have been proposed to explain criminality, 

either alone or in combination. With the advancement of behavioural sciences, a 

monogenetic explanation of human behaviour is no longer viable, and the contemporary 

tendency is to take an eclectic perspective of crime's genesis (the beginning or origin). 

However, some criminologists continue to place a larger focus on physical characteristics 

in order to support the sole use of correctional methods for offender treatment. 

4. TYPES OF SCHOOLS 

1. Pre-Classical School of Criminology 

2. The Classical School 

3. Neo-Classical School 

4. Positivists School/The Italian School 

5. Sociological School of Criminology/The Modern Criminology 
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DIFFERENCE BETWEEN CRIMINOLOGY AND CRIMINAL LAW 

Criminal justice is the application of criminology, which is the study of crimes and its related 

elements. The criminal justice system is not governed by a single authority. It consists of numerous 

multi-dictionary units that function at various levels ranging from the lower elite to the upper elite. 

Criminal law attempts to identify the causes of crime, enforce laws, investigate crimes, punish 

criminals, and offer justice to victims.It also aims to help criminals get back on their feet. He is 

considered an expert in both criminal law and criminology since he researches and observes 

criminal behaviour as well as conducts investigations into crime-related matters. 

Both criminal law and criminology are interconnected. They are both intertwined. For attorneys 

and law enforcement agencies dealing with criminal psychology and other facets of crime, both 

criminal law and criminology are necessary. Criminologists are primarily concerned with the 

pattern, behaviour, and sociological elements of criminal activity. They are more likely to see 

patterns in criminal Behavior. 

Criminal justice is a well-established legal system that investigates crimes, apprehends criminals, 

holds them in custody, and prosecutes those who are found guilty. Because their primary job is to 

discover crimes and arrest persons accused of committing them, criminal law is inextricably tied 

to law enforcement agencies. Criminology, on the other hand, is the study of the causes of crimes, 

their origins, as well as a criminal's psychological inclinations and the impact of crimes on society 

and different dimensions. 
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Criminal law and criminology are experts in their own fields. They've carved out a distinct niche 

for themselves. The judicial and criminal justice systems, the juvenile justice system, law 

enforcement organisations, and correctional institutions such as prisons and rehabilitation centres 

are all linked to criminal law. The primary goal of criminal law is to apprehend offenders and 

deliver justice to those who seek it. It is based on a set of rules. 

Criminology is a separate field that aims to investigate crime and its trends at the grass-roots level. 

It investigates not just criminal tendencies, but also the direct consequences of crimes on society.It 

also seeks to study at the effectiveness of punishment and rehab facilities. 

NATURE AND SCOPE OF CRIMINOLOGY 

The term criminology is used both in a general and specific connotation. In its broadest meaning, 

criminology is the study (not yet a complete science) of all the subjects required for the 

understanding and prevention of crime, as well as the creation of legislation, as well as the 

punishment or treatment of delinquents and criminals. In a broader sense, criminology is simply 

the study of crime, trying to figure out how they get away with it. If the latter narrower definition 

is used, it is necessary to recognise adjacent areas such as penology, which is concerned with the 

treatment of adult offenders, crime detection, the treatment of juvenile delinquents, and crime 

prevention. The treatment of delinquency and crime cannot be detached entirely from its 

explanation, since one of the causes for crime and its persistence into adulthood is the harm caused 

by poor treatment of both juveniles and adults.  To demonstrate that both crime and crime 

treatment are dynamic processes of social connections, with crime evoking punishment and other 

reactions, and these reactions, in turn, influencing reactions of offenders as they are prevented, 

reformed, or inspired to commit more crime. If any science wants to consistently explain any sort 

of phenomenon, the phenomena must be reasonably homogeneous. Because of the vast range of 

forms of conduct that our lawmakers have deemed punishable as crimes, criminology as a 

behavioural science or study faces an almost insurmountable challenge. Does it seem reasonable, 

for example, that we should be able to explain conduct as different as stoplight running, rape of 

women, robbery, large racketeering syndicates, treachery, murder, and certain businessmen's 

white-collar crimes in terms of a single theory? Not all of these offences reflect the same mental 

dispositions, not even a universally antisocial mindset. Not all conflict behaviour, exploitative 

conduct, or completely logical or totally emotional behaviour is the same. In response to this 
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quandary, criminologists have tried a variety of remedies. Valuable research has focused on certain 

types of crime, such as professional thievery, embezzlement, murder, sex crime, and white-collar 

crime. Cressey has gone a step further, believing that by separating different forms of 

embezzlement, he has arrived to sociologically significant subdivisions. Cressery's strategy 

appears to lead to hypotheses about the causes of specific crimes rather than any overarching 

theory of crime.  

Other criminologists, such as E. H. Sutherland, have attempted to identify processes or linkages 

that will explain all crime, despite its wide variation. Thus, there are theories of social disorder and 

differential affiliation, delayed maturity, economic exploitation, anomie or normlessness, 

subgroup influence, and so on. However, it appears that not all crime can be described in terms of 

any one social process or connection. Many criminologists have spent a lot of time and effort trying 

to identify a single theory that explains crime, but they haven't given up on trying to figure out 

why males commit crime. Starting with evidence gained from case studies and a variety of other 

sources, they identify elements identified in offenders' life processes. They can pretty effectively 

determine the interplay of these elements in specific situations. They then identify specific 

variables that frequently reoccur in many situations, such as gang participation, lack of prestige in 

productive organisations, family conflicts, and a sense of failure in competition. The discovery of 

such single recurring elements does not show that they are causes of crime, because the 

significance of any life event may change from one criminal to the next. This is because one 

component or experience is coupled with other accompanying factors in different situations, 

resulting in a whole gestalt and meaning that manifests itself in criminal action. It is, nevertheless, 

highly noteworthy when we observe clusters of variables repeating themselves in a large number 

of cases. The multifactor method appears to address the criminologist's quandary in a significant 

way. In our type of society, a large proportion of children whose fathers have abandoned the home, 

who have lived in city slums, who have felt a sense of failure in competitive relationships, who 

have lost status in constructive groups and joined juvenile gangs, who have come to believe that 

everyone has a racket, and whose early misbehaviour has not been dealt with effectively either in 

the home or by the authorities The identification of recurring occurrences of such combinations of 

events allows us to construct approximations to crime theories. Such particular life experiences 

are frequently demonstrated to be by-products of our society's culture. 
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CASE LAWS 

In Mc Cleskey v. Kemp,1987, An individual condemned to death for murder in Georgia 

demonstrated to the United States Supreme Court that a criminologist's study revealed that the race 

of people in that state influenced whether the defendant was sentenced to life in prison or death. 

According to the study, a black defendant who killed a white victim was four times more likely to 

receive a death sentence than a black defendant who killed a black victim. The defendant argued 

that the research proved that Georgia had violated his rights under the Fourteenth Amendment's 

EQUAL PROTECTION CLAUSE, as well as the Eighth Amendment's prohibition on Cruel and 

Unusual Punishment. 

The High Court disagreed. Although the majority questioned the veracity of the results, it 

concluded that the research did not prove that officials in Georgia acted with discriminatory intent, 

nor did it establish that racial bias influenced the officials' judgments about the death penalty. As 

a result, neither the Fourteenth nor the Eighth Amendments were violated by the death penalty. 

In the case of Soman v. Kerala (2013)the Supreme Court said that a variety of criteria should be 

considered while exercising sentencing discretion, including proportionality, deterrence, and 

rehabilitation. Mitigating and aggravating variables should be considered in the context of 

proportionality analysis. 

In another case of State of Madhya Pradesh vs Bablu Natt(2009) the Supreme Court has cited 

that “the principle governing the imposition of punishment would depend upon the facts and 

circumstances of each case. An offence that has a detrimental effect on society's morale should be 

punished severely.” 

In the case of Alister Anthony Pareira vs State of Maharashtra (2012), The Supreme Court has 

examined the significance of sentencing in criminal cases. According to the court, one of the 

primary goals of criminal law is to impose a punishment that is appropriate, adequate, just, and 

proportionate to the nature and seriousness of the crime and the way in which it is committed. 

There is no one-size-fits-all method for punishing an accused based on evidence of a crime. 

CONCLUSION 
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The objective of studying criminology is to examine the sequence of law making, lawbreaking, 

and response to lawbreaking from the perspective of law's effectiveness as a control mechanism. 

The concern for crime and criminals is the most important component of criminology. It assumes 

a study of criminals based on the premise that no one is born a criminal. Individualization 

(treatment provided to each individual according to his personality) is the technique, whereas 

reformation is the ultimate aim of punishment. Criminology also strives to bring out what 

behaviours are obnoxious and anti-social in order to establish conditions favourable to social unity. 

Its aim is to make society as crime-free as feasible in order to achieve social peace. The goal of 

criminology is to take a case-by-case look at various crimes and offer ways to 'reform' the 

offenders. The ultimate goal of criminal justice has been regarded as the liberalisation of 

punishment in order to provide more possibilities for offenders to be rehabilitated. 
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PUNITIVE APPROACH AND THE CONTEMPORARY ROLE OF PUNISHMENT  

ABSTRACT 

Punitive means punishment. If someone takes steps to punish you, you will probably cry and 

complain that you are in trouble and you would know that you are about to receive punishment. 

Today the emphasis on justice for punishment. Punitive believes that punishment can change 

behavior, and that criminals will accept responsibility for the punishment, and that painful abuse 

will prevent criminal activity.  An easy way to remember the meaning of punishment is to look 

like the word punish - both come from the Latin word punire, "to inflict punishment." Punishment 

does not always refer to punishment in person, as a mother disciplines a child.  

KEY WORDS: punitive, trouble, emphasis, inflict, disciplines. 

INTRODUCTION 

 

Punishment has been a major focus of the justice system in the United States since its inception. 

This study will look at punitive justice by separating us from restorative justice and look at 

examples of each other to include clarity. Most of us have heard of Ted Bundy, one of America's 

most famous assassins. It is estimated that Bundy began his invasion of a country about the year 

1974, carefully pointing out his unexpected victims for his beauty and good looks. Eventually, he 

was linked to 36 murders, though many suspect that he committed several crimes. He was 

sentenced to death and executed in 1989 after completing all his appeals. Bundy's case is an 

example of the delivery of punitive justice 

Punishment justice, also called retaliatory justice, is actually justice intended to punish offenders, 

as we have seen in Ted Bundy. The United States justice system punishes colonial times as well 

as general British law. In those days, justice was urgent but not always equitable. William Penn 

changed that by promoting a fair justice system and recruiting brothels. 
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As time went on, and more and more immigrants entered the United States, the transition to reform 

was adopted by the justice system. Crime in the 1960s and 70s, however, also focused on tackling 

more severe measures as riots, drugs, and gangs sparked public outcry for instant justice. Today, 

there is still a strong focus on punitive justice, although advocates of restorative justice, or justice 

aimed at rehabilitating perpetrators, are making progress in the face of overcrowding in prisons.  

ROLE OF PUNISHMENT: 

 

Punishment. A word associated with criminal justice. It is only because of the word punishment, 

that certain actions are classified as ‘offenses’. Below the line of public history, we have seen that 

without penalties, it would sometimes be impossible to soften paganism, as well as the original 

tendency of society. It was a weapon called the 'punishment', which the rulers used against their 

subjects in order to keep fear in the minds of the people about the power and might of their rulers. 

Punishment was sometimes issued as an insult to another person. However, the most common 

punishment we are all accustomed to is the slightest blame or punishment we receive from our 

parents. If so, what are the implications of punishment for serious offenses? How do they grow? 

What are the pros and cons of various forms of punishment? Do Hindu texts also express any kind 

of punishments mentioned here? With this paper, we will try to answer all such questions and 

understand how different concepts of punishment apply in the present tense. The ideas for 

punishment are as follows: 

1) RETRIBUTIVE THEORY. 

2) DETERRENT THEORY. 

3) PREVENTIVE THEORY. 

4) INCAPACITATION THEORY. 

5) COMPENSATORY THEORY. 

6) REFORMATIVE THEORY. 
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RETRIBUTIVE THEORY 

 

The Theory Retributive of Punishment, or ‘Theory of Vengeance’, as many people in the 

community would see it, is the basic, yet unthinkable view of the punishment of a person who has 

done wrong. It is based on a very small doctrine, namely the doctrine of Lex talionis, which, when 

translated, means 'eye for eye'. Now, from the point of view of serious and serious crimes, such as 

the Delhi criminal case, people can see that it is better to punish such a crime, to ensure that it is 

stopped in public. preventing such crimes in the near future. 

However, we forget to understand sometimes that retaliation will result in a society of ancient 

justice, in which Kings or Judges were considered superior beings and given the nature of God 

Himself (hence the name My Lord) and thus, the very ideas of the representatives as 'workers' are 

being destroyed. Before we move on to a deeper understanding of Theory Retributory, we need to 

understand two very important doctrines.  

Let's take a look at both of them: 

The Doctrine of Human Behavior and the Revenge Doctrine of Correction: 

Social Humanities can be described as 'When a member of the public is made a serious offense, as 

a result, the whole community, as if it were a natural person, assumes the offense of its own, 

defending that person by demanding justice or by the same conduct, the community is said to be 

made human. ' 

Highly explanatory teachings. Simply put, it means that society, whenever serious crime has been 

committed, assumes the status of a natural person and behaves in a united manner in order to 

achieve justice. 

Ex: Nationwide protest of Delhi gang rape case, current Hathras rape case, etc. 

The doctrine of Retribution for Correction is perhaps referred to as- 



82 
 

‘When the public, ready to receive justice, wants the relevant authorities to impose retribution (as 

painful as the first act, or even more) on the victim for creating a ban, it is said to indicate retaliatory 

retaliation.’ The above description, too, describes itself in its own kind. Now that we have 

understood these two doctrines, we have a basic idea of what constitutes truisms or restorative 

justice. Now let's look at the same thing.  

Understanding the Vision of Retribution:- 

‘The concept of restorative justice has been used in a variety of ways, but it is better understood 

as the justice system given in the following three principles: 

1. that those who commit certain acts of wrongdoing, the worst crimes, morally deserving of 

punishment are equally punished; 

2. that it is morally good - good without referring to any other property that may arise - if the 

person who is legally punishing them gives them the appropriate punishment; and 

3. that it is morally wrong to punish innocent people or to punish wrongdoers in an unequal 

way. ' 

The above three principles further clarify the requirements of restorative justice. We can 

understand the justice of retaliation in this way. The place where both the Criminal Law and the 

Code of Conduct meet, is the place where most retaliatory punishment is committed. 

In fact, while humans may be able to divide the punishment into seven different forms, in reality, 

every punishment is, in effect, a return to nature. It is very interesting to see that the damage caused 

under the Torts, or the remedies planned for the violation of nature, is probably paying off, but in 

their hearts, it is revenge for nature. So why not list them as revenge, instead? The answer to the 

question is simple. Retaliatory punishment is revenge in some way (eye to eye). They may not 

always retaliate, but they may retaliate morally. That being said, it means that although the 

punishment is not a literal act by the wrongdoer, it is still a punishment for its seriousness. 

Eg. If a person rapes someone, a tax penalty is probably given as a reimbursement. If we give back 

to someone what they did, that is, sex, then it will be more fun than harassing them. Now that we 

have a brief understanding of how the punishment of retribution works, let us now go on to 

understand how the Restoration Theory is presented in Hindu texts and writings. 
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DETERRENT THEORY:  

In the sense of punitive punishment, the word "DETER" means to avoid committing any 

wrongdoing. The main purpose of this vision is to “prevent” (prevent) criminals from attempting 

any crime or repeating the same crime in the future. Therefore, it states that preventing crime by 

creating fear of punishment is the goal of this theory, making or setting an example for the people 

or the whole community by punishing a criminal. According to this view, if a person commits any 

crime and is punished with severe punishment, it may result in the possibility that the public will 

know or know the severe penalties for certain types of crime and because of this fear in the public 

mind, people may stop committing any crime or wrongdoing. Here I have used the phrase "he can 

stop" instead of "he will stop". That is, there is a possibility of committing a crime or repeating the 

same crime. 

The preventive view of punishment is naturally helpful. For better understanding we can say, 'This 

man is not only punished for committing a heinous act, but also for confirming that this crime may 

not have been committed.' It sounds better in Burnett's voice, J who said to the prisoner: 

"You will not be hanged for stealing a horse, but for the sake of the other horses." 

By making potential criminals see that it does not pay to commit a crime, the idea of prevention 

hopes to control the level of crime in society. 

PREVENTIVE THEORY: 

The antitrust vision seeks to prevent future crimes by crippling criminals. A key element of a 

preventative approach is to convert the criminal, either permanently or temporarily. Under this 

view criminals are sentenced to death or life imprisonment etc. 

Utilitarian such as Bentham, Mill, and Austin of England support the notion of punitive 

punishment for their personalities. The philosophy of prevention theory confirms that prevention 

theory works as an effective barrier and that effective defence theory depends on the factors of 

urgency. The mastermind of this theory held that the purpose of punishment was to prevent crime. 

Crime can be prevented when a criminal and his or her reputation are tested. A check may be 

disabled. Disabilities can be of various kinds. Imprisonment is a limited form of disability, that is 

temporary and if it is an unlimited form of disability, that is permanent. It suggests that arrest is 
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the best way to prevent crime, as it aims to eradicate perpetrators from society, thus preventing 

them from repeating the crime. The death sentence is also based on this view. This view is another 

form of superstition. One is to prevent the community and the other to prevent the offender from 

committing a crime.  

From a comprehensive study, we know that there are three most important forms of protective 

punishment, namely: 

• By acting out of fear of punishment. 

• By permanently disabling a criminal or committing a specific crime. 

• By way of making a change or making them a sensible citizen of society. 

INCAPACITATION THEORY:  

The term “incapacitation” means 'incapacity for punishment, so that future generations will be 

afraid to commit a crime.' Inability to work occurs by removing a person from the community, 

either temporarily, or permanently, or otherwise, which prevents him or her from being physically 

disabled. One of the most common forms of disability is the arrest of offenders, but in the case of 

serious offenses, severe penalties are also imposed. The ultimate goal of disability is to prevent or 

prevent future accidents. 

Description: 

"Inability to work means deprivation of the freedom and liberty of the person which it would 

otherwise have been in society." 

Purpose of Disability Vision: 

One of the main objectives of this vision is to remove people who are dangerous enough from 

society. The danger posed by the offender is mainly the first issue. Therefore, if one country 

handles the same action in the same way, the other country will treat that case differently. In the 

U.S., for example, they use incarceration to cripple criminals at a much higher rate, than in other 

countries. It has been observed that unlike other ideologies of punishment such as prevention, 

rehabilitation and rehabilitation, the doctrine of disability simply reorganizes the distribution of 

offenders in the community so that the crime rate in the community is reduced. The main purpose 
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of the disability vision is to prevent others from committing crimes in the past, so that future 

generations will not be followed. 

Opinion usage: 

The concept of disability is limited to those who have been sentenced to life imprisonment or life 

imprisonment. However, it includes things like surveillance by community departments, such as 

testing and parole. 

Origin: 

The idea of disability came from Britain, in the mid-18th and 19th centuries, when convicted 

criminals were often sent to places like the United States and Australia. Later in the 21st century, 

this viewpoint was changed to a degree, when criminals had to adhere to the standard of care found 

in many modern punishment systems. Thus, the theory often takes the form of incarceration, which 

is considered to be the best form of disability, rather than other forms of disability. 

So, can disability reduce crime? 

According to a study by The University of Chicago, crime rates have been proven to be 20 percent 

preventable. Also, it has been shown that when other ideas are used as Retributory theory, 

Compensatory Theory, etc. Also, it is possible to increase the number of people in prison if other 

ideas are used. If a small number of high-profile offenders commit an unimaginably serious crime, 

identifying prison facilities limited to these offenders should benefit from increased crime control 

without an increase in unjust prison population. This policy will depend on the severity of the 

crime and whether the perpetrator carried it too quickly. 

COMPENSATORY THEORY: 

The main focus of criminal law is to punish the criminal, and/or to seek redress and redress for all 

the resources and interests found in the courts and other public and non-governmental 

organizations. It must be seen that the perpetrators should receive a fair trial for their crimes and 

the abuse inflicted on the victim and his or her family members and property. Victims of crime 

can be compensated for two reasons, namely: 

• The offender who has harmed that person (or group of people), or property must be 

compensated for the losses caused by what caused the victim, and 
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• The State, which has failed to provide security to its citizens, must be compensated for the 

losses incurred. 

Compensation is the real basis for prevention, renewal and the required contribution for restitution. 

REFORMATIVE THEORY:  

The concept of Theory Reformative is hypothesis. According to this assumption, the object of 

instruction must be a deceptive modification, with an individual action plan. It is based on the 

moral law that even if a wrongdoer commits a sin, he does not stop being human. In this way, an 

effort must be made to change him during his imprisonment. For example, he may commit 

immorality under circumstances that will never happen again. Efforts should therefore be made to 

rehabilitate him during the hour of his arrest. The object of order should be to achieve a moral 

difference in the responsible group. He should be told and perform some art or industry at the time 

of his arrest so that he can have another way to start his own life after his imprisonment. 

HISTORY: 

Human growth is always controlled below the level of incomparable power. The function and type 

of key forces have changed over time. From the earliest form of Government to the present, the 

Republics and the various forms of Government, the obligation of the supreme authority has 

changed dramatically. The concept of order has changed significantly as a view of Government 

work in the long run. The concept of disciplinary action depends on the religious foundation and 

order of the Kings. In ancient times, the concept of hoodlums was the basis for retrieval, in which 

the hoodlums were given an unusual form of behavior. Then, with the passing of the years, the 

importance of general freedom increased which paved the way for the reversal of the Retributive 

hypothesis by Reformatory and Rehabilitative hypotheses. Under Reformative and Rehabilitative 

speculation, the suspects are given such structures to be disciplined that will change them and 

prevent them from committing such crimes. 

The idea of punitive punishment in India for the purpose of converting fraudsters rather than 

opposing them is not compelling to avoid the crime scene in India. An important legal concept 

should not be static, but powerful in nature. At that time the law will have the option of being 

successful in all spheres of society as a whole. 
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PURPOSE: 

The reason for this is the reason for the speculation of discipline to make the criminal depressed 

because of his misconduct. Here the motive from the discipline is deeply personalized and revolves 

around the mental circulation of the person in question or his family. The main reason can be done 

on amnesty and testing, which has been accepted as the current process of improving the global 

criminal justice system. As a result, proponents of this theory hold that arrests are not limited to 

separating criminals and killing them in public. There are not many corrective remedial procedures 

aimed at treating those who are guilty according to their psychological symptoms, for example, 

temptation, amnesty, uncertain sentence, persuasion and pardon. Transformation strategies have 

shown that they are important in the event of youth misconduct, especially perpetrators and 

women. Sexual offenses appear to be responding positively to a plan to change discipline. 

Especially now, the idea of conversion is now widely used as a treatment for mentally ill offenders. 

UTILITARIAN THEORY OF PUNISHMENT: 

The utilitarian hypothesis of moral validity tries to challenge those guilty to reduce, or “disrupt,” 

future misconduct. Under the application philosophy, rules should be applied to enhance public 

happiness. Since wrongdoing and discipline are incompatible with happiness, they should be kept 

to a minimum. Utilitarian understands that the innocent community is doing the wrong thing, yet 

it is trying to get as much discipline as needed to prevent future violations. 

The utilitarian hypothesis is "consequentialist" in nature. It recognizes that discipline has benefits 

for both the perpetrators and the society and concludes that all the great effects of punishment must 

go beyond the worst. At the end of the day, discipline should not be limited. One explanation for 

following discipline is the arrival of a prisoner who is already ill. In the event that the death of a 

prisoner is imminent, the public is not served by his continued restrictions as he is not, yet ready 

to do wrong. 

Under the practical application model, laws governing disciplinary action should be aimed at 

directly preventing future crimes. Disappointment works to some degree and normal. The common 

denominator is that discipline should prevent others from committing criminal acts. The discipline 

serves as a metaphor for the rest of the community and advises others that criminal behavior will 

be condemned. Obvious discouragement means that discipline should keep the same person from 
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committing a crime. Explicit protection works in two different ways. Initially, a convicted felon 

may be imprisoned or imprisoned to prevent him from committing certain crimes within the time 

specified. Second, the disability is intended to be unpopular to the extent that it degrades the 

offender to rehabilitate his or her criminal behavior.  

CONCLUSION: 

Therefore, we saw in detail the various Opinions of Punishment. We have understood what the 

guiding principles behind them are, how they differ from each other, and some of the most 

important rules of parallelism. However, we must clearly understand that punishment is something 

that should be done very carefully. As the popular saying goes ‘Let go of guilt, rather than punish 

the innocent’, we need to understand that punishing someone changes their mental, physical and 

social state drastically. It has a profound effect on her and her personality. Therefore, when dealing 

with criminal justice, care must be taken, otherwise the very principles of justice may be tarnished.  
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CASE COMMENT ON “JOSEPH SHINE V. UOI WP(C)” 

NO. 194 OF 2017  

Decided on 27.09.2018 

 

INTRODUCTION: 

Adultery in India was based on the notion of patriarchy and male chauvinism. This offence makes 

a man criminally liable who has sexual relations with a woman, who is the wife of another man. 

And if the husband consents or connives to such an act it will no longer be adultery. There is no 

right to a woman in case her husband commits adultery. In ancient history, adultery was a sinful 

act either done by a married man or woman. Adultery in India does not treat a woman as a culprit 

but as a victim who has been seduced by a man to do such an act. This law is violative of our 

constitutional principles i.e. equality, non-discrimination, right to live with dignity and so on. 

Adultery has been struck down as an offence in as many as 60 countries including South Korea, 

South Africa, Uganda, Japan etc., on being gender discriminative and violating the right to privacy. 

Even Lord Macaulay, the creator of the penal code objected its presence in the penal code as an 

offence rather suggested that it should be better left as a civil wrong. The law evolves with the 

time and many recent judgements have increased the ambit of fundamental rights in conformity 

with changing societal values and increasing individual liberty. This judgement joins them in 

creating history by striking down 158-year-old law which has lost its relevance with changing 

social and moral conditions.  
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FACTS: 

 

A writ petition was filed under Article 32 by Joseph Shine challenging the constitutionality of 

Section 497 of IPC read with Section 198 of Cr. P.C., being violative of Article 14, 15 and 21. 

This was at first a PIL filed against adultery. The petitioner claimed the provision for adultery to 

be arbitrary and discriminatory on the basis of gender. The petitioner claimed that such a law 

demolishes the dignity of a woman. The constitutional bench of 5 judges was set up to hear the 

petition. 

CONTENTIONS: 

PETITIONER: 

• The counsel for the petitioner contended that the provision criminalizes adultery on 

classification based on sex alone which has no rational nexus to object to being 

achieved. The consent of the wife is immaterial. Hence violative of Article 14 of the 

constitution. 

• The petitioner contended that provision is based on the notion that a woman is property 

of the husband. The provision says if the husband gives consent or connive then adultery 

is not committed. 

• The provision for adultery is discriminative on the basis of gender as it provides only 

men with the right to prosecute against adultery which is violative of Article 15. 
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• The petitioner contended that the provision is unconstitutional as it undermines the 

dignity of a woman by not respecting her sexual autonomy and self-determination. It is 

violative of Article 21. 

Section 497 of IPC read with Section 198 of CrPC must be struck down. 

RESPONDENTS: 

• The respondents contended that adultery is an offence which breaks the family 

relations and deterrence should be there to protect the institution of marriage. 

• The respondents claim that adultery affects the spouse, children and society as a 

whole. It is an offence committed by an outsider with full knowledge to destroy the 

sanctity of marriage. 

• The discrimination by the provision is saved by Article 15(3), which provides state 

right to make special laws for women and children. 

They request the court to delete the portion found unconstitutional but retain the provision. 

ARGUMENTS: 

Arguments in favour of Petitioners: 

The arguments in favour of petitioners are as follows: 

1. The historical background, in which Sec 497 was framed, is no longer relevant in 

contemporary society. 

2. Sec 497 IPC and Sec 198 CrPC by its very nature is arbitrary and violates Art 14 of the 

constitution as it deprives women of the right to prosecute an adulterous husband. It offends 

the requirement of equal treatment and discriminates on the basis of marital status. 
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3. Section 497 criminalizes adultery based on a classification made on sex alone, such a 

classification bears no rational nexus with the object sought to be achieved and is hence 

discriminatory. 

4. Under Sec 497, it is only the male- paramour who is punishable for the offence of adultery. 

The woman who is pari delicto with the adulterous male, is not punishable, even as an 

‘abettor”. 

5. The right to privacy under Art 21 would include the right of two adults to enter into a sexual 

relationship outside marriage ( Shafin Jahan v. Ashokan K.M & Ors). 

6. Art 15(3) cannot operate as a cover for exemption from an offence having penal 

consequences as a section which perpetuates oppression of women is unsustainable in law 

and cannot take cover under the guise of protective discrimination. 

7. A legislation which takes away the rights of women to prosecute cannot be termed as 

‘beneficial legislation’ under Art 15(3). Further the consent of the woman is irrelevant to 

the offence. ( Kalyani v. State of Tr. Inspector of Police and Another) 

8. The Court observed that on reading of Sec 497, women are treated as subordinate to men 

in as much as it lays down that when there is connivance or consent of the man, there is no 

offence. It treats her as the property of man and totally subservient to the will of the master. 

9. It would be unrealistic to proceed on the basis that even in a consensual relationship, a 

married women who knowingly and voluntarily enter into a sexual relationship with 

another married man, is a ‘victim’ and the male offender is the ‘seducer’. 

10. Section 497 IPC does not bring within its purview an extra marital relationship with an 

unmarried woman, a widow or a divorced woman. 
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Arguments in favour of Respondents 

The arguments in favor of the respondents are as follows: 

1. The freedom to have a consensual sexual relationship outside marriage by a married 

person, does not warrant protection under Art 21. And moreover, the right to privacy and 

personal liberty is not an absolute one and it is subject to reasonable restrictions when 

legitimate public interest is involved. 

2. Since Sec 497 was a special provision for the benefit of women, it is saved by Art 15(3) 

which is an enabling provision providing for protective discrimination. 

3. An act which outrages the morality of society, and harms its members, ought to be punished 

as a crime. Adultery falls squarely within this definition. 

4. Family is the fundamental unit in society, if the same is disrupted it would impact stability 

and progress. The state therefore has a legitimate public interest in preserving the 

institution of marriage. 

5. Adultery has the effect of not only jeopardizing the marriage between the two consenting 

adults, but also affects the growth and moral fibre of children. Hence the State has a 

legitimate public interest in making it a criminal offence. 

6. Though adultery may be committed in private it is not a victim-less crime. It violates the 

sanctity of marriage, the right of a spouse to marital fidelity of their partner and breaks the 

fundamental unit of the family affecting the growth and well being of the children, the 

family and the society in general. 

7. By deterring individuals from engaging in conduct which is potentially harmful to a marital 

relationship, Sec 497 is protecting the institution of marriage, and promoting social well 

being. 

ISSUES RAISED: 

1. Whether the provision for adultery is arbitrary and discriminatory under Article 14? 

2. Whether the provision for adultery encourages the stereotype of women being the 

property of men and discriminates on gender basis under Article15? 
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3. Whether the dignity of a woman is compromised by denial of her sexual autonomy 

and right to self-determination? 

4. Whether criminalizing adultery is intrusion by law in the private realm of an 

individual? 

PREVIOUS JUDGMENTS: 

• Yusuf Abdul Aziz vs. State of Bombay(1954) SCR 930 

In this case, the constitutionality of Section 497 was challenged on the grounds that it 

violates Article 14 and Article 15, by saying a wife cannot be a culprit even as an abettor. 

The 3-judge bench upheld the validity of the said provision as it is a special provision 

created for women and is saved by Article 15(3). And Article 14 is a general provision and 

has to be read with other Articles and sex is just classification, so by combining both it is 

valid. 

• Sowmithri Vishnu v. Union of India& Anr. (1985) Supp SCC 137 

In this case, a petition was filed under Article 32 challenging the validity of Section 497 

of IPC. The challenge was based on the fact that the said provision does not provide the 

right to a woman to prosecute the woman with whom her husband has committed adultery 

and hence is discriminatory. The 3-judge bench in this case also upheld the validity by 

stating that extending the ambit of offence should be done by the legislature and not by 

courts. The offence of breaking a family is no smaller than breaking a house, so the 

punishment is justified. The court accepted that only men can commit such an offence. 

• V. Revathi vs. Union of India (1988) 2 SCC 72 

In this case, the court upheld the constitutional validity of Section 497 read with Section 

198 by stating that this provision disables both wife and husband from punishing each 

other for adultery hence not discriminatory. It only punishes an outsider who tries to 

destroy the sanctity of marriage. And thus, it is reverse discrimination in ‘favor’ of her 

rather than ‘against’ her. 

• W.Kalyani vs. State through Inspector of Police and another (2012) 1 SC 358 
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The constitutionality of Section 497 did not arise in this case but it says that mere fact 

that appellant is a woman makes her completely immune to the charge of adultery and 

she cannot be proceeded against for that offence. 

RECOMMENDATIONS: 

• In the 42nd Law Commission report, it was recommended to include adulterous 

women liable for prosecution and reduce punishment from 5 years to 2 years. It was 

not given effect. 

• In the 152nd Law Commission report, it was recommended introducing equality 

between sexes in the provision for adultery and reflecting the societal change with 

regards to the status of a woman. But it was not accepted. 

• In 2003, the Malimath Committee on Reforms of Criminal Justice System was formed 

which recommended amending the provision as ‘whosoever has sexual intercourse 

with a spouse of any other is guilty of adultery’. The same is pending for 

consideration. 

COURT OBSERVATIONS: 

Issue 1: 

• The test of manifest arbitrariness should be applied to invalidate the legislation or any 

sub-legislation. Any law found arbitrary will be struck down. 

JUDGEMENTS CITED 

• E.P. Royappa vs. State of Tamil Nadu (1974) 4 SCC 3 

• Shayara Bano v. Union of India (2017) 9 SCC 1 

1. The classification is found to be arbitrary in the sense that it treats only the husband as an 

aggrieved person given the right to prosecute for the offence and no such right is 

provided to the wife. The provision is not based on equality. 

https://indiankanoon.org/doc/1327287/
https://indiankanoon.org/doc/115701246/
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2. The offence is based on the notion of women being a property of husband and adultery is 

considered to be a theft of his property because it says consent or connivance by the 

husband would not make it an offence.  

3. The provision does not treat the wife as an offender and punishes only the third party. 

4. Such classification is arbitrary and discriminatory and has no relevance in present times where 

women have their own identity and stand equal to men in every aspect of life. This provision 

clearly violates Article 14. 

Issue 2: 

1. This provision discriminates between a married man and a married woman to her 

detriment on the ground of sex. 

2. This provision is based on the stereotype that a man has control over his wife’s sexuality 

and she is his property.  It perpetuates the notion that women are passive and incapable of 

exercising their sexual freedom. 

3. Section 497 protects women from being punished as abettors. It is enunciated that this 

provision is beneficial for women, which is saved by Article 15(3). Article 15(3) was 

inserted to protect the women from patriarchy and pull them out of suppression. This 

article was aimed to bring them equal to men. But Section 497 is not protective 

discrimination but grounded in patriarchy and paternalism. 

JUDGMENTS CITED 

• Government of Andhra Pradesh v. P B Vijayakumar (1995) 4 SCC 520 

• Independent Thought vs. Union of India (2017) 10 SCC 800 

Thus, the said provision violates Article 15(1) of the constitution because it is discriminatory on 

the basis of gender and perpetuating the stereotype of controlling a wife’s sexual autonomy. 

https://indiankanoon.org/doc/34768/
https://indiankanoon.org/doc/87705010/
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Issue 3: 

1. The dignity of an individual and sexual privacy is protected by the constitution under 

Article 21. A woman has an equal right to privacy as a man. The autonomy of an 

individual is the ability to make decisions on vital matters of life. 

JUDGMENTS CITED 

• S. Puttaswamy and Anr. vs Union of India and others (2017) 10 SCC 1 

• Common Cause v. Union of India and ors. (2018) 5 SCC 1 

2. The provision allows adultery on the husband’s consent or connivance, which gives a 

man control over her sexual autonomy. This makes her a puppet of the husband and takes 

away all her individuality.  

3. When the penal code was drafted the societal thinking regarding women was backward 

and she was treated as a chattel but after 158 years the status of women is equal to that of 

men. Her dignity is of utmost importance which cannot be undermined by a provision 

which perpetuates such gender stereotypes. 

4. Treating women as victims also demeans her individuality and questions her identity 

without her husband. 

5. The enforcement of forced fidelity by curtailing sexual autonomy is an affront to the 

fundamental right to dignity and equality provided under Article 21. 

Issue 4: 

1. A crime is defined as an offence which affects society as a whole. Adultery, on the other 

hand, is an offence which tantamounts to entering into the private realm. 

2. Adultery may be committed by two consenting adults making it a victimless crime. 

3. This provision aims to protect the sanctity of marriage but we have to admit that because 

of a pre-existing disruption of marital tie adultery is committed. 

https://indiankanoon.org/doc/127517806/
https://indiankanoon.org/doc/184449972/
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4. The other offences related to matrimonial realms such as Section 306, 498-A, 304-B, 494 

or any violation of Protection of women from Domestic Violence Act, 2005 or violation of 

Section 125 CrPC are related to the extinction of the life of a married woman and punishes 

her husband and relatives. 

5. In adultery, a third party is punished for a criminal offence with a maximum 5 years 

imprisonment. This is not required in the opinion of the court.  

6. This provision makes a husband an aggrieved person and a woman a victim. Even if the 

law changes and provides equal rights to women against adultery, it is totally a private 

matter. 

7. Adultery is better left as a ground for divorce and not a crime.  

8. Section 497 of IPC is struck down and adultery can be grounds for any civil wrong 

including dissolution of marriage. 

Case Comment: 

 

The judgment has put forward a good initiative as it struck down Sec 497 IPC and Sec 198(2) of 

CrPC as both the sections are based on discriminative classification against women. The provision 

is being discriminative in two ways, firstly it does not give woman the right to prosecute an 

adulterous husband and secondly it does not punish a woman in adultery not even as an ‘abettor’.  

Moreover, this judgment has also put into practice the idea of transformative justice. However, the 

judgment has lead to some kind of anomaly in the realm of adultery law as it makes the practice 

of adultery non punishable. It is criticized that the judgment takes away remedies available to any 
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spouse when his or her partner indulges in adultery. And the judgment is also silent as to its effect 

on the social institutions like marriage and also with regard to children born out of such relationship 

or involved in any other manner in similar situations. 

CRITICAL ANALYSIS: 

 

Infidelity is more common in larger cities where people are moving towards westernization. This 

decision has been widely criticized on the ground that it paved a way for people to commit adultery 

without any fear. There has been an increase in adultery since its decriminalization. Males have 

claimed that now there is no way to ensure the purity of bloodline. Many claims that 

recommendations from Law Commissions should have been accepted by the parliament in order 

to punish men and women both equally for adultery. The Supreme Court has also been criticized 

that they should have let parliament take decisions on adultery according to the changing social 

environment.  

CONCLUSION: 

This is the 21st century where equality and liberalism have taken over the world. There is a need 

for legislative reforms to eliminate laws that are discriminatory against women. In India, many 

laws have become redundant with the passage of time. Adultery being one of them, it was 

necessary to get rid of it. Adultery not only discriminated between men and women but also 

demeans the dignity of a woman. This was inserted as an offence when society was filled with 
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patriarchy and paternalism. In that society, a stereotype was created that women belong at home 

and they didn’t have equal rights and opportunity as men did. And married women didn’t have an 

individual identity but were treated as the property of their husband which is reflected in the 

provision for adultery. 

But the times have changed; women are no longer behind the shadow of men. Adultery as a 

criminal offence has no significance because it is a private matter in which courts should not 

interfere. There is sexual autonomy to every individual and hindering the same would violate the 

constitutional principles. This judgement decriminalizes the offence of adultery and makes it a 

ground for civil wrongs only. Criminalizing both men and women as suggested by Law 

Commission reports would not have served the purpose as adultery is an act which is an extremely 

private affair related to the matrimonial realm. The Legislature should have taken this step long 

ago but nevertheless our judiciary has been very efficient in filling the gaps and removing 

redundant laws with changing societal notions. 
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CASE COMMENT ON SHAYARA BANO V. UOI WP(C) 118 OF 2016 

 

INTRODUCTION: 

On August 22, 2017 the Indian Supreme Court declared Muslim divorce through triple ta-laq 

unconstitutional. By way of triple talaq (talaq–e–biddat) Muslim men could divorce their wives 

instantly and without state intervention by pronouncing the word “talaq” thrice. The case had been 

brought before the court by the petitioner Shayara Bano and other women who had been divorced 

in this way. Different Muslim women's groups had intervened to support them. On the outcome, 

the court was split three to two.  

The three judges in the majority regarded triple talaq invalid but used different reasoning to arrive 

at their conclusion: Justices Rohington Nariman and U. U. Lalit held that the 1937 Muslim 

Personal Law (Shariat) Application Act, in so far as it refers to triple talaq, violated Article 14 of 

the Indian constitution - the right to equality. Justice Kurian Joseph instead argued that triple talaq 

was not a valid practice in Islam and was therefore illegal. The minority view, held by Chief Justice 

Jagdish Singh Khehar and Justice Abdul Nazeer, was that though triple talaq was undesired, the 

courts could not strike it down, and only the parliament could regulate on the matter.  

The judgement is a landmark case in the Indian women's movement's agitating for more rights 

under religion based personal laws. At the same time, however, the aspect of gender equality 

unfortunately did not play such a strong role in the argumentation as it could have, and the 

judgement does not provide a clear road map for dealing with other discriminatory aspects in the 

personal law system in the future. 
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ABSTRACT: 

 

It is important to note that Triple Talaq does not hold validity in all Muslim school of thoughts but 

only the Hanafi School of Sunni sect, regards it ‘lawful although sinful’. In the case of Sarabai v. 

Rabaibai, 5 years before the Muslim Personal Law (Sharait) Act 1937, the court held that “it is a 

good law but bad ideology”.  

However, the first time a concern regarding this custom was raised by Justice Krishna Iyer in the 

Kerala High Court. Subsequently Justice Baharul Islam in two Gauhati High Court 

Judgement rejected the proposition that even if triple talaq was theoretically sound, it was legally 

valid.  

For the next two decades there were different judgments which came out for and against this 

custom. One of the most significant being Shamin Aru v. State of Uttar Pradesh in 2002 where the 

conditions for a valid talaq were mentioned. Although it did not deal with the triple talaq directly 

it however did spark a discussion of what counts as a valid talaq. This case was future used as a 

binding precedent later on as to why triple talaq is invalid. 

Finally in 2015 a Suo motto writ petition was filed when two supreme court judges realized the 

urgency of it while dealing with Hindu women’s rights to coparcenary property. 

As far as key legislation goes like any other community Muslims also have a personal law. 

Specifically, Section 2 of the Muslim Personal Law (Shariat) Act 1937, which states that 

“provisions of Personal Law, marriage, dissolution of marriage, including talaq” are applicable to 

the adjudication of cases. 

VERDICT OF THE COURT: 
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What is interesting about this case is that the five judges bench gave three different line of opinions. 

Former Chief Justice Jagdish Singh Khehar delivered the minority opinion for himself and Justice 

S. Abdul Nazeer. The majority judges Justice Rohinton Fali Niraman and Justice Uday Lalit 

delivered their view together and Justice K.M. Joseph took an entirely different approach but 

landed with the same decision hence the ratio of 3:2.   

ISSUE: 

1. The validity of triple talaq. 

2. Whether Triple Talaq is an essential religious practice? 

JUDGEMENT: 

The Supreme Court laid down this judgment on August 22, 2017 in 3:2 majority holding the 

practice of Triple Talaaq unconstitutional. The majority judgment was written by Justice Nariman 

for himself and on the behalf of Justice Lalit, while Justice Joseph concurred by the majority 

opinion Chief Justice Kehar for himself and on behalf of Justice Nazeer wrote the minority opinion. 

While the majority upon lengthy discussion came to the conclusion that Triple Talaq is not an 

essential religious practice but minority bench found this practice to be an essential religious 

practice. 

Under Article 25 of the Constitution the state cannot take away the essential religious practice of 

a person. Therefore, if a practice which is arbitrary and not an essential religious practice it will be 
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hit by the exception laid down u/a 25. Therefore, the whole issue was whether or not the practice 

is an essential religious practice of Islam. 

Therefore, as per majority it was held that the Triple Talaqor Talaq-e-biddatis not protected by the 

exception laid down in Article 25 i.e. the court found the said practice not an essential element of 

Islamic religion. The court justified its point of view in the sense that although it si practiced by 

the Hanafi School but it is considered sinful in it. Triple Talaqis against the basic tenets of 

Quoran and whatever is against Quoranis contrary to Shariat therefore, what is bad in theology 

cannot be good in law. The majority bench relied on its earlier decision Shamim Ara[1]which held 

that this practice of Triple Talaq is against both theology and law and just because it is followed 

by a large number of people it cannot be validated. Therefore, such practice is declared 

unconstitutional and set aside. 

Article 25 in it carries the right of every person to freely practice and propagate any religion of 

choice and such practice is only restricted in the context of the following exceptions: 

1. Public Order 

2. Health 

3. Morality 

4. Other Provisions of Part III of the Constitution 

Although the said practice has no relevance to the first three exceptions but the said practice is 

surely against other provisions of Part III namely Article 14. The said practice is in violation of 

the Fundamental Right of equality since it is against the rights of women as they have no say in 

the declaration of divorce unlike in other religions. Nariman & Lalit JJ. held that the impugned 

practice is a tool by which marital tie can be broken on whims of Husband without any attempt of 

reconciliation to save it. This form of Talaq therefore, is in violation of Article 14 and liable to be 

struck down by the courts. 

What is an essential religious practice?  

https://lawtimesjournal.in/triple-talaq/#_ftn1
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It depends on the background, history and tenets of the religion. If some practice is not prohibited 

then it does not necessarily mean that such practice is an essential religious practice. Essential 

religious practices are those on which the religion is founded upon. Essential religious are those 

which are fundamental to the profession and propagation of the religion. If taking away of a 

practice causes a substantial change in the religion then such practice can be called as ‘an essential 

religious practice.’ Only such practices are protected in Article 25(1). The usurpation of religious 

practices through state intervention will result in violation in rights mentioned in Article 25(1) & 

not with the usurpation of circumstantial and non-essential practices. The fact that majority of 

Islamic countries have done away with the said practice also reflects that the said practice is not 

one which will be called as an essential religious practice.   

However, Justice Khehar, writing the minority opinion held that such practice is an essential 

religious element of Islam. The Minority bench of the court justified this stance on the ground that 

this practice is followed by a large population of people. Since this practice has the sanction of 

religious denomination and followed by an overwhelming majority of Muslim population, the said 

practice is declared to be constitutional and an essential religious practice. 

Justice Kehar was, as far as the exceptions mentioned in Article 25(1) of the Constitution, of the 

opinion that the impugned practice is not violative of any of these exceptions since Shariat or 

Muslim Personal law is not based on any state legislative action. 

CRITICAL ANALYSIS: 

The Triple Talaq judgment is widely appreciated throughout the jurisdictions as a protection shield 

against the social evil such as this practice promoted. The majority bench on the face of it criticized 

the government for not making relevant laws to prohibit such a regressive practice. This act 

allowed the husband to end the marital tie on his whims and fancies, thereby making the life of the 

women hell. The Muslim women have since many years demanding the protection from such a 

regressive and bad practice and finally it was the apex court which gave them the appropriate 

remedy. 
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Justice Nariman at the outset said that as soon as he would find any violation of Fundamental 

Right, he will strike down the practice. There was no question that the said practice was an essential 

religious practice or notsince majority of Islamic nations have already banned the practice & in 

India only Hanafi School practices it. Therefore, it cannot be said that the practice is one of 

religious importance. The majority finding the said practice in violation of Article 14 as well as of 

the exceptions laid down in Article 25(1) struck down the regressive act with 3:2 majority. The 

bench observed that merely because the practice is widespread and continuing from time 

immemorial it cannot be held as an essential religious practice. Hinduism also after finding Sati 

Pratharegressive removedit from the religion. Sati was also practiced widespread and practiced 

since time immemorial. Therefore, the court arrived at a very correct judgment. 

The majority started its judgment by the phrase “what is bad in theology cannot be good in law”. 

This statement makes it clear the stance of the majority bench on the impugned act. One does not 

need to dwell down into the details and should understand that if Triple Talaqhad been a essential 

religious practice of Islam then in that case it would not have been banned in almost all Islamic 

nations. Further, the said practice is only practiced in Hanafi School who itself considers it sinful. 

Therefore, the majority bench correctly held such practice as unconstitutional. 

The minority bench ignored the atrocities that are committed by the said practice. It is the duty of 

the courts to dispense justice and the courts should not be deterred by mere technicalities in 

dispense justice. The minority judgment is per incuriam as the judges said that however bad the 

practice be, if it is an essential practice it cannot be struck down. The whole reasoning of the 

minority bench is irrational, unfair and unjust. If the two judges have also ruled in the favor of 

majority the impact would be altogether different. 

However, thanks to the justified reasoning provided by the majority bench India finally did away 

with the regressive and backward practice of Triple Talaqor Talaq-e-biddat. 

Personal Law and Constitutional Law: 

On the face of it the Court’s decision was the right one to take but the approaches adopted by the 

majority judges seem to differ which gives rise to the debate on how to look at personal law in a 
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secular country like India. It raises the question at what point is it acceptable for the Judges to take 

decisions on the constitutionality of an uncodified practice like triple talaq.  

Justice Khehar does not look at it form the aspect of Muslim law but sees it completley form the 

point of view of the consitution and if it can be held valid under the same. To which Justice Khehar 

replies on the similar lines of the opposition’s argument that personal law was not a state enacted 

law and only state enacted law can be subjected to Fundamental Rights. However the major flaw 

which can be seen in the following argument that how a practice which even though is not codified 

under the personal law, is authorised and enacted by the State not be under the scope of law of the 

sovereign. 

Now looking at Justice Niraman’s argument we find that he does consider triple talaq to be “law 

in force” as per Article 13. With a very reasonable argument that since Section 2 of Muslim 

Personal Law (Sharait) Act 1937 gives talaq in general authority so it automatically comes under 

the supervision of the state laws. 

Thus, the obvious question that comes before us here is, are any relevant fundamental rights being 

violated, specifically Article 14 and Article 15 which cover Right to Equality or can it be saved by 

fundamental right like Right to Religion i.e Article 25. 

Right to Equality under Article 14: 

Violation of Article 14 can be not only found out by test of reasonable classification but also by 

the use of arbitrariness. Justice Niraman holds the practice mainly void under arbitrariness. 

However, the conclusion at which he arrived seems to have been not based on the inequality of the 

two genders but the religious based conception of triple talaq to be arbitrary. He does not 

necessarily show how the inequality per say exists but merely points out that this form of divorce 

is arbitrary because there is no mode of reconciliation. As pointed out by many scholars of the 

problem of arbitrariness it just shifts the focus more on arbitrariness rather than pointing out where 

the inequality exists.  

 

Right to Gender Equality under Article 14 and Article 15: 

What is majorly missing in the judgement is the in-depth analysis of gender inequality. 

Surprisingly even the petitioners did not bring out the inherent discrimination between the husband 



108 
 

and wife and majorly focused on the practice of triple talaq being un-Islamic rather than bringing 

out the ills of triple talaq. This created a political situation of cultural minority versus modernity 

debate. As minority groups like All India Muslim Personal Law Board saw this as a question on 

their Muslim identity. This case could have seen almost the same result as the case of Shah Bano 

case. Where the judgement delivered by 5 judge Hindu male, triggered the Muslim community by 

a plea to invoke Uniform Civil Code and the adverse comments made by court against Prophet 

and Islam. All of this led to drawing of sharp boundaries where Muslim women were called on to 

choose between their religion and their gender claims. Ultimately, this led to Shah Bano 

completely renouncing the divorce maintenance. Fortunately, nothing like those lines have 

occurred in this case.  

However maybe in the fear of not wanting a similar outcome the judgement almost ended up 

completely ignoring such an important aspect of equality. Therefor while giving the judgement in 

relation to equality marriage as an institution was given a higher priority.  

 

Right to freedom of religion:  

As far as religious aspects go the Justice Niraman did not agree that it would be under the 

protection of Article 25 as it only protects those practices which is an integral part of the religion 

which many scholars and commentaries on the same in Sharia have said it is otherwise.   

While discussing triple talaq especially the religious aspect of the case Justice Joseph who although 

agreed with Justice Niraman but took a different route to achieve the end goal. He disagreed with 

Justice Niram that it was not upon judges to decide on religious matters. In fact Justice Joseph goes 

no to say that when a private law is unclear on a particular issue it is left for the judge to decide 

what the law means to say.  

Therefore, in this case the judge has to take the decision on what is the given scenario of the 

particular practice or custom as no one else can. He looked at this case completely form the cultures 

point of view and chose to ignore the constitutional aspect as according to him only the legal 

sanctity of triple talaq in Muslim personal law needed to be determined.  

Therefore, what we can see that Justice Joseph tactfully reaches the same outcome as many without 

having to enroute through constitutional rights, secularism or uniform civil code. He mainly relies 
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on commentaries on Muslim Law and judgements relying on the commentaries on Muslim law by 

Muslim Judges – which was key in invalidating the triple talaq and maintaining a politically viable 

judgement, without causing a lot of communal backlash or tension. 

 

CONCLUSION: 

After so many abortive attempts finally, a petition filed by ShayaraBano, Ishrat Jahan, Aafreen 

Rehman, Gulshan Parveen was successful in bringing justice to many unheard voices of India. 

The majority decision restored the trust that the common people possesses for the institution of 

Judiciary. The judgment proved that the democratic notions such as equality, liberty etc. would 

not bend down against any philosophy even if it is a religion. The courts finally brought justice to 

those women who have been a victim of Triple Talaq. Men after enjoying and extracting pleasure 

out of women used to abandon them easily by the virtue of Triple Talaq. Now, after the 

pronouncement of the judgment the situation has changed and made such incidents impossible. 

No husband can now abandon his wife by ending marital tie on his whims and fancies. The court 

ensured that the ideas of equality especially gender equality is not a mere theoretical ideology. 

However, the opinion of minority bench worries the nation. If the Chief Justice of India is giving 

primacy to practices such as Triple Talaq ignoring the widespread atrocities, then there is some 

serious rethink required by the Judges of the apex court.  

 


