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FOREWORD 

 

More has been said about the writing of lawyers and judges than of any other group, 

except, of course, poets and novelists. The difference is that while the latter has usually 

been admired for their writing, the public has almost always damned lawyers and judges 

for theirs. If this state of affairs has changed in recent times, it is only in that many lawyers 

and judges have now joined the rest of the world is complaining about the quality of legal 

prose. 

‘Corporate Capsule’, gives the readers an overall idea about the legal instruments both 

national and international, judicial decisions on relevant and identified areas relating to 

corporate law which further lodges an important place for the very reason that it could 

help in creating confidence in corporate world with the knowledge that Laws are weapons 

against subjugation and subordination and it could uproot the purview of corporate 

governance. 

My best wishes to all these student contributors, for their future endeavors. My best 

wishes and assurance to the readers that this will add a lot to the knowledge after reading 

this perfect capsule compilation. It’s not just for the legal fraternity but for anyone who 

has an interest in the field of law. 

By 

Somesh Saxena 
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PREFACE 

 

All India Legal Forum, the brainchild of several legal luminaries and eminent 

personalities across the country and the globe, is a dream online platform which aims at 

proliferating legal knowledge and providing an ingenious understanding and cognizance 

of various fields of law, simultaneously aiming to generate diverse social, political, legal 

and constitutional discourse on law-related topics, making sure that legal knowledge 

penetrates to every nook and corner of the ever-growing legal fraternity. All India Legal 

Forum also houses a blog that addresses contemporary issues in any field of law. We at 

All India Legal Forum don’t just publish blogs, we also guide the authors when their 

research paper is not up to the mark. 

Legal Education is regarded central in providing access to justice by ensuring equality 

before the law, the right to counsel, and the right to a fair trial. All India legal Forum 

aims to bring out a platform to provide resourceful insight on law-related topics for the 

ever-growing legal fraternity. Through ambitious and studious legal brains across the 

country, All India Legal Forum aims at providing valuable contributions on 

developments in the legal field and contemporary assessment of issues, putting forward 

quality legal content for the masses. We provide constant legal updates and make quality 

law notes available for law students 

across the country. 

All India Legal Forum is a team of more than 400 Law students across the country to 

tackle basic problems which a legal researcher faces in day to day life, putting forward 

the basic things needed for researching and drafting. All India Legal Forum seeks to help 

and encourage people to write research papers efficiently. 

In this regard, All India Legal Forum provides: 

• Free legal notes of law subjects as they are not easily available on the internet. 

• Guidance on how to use legal databases like Zotero, SCC, Manupatra. 

• The basics of researching and formatting. 

• Some free eBooks related to Drafting and Researching. 

All India Legal Forum is a team of more than 400 Law students across the country to 

tackle basic problems which a legal researcher faces in day to day life, putting forward 

the basic things needed for researching and drafting. All India Legal Forum seeks to 

help and encourage people to write research papers efficiently. 
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SAFE HARBOUR FOR E-COMMERCE PLATFORM 

 

INTRODUCTION 

The first e-commerce platform in India was fabmart.com, followed by bazee.com in 1999. 

However, it wasn't until the launch of 4G smartphones in 2012 that the e-commerce sector took 

off. After 2014, it began to grow in a significant way. Indian B to C e-commerce was worth 

$38.5 billion in 2017 and is expected to reach $200 billion by 2026. However, India's regulatory 

structure for e-commerce is still in its infancy. E-commerce platforms have often infringed on 

the trademark and other IPR rights of owners. They've also tampered with, counterfeited, and 

falsified products from well-known brands. Due to a lack of understanding of how e-commerce 

websites operate, the extent of e-commerce companies' control over their websites, and the 

extent of the relationship between sellers on e-commerce platforms and e-commerce companies 

themselves, the liability regime surrounding e-commerce companies have been weakly 

established. Despite regulatory gaps, the law around intermediary responsibility is highly 

developed. The purpose of this article is to examine the scope of safe harbour protection as 

determined by court interpretation in various case laws, as well as the gaps in present rules 

regarding intermediary responsibility.  

The recently issued Information Technology (Intermediary Guidelines and Digital Media 

Ethics Code) Rules, 2021 ("2021 Intermediary Rules"), and the accompanying fight between 

the Government and social media heavyweights like Twitter, have re-ignited the argument 

about safe harbour protection. 

Safe harbour protection for e-commerce marketplaces, on the other hand, is an important factor. 

In India, the jurisprudence around the conditions that must be completed for e-commerce 

businesses to be eligible for safe harbour protection is currently developing. 

 

AS 'INTERMEDIARIES,' E-COMMERCE ENTITIES 

A marketplace e-commerce entity that acts as a third-party facilitator or conduit for transactions 

between clearly identifiable buyers and sellers would be considered an intermediary under the 

Information Technology Act of 2000 ("IT Act"). Still, an e-commerce entity that sells 

goods/services owned by it directly to customers will not qualify as an intermediary. 
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INDIAN COURTS' JUDICIAL INTERPRETATIONS OF INTERMEDIARIES  

"AMWAY INDIA ENTERPRISES PVT LTD V/S 1MG TECHNOLOGIES PVT LTD. & 

ANOTHER" 

The plaintiff, Amway India Enterprises PVT Ltd, has launched a lawsuit against Amazon for 

selling Amway-branded products on its website without Amway's permission. Amway claimed 

that Amazon was tampering with its products, counterfeiting them, and selling them on its 

website for a lower price. As a result, to bring this fact to Amazon's attention, Amway 

addressed cease and desist letters to the company, clearly stating that the trademark and trade 

name was being used without Amway's permission, resulting in an infringement of Amway's 

intellectual property rights. Because Amway never provided its seller's permission to sell 

products on any e-commerce site, the products were offered in contravention of direct selling 

guidelines. The use of the Amway logo and trademark on the Amazon website deceives 

consumers by implying a relationship between Amway and Amazon, leading to the false 

impression that Amazon is allowed to sell Amway items. Amazon had declined to comply with 

Amway's requisitions, claiming that it was merely acting as an intermediary, facilitating 

transactions between buyers and sellers. Amway's direct sellers were required to follow the 

direct selling standards. Because they were involved in storing, altering, and counterfeiting the 

plaintiff's items, the court determined that e-commerce platforms are not entitled to the 

protection of a safe harbour clause under section 79 of the Information Technology Act. The 

listings were also deceptive because they used the Plaintiffs' product photos, marks, logos, 

names, and another branding to give the impression that the Plaintiffs were selling the products 

themselves. The consumer is unaware that the merchant is not authorised to sell the plaintiff' 

items. As a result, the plaintiff's trademark rights have been violated. 

 

AMAZON SELLERS SERVICES PRIVATE LIMITED V/S AMWAY INDIA 

ENTERPRISES PVT LTD. & OTHERS1 

On appeal, the judgement in the judgement mentioned above was overturned by a two-judge 

bench of the Delhi High Court. The two bench judges disagreed with the single-judge bench's 

 
1  2020(81)PTC399(Del) 
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findings in the original suit, stating that selling Plaintiffs' products on e-commerce platforms 

does not violate their trademark rights, does not constitute misrepresentation, and does not 

result in the dilution and tarnishing of the Plaintiffs' brand's goodwill and reputation, as stated. 

Section 30 (3) r/w30 (4) of the Trademark Act was applied by a single court. Because Amazon 

provides services and access, e-commerce platforms like Amazon must comply with Section 

79 (2) (b) of the IT Act. In other words, they must demonstrate that they did not initiate the 

broadcast, (ii) select the transmission's receiver, and (iii) select or modify the material 

contained in the message. The following is the case of these Defendants. When a potential 

consumer visits the site and clicks the button, the customer is the one who initiates the 

transmission. The transmission receiver, the buyer, is not chosen by Amazon, Snapdeal, or 

Cloudtail. They do not change the information in the transmission, such as the product choice, 

the number of units, and so on, and hence qualify for safe harbour protection under the IT Act. 

 

CHRISTIAN LOUBOUTIN SAS V/S NAKUL BAJAJ & ORS2  

According to the court, e-commerce platforms that intentionally facilitate the storage of 

counterfeit products would be ineligible for safe harbour protection under section 79 of the IT 

Act because this would be considered trademark falsification. E-commerce websites that are 

aware that the goods are counterfeit but nonetheless display and advertise them on their sites 

are plainly creating the impression that it is genuine. All of this entails active participation in 

illegal activities, which precludes them from claiming to be middlemen. 

 

SECTION 79(2)(A) OR SECTION 79(2)(B) COMPLIANCE FOR E-COMMERCE 

PLATFORMS UNDER SECTIONS 79(2) AND 79(3) OF THE IT ACT 

In the Amazon case, the Delhi High Court held that in order to benefit from Section 79(1) 

protection, an e-commerce entity must comply with Section 79(2)(a). Its function should be 

limited to providing access to a communication system that transmits, temporarily stores, or 

hosts information made available by third parties. When an e-commerce firm offers services in 

addition to access (such as warehousing, for example), It must comply with Section 79(2)(b), 

which states that it must not begin the transmission; (ii) select the transmission's receiver, and 

(iii) select or amend the information contained in the transmission. However, the Courts have 

 
2  253(2018)DLT728 
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not defined the scope of these restrictions in the context of an e-commerce platform. In the case 

of an e-commerce platform, a consumer chooses to access it on their initiative and has the 

freedom to choose the product and the dealer from which to acquire it. As a result, it might be 

argued that the e-commerce platform neither initiates nor selects the receiver of information 

stored on its platform between customers and dealers, satisfying the standards set out in I and 

(ii) above. However, based on the Court's findings in the Louboutin case, the degree of 

involvement and control exercised by an e-commerce platform in posting product/seller listings 

on its website may also have an impact. In Myspace Inc. v. Super Cassettes Industries Ltd.3 

("Myspace Case"), the Delhi High Court held that Myspace complied with Section 79(2)(b)(iii) 

because it was only modifying the format and not the content uploaded by users on its website. 

Even the process of modifying the format was an automatic process without either Myspace's 

tacit or expressed control or knowledge. Due to the fact that Myspace4 is a social networking 

site, the observation may not be applicable to an e-commerce platform. In the Amazon case, 

Amazon claimed that it conformed with Section 79(2)(b)(iii) since it did not change the nature, 

kind, or a number of products purportedly purchased by a customer on its platform. The Delhi 

High Court, on the other hand, did not rule on Amazon's submissions. It is thus arguable that 

an e-commerce platform meets the Section 79(2)(b) criteria if it does not play any role in 

modifying any aspect of the sale transaction after the customer initiates it (iii). 

 

To be eligible for safe harbour, intermediaries, including e-commerce marketplaces, must be 

able to demonstrate compliance with Section 79(2)(c), which requires them to exercise due 

diligence in the performance of their duties and follow any other guidelines that the Central 

Government may prescribe in this regard, which now includes compliance with the 

requirements of the 2021 Intermediary Rules, which include maintaining a minimum level of 

security. In accordance with the 2021 Intermediary Rules, they must conduct due diligence and 

publish their rules, regulations, policies, and user agreements governing access to or use of 

their platform. In order to fulfil its duty and obligation as an intermediary, each intermediary 

must put in place a comprehensive mechanism to inform all sellers on its platform of their 

responsibilities and obligations under applicable laws. 

 
3 236(2017)DLT478 

4 Myspace Inc. v. Super Cassettes Industries Ltd. 236(2017)DLT478; Amazon Seller Services Pvt. Ltd. and Ors. v. 
Amway India Enterprises Pvt. Ltd. and Ors., 2020(81)PTC399(Del). 
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The intermediary must be able to show that it did not plot, abette, help, or induce the conduct 

of the illicit act on its platform, as required by Section 79(3). It should also have followed 

Section 79(3)'s takedown restrictions, as well as Rule 3(1)(d) of the 2021 Intermediary Rules. 

 

IS IT TRUE THAT ALL E-COMMERCE PLATFORMS SERVE AS PASSIVE 

INTERMEDIARIES? 

Passive intermediates are those who simply transfer, host, and retain electronic records without 

having the ability to monitor or apply due diligence. On the other hand, E-commerce websites 

have more control over their websites; they even compare seller list prices to prices discovered 

on the websites or given by other vendors. They have their warehouses where they keep seller 

inventory to provide fulfilment services. They have a policy for returns and refunds. They are 

involved in the provision of services that go beyond electronic records. They keep product 

catalogues on the website and have all of the vendors registered with them. E-commerce 

platforms are either actively involved in offering services or are passively involved. It is 

necessary to determine what constitutes passive and active involvement. Following active 

involvement, they will no longer claim to be middlemen. 

 

DO THE DIRECT SELLING GUIDELINES HAVE LEGAL STANDING? 

The two bench judges in Amazon Sellers Services Private Limited v/s Amway India 

Enterprises PVT Ltd failed to recognise that Amway is a direct selling company that is subject 

to direct selling regulations (DSGs). They ruled that the standards for direct selling have no 

legal standing. However, where the issue is a basic question about any wrong that, if not 

resolved correctly, could jeopardise the public purpose for which such guidelines were 

established, such recommendations have legal weight. The guidelines were also not created in 

a vacuum; they are part of the Consumer Protection Act. Any person who sells or offers for 

sale, including on an e-commerce platform, any product or service of a direct selling entity 

must obtain the direct selling entity's prior written authorization to execute such sale or offer 

such products for sale, according to clause 7 of the DSGs. According to the Consumer 

Protection Act, a "person" is defined as any corporation, company, or group of individuals, 

whether or not they are incorporated. As a result, even Amazon is required to seek Amway's 
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permission. As a result, the courts made a mistake by granting DSGs no legal status, allowing 

e-commerce platforms to exploit direct selling firms and their intellectual property rights. 

 

2011 INTERMEDIARY GUIDELINES 

Clause 3 of the 2011 Intermediary Guidelines requires intermediaries to publish rules and 

regulations, terms and conditions, or a user agreement informing computer resource users not 

to host, display, upload, modify, publish, transmit, update, or share any information that 

infringes on any patent, trademark, copyright, or other proprietary rights. The intermediary has 

the right to terminate the user's access to the computer source and erase non-compliant 

information in the event of non-compliance by the users. How can e-commerce platforms be 

afforded total immunity from liability without doing the essential due diligence to screen any 

such infringing element or employing computer programmes that screen for such non-

compliant information? When it comes to the availability of the safe harbour provisions under 

Section 79 of the IT Act, it appears that the provision's language is limited to passive 

intermediaries. As long as it complies with Sections 79 (2) or (3) of the IT Act, the intermediary 

is not accountable for any third-party information, data, or communication link made available 

or posted by it. The respondents in Amway India Enterprises vs 1Mg Technologies Pvt. Ltd. 

& others refused to remove the product listings even after being served with notice. They 

violated the 2011 intermediate criteria by failing to disable such information within 36 hours, 

thereby barring them from receiving safe harbour protection. 

 

CONCLUSION 

As long as it remains a passive intermediary, e-commerce can take use of the Safe Harbor 

guarantee. As a result, determining whether e-commerce platforms are active or passive 

intermediaries is a task of fact-finding and evidence-gathering. An e-commerce platform, as 

defined in section 2 (w) of the IT Act, is no longer limited to storing, receiving, or sending any 

electronic record received from its users. It is involved in the process of the management of the 

website, the operation of the business, the platform's functionality, and so on. As a result, it's 

critical to separate and break down the various activities and services that e-commerce supports 

to determine their passive and active involvement. Recognizing the rise of e-commerce, a 

draught of amendments to the Intermediary Guidelines for 2018 and a draught of National e-
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commerce Policy are expected to fill in the gaps in a regulatory framework. The draft policy 

allows trademark owners to register directly with e-commerce enterprises, including licensees. 

When products are placed for sale, the platforms can notify the trademark owners immediately. 

Without the consent of the trademark owners, e-commerce sites cannot list their products. As 

a result, a solid regulatory framework can assist in keeping a lid on the booming e-commerce 

industry. 

Courts in India have yet to definitively lay out the tests to evaluate if e-commerce platforms 

are complying with the conditions set forth in Section 79 of the IT Act to claim safe harbour 

status properly. 

In the Myspace case, the Delhi High Court ruled that "Section 79 is not an enforcement 

provision nor does it contain any penalties for non-compliance." It simply establishes a 

structure in which intermediaries must adhere to certain minimum requirements to escape 

culpability; it is an affirmative defence rather than a blanket immunity." 

Even though the Delhi High Court in the Amazon Case abolished the distinction between 

'active' and 'passive' intermediaries, the factors outlined in the Louboutin Case may still be 

relevant in determining whether the intermediary is controlling the transmission of information 

or the transactions conducted, or otherwise conspiring, abetting, aiding, or inducing the alleged 

infringing act on its platform, and thus whether such intermediary can seek pro bono relief. 

Finally, the new draught changes to the Consumer Protection (E-Commerce) Rules, 2020, seek 

to make a marketplace e-commerce firm liable for certain acts and omissions of a seller 

registered on its platform. Suppose these fallback responsibility provisions make it into the 

final rules. In that case, it will be fascinating to watch how they interact with the existing law 

in the courts addressing the liability of marketplace e-commerce businesses and the safe 

harbour provided by Section 79 of the IT Act. 
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THE CONTEMPORARY ASPECTS OF RED HERRING PROSPECTUS 

 

ABSTRACT 

Every company organisation needs finances to carry out its operations. It can raise funds from 

both external and internal sources. When firms seek external sources, they employ a variety of 

methods. Initial Public Offerings (IPOs) and Follow-on Public Offerings (FPO) are two of the 

most common ways to raise funds. During an IPO or FPO, a firm sells its shares to the public 

at a predetermined price or a price range, allowing investors to choose the best price. Every 

firm must file a Draft Red Herring Prospectus-DRHP with India's Securities and Exchange 

Board and the Registrar of Companies before issuing shares to the general public. Many 

companies have recently launched their initial public offerings (IPOs). One of the most crucial 

instruments for completely comprehending a corporation is DRHP. With the help of the DRHP 

of the National Stock Exchange of India Ltd, the study tries to evaluate several topics connected 

to IPO and Book Building Process. It's a strong tool that gives them all the information they 

need about the company to make an informed decision. 

KEYWORDS: RHP, IPO, FPO, SEBI.  

 

ELUCIDATION OF RED HERRING PROSPECTUS 

A red-herring prospectus [RHP] is a document distributed by a company planning to sell shares 

for the first time. It contains information about the company but no information about the price 

of the claims, among other things. It is distributed to anyone who could be interested in 

purchasing stock. A corporation typically issues a red herring prospectus during the book-

building process. It's crucial to note that the initial offer employs the building process to help 

the company determine a better price and obtain a sense of the market. Before the start of the 

offer, the offering business will issue a "red herring prospectus."5 

When a firm wants to raise money from the public by selling shares of the company to 

investors, it files a Red Herring Prospectus, or offer document, with SEBI (Securities and 

Exchange Board of India). The document is beneficial to investors since it includes thorough 

 
5 Sravani K and K Guna Sekhar, ‘Red Herring Prospectus’ (International Journal of Law Management and 

Humanities, Volume 4, Issue 3, Page 3611 – 3626) <https://www.ijlmh.com/paper/red-herring-prospectus/> 
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information on the company's commercial operations, financials, promoters, and goal to obtain 

cash through an initial public offering. It also outlines how the firm intends to use the funds 

raised and the dangers that investors may face. 

 

WHAT ARE THE CHANCES OF FINDING A RHP? 

An RHP can be found in any of the following locations 

● The SEBI's official webpage. To discover it, look through the "Offer Document" 

section. 

● Stock exchanges' and select merchant bankers' websites. 

● After submitting the RHP to SEBI, the issuing business must also publish a public 

statement in at least one publication. It could be a newspaper in Hindi, English, or a 

regional language.6 

 

WHEN DOES THE RED HERRING PROSPECTUS COME OUT? 

During the book-building process, a red herring prospectus is issued. The floor price of the 

shares offered or a price band specifying the range within which the Bids can move are included 

in the red herring prospectus. The candidates submitted bids for the shares, specifying the price 

and amount they wanted to purchase. Certain disclosures must be made in the red-herring 

prospectus, according to SEBI (ICDR) Regulations. 

The SEBI (Issue of Capital and Disclosure Requirements) Regulations 20097 relating to red-

herring prospectuses must also be adhered to.8 

The red-herring prospectus should be filed with ROC by the unlisted public firm. When it 

comes to a publicly traded firm, the red herring prospectus must be filed with SEBI at least 

three days before the offer's start. 

 
6 Nikita Bhoota, <https://www.5paisa.com/blog/red-herring-prospectus-rhp-a-hand-book-for-ipo-investing>  

5 May 2021. 
7 SEBI, 3 September 2009 <https://www.sebi.gov.in/media/press-releases/sep-2009/sebi-issue-of-capital-and-

disclosure-requirements-regulations-2009-notified_4054.html> 
8 <https://www.expertmile.com/articles/2425/Red-Herring-Prospectus--Section-32-of-Companies-Act,-2013> 

https://www.5paisa.com/blog/red-herring-prospectus-rhp-a-hand-book-for-ipo-investing
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As a result, utilising the RHP to book-build a public offer, the red-herring prospectus is a 

popular technique to learn the price. As previously stated, such a document would aid merchant 

bankers in determining the demand for securities and their price for a public offering. In the 

explanation to Section 32 of the Companies Act, 20139, the term "red-herring prospectus" is 

defined as "a prospectus that does not disclose complete particulars of the amount or price of 

the securities included in such prospectus."10 

 

HERE ARE A FEW THINGS TO LOOK FOR IN A RED HERRING PROSPECTUS 

AS AN INVESTOR 

SPECIFICATIONS OF THE OFFER 

This section contains information regarding the IPO, such as the amount of shares available 

through a fresh issuance and an offer for sale. There's also a breakdown of the QIB, Non-

Institutional, and Retail segments. 

STRUCTURE OF CAPITAL 

This section contains information regarding the issuing company's equity share capital as of 

the date of the Red Herring Prospectus. Before the offer, this includes the authorised share 

capital and the issued, subscribed, and paid-up capital. It also contains information on the 

history of the company's equity share capital held by the promoters. 

THE OFFER'S OBJECTS 

This section explains how the company intends to use the monies raised through the IPO. As 

an investor, you can use this information to determine whether the firm is focused on growth 

or will utilise the cash raised to repay debt, fulfil working capital requirements, or achieve any 

other objective. 

OVERVIEW OF THE INDUSTRY 

A red herring prospectus contains information regarding a company's standing in relation to its 

competitors. The document also includes performance trends for the company's industry. 

 
9<http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17411#:~:text=Companies%20Act%2C%202013&

text=32.,the%20issue%20of%20a%20prospectus.> 
10 Datta on the Company Law. Author, C. R. Datta. Edition, 5. Publisher, Orient Law House, 1992 in Lexis 

Nexis. 
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Suppose you want to participate in a company's initial public offering. In that case, you need 

to look into the many business and economic elements at play, the demand and supply 

mechanism and the company's prospects. 

DESCRIPTION OF THE COMPANY 

This section discusses a company's core operations and business practices. As a potential 

shareholder, you should pay close attention to this section because your money will go toward 

the company's fundamental operation. 

FINANCIAL DATA 

This section comprises the company's audit reports and financial statements, and it is one of 

the most significant. The financial statement will provide you an overview of the company's 

prior financial success as an investor. It will also assist in determining future payouts depending 

on the profits reported. Based on the financial statement, you may forecast the safety and 

profitability of your future investment. 

STRENGTHS 

The company's internal and external strengths are also listed in the Red Herring Prospectus. 

These advantages set the company apart from its competition. This section should only be read 

when you understand the company's business and competitors. The company's strengths might 

assist you to comprehend its growth potential in the foreseeable future. 

STRATEGIES 

The company's strategies for establishing and growing its business are listed in this section. 

This can include product-level, geographic, and market-level strategies, among others. This 

can assist you in understanding how the issuing firm plans to make money. 

RISK FACTORS  

In a section named "Risk Factors," companies describe the potential dangers affecting their 

business and operations. While many concerns are frequently disclosed, some must be 

investigated. If you discover that the company has multiple pending legal cases, for example, 

you may want to avoid the IPO. As an investor, you should read between the lines to discover 

the actual risks that may jeopardise the company's future growth. 
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MANAGEMENT 

This section contains information about the directors, promoters, and key management 

individuals, including their names, qualifications, and titles. It may also contain information 

about any criminal proceedings, financial delinquency cases, or pending lawsuits against these 

individuals. It's crucial to look through this section because any of these could be a risk factor. 

PROMOTER GROUP AND PROMOTERS 

This section contains comprehensive information about the company's promoters and promoter 

group. 

POLICY ON DIVIDENDS 

A corporation is not required to declare dividends. On the other hand, some corporations have 

a formal dividend policy that is stated in this area. You may also look at the company's 

dividends declared on equity shares in previous financial years if relevant. 

The RHP has a wealth of information about the business. It might be simple to assess a RHP's 

basic strength if an investor attentively reads the entire RHP. Before investing in an IPO, spend 

some time analysing the data. 

 

MISINFORMATION IN A RED HERRING PROSPECTUS 

The problem is a misstatement or false representations in a prospectus. In India, both civil and 

criminal liability would be imposed for misstatement. As the transaction involves monetary 

harm, civil liability would be attracted, and compensation would be required under it. However, 

if a false Initial Public Offering (IPO)11 concerning securities is filed in the public domain, a 

minimum sentence of three years, in addition to a fine, will be imposed. The term 

"misrepresentation" is not defined in the Companies Act of 2013. However, Section 447 of the 

2013 Act12provides a comprehensive explanation of deception. 

The court held in New Brunswick and Canada Railway and Land Co. v. Muggeridge13 that 

"Only the true nature of the company's venture shall be disclosed, and Strict and scrupulous 

 
11 <https://www.investopedia.com/terms/i/ipo.asp> 
12 Punishment for fraud, Chapter XXIX 12 SEPTEMBER 2013 

<http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17890> 
13 New Brunswick and Canada Railway and Land Co. v. Muggeridge, (1860) 1 Dr.  & Sm. 363, 381. 
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accuracy shall be maintained in drafting prospectus as it invites the public to take shares on the 

faith of the representations contained in the prospectus." There must be voluntary disclosures 

of information that would reasonably constitute a fair portrayal of facts for the public to act on, 

in addition to the necessary information required by Part I and Part II of Schedule II of the 

Act." 

There was a misrepresentation in the draught "Red Herring Prospectus" in Kimsuk Krishna 

Sinha v. SEBI14. "SEBI was empowered to assess the draught red herring prospectus and 

demand comprehensive and accurate disclosure of all relevant facts," the court said. The fact 

that the public offering has ended does not absolve SEBI of its statutory obligation to 

investigate the validity of the prospectus' statements.” 

 

LIABILITIES FOR PROSPECTUS MISSTATEMENTS CAN BE CLASSIFIED 

UNDER THE FOLLOWING HEADINGS 

A. Liability in Civil Cases 

B. Liability in Criminal Cases 

 

A. LIABILITY IN CIVIL CASES 

Section 35 of the Company Act of 2013 establishes civil responsibility, allowing a person to 

be paid for losses incurred due to the company's misstatement in the prospectus. The promoter 

of the company or a director who has permitted himself to be designated as a director of the 

company at the time of the prospectus's release. 

The person liable to pay compensation must compensate anyone who has subscribed for the 

company's securities based on any statement included, the inclusion or omission of any 

statement included, or the inclusion or omission of any matter in the prospectus that is 

misleading; and he has suffered any loss. 

The court held in Shiromani Sugar Mills Ltd v Debi15 Prasad that the right of rescission is lost 

when the company is wound up and that the shareholder has no right to rescind because he did 

 
14 Kimsuk Krishna Sinha v. SEBI, (2010) 155 Com Cases 295 : (2010) 100 SCL 197(Del). 
15 Shiromani Sugar Mills Ltd. v. Debi Prasad, [1950] 20 Comp. Cas. 296 (All.) 
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not take any active steps to avoid the contract during the company's operation, nor did he give 

any indication of his intention to avoid the contract at any time. However, if a shareholder has 

begun active procedures to be relieved of his shares, the passage of time will not prevent him 

from being relieved. 

In T.S. Rajagopal Iyer v. South Indian Rubber Works Ltd16, the plaintiff applied for shares in 

the respondent company based on a prospectus issued on January 20, 1937, which included, 

among other things, the names of several persons as directors and specified a minimum sum of 

Rs. 40,000 as the minimum sum on which the company will proceed to allotment of the shares. 

There were changes in the directorship before the allotment. In addition, the needed minimum 

subscription before allotment has been cut from Rs. 40,000 to Rs. 10,000. The court decided 

that the prospectus had changed materially and that the plaintiff was entitled to a fraud claim. 

LIABILITY EXCLUSIVITY 

No one can be held accountable for making a false statement if they can show that- 

● Before the prospectus was published, the person withdrew his consent if a person who 

had agreed to become a director of the firm withdraws his consent before the 

prospectus's release and claims that it was released without his permission. 

● When the prospectus is distributed without a person's consent or knowledge, when a 

prospectus is issued without a person's knowledge or approval, and the person learns of 

it, they must give a reasonable public notice stating that the prospectus was issued 

without his consent. 

 

B. LIABILITY IN CRIMINAL CASES 

Section 34 of the Companies Act, 2013 states that if any prospectus is issued, distributed, or 

circulated that contains a false statement in any form or context, whether the inclusion or 

omission of any misleading matter, the person who is authorised to issue such prospectus will 

be held liable under Section 447 of the Companies Act, 2013. 

Section 447 reads as follows: “Without prejudice to any liability including repayment of any 

debt under this Act or any other law for the time being in force, any person who is found to be 

 
16  (1942) 2 MLJ 228 
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guilty of fraud shall be punishable with imprisonment for a term which shall not be less than 

six months but which may extend to ten years and shall also be liable to fine which shall not 

be less than the amount involved in the fraud, but which may extend to three times the amount 

involved in the fraud. Where the fraud in question involves public interest, the term of 

imprisonment shall not be less than three years.” 

Sections 447 and 448 were stated to have taken effect on September 12, 2013. And the 

punishment for fraud is both a fine and jail. It is a non-compoundable offence, meaning that 

under section 441 of the Act, offences involving any untruth in the prospectus are not 

compoundable, making fraud a serious offence. 

The proviso to section 34 of the 2013 Act provides a defence to a person who could be held 

criminally liable for any misstatements in the prospectus by stating that nothing in section 34 

of the Act should apply to any person who shows that such statement or omission was not 

significant or that he had some rational grounds to consider, and did believe, up until the time 

such prospectus was issued, that such statement was true or that the omission or inclusion was 

mandatory.  

 

IN THE CASE OF DLF LIMITED AND ORS V. SEBI17 

In this case, the DLF had filed a draft of Red Herring Prospectus before SEBI, and in the 

prospectus, it stated that Sudipt Estates Pvt. Ltd. was a joint venture of DLF. Subsequently, 

this stance was changed after issuing a new prospectus and withdrawing the old one. 

Consequently, SEBI passed an order against DLF and prohibited its 6 Directors from trading 

in the securities market for the next three years based on a complaint claiming that contrary to 

the disclosure in the prospectus disclosed by DLF, it is only two wholly-owned subsidiaries 

were the only ones in SELP. DLF approached Securities Exchange Board Appellate 

Tribunal against the order of SEBI. DLF’s one of the arguments in front of the Appellate 

Tribunal was that non-disclosure of the relation between DLF and its subsidiaries would have 

no significance in the investors’ decision and that there was nothing which points out that DLF 

was illegally benefitting with its subsidiaries, the prohibition order by SEBI must be set aside. 

The Tribunal agreed that there was a violation of DIP guidelines by DLF because they did not 

disclose information about their subsidiaries, but at the same time Tribunal discredited the 

 
17  Appeal No. 331 of 2014. 
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prohibitory order by SEBI, stating that DLF had not relied on any document which would have 

misled the investors and also that prohibiting DLF from trading in securities for an extended 

period of three years would affect the interest of investors as well. Averments are supporting 

the contention that the three subsidiary companies were not “acting in concert” as just holding-

subsidiary relation is not everything to determine that. However, the purpose of producing a 

draught prospectus is to ensure that any information relating to any business practice or 

financial to which the proceeds of the securities may apply, either directly or indirectly, is 

included in the prospectus. As a result, the non-disclosure of a holding-subsidiary relationship 

between the firms can be deemed relevant information that must be reported in the prospectus.18 

In the case of Yugantar v. Union of India19, it was held that although while the respondent 

bank's balance sheet showed a debit balance, its losses were due to revised RBI norms, and 

otherwise it was showing operating profits, the bank's advertisement could not be said to be 

deceptive or misleading. 

 

REGISTRAR OF COMPANIES V. AJAY JAIN20 

In this scenario, the firm seeking investors has prepared a prospectus that states that it will 

conduct leasing transactions. In the Red Herring Prospectus, the corporation also said that it 

had been profitable. However, the true purpose of such a prospectus is for the company's 

directors to raise capital from the general public. As a result, it appears to be prima facie 

apparent that the directors are aware of the misleading prospectus. As a result, the court, in this 

case, has quashed the director's petition under Section 482 of the Criminal Procedure Code. 

 

CONCLUSION 

When creating a prospectus, extreme caution and discretion are required. Before releasing it to 

the general public, the prospectus must be verified for any misstatements or anomalies. The 

Companies Act holds specific people liable and punishes them for any misstatements revealed 

in a company's prospectus. Because the general public relies on the prospectus to make 

investment decisions, its integrity must be preserved. 

 
18 <https://www.lawcolumn.in/red-herring-prospectus-and-its-importance/> 
19 [1997] 13 SCL 145 (Delhi). 
20 (2015) 4 PLR 303. 
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CRITICAL STUDY OF NPA'S AND PUBLIC SECTOR BANKS IN INDIA 

NPA'S AND PUBLIC SECTOR BANKS IN INDIA 

Non-performing assets, or NPAs, are loans or advances that have defaulted or arrears. Put 

another way, and they are loans where the principle or interest has been late or not paid at all. 

These are also the types of loans in which the lender believes the loan agreement has been 

broken and the borrower is unable to repay the debt. 

Non-performing assets, or NPAs, are defined as loans that have not been repaid in full, 

including principle and interest, for a specified period of time. In other words, non-performing 

assets are similar to non-performing loans. In our country, the deadline for designating an asset 

as a nonperforming asset is 180 days in contrast to 45 to 90 days21worldwide. 

 

THERE ARE FOUR TYPES OF NPAS 

● STANDARD ASSETS: This type of performing asset generates a steady stream of 

revenue and repayments as they become due. These assets have a typical risk profile 

and are not NPAs in the traditional sense. As a result, conventional assets do not require 

any additional provisions. 

● SUB-STANDARD ASSETS are loans and advances that have been classified as non-

performing assets for more than a year. 

● DOUBTFUL ASSETS are assets that have been judged non-performing for a duration 

of greater than 12 months. 

● LOSS ASSETS are all assets that the lending institutions are unable to collect.22 

 

HOW NONPERFORMING ASSETS (NPA) WORK 

Nonperforming assets are listed on a bank's or other financial institution's balance sheet. The 

lender will force the borrower to sell any assets pledged as part of the loan agreement after an 

 
21 <https://www.fdi.finance/blog/what-is-npa-and-types-of-npa/> 
22 <https://www.fdi.finance/blog/what-is-npa-and-types-of-npa/> 
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extended period of non-payment. If no assets were pledged, the lender can treat the asset as a 

bad debt and sell it to a collection agency at a discount. 

When loan payments have not been made for 90 days, the debt is usually regarded as 

nonperforming. While 90 days is the industry standard, the amount of time elapsed can vary 

depending on the terms and conditions of each loan. A loan can become a nonperforming asset 

at any time throughout the loan's term or its maturity23. 

 

AUDITORS OR THE RBI TYPICALLY DISCOVERS NPAS. 

When loans and advances are not paid back within the agreed-upon time frame, it has a negative 

impact on a bank's balance sheet. NPAs put the lender in a financial bind. For example, a large 

quantity of nonperforming assets (NPAs) over time indicates that the bank's financial health is 

deteriorating. When dealing with NPAs, lenders have several alternatives for recouping their 

losses, including seizing control of any collateral or selling the loan to a collection agency at a 

steep discount. 

 

HOW DO NONPERFORMING ASSETS (NPAS) AFFECT THE BANKING 

INDUSTRY? 

The interest received by the banks on the loans granted to the borrowers is how they make 

money. The bank uses this money to pay interest to depositors. The difference between interest 

income and income paid is the bank's profit. This is why the bank's interest rate is always higher 

than the interest rate paid to depositors. 

Assume a bank charges a 10% interest rate on all loans issued to businesses and individual 

borrowers. It also pays a 6% interest rate on deposits. The remaining 5% will be utilised to run 

the bank's operations, the remainder going to profit. 

In actuality, the bank uses the money it receives in deposits to make loans. When the borrower 

fails to repay the loan, the bank will have a tough time returning the deposits to its consumers. 

As a result, banks must recover their loans, including interest, on time to continue operating, 

refund their depositors, and make a profit. 

 
23 <https://www.investopedia.com/terms/n/non-performing-assets.asp> 
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When a bank loses money due to unpaid loans, it might compensate by increasing the interest 

rate on subsequent loans or paying lower interest to its depositors. Unpaid loans only affect a 

bank's day-to-day operations in a small percentage of cases. 

The issue arises when the bad debts become too large to be recouped by interest rate changes. 

To correct this, banks must restructure their systems and structures to resolve these issues 

permanently. In September 2021, Assocham and Crisil released a joint report highlighting the 

need for Indian banks, particularly public sector banks, to improve their risk management 

policies. 

To summarise, bad debts are loans that the bank has been unable to recover. And in response 

to rising bad debts, India's government is planning to establish a Bad Bank, which will take all 

such uncollectible loans off banks' records and sell them to interested purchasers through India 

Debt Resolution Company Ltd24. 

 

BANKS IN THE PUBLIC SECTOR 

The government owns a significant portion of public sector banks. The State Bank of India and 

its partners can be divided into two categories:  (i) the State Bank of India and its associates; 

and (ii) nationalized banks. 

The State Bank of India, The Imperial Bank, was the original name of the State Bank of India. 

Imperial Bank of Great Britain. The Bank of Bengal, the Bank of India, and the Bank of 

Pakistan merged in 1921 to establish the Bank of Pakistan. Bombay and the Madras Bank. As 

a charter, these presidency banks were established to trade on bills of exchange. They were a 

vital part of the Indian treasury because they were receivable in Indian rupees. 

In 1920, they were taken over as going concerns by the Imperial Bank of India under the special 

law. Until the RBI was established in 1935, the Imperial Bank served as the government's 

banker. Later, it was given permission to function as the RBI's exclusive agent in areas where 

the latter did not have its branches. The State Bank of India Act, 1955, was approved on May 

8, 1955, and the Imperial Bank was nationalised. 

 
24 <https://www.livemint.com/> 
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On July 1, 1955, the State Bank of India was established. This marked the start of the first 

phase of bank nationalisation. The fundamental goal of nationalisation was to provide 

widespread banking services, particularly in rural and semi-urban areas. The bank was also 

created with the following goals in mind: 

•  To promote agricultural finance and remedy the defects in the agricultural finance system. 

•  To help the Reserve Bank in its credit policies. 

•  To help the government to pursue broad economic policies. 

 

THE STATE BANK OF INDIA HAD FIVE SUBSIDIARIES: 

•  The State Bank of Bikaner and Jaipur 

•  The State Bank of Hyderabad 

•  The State Bank of Mysore 

•  The State Bank of Patiala 

•  The State Bank of Travancore 

On September 15, 2008, the 107-year-old State Bank of Saurashtra merged with the State Bank 

of India, which has 460 branches across the country, and on August 26, 2010, the State Bank 

of Indore amalgamated with the SBI. 

On April 1, 2017, the remaining five Associate Banks and Bharatiya Mahila Bank amalgamated 

into State Bank of India. SBI, India's largest lender, was pushed into the Top 50 global banks 

due to this merger, which was the first large-scale consolidation in the Indian banking market. 

The Assistant State Bank of Bikaner & Jaipur, State Bank of Mysore, State Bank of Travancore 

were among the banks involved. The State Bank of Hyderabad and the State Bank of Patiala 

are both state-owned banks. 

With a treasury pool of '9,01,642 crore, 24,017 branches, and 59,263 ATMs, SBI is presently 

among the world's largest banks. With a market share of 23.07 percent and 21.16 percent, the 

combined Bank serves 42.04 crore consumers. Before the merger, the deposit and advance 

rates were 18.05 percent and 17.02 percent, respectively. Following the merger, the State Bank 

of India now can process 15,000 transactions each day, 4,600 transactions per second, against 

the actual use of 4,600 transactions per second. 
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SBI has 195 foreign offices in 36 countries spanning all continents, and its international 

banking operation has always been a substantial contribution to the bank's business and profits. 

An ordinance amending the State Bank of India Act, 1955 was published in October 1993 to 

allow the bank to access the stock market for funds. In 1993, the State Bank of India issued an 

equity-cumulative bond to meet capital adequacy requirements. After the offering, the RBI's 

shareholding in the bank's shares fell from 98.2 percent to 68.9 percent. In 1996, the State Bank 

of India raised cash from the capital market once more, and government ownership was 

retained presently stands at 59.41%. 

By converting its branches into super shoppes selling all of SBI's products—banking, 

insurance, mutual funds, and credit cards—the bank has positioned itself as a 'universal bank,' 

catering to the different requirements of society. 

 

NATIONALIZED BANK 

In 1969, the government nationalised fourteen large Indian joint-stock banks. An ordinance 

was used to implement the nationalisation, which was eventually replaced by the Banking 

Companies (Acquisition and Transfer of Undertakings) Act, 1970, passed by parliament. This 

was the second phase of the project. The nationalisation process Six private commercial banks 

with deposits above '200 crore were investigated. The third phase of nationalisation began on 

August 15, 1980. 

Between 1955 and 1980, 28 banks were nationalised. There are 27 nationalised banks in India 

today: the State Bank of India and its six partners, 19 nationalised banks (New India Bank 

merged with Punjab National Bank), and IDBI, which is considered as another public sector 

bank. The primary goals of nationalisation were to expand bank branch networks, particularly 

in rural and semi-urban areas, which would, in turn, aid in increased savings mobilisation and 

credit flow to underserved sectors such as agriculture and industries on a tiny scale. 

Public sector banks have an advantage over private sector banks in terms of scale, geographic 

scope, and access to low-cost deposits. Because of their scale, they can meet the massive credit 

needs of corporations. Their geographic reach, which is enhanced by a large number of 

branches, boosts their access to low-cost deposits and loans. Diversification reduces the risk of 

the portfolio. They can lend because they have access to low-cost deposits corporate clients at 

cost-effective prices. 
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CURRENT ACCOUNT AND SAVINGS ACCOUNT DEPOSITS ARE EXAMPLES OF 

LOW-COST DEPOSITS. 

Current account deposits are the cheapest and most unreliable source of funds for a bank 

because they pay no interest. Deposits in savings accounts are more stable than current account 

deposits, although they have a greater interest rate, a 3.5 percent interest rate. However, because 

interest is paid, the effective cost of these deposits is around 3%, not the average balance, but 

the lowest balance between the 10th and 20th of each month. Rural areas account for 70% of 

public sector bank branches, compared to 25% for new branches. 

 

BANKS IN THE PUBLIC SECTOR: WHAT ROLE DO THEY PLAY? 

Since the nationalisation of the State Bank of India in 1955, and the subsequent nationalisation 

of more banks in 1969 and 1980, PSBs have formed the backbone of Indian financial 

architecture. Despite the instability in the Indian economy, PSBs have met their mandate with 

the help of the government and the RBI. 

Although loan off-take has been lower than planned in recent years, capital adequacy has 

improved reasonable, and deposit growth has remained consistent. PSB NPAs, on the other 

hand, are a different storey that had risen dramatically in recent months, although the upward 

trend has been fermenting for some time the period of time. 

PSBs frequently state that they are constrained, that they are not on an equal footing with 

private financial institutions, and that they are required to lend to specific hazardous areas of 

the economy as part of priority sector lending and directed lending, sometimes under duress 

compulsions of politics NPAs in PSBs, on the other hand, have been critical in the past, but 

have now staged a comeback recuperation. Given that NPAs in the current situation can be 

explained in terms of globalisation, meltdown or as a result of some of India's neighbouring 

countries' beggar-thy-neighbour practises. Because of their significantly greater exposure to 

these sub-sectors, PSBs account for a far larger share of stressed assets in mining, iron and 

steel, textiles, infrastructure, and aviation than PVBs. PSBs, for example, account for 17.6% 

of all advances in the financial sector infrastructure accounted for 8.4% of PVBs, whereas 

stressed assets accounted for 30.9 percent of all PVBs vs 18.2%, respectively. When the 

comparison is expanded to include, the results are similar to other areas under hardship. 
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As a result, when granularly studied, the performance of PSBs is comparable to that of PVBs. 

Table 5 shows the prevalence of nonperforming assets (NPAs) and stressed assets in PSBs and 

PVBs, respectively. Although the prevalence of NPAs is higher in PSBs, it is critical to 

remember that before any interventions can be offered, it is necessary to understand the 

background surrounding such a high occurrence. PSBs have been founded to promote social 

aims and focus on banking the unbanked from the first nationalisation of the State Bank of 

India in 1955, followed by additional in 1969 and 1980. As a result, PSBs have been at the 

forefront in rural areas, relentlessly pursuing the execution of the government's welfare 

schemes. In terms of priority sector lending and pension and insurance systems, including those 

offered by the government, it was recently announced that PSBs, despite pursuing social goals, 

compete brilliantly on the market PVBs and different financial criteria. 

In the absence of an equal playing field, evaluating PSBs and PVBs on distinct scales may be 

necessary. To be fair to the PSBs, the owner and regulator should consider that 16.5 crore Jan 

Dhan accounts were opened in the first six months. Many PSBs would have failed within 

months of beginning the scheme without more human resources. All of their resources were 

deployed at the expense of other operations. 

 

CONCLUSION 

To summarise, banking is critical to economic growth and development. PSBs have been at the 

forefront of mobilising resources from far-flung rural areas and urban areas in India. They are 

expanding banking services to the country's most distant regions. The social plan has become 

a burden. PSBs have borne the brunt of the load with little remuneration. As a result, the 

government is justified in recapitalizing PSBs regularly to retain their credibility, as PSBs 

account for roughly 70% of banking activity in the country. However, there is a requirement to 

research developing granular rules for measuring the performance of various banks operating 

in India without limiting credit flow to productive industries. 
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ARBITRATION: USAGE FOR ENVIRONMENTAL PROTECTION AND CLIMATE 

CHANGE 

 

ABSTRACT 

Environmental protection and climate change are wide topics, and disagreements can occur 

differently. Claims against governments and significant carbon polluters range from lawsuits 

to inquiries by governments themselves. Of course, some forms of environmental and climate 

change-related conflicts are not amenable to arbitration. However, environmental issues can 

emerge in the context of contractual and commercial disputes, which are usually addressed 

through commercial arbitration. Climate change and global warming are two critical challenges 

that require people's immediate attention. Global warming is becoming more noticeable with 

each passing day. It is vital to balance environmental conservation with the fulfilment of our 

needs. Numerous approaches have gone unnoticed that could have a huge role in reducing 

global warming. When it comes to arbitration, many of the people picked for various reasons 

are familiar with it. Arbitration and other alternative dispute resolution mechanisms are used 

to resolve commercial cases, investment treaties, and various other issues. 

 

ENVIRONMENT PROTECTION 

Environmental protection includes initiatives aimed at mitigating environmental risks posed by 

contaminants such as toxic materials and wastes and fuels and oils. These programmes address 

pollution prevention and regulatory compliance by establishing processes for adequately 

working with these materials, evaluating storage vessels and locations, and establishing 

preventative maintenance procedures. Environmental emergency plans are also included, 

which outline the steps to take in the case of a spill or discharge. 

THE ENVIRONMENT (PROTECTION) ACT OF 1986 WAS ENACTED TO 

PROTECT THE ENVIRONMENT. 

● THE ENVIRONMENT (PROTECTION) ACT of 1986 empowers the federal 

government to safeguard and improve environmental quality, control and decrease 

pollution from all sources, and prohibit or restrict the establishment and operation of 

any industrial facility based on environmental considerations. The Environment 
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(Conservation) Act was passed in 1986 to ensure environmental protection and 

enhancement. It gives the Central Government the authority to create authorities tasked 

with preventing all forms of environmental pollution and addressing specific 

environmental issues unique to different sections of the country. The last time the Act 

was changed was in 1991. 

● THE ENVIRONMENT (Protection) Rules establish methods for determining emission 

and discharge standards for environmental pollutants. Hazardous Waste (Management 

and Management) Rules, 1989 regulate the generation, collection, treatment, import, 

storage, and handling of hazardous waste. 

 

● The Hazardous Chemicals Manufacture, Storage, and Import Rules specify the 

terminologies used in this context and establish an authority to inspect the industrial 

activity associated with hazardous chemicals and separate storage facilities once a year. 

 

● The Manufacture, Use, Import, Export, and Storage of Hazardous Microorganisms/ 

Genetically Engineered Organisms or Cells Rules, 1989, were enacted to protect the 

environment, nature, and human health when gene technology and microorganisms 

were applied25. 

 

INSTITUTIONAL SUPPORT FOR ENVIRONMENTAL CONFLICT RESOLUTION 

While most arbitral institutions focused on commercial arbitration have stayed mostly silent on 

arbitrating environmental conflicts, several have exhibited varying degrees of adaptation and 

support in this area. For example, the American Arbitration Association has designated 

environmental issues as one of its areas of expertise, including "pollution control, 

environmental clean-up, and chemical regulation for chemical plants, landfills, and other sorts 

of industrial operations." 

In addition, the ICC has addressed the issues raised by environmental-related arbitrations by 

forming a task group on "Arbitration of Climate Change Related Conflicts," which will look 

 
25 < https://www.indiacode.nic.in/bitstream/123456789/4316/1/ep_act_1986.pdf> 
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into how ICC arbitration might be utilised to resolve climate-related disputes, among other 

things. The ICC expressed a strong desire to accommodate and resolve such issues, concluding 

that it is uniquely qualified to do so26. 

 

INDIA’S ENVIRONMENTAL LAW DEVELOPMENT 

Environmental legislation had existed in India since the British Raj. Still, a well-developed 

framework emerged only after the United Nations Conference on the Human Environment in 

Stockholm in 1972. The National Council for Environmental Policy and Planning was 

established inside the Department of Science and Technology due to this conference in 1972. 

This Council later became the Ministry of Environment and Forests (MoEF), the country's 

primary administrative authority for regulating and assuring environmental protection, in 1985. 

After the Stockholm Conference in 1976, the 42nd Amendment to the Constitution gave 

environmental issues constitutional sanction by including them into the Directive Principles of 

State Policy and Fundamental Rights and Duties. The national commitment to safeguard and 

improve the environment is expressly stated in the Directive Principles of State Policy and 

Fundamental Duties chapters. 

ENVIRONMENTAL ACTION PROGRAMME (EAP) was formulated in 1993 to improve 

environmental services and integrate environmental considerations into development 

programmes. 

● National Environment Policy, 2006. 

● Water (Prevention and Control of Pollution) Act, 1974. 

● Water (Prevention and Control of Pollution) Cess Act, 1977. 

● Air (Prevention and Control of Pollution) Act, 1981. 

● Atomic Energy Act of 1982. 

● Motor Vehicles Act,1988. 

● The Wildlife (Protection) Act, 1972. 

 
26 <http://arbitrationblog.kluwerarbitration.com/2020/03/09/climate-change-the-environment-and-commercial-

arbitration/> 
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● The Forest (Conservation) Act, 1980. 

● Environment (Protection) Act, 1986 (EPA). 

● The National Environment Appellate Authority Act, 1997. 

● Public Liability Insurance Act, 1991 (PLIA). 

● National Environment Tribunal Act, 1995. 

● Environment Impact Assessment (EIA) Notifications. 

 

The Prime Minister's Council for Climate Change's National Action Plan on Climate Change 

(NAPCC) established the framework for addressing India's development problems and 

defining the country's approach to climate reduction and adaptation. The following are the eight 

missions created to meet the principles of the National Action Plan on Climate Change: 

● National Solar Mission (started in 2010). 

● National Mission for Enhanced Energy Efficiency (approved in 2009). 

● National Mission on Sustainable Habitat (approved in 2011). 

● National Water Mission. 

● National Mission for Sustaining the Himalayan Ecosystem (approved in 2014). 

● National Mission for a Green India (approved in 2014). 

● National Mission for Sustainable Agriculture (approved in 2010) and 

● National Mission on Strategic Knowledge for Climate Change. 

 

Aside from the legislation mentioned above, rules, and policies, governments have a number 

of other strategies and incentives to encourage energy conservation and reduce the effects of 

climate change. Each state also has its climate change action plan. 

The Indian Constitution is one of the few in the world that includes environmental concerns. 

The following are the three constitutional clauses that have a direct impact on environmental 

issues: 
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● To begin with, Article 21 states: "No one shall be deprived of his life or personal liberty 

unless in accordance with legal procedure." The Supreme Court has acknowledged that 

Article 21's implied liberties include the right to a healthy environment27.  

● Second, Article 48A states that "the State shall work to maintain and improve the 

environment, as well as to safeguard the country's forests and animals." 

● Third, Article 51A declares that "every citizen of India should have the duty to 

safeguard and improve the natural environment, including forests, lakes, rivers, and 

animals, and have compassion for living creatures." 

The Indian judiciary has played a critical role in enforcing environmental principles, 

guaranteeing social fairness, and safeguarding human rights in India. It is more accurate to say 

that, in deciding environmental cases, the Supreme Court has established a pattern of "judge-

driven implementation" of environmental regulations in India. 

The environment law and doctrines of Polluter Pays, Precautionary Principle and the most 

important Public Trust Doctrine have all been implemented in part by the courts28. 

The National Green Tribunal, established under the National Green Tribunal Act of 2010, is a 

specialised court responsible for adjudicating and resolving environmental issues. The NGT 

has jurisdiction over environmental law infractions and provides compensation to pollution 

victims, relief for environmental harm, and environmental reparation. The Tribunal also has 

appellate jurisdiction over regulatory agency orders. 

CLIMATE CHANGE 

Climate refers to the long-term patterns of temperature, humidity, air pressure, wind, 

precipitation, atmospheric particle count, and other meteorological factors in a certain location. 

The latitude, geography, and altitude of a region and neighbouring water bodies and their 

currents influence the climate. 

The climate of the Earth is dynamic, regularly changing as part of a natural cycle. However, 

the current changes are occurring at an alarming rate, with human activities contributing the 

most to the reasons. Carbon dioxide in the atmosphere functions as a blanket, trapping heat and 

 
27 Subhash Kumar v. State of Bihar, A.I.R 1991 SC 420, and Virendra Gaur v. State of Haryana, (1995) 2 SCC 

577. 
28 Adopted by the Hon'ble Supreme Court of India in M.C. Mehta vs Kamal Nath & Ors. [1997(1) SCC388]. 
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warming the earth. Climate change and global warming are two of the most pressing issues 

confronting humanity today. 

When we consider the matter from the standpoint of India, we are one of the most vulnerable 

countries to climate change. Agriculture and other climate-sensitive sectors employ roughly 

half of India's population. About 12% of India is prone to flooding, whereas 16% is prone to 

drought. After China and the United States, India is the world's third-largest emitter of 

greenhouse gases. 

India's environmental deterioration has three fundamental causes: social, economic, and 

institutional. Excessive population, poverty, and unrestrained urbanisation are social concerns; 

economic ones include non-existent or badly functioning markets for environmental products 

and services and extraordinary industrial growth without any means to mitigate the 

environmental degradation that results. Lack of awareness and bad infrastructure are 

institutional issues that make environmental law implementation extremely difficult and 

ineffective. 

 

COMMERCIAL ARBITRATION AND CLIMATE CHANGE 

Commercial arbitration is a suitable conflict resolution option for climate change and 

environment-related disputes, which nearly always have an international dimension due to the 

arbitral procedure' intrinsic flexibility and internationalism. In a recent paper on the subject, 

the International Chamber of Commerce ("ICC")29 emphasises the distinct advantages of 

arbitration in this scenario. The parties' flexibility in selecting arbitrators, for example, allows 

them to select tribunals with sufficient expertise in the regulatory and technical problems at 

stake. 

Furthermore, because the overwhelming majority of states have signed and ratified the 1958 

New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 

commercial arbitration provides the option of choosing a neutral forum for resolving sensitive 

disputes, as well as seamless award enforcement possibilities worldwide. 

Given the ubiquity of confidentiality agreements between the parties, decisional trends in 

commercial arbitration are challenging to forecast. However, given the industry sectors that 

 
29 <https://iccwbo.org/content/uploads/sites/3/2019/11/icc-arbitration-adr-commission-report-on-resolving-

climate-change-related-disputes-english-version.pdf> 
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have a strong predilection for arbitration, such as the energy and construction sectors, 

challenges linked to climate change action and environmental-related regulatory compliance 

may become more common in commercial arbitration. 

Furthermore, according to the Grantham Research Institute on Climate Change and the 

Environment, over 1,500 climate change-related legislation and policies were in place 

worldwide as of 2018. Climate change-related activities and legislation have risen considerably 

since the Paris Agreement went into effect. The natural result of these legal changes may 

increase future environmental-related business arbitrations. 

To give just one example, to meet the Paris Agreement's goals, a number of states have imposed 

new or improved environmental footprint-related reporting requirements. The UK Companies 

(Directors' Report) and Limited Liability Partnerships (Energy and Carbon Report) Regulations 

2018, for example, require certain companies to disclose their annual quantity of carbon 

dioxide emissions in tonnes resulting from activities for which they are responsible, as well as 

from the purchase of electricity for their use. 

Noncompliance with such reporting requirements may result in breaches of common 

commercial contractual provisions, such as conditions precedent or warranties, which require 

compliance with applicable laws and regulations and ensure that other companies involved in 

the contract's performance do so. Depending on the wording of the rules requiring compliance 

with HSSE regulations, non-compliance with such reporting requirements could theoretically 

support charges of breaches of such provisions. When the parties have chosen arbitration as a 

means of dispute resolution, such violations can lead to arbitration. As a result, arbitral tribunals 

may find themselves in a position where they must determine whether parties' disclosures (and, 

perhaps, underlying climate change mitigation initiatives) comply with applicable reporting 

laws and standards, as well as business HSSE policies. 

Further environmental-related arbitrations could arise if contracting parties breach or attempt 

to avoid commercial obligations by claiming force majeure based on climate change effects or 

if commercial parties pursue claims against other companies based on their climate-related 

contributions causing harm to the claimants' operations. 
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THE INTERNATIONAL COURT OF JUSTICE'S (ICC) POTENTIAL ROLE IN 

CLIMATE CHANGE-RELATED ISSUES 

The Task Force's first task is to look at how ICC Arbitration and alternative dispute resolution 

(ADR) services are already being used to settle climate change disputes and related 

environmental challenges. Due to the recent nature of the Paris Agreement and the Special 

Report of the Intergovernmental Panel on Climate Change (IPCC), disputes arising from "rapid 

and far-reaching transitions in energy, land, urban and infrastructure, and industrial systems" 

have yet to be reflected in the past and current ICC cases. Three key characteristics of existing 

ICC trials, however, are instructive30: 

(i) In commercial contracts involving energy, land use, urban and infrastructure, and industry, 

ICC Arbitration and ADR are frequently used, with these sectors accounting for a significant 

share of ICC cases; 

(ii) Investment in climate change-related projects is fast-growing, and a system shift on the 

scale suggested by the IPCC will recalibrate regulatory risk and investment strategy in sectors 

where ICC Arbitration and ADR are already common; and 

(iii) Mitigation and adaptation to climate change and systems transition, in general, may have 

an environmental impact, and ICC Arbitration and ADR are increasingly being used to address 

environmental claims. 

ICC's actions help to promote the institution's mission to a broader audience. The task force's 

execution demonstrates that arbitration has opened the road for environmental protection in 

addition to settling conflicts. The method of reducing global warming is neither simple nor 

complex. It may take some time, but the arbitration sector's collaborative efforts in various 

ways will result in success. 

 

SUITABILITY OF ARBITRATION FOR CLIMATE CHANGE DISPUTES 

India now has a plethora of environmental protection laws in its constitution and legislation. 

The mainstream judiciary and the National Green Tribunal have played a critical role by 

creating and expanding India's environmental jurisprudence. Despite the existence of such a 

 
30 Kirsten Odynski, The Role of ICC Arbitration in Resolving Climate Change Disputes, White and Case, 29-1-

2020< https://www.whitecase.com/publications/alert/role-icc-arbitration-resolving-climate-change-disputes.> 

 

https://www.whitecase.com/publications/alert/role-icc-arbitration-resolving-climate-change-disputes
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powerful structure, there are a number of major challenges that undergird the overall legal 

mechanism. Improper policy execution, callousness in implementing judicial judgements, a 

lack of competence and technical know-how among the legal profession, and legislative 

loopholes continue to be sources of worry. 

Furthermore, the dynamic nature of environmental issues necessitates quick decision-making. 

In contrast, our Constitutional Courts are already overburdened with other pressing cases, 

making it difficult for them to devote adequate attention to environmental issues. 

The NGT is neither an administrative tribunal nor a constitutional body, and it lacks judicial 

review authority. The NGT's jurisdiction is confined to only seven statutes, which creates a 

hurdle to taking on environmental cases that do not fall under these seven acts. The NGT's 

bench(s) are out of touch with recent advances in environmental law, as evidenced by some 

recent judgements that still refer to strict responsibility when the concept of absolute liability 

has been in place for some time. The Bench is also lacking in diversity, as it does not contain 

representatives from numerous sectors and locations. Apart from the chairman, the tribunal 

currently has just six members, but the NCT Act requires the appointment of 20 members (10 

judges and 10 specialists) for the 10 benches in five zones, each with two courts. The fact is 

that the premier institutions required to deal with the unavoidable environmental concerns have 

never had full strength. 

Although the Central Pollution Control Board ("CPCB") and the State Pollution Control Board 

("SPCB") have quasi-judicial powers, the difficulty is that not everyone is authorised to submit 

appeals with them. Furthermore, members appointed to the CPCB and SPCBs lack sufficient 

environmental understanding, and the majority of selections are made based on political 

interests by MLAs, MPs, and bureaucrats31. 

In an era when India is seeing unprecedented levels of industrialization and development, the 

country is also grappling with environmental concerns at an alarming rate. The current legal 

framework for resolving environmental issues is still inadequate to address the needs of the 

hour. To properly resolve concerns, it is required to report the issues to an independent multi-

speciality organisation, depending on the nature and complexity of the issues. 

 
31 As stated in Bhattacharya Committee Report, 1984, the Menon Committee Report and Supreme Court 

Judgement in Techi Tagi Tara v. Rejendra Singh Bhandari & Ors., 2017. 
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Furthermore, due to environmental regulations' strong liability restrictions, parties in 

commercial agreements generally allocate environmental risk in their contracts. An 

indemnification clause may include an indemnity or exclusions. There may be a liability release 

or allocation provision. There could be a "as is" clause in the contract. These are some of the 

clauses that could cause problems. Arbitration clauses in contracts that include the resolution 

of such disputes could be a helpful method to get things done. 

However, some sorts of environmental and climate-related disputes may not be amenable to 

arbitration. Nonetheless, commercial arbitration in India can address issues with an 

environmental component that may emerge in the framework of contractual and economic 

disputes. 

 

CONCLUSION 

Climate change is a critical issue, and the efforts done by arbitral institutions are critical. The 

arbitration has been known to address concerns relating to climate change, but the concept of 

self-contribution in making arbitration greener is a novel concept. It would take time for this 

system to adapt to the field fully, but it would make significant contributions to nature. This 

will also boost the worldwide prominence of arbitration. The arbitration will be viewed as a 

means of resolving yet another issue. These steps will become increasingly important in the 

near future. This will also allow for new efforts in the field of international arbitration to 

emerge. 

The requirement for a green economic architecture has increased the potential for diverse and 

complicated legal connections between private and public entities and the usage of adaptable 

conflict resolution procedures like arbitration. 

Climate change-related activities and legislation have expanded considerably since the Paris 

Agreement went into effect. As a result of subsequent legislative developments, environmental-

related conflicts are rising, as are commercial climate arbitrations. 

Suppose our country's goal of becoming a Global Arbitration Hub is to be realised. In that case, 

our system must broaden the scope of arbitration and embrace and adopt arbitration for climate 

change-related conflicts, both internationally and domestically. 
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CONTEMPORARY ASPECTS OF RED HERRING PROSPECTUS  

 

ABSTRACT  

During an upcoming Initial Public Offer, there is a lot of talk and analysis about  how good the 

company is and why a retail investor should invest in it. One of  the best ways to do this research 

is by reading the red herring prospectus  yourself. Analysing it will an investor make an 

informed decision.  

The prospectus is indeed lengthy and people tend to skip most parts of it but  reading it will 

help a prospective investor analyse the company better. We will  also be able to recognize and 

find possible red flags.  

A Draft Red Herring Prospectus or DRHP is the draft prospectus of the IPO. SEBI goes through 

the DRHP and recommends changes (if any) and/or  approves it. Post-approval, the DRHP 

becomes an RHP.  

KEYWORDS: Red Herring Prospectus, Prospectus, Initial Public Offer  

 

BACKGROUND  

The Indian Stock Market has seen a tremendous growth in the Last year and a  half as Pandemic 

forced people to stay Indoors and to try different ways of  earning money. During this period, 

a large number of Dematerialised Accounts  were opened and many new Discount brokers 

came into the fray.  

Investing in shares is an exciting prospect as it allows an investor to participate  in the growth 

story of a company. When a company launches shares via an  Initial Public Offering (IPO), 

many investors try to assess the potential it holds.  This usually involves assessing the 

company’s business, competition, financials,  etc. To successfully make this assessment, 

investors need detailed information  about the company. The Securities and Exchange Board 

of India has mandated  all companies launching an IPO to share certain information about their  

business, financials, risks, etc. via a document called the Red Herring  Prospectus or RHP. 
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INVESTORS CAN ACCESS A COMPANY’S RED HERRING PROSPECTUS ON 

VARIOUS PLATFORMS SUCH AS:  

1. The company’s website  

2. Stock exchanges website i.e., Bombay Stock Exchange or National Stock  Exchange  

3. SEBI’s website.  

The issuing companies also make announcements through leading newspapers  in English and 

multiple vernacular languages.  

 

IMPORTANT FACTORS TO ANALYSE IN THE RED  HERRING PROSPECTUS  

 ABOUT THE COMPANY SECTION  

Before buying any product or service we often go through each detail.  Similarly, before 

investing in any Initial Public Offer it is important to know  about the company. For this, we 

can simply visit about the company section.  

In this section, we will get all the details regarding the company like – • The business model 

of the company:  

This is a highly detailed section which focuses on the core business of the  company. As a 

prospective shareholder we must know the company well, as  our investment will be utilised 

to operate their core business.  

INDUSTRY STRUCTURE AND MARKET OPPORTUNITIES:  

This section includes estimates related to the industry in which the company is  serving. It also 

focuses on gross domestic product (GDP) growth in the  economy, consumption patterns and 

the recent improvements made in the  company. We must look at the data to analyse the future 

growth prospects of the  company.  

MANAGEMENT:  

This section mentions about the board of directors and the management of the  company. 

Various details are disclosed here like their names, designations and  

date of birth. Management and The Board are the representatives of the  Shareholders and they 

have to act as such.  
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It also provides a brief about each management person with information like –  

1. Their remuneration and shareholding pattern.  

2. If they were involved in any frauds.  

3. The managements’ criminal records if any.  

This is a best opportunity to gather detailed insights into the company’s  management.  

DIVIDEND POLICY OF THE COMPANY:  

Declaring dividends is not mandatory. But few companies coming up with an  IPO prefer 

specifying a formal dividend policy as it boosts their Capital  Subscribed.  

FINANCIAL INFORMATION SECTION  

Financial information is one of the most important areas to understand a  company. This section 

contains audited reports of the last five years.  

IT INCLUDES:  

• Assets and Liabilities  

• Profit and Loss  

• Cash Flows  

• Statement of changes in equity  

• Intangible assets  

• Borrowings  

• Shareholdings  

• Related party transactions  

• Capitalisation statement  

• Income statement  

• Various financial ratios such as adjusted EBITDA, cash flows, etc. Things to analyse in the 

financial information section:  
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a. In the income statement, we need to analyse if there is consistent growth in  the revenues of 

the company. 

b. In the balance sheet we need to check the capital base as well the debt levels  of the company. 

A debt-ridden company may not be a lucrative investment  option for young investors.  

c. Cash flow statement helps us analyse how well the company generates cash  to pay its debt 

obligations and fund its operations. Ideally, a company should  have consistent growth in cash 

flows.  

These parameters can help us give an idea about the safety and profitability of  our future 

investment.  

OBJECTS OF THE OFFER  

Before investing our hard-earned money, we must check what the company  plans to do with 

our money.  

If the funds are being raised for expansion projects, then it can be considered  worth investing. 

Expansion projects have the potential to increase company’s  future revenues.  

However, if the company is raising funds to repay debt, then the IPO may not  be the best 

investment decision. We must check various other aspects in the  object to make the final 

decision.  

QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT RISKS  

Risk is a part of every business. Hence, the company lists down all the possible  risks it could 

face post issue of the shares. This includes market risks, interest  rate risk, foreign currency 

risk, credit risk and other economic changes.  

As a prospective investor, we should be able to identify the real risks that could  pose a threat 

to the company’s future growth.  

 

LEGAL AND OTHER INFORMATION  

In this section, we will find all the unsettled lawsuits filed against the company  or promoters. 

A company with critical lawsuits is not an attractive investment  option because there is a 

contingent liability attached to their balance sheet. 
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PROMOTER’S HOLDINGS  

We also need to check if the promoters are diluting their stake post issue. Partial  reduction in 

the promoter’s holding is normal. But one should keep a close  watch on whether the promoter 

is reducing the stake substantially.  

Nobody likes to exit a company when it has the potential to reach new heights.  But if we find 

that the promoters are diluting their stake, it can be a red flag. It  means they no longer have 

faith in the company. It is best to stay away from  such a company.  

PRICE OF THE ISSUE  

When a well-known brand comes up with an IPO, it is likely to be overpriced  and still get 

oversubscribed. A popular brand image doesn’t mean that the IPO  is worth investing. Many 

well established and reputed companies had failed  IPOs such as Cafe Coffee Day, Adlabs 

Entertainment, Reliance Power, etc.  

LET’S QUICKLY LEARN HOW TO ANALYSE THE TRUE VALUATION OF A 

COMPANY:  

a. Firstly you need to calculate the price to sales (PS ratio) and price  to earnings (PE ratio) of 

the company.  

b. To calculate these ratios, we must divide the issue price by its sales  per share and net income 

per share respectively. We will find these  figures in the income statement of the red herring 

prospectus.  

c. If these ratios are higher than its listed competitors, then the stock  may be overpriced. There 

might be a possibility that the quality of  the business is better than its competitors. But we can 

cross check  it by reading the history of the company and its future prospects in  the red herring 

prospectus.  

 

LEGAL PROVISIONS OF RED HERRING PROSPECTUS  

The legal provisions of RHP are contained in The Companies Act, 2013 under  section 3232. 

For the purposes of this section, the expression “red herring  prospectus” means a prospectus 

 
32 (Singh, 2018) p. 113 
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which does not include complete particulars of  the quantum or price of the securities included 

therein.:  

(1) A company proposing to make an offer of securities may issue a red herring  prospectus 

prior to the issue of a prospectus.   

(2) A company proposing to issue a red herring prospectus under section 32(1)  shall file it with 

the Registrar of Companies at least three days prior to the  opening of the subscription list and 

the offer.   

(3) A red herring prospectus shall carry the same obligations as are applicable to  a prospectus 

and any variation between the red herring prospectus and a  prospectus shall be highlighted as 

variations in the prospectus.   

(4) Upon the closing of the offer of securities under this section, the prospectus  stating therein 

the total capital raised, whether by way of debt or share capital,  and the closing price of the 

securities and any other details as are not included  in the red herring prospectus shall be filed 

with the Registrar and the Securities  and Exchange Board.   

 

CONTENTS OF A PROSPECTUS  

As per the requirement of Section 26 of the Companies Act, 2013, contents of a prospectus 

shall comprise of:  

(i) INFORMATION TO BE GIVEN IN A PROSPECTUS - Section 26 of the Companies Act,  

2013, as amended by the Companies (Amendment) Act, 2017 requires a  prospectus to be dated 

and signed and to state such information and set out such reports on financial information as 

may be specified by the Securities and Exchange Board in consultation with the Central 

Government. However, until the Securities and Exchange Board specifies the information and 

reports on financial information under sub-section (1) of Section 26, the  information to be 

stated, in this regard, shall be as per the regulations made by  the Securities and Exchange 

Board under the Securities and Exchange Board of  India Act, 1992.  

(ii) REPORTS TO BE SET OUT IN THE PROSPECTUS - There shall be included a  

declaration about the compliance of the provisions of Companies Act, 2013 and  a statement 

to the effect that nothing in the prospectus is contrary to the provisions of this Act, the Securities 
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Contracts (Regulation) Act, 1956 and the Securities and Exchange Board of India Act, 1992 

and the rules and regulations made thereunder. 

(iii) DECLARATION TO BE MADE – A prospectus may contain a statement purporting  to 

be made by an expert. The term “expert” includes an engineer, a valuer, a  chartered accountant, 

a company secretary, a cost accountant and any other  person who has the power to issue a 

certificate in pursuance of any law. The  reports from an expert must not be included in a 

prospectus unless: (i) such expert is a person who is not and has not been engaged or interested 

in the formation or promotion or management of the company,  

(ii) he gave his written consent to the issue of the prospectus and had not withdrawn the consent 

until the prospectus is delivered to the Registrar for registration,  

(iii) a statement that he has given and not withdrawn his consent thereto is included in the 

prospectus.  

(iv) Other matters- Prospectus shall also state such other matters and set out  such other reports, 

as may be prescribed.  

 

PENAL PROVISIONS RELATING TO RED HERRING  PROSPECTUS  

When it comes to regulation2 of the Stock Market, Securities and exchange  board of India has 

been made the watchdog of all public issue of shares. The  Companies act, 2013 has 

incorporated some very tough Penal provisions  including Criminal and Civil Liability for any 

Mis-statement in the prospectus:  

Under section 34 of The Companies act:- Criminal liability for mis-statements  in prospectus.— 

Where a prospectus, issued, circulated or distributed under this  Chapter III, includes any 

statement which is untrue or misleading in form or  context in which it is included or where 

any inclusion or omission of any matter  is likely to mislead, every person who authorises the 

issue of such prospectus  shall be liable under section 447 Provided that nothing in this section 

shall  apply to a person if he proves that such statement or omission was immaterial or  that he 

had reasonable grounds to believe, and did up to the time of issue of the  prospectus believe, 

that the statement was true or the inclusion or omission was  necessary.   
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Under section 35 of The Companies act:- Civil liability for mis-statements in  prospectus.—33 

(1) Where a person has subscribed for securities of a company acting on any statement 

included, or the inclusion or omission of any matter, in the prospectus  

which is misleading and has sustained any loss or damage as a consequence  thereof, the 

company and every person who—  

 (a) is a director of the company at the time of the issue of the prospectus;   

(b) has authorised himself to be named and is named in the prospectus as a  director of the 

company, or has agreed to become such director, either  immediately or after an interval of 

time;   

(c) is a promoter of the company;   

(d) has authorised the issue of the prospectus; and   

(e) is an expert referred to in section 26(5) shall without prejudice to any  punishment to which 

any person may be liable under section 36, be liable to pay  compensation to every person who 

has sustained such loss or damage.   

(2) No person shall be liable under section 35(1), if he proves—  

 (a) that, having consented to become a director of the company, he withdrew  his consent 

before the issue of the prospectus, and that it was issued without his  authority or consent; or   

(b) that the prospectus was issued without his knowledge or consent, and that  on becoming 

aware of its issue, he forthwith gave a reasonable public notice  that it was issued without his 

knowledge or consent.   

(c) that, as regards every misleading statement purported to be made by an  expert or contained 

in what purports to be a copy of or an extract from a report  or valuation of an expert, it was a 

correct and fair representation of the  statement, or a correct copy of, or a correct and fair extract 

from, the report or  valuation; and he had reasonable ground to believe and did up to the time 

of the  issue of the prospectus believe, that the person making the statement was  competent to 

make it and that the said person had given the consent required by  section 26(5) to the issue 

 
33 (Kapoor & Dhamija, 2019) p.195 
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of the prospectus and had not withdrawn that consent  before the filing of a copy of the 

prospectus with the Registrar or, to the  defendant's knowledge, before allotment thereunder. 

(3) Notwithstanding anything contained in section 35, where it is proved that a  prospectus has 

been issued with intent to defraud the applicants for the  securities of a company or any other 

person or for any fraudulent purpose, every  person referred to in section 35(1) shall be 

personally responsible, without any  limitation of liability, for all or any of the losses or 

damages that may have been  incurred by any person who subscribed to the securities on the 

basis of such  prospectus.   

Under section 36 of The Companies act :- Punishment for fraudulently  inducing persons to 

invest money. —Any person who, either knowingly or  recklessly makes any statement, 

promise or forecast which is false, deceptive or  misleading, or deliberately conceals any 

material facts, to induce another person  to enter into, or to offer to enter into  

(a) any agreement for, or with a view to, acquiring, disposing of, subscribing  for, or 

underwriting securities; or   

(b) any agreement, the purpose or the pretended purpose of which is to secure a  profit to any 

of the parties from the yield of securities or by reference to  fluctuations in the value of 

securities; or   

(c) any agreement for, or with a view to obtaining credit facilities from any  bank or financial 

institution, shall be liable for action under section 447.   

Under section 37 of The Companies act : - Action by affected persons.—A suit  may be filed 

or any other action may be taken under section 34 or section 35 or  section 36 by any person, 

group of persons or any association of persons  affected by any misleading statement or the 

inclusion or omission of any matter  in the prospectus.   

Under section 38 of The Companies act:- Punishment for personation for  acquisition, etc., of 

securities.—  

(1) Any person who—  

(a) makes or abets making of an application in a fictitious name to a company  for acquiring, 

or subscribing for, its securities; or  
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(b) makes or abets making of multiple applications to a company in different  names or in 

different combinations of his name or surname for acquiring or  subscribing for its securities; 

or  

(c) otherwise induces directly or indirectly a company to allot, or register any  transfer of, 

securities to him, or to any other person in a fictitious name, shall be  liable for action under 

section 447.   

(2) The provisions of section 38(1) shall be prominently reproduced in every  prospectus issued 

by a company and in every form of application for securities.   

(3) Where a person has been convicted under this section, the Court may also  order 

disgorgement of gain, if any, made by, and seizure and disposal of the  securities in possession 

of, such person.   

(4) The amount received through disgorgement or disposal of securities under  section 38 (3) 

shall be credited to the Investor Education and Protection Fund.  

 

WAY FORWARD  

Picking the best IPO is not as hard as people make it to be. It is analysis and one  needs basic 

finance knowledge along with the ability to process the information  in a proper manner if we 

know what to look for. Hence reading and carefully  analysing the red herring prospectus is 

important. The more we know about the  company and its business, the better-informed 

decision we can make.  

To a layman, the red herring prospectus might still be a bit overwhelming. But it  is an important 

part of our investment decisions. The Red Herring Prospectus packs a lot of information about 

the company. If an investor goes through the  entire RHP carefully, assessing its fundamental 

strength can be easy.   
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ARBITRATION 

 

ABSTRACT  

Climate change is a reality. Environmental disputes are at an all-time high because of several 

international treaties entered into by the Countries of the world, like the Paris agreement, which 

was signed in 2015, along with their subsequent obligations and continuous pressure from non-

governmental organisations globally to save the environment and prevent climate change. The 

Environmental disputes evolved from state-to-state disputes to the investor to state disputes 

and are now moving towards commercial contractual disputes. Since the founding of the United 

Nations Organisation (UNO) and the International Court of Justice in the year 1945, the 

environmental conflicts between states have been dealt with and resolved through litigation. 

But the emergence of arbitration in the international domain and its application to 

environmental or climate change disputes is still a grey area.   

KEYWORDS: Arbitration, Climate Change, Environmental Protection, ADR  

 

INTRODUCTION  

Broadly Speaking, there are two ways of solving disputes. The first one is Traditional Dispute  

Resolution which can be done by any party to a disagreement moving to Courts and litigating 

the matter. The second one is Alternative Dispute Resolution (ADR) is a way to resolve 

disputes  outside the Courts of Law. Arbitration is a form of Alternative Dispute Resolution 

.The  dispute will be decided by one or more persons (the 'arbitrators', 'arbiters' or ‘arbitral  

tribunal’) which gives the Arbitration Award. An arbitration decision or award is legally  

binding on both parties to the dispute and enforceable in the courts of law unless all the  parties 

stipulate that the arbitration process and decision are non-binding. Arbitration is often  used in 

developed countries for the resolution of commercial disputes particularly in the  context of 

International Commercial Transactions. There are limited rights of review and  appeal in 

arbitration awards. Arbitration is not the same as Judicial Proceedings. Arbitration  is a 

procedure in which a dispute is submitted by agreement of the parties to one or more  arbitrators 

who make a binding decision on the dispute. In choosing arbitration, the parties  opt for a 

private dispute resolution procedure instead of going to court.  
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ARBITRATION LAWS IN INDIA  

The Arbitration and Conciliation Act, 1996 applies to arbitrations in India. Part I of the  

Arbitration Act deals with arbitrations seated in India and Part II deals with arbitrations  seated 

outside India. Certain provisions of Part I of the Arbitration Act such as court  assistance in aid 

of arbitration also apply to arbitrations seated outside of India. There have  been a series of 

judicial decisions and legislative amendments in recent years that apply  partly prospectively 

and partly retrospectively. The version of the Act that will apply in any  case will depend on 

the date on which:  

• The arbitration was commenced.  

• Court proceedings relating to the arbitration (if any) were commenced. • The arbitration 

agreement was executed.  

For all arbitrations commenced on or after 23 October 2015, the Amended Arbitration Act of  

2015 will apply. The Arbitration Act was also recently amended in 2019. The amendments  are 

silent as to whether they would apply to arbitrations initiated prior to the 2019  amendments 

coming into force on 30 August 2019. However, for all arbitrations started after  the 

commencement of the 2019 amendments, the amended Arbitration Act of 2019, will  apply. 

The Arbitration Act is largely based on the UNCITRAL Model Law. There are  however some 

important changes which makes it difficult to apply the Model Law  jurisprudence directly to 

each case. For example, the standard for referring parties to  arbitration under the Arbitration 

Act is significantly lower than that prescribed under the  Model Law. The Arbitration Act fixes 

time limits for the completion of an arbitration, while  the Model Law does not prescribe any 

such limit. Also, unlike the Model Law, the  Arbitration Act contains detailed provisions about 

the imposition of costs. Arbitration, while  being nicknamed the ‘businessman’s method of 

resolving disputes’ is governed by state and  union law.  

 

GENERAL PRINCIPLES OF ARBITRATION ARE AS FOLLOWS:  

• The object of arbitration is to obtain a fair resolution of disputes by an impartial third  party 

without unnecessary expense or delay.  

• Parties should be free to agree how their disputes are resolved, subject only to such  safeguards 

as are necessary in the public interest.  
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• Courts should not interfere. 

ARBITRATORS ARE COMMONLY APPOINTED BY ONE OF THREE MEANS:  

1. Directly by the disputing parties (by mutual agreement or by each party appointing one  

arbitrator)  

2. By existing tribunal members (For example, each side appoints one arbitrator and then the  

arbitrators appoint a third)  

3. By an external party (For example, the court or an individual or institution nominated by  the 

parties)  

 

RECOURSE TO ARBITRATION ON ENVIRONMENTAL DISPUTES  

Arbitration is a private dispute settlement process that provides parties with an option to  choose 

their own adjudicators and maintain the confidentiality of matters. The parties must  have 

entered into an agreement to refer their dispute to arbitration to make it binding on  them. The 

award passed is final and binding and is subject to the scrutiny of very few  grounds (no review 

on merits of the case). Also, due to the Convention on the Recognition  and Enforcement of 

Foreign Arbitral Awards, 1958 or the New York Convention, the awards  passed can be 

enforced in more than 161 jurisdictions worldwide  

Environmental disputes can be arbitrated only when it has been agreed between the parties in  

advance whether in their investment treaties, Multilateral Environmental Agreements (MEA),  

or commercial contracts. As stated above, amongst the traditional ways of dispute resolution  

mechanism use of arbitration is also mentioned. The Permanent Court of Arbitration has made  

relevant changes in its rules to incorporate procedures for arbitrating environmental disputes.  

But apart from this specialised ad-hoc arbitration is also popular between state and non-state  

private parties. 2  

 

CLIMATE CHANGE DISPUTES  

Climate change is not just another threat facing the earth and our societies, it has several aspects 

and interconnections with science, technology, economy, trade, diplomacy, and politics and 

can be the mother of many issues and problems. It is inherently an issue of global concern 
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because of the interconnectedness and interdependence of our ecosystems and communities, 

small changes can ripple out throughout the world like the 2008 World financial Crisis and 

eventually affects all living organisms. It is different from other problems faced by humanity, 

and it compels us to think differently at many levels. The concept of climate change is broad, 

and disputes arising in these contexts can be in different forms.  

 

DEVELOPMENT OF ENVIRONMENTAL LAW IN INDIA  

Environmental laws, rules and regulations existed in India since the British Regime; however, 

a well-developed framework only came into existence after the United Nations Conference on 

the Human Environment was held in Stockholm, Sweden in 1972. The result of this conference 

was the constitution of the National Council for Environmental Policy and Planning (NCEPP)  

within the Department of Science and Technology of The Government of India in 1972. This 

Council later evolved into a full-fledged Ministry of Environment and Forests (MoEF) in 1985 

which is an apex administrative body in the country for regulating and ensuring environmental 

protection. Constitutional sanction was given to environmental concerns by incorporating them 

into the Directive Principles of State Policy and Fundamental Rights and Duties by way of the 

42nd Amendment to the Constitution after the Stockholm Conference, 1976. The Directive 

Principles of State Policy and the Fundamental Duties chapters explicitly mention the national 

commitment to protect and improve the environment. Substantive laws for the prevention and 

regulation of any activity that may cause climate change in India can be described below:  

 

DURING THE BRITISH REGIME  

● Shore Nuisance (Bombay and Kolaba) Act, 1853  

● The Indian Penal Code, 1860  

● The Indian Easements Act, 1882  

● The Fisheries Act, 1897  

● The Factories Act, 1897  

● The Bengal Smoke Nuisance Act, 1905  

● The Bombay Smoke Nuisance Act, 1912  
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● The Elephant's Preservation Act, 1879  

● Wild Birds and Animals Protection Act, 1912.  

 

POST-INDEPENDENCE OF INDIA  

● National Council for Environmental Policy and Planning wasset up in 1972 and later evolved 

into the Ministry of Environment and Forests (MoEF) in 1985.  

● Policy Statement for Abatement of Pollution and the National Conservation Strategy and 

Policy Statement on Environment and Development brought out by the MoEF in 1992.  

●Environmental Action Programme (EAP) formulated in 1993 with the objective of improving 

environmental services and integrating environmental considerations into development 

programmes.  

● National Environment Policy, 2006.  

● The Wildlife (Protection) Act, 1972.  

● The Forest (Conservation) Act, 1980.  

● Environment (Protection) Act, 1986 (EPA).  

● The National Environment Appellate Authority Act, 1997.  

● Public Liability Insurance Act, 1991 (PLIA).  

● National Environment Tribunal Act, 1995.  

● Environment Impact Assessment (EIA) Notifications.  

● Water (Prevention and Control of Pollution) Act, 1974.  

● Water (Prevention and Control of Pollution) Cess Act, 1977.  

● Air (Prevention and Control of Pollution) Act, 1981.  

● Atomic Energy Act of 1982.  

● Motor Vehicles Act,1988. 

●The National Action Plan on Climate Change (NAPCC), Prime Minister's Council for 

Climate Change, laid the framework to address India's development concerns and defined its 
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approach for mitigation and adaptation of climate challenges. The Eight Missions developed 

for satisfying the principles of the National Action Plan on Climate Change are:  

● National Solar Mission (started in 2010).  

● National Mission for Enhanced Energy Efficiency (approved in 2009). ● National Mission 

on Sustainable Habitat (approved in 2011).  

● National Water Mission.  

● National Mission for Sustaining the Himalayan Ecosystem (approved in 2014). ● National 

Mission for a Green India (approved in 2014).  

● National Mission for Sustainable Agriculture (approved in 2010) and ● National Mission on 

Strategic Knowledge for Climate Change.  

Besides the above legislations, rules and policies, there are several other plans and incentives 

by the governments for energy conservation and to mitigate the impact of climate change. Each 

State also has its own Action Plans on climate change. The Indian Constitution is one of the 

few in the world that contains specific provisions on the environment. The three constitutional 

provisions which have a direct bearing on environmental matters are:  

a. Article 21 states: "No person shall be deprived of his life or personal liberty except according 

to procedure established by law." The Apex Court has recognized that the several liberties that 

are implied by Article 21 include the right to a healthy environment.3  

b. Article 48A requires that "the State shall endeavour to protect and improve the environment 

and to safeguard the forests and wildlife of the country."  

c. Article 51A establishes that "it shall be the duty of every citizen of India to protect and 

improve the natural environment including forests, lakes, rivers, and wildlife and to have 

compassion for living creatures."  

The Indian Judiciary has been playing an Important role in implementing environmental 

principles, ensuring social justice and protecting human rights. It can be rather said that, while 

deciding the environmental matters, the Supreme Court has actually brought the pattern of 

"judge-driven implementation" of environmental administration in India. The Courts have 

played a crucial role in implementing the environment law and doctrine of Polluter Pays, 

Precautionary Principle and the most important Public Trust Doctrine. The National Green 

Tribunal (NGT) is a specialized court and was set up to adjudicate and ensure disposal of 
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environmental disputes under the National Green Tribunal Act, 2010. The NGT hasjurisdiction 

to deal with violations of environmental law, to provide compensation to victims of pollution, 

relief for environmental damage and restitution of the environment. The Tribunal is also 

empowered with appellate jurisdiction against orders passed by regulatory agencies.  

 

SUITABILITY OF ARBITRATION FOR CLIMATE CHANGE DISPUTES  

Today, our Nation has a wide range of constitutional and legislative provisions on 

environmental protection. The mainstream judiciary and NGT have played a pivotal role by 

developing and strengthening the environmental jurisprudence in India. Despite such a robust 

system in place, there are several glaring concerns and problems that characterise the overall 

legal and judicial mechanism. Improper implementation of policies, callousness in enforcing 

judicial rulings, lack of expertise and technical know-how amidst the legal fraternity, loopholes 

in the legislative framework are still areas of concern. Moreover, the dynamic nature of 

environmental problems requires quick decision-making, whereas our Constitutional Courts 

are so overburdened with other pressing cases that it is difficult for them to give sufficient 

attention to environmental matters. The NGT is neither an administrative tribunal nor a 

constitutional tribunal and so it does not have the power of judicial review. The jurisdiction of 

the NGT is limited to only 7 statutes which act as a barrier for taking up environmental matters 

which do not fall within these statutes. Bench(s) at the NGT are not updated with legal 

developments in environmental law, as can be evident from the fact that several judgments 

delivered still talk about strict liability when the rule of absolute liability exists for quite some 

time. The Bench also lacks diversity in its Composition and does not include stakeholders from 

various sectors and places. The existing strength of the tribunal is just six apart from the 

chairman, whereas the NCT Act mandates the appointment of 20 members i.e., 10 judicial and 

10 experts for the 10 benches in five zones with two courts in each zone. The fact is the premier 

institution which is required to deal with the environmental issues never had a full strength 

which is not surprising as Our Judiciary has severe manpower shortage not that we do not have 

competent persons.  

Even though Central Pollution Control Board (CPCB) and the various State Pollution Control 

Board (SPCB) have quasi-judicial powers, but the issue is that not everyone is empowered by 

law to file appeals there. Also, the members appointed to the CPCB and SPCB’s do not have 

sufficient knowledge about the environment and most appointments are made based on 
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political interest by Member of Legislative Assemblies’, Member of Parliament’s and 

bureaucrats. In an age when India is witnessing a staggering rise in industrialization and 

development, the country is correspondingly facing environmental issues at a rapid pace. The 

present legislative structure to resolve environmental disputes is still not sufficiently equipped 

to meet the current needs of the hour. It is therefore necessary to refer the issues to an 

autonomous multi-specialty body depending on the nature and complexity of the issues to 

address concern effectively. Also, due to the strict liability provisionsin environmentalstatutes, 

parties in commercial arrangements typically allocate environmental risk in their contract. 

Although some types of environment and climate-related disputes may not use arbitration but 

nonetheless, disputes with an environmental component which may arise in the context of 

contractual and commercial disputes can be resolved through commercial arbitration in India. 

There may be an indemnity or exclusions to an indemnity clause. There may be a release or 

allocation of liability provision. There may be an “as is” clause. These are amongst the clauses 

that may generate disputes. Provisions for arbitration in contracts to include the resolution of 

such disputes could be a good way for effective resolution.  

 

CONCLUSION  

There have been a number of recent moves to improve the arbitration field in India. Most  

importantly, various amendments to the Arbitration Act have tried to improve the speed and  

efficiency of arbitration by: 

• Imposing time limits.  

• Encouraging institutional arbitration.  

• Reducing the scope for court intervention both at the pre-arbitration and post arbitration stage.  

• Discouraging filing frivolous applications challenging arbitral awards. • Discouraging delays 

by introducing a more realistic cost regime.  

Our Courts of law have also followed the lead with a number of recent decisions narrowing  

the scope of judicial interference. The executive has also sought to bring about efficiencies in  

arbitration involving government entities by encouraging ministries to comply with  arbitration 

awards, pending any proposed challenge, in the interests of ensuring cashflow,  particularly in 

relation to large infrastructure disputes.  
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The dispute resolution in environmental and climate change disputes is scattered and  

fragmented. The recourse to arbitration is fragmented too as seen between different domains  

including investment treaties, international agreements and commercial contracts and different  

structures including permanent institutions and ad-hoc arbitrations etc because of the complex  

nature of the dispute which can take any form in the future. But another conclusion is that the  

several actors of the legal regime be it the arbitral institutions or self-regulated organizations,  

all are fully prepared to embrace and introduce any changes required to be made in the existing  

domain to meet the demands of the future legal arena.  

If India’s dream to become the Global Arbitration Hub is to be achieved, it would be important 

for our legal system to widen the scope of arbitration and adopt and adapt arbitration for climate 

change-related disputes both at the international and the domestic level. The climate change 

related action and laws have increased manifold after the Paris Agreement came into force and 

as a consequence of legislative developments thereafter, environment-related disputes are on 

rise and so will be the commercial arbitrations on climate disputes.  

For the time being, it can be said that arbitrability of environmental disputes is a relatively  

growing regime and is rapidly taking a strong and unambiguous structure with the help of actors  

involved in the arbitration community. It provides the autonomy to parties to mould the process  

of hearings in accordance with the nature and complexity of the case and choose an expert  

panel of arbitrators to adjudicate upon the dispute.  
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CRITICAL STUDY OF NPA’S AND PUBLIC SECTOR BANKS IN INDIA  

 

ABSTRACT  

Lending or Giving Loans of a bank may be termed as an asset. When this asset ceases to 

generate income for the Bank, it becomes a Non-Performing Asset. A non-performing asset 

(NPA) is a loan or advance for which the principal or interest payment remained overdue for a 

period of 90 days. Banks are required to classify NPAs further into Substandard, Doubtful and 

Loss assets.  

1. Substandard assets: Assets that have remained NPA for a time period of less than or equal 

to 12 months.  

2. Doubtful assets: An asset would be classified as doubtful if it has remained in the substandard 

category for a period of 12 months.  

3. Loss assets: As per RBI, “Loss asset is considered uncollectible and of such little value that 

its continuance as a bankable asset is not warranted, although there may be some salvage or 

recovery value.”  

Despite the introduction of prudential norms and a stringent regulatory mechanism, the Indian 

banking system is still under continuous stress. According to the data from the Reserve Bank 

of India (RBI), Non-Performing Assets (NPAs) for unrated loans has increased to 24% (2018) 

from about 6% (2015).  

KEYWORDS: Non-performing assets, priority sector, restructuring, growth, BASEL.  

 

INTRODUCTION  

The business of banking essentially involves intermediation, i.e. acceptance of deposits and 

channeling these deposits into lending activities. Since the deposits received from the 

depositors have to be repaid by the bank, they are known as the bank’s ‘Liabilities’. As the 

loans given to the borrowers are to be received back from them, they are called ‘Assets’, so 

assets are banks’ loans and advances. In the traditional banking business of lending financed 

by deposits from customers, Commercial Banks are faced with the risk of default by the 

borrower in the payment of either principal or interest. This risk in banking parlance is termed 
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as ‘Credit Risk’, and accounts, where payment of interest and repayment of principal is not 

forthcoming, are treated as Non-Performing Assets, as per the RBI, an asset including a leased 

asset becomes a Non-Performing when it ceases to generate income in the form of Interest for 

the bank. The existence of Non-Performing Assets is an integral part of banking, and every 

bank has some Non-Performing Assets in its advanced portfolio. However, the high level of 

NPA is a cause of worry to any financial institution.  

 

IMPLICATIONS OF NPA’S 

FOR ECONOMIC: Developing sound and healthy financial institutions, especially banks, is 

an essential condition for maintaining the overall stability of the country's financial system. 

The high level of NPAs in banks and financial institutions has been a matter of grave concern 

to the public as bank credit is the catalyst to the economic growth of the country and any 

bottleneck in the smooth flow of credit, one cause for which is the mounting NPAs, is bound 

to create an adverse impact on the Indian economy. When the loans are taken are not repaid, 

much of the funds go out of the financial system, and the cycle of lending- repaying-borrowing 

is broken. The banks also have to repay their depositors and others from whom the money had 

been borrowed. If the borrowers do not pay back, the banks have to borrow additional funds to 

repay the depositors and creditors. This leads to a situation where banks are reluctant to lend 

fresh funds to new or ongoing projects, thus choking the system and the whole economy. Once 

the credit to various sectors of the economy slows down, the economy is badly hurt. There is a 

slow down in GDP growth and industrial output and a fall in the profit margins of the 

corporates, which resultantly cause depression in the market.  

FOR THE BANKING SECTOR: The most important business implication of the NPA’s is 

that it leads to credit risk management assuming priority over other aspects of a bank's 

functioning. The bank’s whole machinery would thus be preoccupied with recovery procedures 

rather than concentrating on expanding business. A bank with a high level of NPAs would be 

forced to incur carrying costs on non-income yielding assets. Other consequences would be a 

reduction in interest income, high level of provisioning (as banks are required to keep aside a 

portion of their operating profit as provisions, as NPA’s increases banks have to increase the 

amount kept aside as provisions which will reduce their net profits) stress on profitability and 

capital adequacy, gradual decline in the ability to meet the steady increase in cost, increased 

pressure on Net Interest Margin (NIM) thereby reducing competitiveness, steady erosion of 
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capital resources and increased difficulty in augmenting capital resources. NPAs generate a 

vicious cycle of effects on the sustainability and growth of the banking system and if not 

managed properly, could lead to bank failure.  

 

FACTORS RESPONSIBLE FOR NPAS  

The following factors confronting the borrowers are responsible for the incidence of NPAs in 

the banks:-  

(i) Diversion of funds for expansion/modernization/setting up new projects/helping promote 

sister concerns.  

(ii) Time/cost overrun while implementing projects of high capital expenditure. (iii) External 

factors like a raw-material shortage, raw-material/Input price escalation, power shortage, 

industrial recession, excess capacity, natural calamities like floods, accidents etc. (iv) Business 

failure like product failing to capture the market, inefficient management, strike/strained labour 

relations, wrong technology, technical problem, product obsolescence, etc. (v) Failure, non-

payment/over dues in other countries, recession in other countries, 1externalization problems, 

adverse exchange rate etc.  

(vi) Government policies like excise policy, import duty changes, de-regulation, pollution 

control orders, etc.  

Besides above, factors such as deficiencies on the part of the banks viz. deficiencies in credit 

appraisal, monitoring and follow-up; delay in the release of limits; delay in settlement of 

payments/subsidies by Government bodies, etc., are also attributed for the incidence of NPA’s.  

 

REASONS FOR RISE IN NPA LEVELS  

From 2000-2008, the Indian economy was in a boom phase and banks, especially public sector 

banks started lending enormously to companies. However, with the financial crisis in 2008-09, 

corporate profits decreased and the Government banned mining projects. The situation became 

serious with the substantial delay in environmental permits, affecting the infrastructure sector 

– power, iron, and steel – resulting in volatility in prices of raw materials and a shortage of 

supply. Another reason is the relaxed lending norms adopted by banks, especially to the big 

corporate houses, foregoing analysis of their financials and credit ratings.  
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RECENT DEVELOPMENTS TO TACKLE NPAs  

* INSOLVENCY AND BANKRUPTCY CODE (IBC) – With the RBI’s push for the IBC, the 

resolution process is expected to quicken while continuing to exercise control over the quality 

of the assets. There will be changes in the provision requirement, with the requirement for the 

higher proportion of provisions going to make the books better.  

* CREDIT RISK MANAGEMENT – This involves credit appraisal and monitoring 

accountability and credit by performing various analyses on profit and loss accounts. While 

conducting these analyses, banks should also do a sensitivity analysis and should build 

safeguards against external factors.  

* TIGHTENING CREDIT MONITORING – A proper and effective Management Information 

System (MIS) needs to be implemented to monitor warnings. The MIS should ideally detect 

issues and set off timely alerts to management so that necessary actions can be taken.  

* AMENDMENTS MADE IN BANKING LAW TO GIVE RBI MORE POWER – The present 

scenario allows the RBI just to conduct an inspection of a lender but doesn’t give them the 

power to set up an oversight committee. With the amendment to the law, the RBI will be able 

to monitor large accounts and create oversight committees.  

* MORE “HAIRCUTS” GIVEN BY BANKS – For quite some time, PSU lenders have started 

putting aside a large portion of their profits for provisions and losses because of NPA. The 

situation is so serious that the RBI may ask them to create a bigger reserve and thus, report 

lower profits.  

* STRICTER NPA RECOVERY – It is also discussed that the Government needs to amend 

the laws and give more power to banks to recover NPA rather than play the game of “wait-and-

watch.” 

* CORPORATE GOVERNANCE ISSUES – Banks especially the public sector ones, need to 

come up with proper guidance and framework for appointments to senior-level positions.  

* ACCOUNTABILITY – Lower-level executives are often made accountable today. However, 

major decisions are made by senior-level executives. Hence, it becomes very important to make 

senior executives accountable if Indian banks are to tackle the problem of NPAs.2  
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CONCLUSION  

The need of the hour to tackle NPAs is some urgent remedial measures. This should include 

Technology and data analytics to identify the early warning signals, Mechanism to identify the 

hidden NPAs, Development of internal skills for credit assessment and Forensic audits to 

understand the intent of the borrower. With the potential solutions above, the problem of NPAs 

in Indian banks can be effectively monitored and controlled, thus enabling the banks to achieve 

a clean balance sheet. Steps should be taken to prevent recurrences, which involves improving 

the governance of public sector banks and spacing them apart from the government. A more 

professional board should be set up and entrusted with all decisions. The top management of 

the PSBs has a talent deficit with limited hiring of outside talent, which should be more 

welcomed. Though this change can give rise to internal disputes, putting lakhs of crores of 

national assets on stake to build someone’s career isn’t a fair deal. For the year 2018-19, 

Finance Minister, Nirmala Sitharaman informed that a decline in the NPAs had been observed 

through execution of the 4Rs strategy by the government. This comprehensive step aims to 

clean up the banking system by Recognising NPAs transparently, Resolving and Recovering 

value from stressed accounts, Recapitalising PSBs and by introducing Reforms in banks and 

financial ecosystem. Some steps the government is already acting upon to expedite and enable 

resolution of NPAs of PSBs involve the Insolvency and Bankruptcy Code (IBC), Securitisation 

and Reconstruction of Financial Assets and Enforcement of Security Interest (SARFAESI) Act 

and stressed asset management verticals as mentioned by Ms Sitharaman. Once the banking 

sector gains expertise in project evaluation and monitoring the risks of project NPAs will be 

mitigated, and the recovery process will also be strengthened.  
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