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MODULE 4 

LEGAL PROVISION, CLAUSES, AND  

PROBLEMS IN LEGAL DRAFTING 

 

INTRODUCTION 

Contracts are legal documents that can be enforceable whenever any illegality arises on any 

part of the party. It is necessary to create a definite and clear contract for a better 

understanding of the parties and easy to know the conditions. The shelter is classified as one 

of the basic needs of a human. The following will help to draft a building contract. 

BUILDING CONTRACTS 

The meaning of a contract is defined under sec 2(h)1 of INDIAN CONTRACT ACT 1872. 

An agreement that is enforceable by law is a contract2. Therefore the building contract needs 

to be drafted by the way of making a legal agreement. This contract contains various things 

such as the parties' name, consideration, and date of completion of the project, etc. The said 

details need to be precise and conclusive. Unnecessary details complicate the understanding 

of the contract. 

STRUCTURE OF BUILDING CONTRACTS  

1. PARTY 

The contract starts with a detailed description of the parties to the contract. The builder 

company should be incorporated under the Companies Act 2013. such company to be 

represented by the secretary or the person in charge of such affairs. The said person's name to 

be mentioned and the company to be mentioned as THE BUILDER in the entire agreement 

for easy understanding. The person who wants to build a contract should reveal his detailed  

                                                             
1 Indian Contract Act, 1872, Sec. 2(h) 
2 Law of Contracts, (https://www.studypage.in/indian-law/law-of-contracts) 
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description and be called THE OWNER for convenient use. Sometimes the legal 

representatives become part of the contract when the agreement allows the party.   

2. BRIEF DESCRIPTION 

The land details to be mentioned for example of meter for the construction use. Detailed 

description to be mentioned in the schedule. The owner must declare his title over it. The 

proposal to the builder to build a house to be mentioned under it. It gives a general idea about 

the purpose and relationship between the parties. Further, it contains the builder’s acceptance 

of the proposal made by the owner. 

3. AGREEMENT 

This part plays a vital role. Here the conditions and performance of the parties are reduced in 

writing for the proper understanding. 

 Date of delivery 

It implies the performance of the builder. the contract condition part starts with the 

condition of the date of delivery of the house. It may be described as the builder will 

build and complete the house within 6 months. It defines the stipulated period for the 

delivery of the project. The builder is subjected to complete the house within the date. 

If the condition allows the said date may extend. 

 Consideration 

The consideration amount to be mentioned which is agreed to build the house. The 

consideration is calculated after the inquiry of the current market price of labor, raw 

materials, and other procurements. Although the entire consideration is not paid when 

the builder starts building. The consideration is paid on installment. The moment of 

installment to be mentioned such as Construction up to plinth level - Ten percent of 

the total contract amount. Completion of walls up to roof level - Fifteen percent of the 

total contract amount. Once the said condition is fulfilled by the builder he can 

receive the installment amount. 
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 Advances 

The details of the advances paid by the owner to the builder to be mentioned. The 

mode of payment, either cash or cheque and the place of payment are made whether 

on any condition or not. Sometimes advances are paid during the registration of the 

contract. 

 Condition and Performance 

Here the condition of the contract is described by either party. Such as the materials to 

be used for the construction of the house. Necessary designs to be added on the house, 

woodworks, parking space allotment, Payment mode, and more importantly the future 

actions for the non-performance of the contract. 

The builder holds the right to stop the construction and lien right for the nonpayment 

of installment. Further, the owner of the land is prohibited to take possession till the 

completion of the project. The builder is requested to give electricity supply and water 

supply for the construction. 

 Permissions 

Some exclusive permissions may be mentioned here. Such as periodical check by the 

owner,  Additional supervisor to check the work or architect to inspect the building 

whenever necessary. It may be granted when the builder agrees. 

 Compensation 

The liability of taking accident or material damage during construction is decided by 

the parties. Usually, the builder takes responsibility for such incidents. Because the 

owner has no role to play the construction site apart from paying the agreed amount 

and inspection. 

 Further 

This clause is usually added to the agreement. The owner may request to build an 

additional room. It allows doing the additional work with proper payment. It reduces 

to draft new contract for the work. 

 

 

 



 
ALL INDIA LEGAL FORUM 

 CONTRACT DRAFTING                                                                                                                          4 
 

 

 Schedule 

It contains a detailed explanation of the land situated. It holds the address, sq meter of 

the land. Further, it describes the way each room and floor be construed. The 

measurement, Material to be used for the specified rooms, plug points, floor works, 

windows and material to be used to make windows. 

 Witnesses 

The above-mentioned agreement to be witnessed by two parties with their signature 

along with their address. 

 Parties Signature 

The parties who enter the contract must cast their signature along with the address of 

the parties. 

DRAFTING 

Drafting is an art. It requires various skills to become an elite drafter. The most simple 

document is considered as a strong document irrespective of holding complicated words and 

conditions. having said that the draft must hold the primary object of the relationship between 

the parties.  

LEGAL PROVISIONS 

The person who drafts the legal document must collect enough data about the legal provision 

involved in the transaction and the relationship between the parties. Assume that when a 

person asked you to make a draft on the mortgage. The drafter must consider the TRANSFER 

OF PROPERTY ACT 1882, REGISTRATION ACT, 

STAMP ACT for the stamp valuation of the paper, CONTRACT ACT to determine the 

legality of the contract as well as the consideration to the contract. If the party failed to 

consider the legal provisions that will lead to illegality. Understanding the legal provision is 

the primary duty of the person who drafts the document. Richard Widick stated that it is 

essential to know the legal; provisions before start drafting the legal document. 
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IMPORTANT CLAUSES 

1.  Consideration Clause 

Consideration is the primary object of the contract. When there is no consideration 

time some contracts hold zero consideration such as transfer to their own family based 

on love and affection. The consideration to be mentioned properly. If it is money 

value that should hold both numerical value as well as in words to avoid confusion. 

2. Performance Clause 

It deals with the liability of both the party to act upon the contract. Performance is the 

result of the contract. Failure of performance leads to the destruction of the object of 

the contract. Performance to be mentioned in plain and clear words. It should not be 

in complicated form to confuse the partiers. If it is of such nature that will lead to 

failure of performance. Therefore it should be plain and concise. 

3. Condition Clause 

All conditions to the contract to be mentioned properly. Conditions should not 

become a burden to the party to abide by. Therefore it should be drafted in such a 

way. It holds the period to execute such actions. It is limiting the rights of the parties. 

Sometimes jurisdiction to raise a dispute on the matter mentioned here. It restricts the 

party to move on to an open court of law. 

4. Residuary Clause 

It residues the unfilled blanks in the contract. It holds further action in the agreement. 

Some contract leads to mutual help to the parties even though the contract ends with 

the prior mentioned action. 

PROBLEMS IN DRAFTING 

There are no such big problems in drafting a document. The primary mistake is mentioned 

below 

 failure to mention the date of execution 

 missing of non-performance remedy clause 

 value mistake 



 
ALL INDIA LEGAL FORUM 

 CONTRACT DRAFTING                                                                                                                          6 
 

 

 conditional error 

 complicated terms used in a performance clause 

 statements not precise mentioning irrelevant statements 

 mistakes in schedule 

DISPUTE RESOLUTION AGREEMENT & CONFIDENTIAL 

AGREEMENT 

All disputes can be resolved through an agreement legally. But drafting a perfect agreement 

needs attention and to be made without bias. Agreement stands to protect both parties to 

resolve the dispute amicably. 

DISPUTE RESOLUTION AGREEMENT 

This agreement is future-oriented. Dispute resolution agreement is an agreement which is 

made between two or more person in a case of dispute between the parties or the possibilities 

of the future dispute to resolve it in a prescribed manner in the contract. These agreements are 

working outside the purview of the judiciary, Such as mediation, arbitration. 

IMPORTANT CLAUSES 

1. PARTIES 

This clause is concerned with the party's details and the relevant details about them. 

This stands to the parties who have availed of this agreement. 

2. STATEMENT OF DISPUTE 

This clause covers the dispute between the parties or possible disputes near future. 

3. MODE OF RESOLUTION 

In this part, the possible mode of resolving dispute methods will be mentioned. Such 

as arbitration clause or mediation clause, conciliation clause, or negotiation clause. 

4. MODE OF OPERATION 

The mode to solve the arbitration to be mentioned such as the place where the 

arbitration to be conducted. 
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CONFIDENTIAL AGREEMENT 

A confidential agreement is a business contract to protect the trade secret, company 

information, formula between the parties related to the contract. Registration of the said 

contract is not mandatory. Not even to be mentioned in a stamp paper. 

 IMPORTANT CLAUSES 

Here the protected information details to be mentioned. This part explains the information 

need to be protected. 

1. DISCLOSURE 

Here the limitation of the disclosure of the said information be mentioned and 

information related to the above information need not be disclosed. 

2.  USE OF CONFIDENTIAL INFORMATION 

In this phase, the model of using the information is mentioned. If it is a formula that 

extends to the information that can be used is mentioned. 

3. TERMS & BREACH OF CONTRACT 

Here the terms and conditions of the parties to be mentioned. If any violation of the 

terms amounts to a breach of the contract. There the notice of breach, and violation 

clause to be mentioned. 

4.  REMEDIES 

Here the remedy avails to the affected party are mentioned. It may be monetary 

compensation or judicial intervention or automatic termination of a contract. The 

above to be mentioned. 

DRAFTING MISTAKES & PROBLEMS  

Doing mistakes isn't a crime. But mistakes in a contract done by a drafter lead to loss to the 

relevant persons. Avoiding mistakes is the way to achieve the object and purpose of creating 

the contract. Therefore the need to create a flawless contract places an immense role. 
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MISTAKES, PROBLEMS IN DRAFTING 

1. EXECUTION DATE 

This is the basic mistake done by many drafters while drafting a contract. Because 

there a gap between registering a contract and executing a contract. To avoid that 

mistake leave the blanks at the places where the execution date to be mentioned. On 

the date of  registration fill that blank.  

2. DEFINITION CLAUSE 

This is the place where the relevant matters to the concerned subject of the contract 

are mentioned. A mistake in this part creates an error in the entire contract. Therefore 

this clause to be scrutinized fully. To avoid mistakes in that part cross-verification 

before registration is needed. 

3. SCHEDULE 

Every contract related to the transaction involves terms of property. Schedule to be 

mentioned in a way which is mentioned in mother document. Mistakes in schedule 

cannot be overlooked by the judiciary as well as the other party. To avoid that mistake 

coping with the schedule property details in the original documents is the only way.  

4. COMPLICATED CLAUSES 

Adding too many complicated clauses in a contract can be deemed as a mistake of the 

contract. Complicated clauses lead to the misunderstanding of the entire subject. 

Because all the time the drafter can explain the meaning of the clause to the parties in 

such a way the clause has been made. Therefore making a plain and meaningful 

clause is the only way to avoid the mistake. 

5. CONSEQUENCES OF BREACH OF CONTRACT 

This is the place where most of the drafters are doing mistakes. It should deal with 

how the breach may occur, the violation of a condition that leads to the failure of the 

contract, and the moment at which the breach starts. This clause ends with the 

consequence of the breach. Each detail to be addressed in a concurrent and precise 

way. 
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6. EXPIRY CLAUSE 

Most of the contract has been designed for an infinite period. Where there is no 

breach there is no end to the contract is the problem behind this issue. When a party 

wants to change a dealer the matter of notice and other procedures to be added while 

drafting a contract. This is called the expiry clause. 

7. METHOD OF RESOLVE 

This is the place where the breach is been settled. It is a settlement of dispute 

procedure. Most of the contract contains Arbitration, Conciliation. Bu missing of the 

place where the arbitration board can be situated, the arbitrator details is a grave 

mistake which is not acceptable. A mistake on those leads to judicial intervention 

which is a burden to the party. It should be addressed independently as the only way 

to resolve the mistake. 

  

CONCLUSION 

All mistakes to be settled before the registration of a document. Therefore the drafters 

adopting the rough copy methods to avoid mistakes. Reading every line in a contract 

thoroughly, again and again, the simple way to settle the problems and mistakes. Both 

confidential agreements and dispute resolution agreements are made to resolve disputes 

without judicial intervention. Therefore that should be drafted statically and properly. A fine 

Legal language is a language where an ordinary man can understand the statements easily. 

Therefore drafts to be clear and simple. This is the best way to avoid mistakes. 

 

 

 


