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FOREWORD 

 

 
More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for their 

writing, the public has almost always damned lawyers and judges for theirs. If this state of affairs 

has changed in recent times, it is only in that many lawyers and judges have now joined the rest of 

the world is complaining about the quality of legal prose. My best wishes to all these student 

contributors, for their future endeavors. My best wishes and assurance to the readers that this will 

add a lot to the knowledge after reading this perfect case compilation. It’s not just for the legal 

fraternity but for anyone who has an interest in the field of law. 

 

 

By 

Ishita Arora 

Magazine Coordinator 



3  

 

 

 

 

 

PREFACE 

 

All India Legal Forum is replenished with information to give students a ready reference to the 

various areas of legal issues and news. All India Legal Forum is a team of more than 400 law students 

across the country to tackle basic problems which a legal researcher faces in day to day life, putting 

forward the basic things needed for researching and drafting. 

The All India Legal forum strives at providing a valuable contribution to contemporary legal issues 

and development. The organization seeks to bring out a platform to provide resourceful insights on 

law-related topics for the ever-growing legal fraternity. All India Legal Forum doesn't just publish 

blogs but also guides the authors. Determination and dedication are considered as ultimate requisition 

to be a good researcher by the All India Legal Forum, it also thrives to instill the values. 

The reason behind the smoothed running of All India Legal Forum is the official structure of the 

organization in which different rules are allotted by considering the strengths of the students and 

giving them roles accordingly through various Boards and Committees incorporated in the 

Organisation. 

The Legal Fort Night subdues about the current legal issues and news happening around. It consists 

of the summaries of the Supreme Court and High Court Judgements of the 14 days. The Legal Fort 

Night Team keeps compiling the judgments of the Supreme Court and high court regularly. The 

Legal Fort Night not only compiles the judgments of the Supreme Court and High Court, but it also 

deals with the static law. We’re glad to be a part of the All India Forum. 
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Legal News 

 

 
The decision granting anticipatory bail to journalist has been challenged before the apex court. 

 

 

 
 

In Varun hairmath rape case lodged against him by a 22 year old woman has been challenge before 

the apex court, as his anticipatory bail application was rejected by additional sessions judge at the 

fast track courts in Patiala House court bail earlier this year on the basis of women's complaint and 

FIR under Indian penal code section 376 punishment for Section 342 punishment for wrongful 

confinement and section 509 word gesture or act intended to insult the modesty of the woman was 

registered at the chanakyapuri police station here in Delhi the complaint before the high court had 

cited eight major discrepancy in the prop conducted by the Delhi police before the high court senior 

advocate appear for the complainant woman. 

In her plea filed in the top court the petitioner has alleged that the accused has not faced custodial 

into interrogation even for a day in that case the spite no operating in the police investigation buy 

a minute critical and erroneous assessment of section 164 statement of the complainant petitioner 

and the summary evaluation of the nature of consent at a stage where the accused has not even 

faced a days custodial interrogation the High court has erroneously granted anticipatory bail in such 

offences as rape and assault said the play drawn by advocate Jay Anand. section 164 of the code of 

criminal procedure deals with the recording of confession and statement before a magistrate the 

petitioner said that the high court had on April 9 granted him interim protection from arrest that 

cute had appeared before the investigating authorities.it claimed that the FIR section 164 CrPC 

statement of the complainant both category record that the petitioners said no. the accused counsel 

had also highlighted WhatsApp and Instagram chats between the complainant and the accused 

before the trial court in order to show the love and passion between them. Current scenario the trial 

court while rejecting is anticipatory bail plea he said that consent cannot be applied from the 

complainants previous experiences with the accused and if the woman is stated in a evidence before 

the court that she did not consider the court shall presume she did not. 
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Government should take a decision and come to the age of the 

transgender community who require immediate relief: High court of 

Madras. 
 

The petitioners prayed that a direction be passed regarding the installment of rupees 2,000 of cash 

relief to be paid in the month of may to transgender persons who are not in possession of ration 

cards on the basis of their transgender identity cards or any other comment ID card. 

Background of the case: 
 

the chief justice bench lid of justice Sanjiv Banerjee and justice senthilkumar ramamoorthy hard 

public interest litigation filed by transgender right activist Grace Bhanu Ganesan which stated that 

majority of transgender persons in the state of Tamil Nadu are not in possession of ration cards a 

boat was set up in the year 2020 to register all the transgender and the issue identity card however 

the board is stopped functioning due to covid-19 pandemic the petition filed by the activities 

represented by senior advocate Janak Kothari sought a direction to the state to extend that the 

authorities fail to consider the right to life of socially and economically backward transgender 

community also lost their livelihood like the others due to the lockdown and other covid-19 

restrictions. 

Submission by the government: 
 

it was submitted by the advocate general appearing on behalf of the state government that it will 

sympathetically consider an extension of covid-19 cash relief of rupees 4000 to the transgender 

community who do not have a ration card in this state the state government also submitted that the 

eligibility for receiving the relief won't be limited to the persons holding a ration card as there are 

other forms of identity cards to indicate orientation. 

Order of the court 
 

The honourable High court of Madras and its order held that the government should take a decision 

and come to the aid of transgender community who require immediate relief the chief justice also 

held that corporate houses may also contribute to this cause. 

The matter then listed on 7 June 2021 for the state government to indicate if any measures have 

been taken in such regard. 
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The authorities should not relegate or compel citizens to move courts 

again and again: High court to centre. 
 

 

 
In view of the national litigation policy the Union of India authority's or to keep in mind that if facts 

are similar and decisions are already been rendered by a competent court or tribunal it should be 

followed by them in the subsequence in the manners the authorities should not relegate citizen or 

compele   to go to courts time and again a bench of chief justice DN Patel and justice Jyoti Singh 

said and added that multiplicity of litigation has to be avoided. It is also said that NLP was floated 

to curtail filing of cases before the courts tribunals again and again on the same issue the observation 

by the bench came during the hearing of a plea by interglobe aviation limited which operates low 

cost carrier Indigo airlines seeking directions to the customs authorities to implement the ruling of 

custom excise and service tax appellate tribunal that re-import of repaired parts of aircraft used by 

the company ware exam from integrated goods and services tax. The court said that twice the error 

by the customer it is interpreting the 2017 notification was corrected by CESTAT but when a new 

officer takes charge he or she interprets the notification in a new manner. 

 

 
Muslim League has challenged the centres order on citizenship to Non Muslim 

minorities 
 

 

 
The Indian Union Muslim League has challenged the centres may 28 order issued by ministry of 

home affairs asking minorities from Afghanistan Bangladesh and Pakistan have taken refuge in India 
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apply for citizenship the order had in power 13 districts of Gujarat Rajasthan Chhattisgarh Haryana 

and Punjab to grant citizenship to non Muslim minorities including Hindus , Sikh, Jain, Buddhist, 

Parsi and Christians.the home ministry had issued the notification for immediate implementation of 

the order under citizenship act 1955 those eligible to apply for Indian citizenship are currently living 

in Morbi Rajkot Patan and Vadodara of Gujarat and baloda bazaar Chhattisgarh Jalore Udaipur Pali 

Barmer and Sirohi in Rajasthan, Faridabad in Haryana and Jalandhar in Punjab. notably the centre 

had brought citizenship amendment act in 2019 to expedite citizenship being given two non Muslim 

refugees from Bangladesh Pakistan and Afghanistan the c in a case is still pending in the supreme 

court and the rules are yet to be finalized the application was invited under the citizenship act of 

1955. The IUML the first to challenge the citizenship amendment act 2019 in the supreme court the 

CAA had attracted widespread protest in many States. The IUML had filed the application in the 

pending CAA case. it contended that the provisions of the citizenship act cited do not permit the 

classification of applicants based on religion the also submitted that MHA order is a violation of 

article 14 as it treats people within a particular class that is persons entitled to apply for citizenship 

by registration and naturalization unequally By virtue of their religion. 

Mumbai court issued a notice to lawyers in connection with a 

defamation complaint : Devendra fadnavis defamation case. 
 

 
 

 
 

Earlier this month fadnavis had lodged the complaint before a magistrate court and had claimed that 

a press note which was issued by two lawyers Satish and Sameer seikh contained statements against 

him which were false and maligned his character. 

the press note circulated in March this year by the two lawyers after the media conference in Mumbai 

had South to link fadnavis to the killing of an architect gadi in Nagpur on September 6 2016 over a 

plot of land. Fadnavis in this complaint said that the note had false statements and imputations which 

harm and lowered my reputation. He had also said that the note was widely circulated on social media 

and it could mislead people,the leader of opposition had then asked the court to initiate action against 

the lawyers for defamation. 

The court now ask the two lawyers to appear before the court on July 16. 
 

Detention of Lucknow Mosque panel individuals stayed by Allahabad high 

court. 
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The Lucknow seat of the Allahabad High Court as of late remained the capture of Gareeb Nawaz 

Masjid's board individuals against whom a FIR has been recorded blaming them for producing 

mosque's documents. 

The division seat of Justices Attau Rahman Masoodi and Ajai Kumar Srivastava-I passed this request 

while hearing an appeal documented by Mushtaq Ali and Ors. 

The FIR was held up against the Petitioner as a case under Sections 419, 420, 467, 468, 471 I.P.C., 

police headquarters Ram Sanehi, District Barabanki. 

The Petition presented that the F.I.R. held up against the Petitioners doesn't explicitly specify any 

public document, which has either been fashioned or controlled by the applicants in any way. The 

actual substance of the F.I.R. are in this manner bogus and unwarranted. It is additionally presented 

that the supposed mosque was a WAKF by the client and was enrolled as a WAQF property. 

It is likewise presented that the rights were secured under a legal request passed by the Court. The 

Additional Government Advocate restricting the viability of the writ request has not had the option 

to explain concerning what documents explicitly were manufactured by the applicants. Nonetheless, 

it is presented that the examination is yet forthcoming. It is additionally presented that for absence 

of directions an unmistakable position can't be brought to the notification of the Court. In this way, 

the Court coordinated that a counter sworn statement be documented inside three weeks. Response 

affirmation, assuming any, might be documented inside seven days from that point. 

Inner evaluation measure for Class X examinations unlawful: Plea in Delhi high 

court. 
 

 

The Delhi High Court Wednesday gave notice on a plea that says that alteration in arrangement for 

the classification of imprints for class 10 board tests dependent on internal assessment directed by 

the school is disregarding Article 21 and 21A of the Constitution of India and different Acts. The 

court requested the assessment of CBSE, Central and Delhi Government. 
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The request before the seat of Chief Justice DN Patel and Justice Jyoti Singh featured the 

disappointment of the CBSE to guarantee the assurance of the central right of understudies showing 

up in the class 10 board assessment, under arrangements of Articles 19(1)(a), 21 and 21A of 

constitution of India. 

It is put together by the Petitioner that due to Covid-19 pandemic since March 2020, and the cross- 

country lockdown forced since 22.03.2020, the understudies couldn't go to the schools, while figured 

out how to adapt on the other hand through the online classes led by the schools. 

In numerous schools, the online classes were not been overseen proficiently, additionally the 

understudies, guardians and instructors keep on being under pressure of educating and learning 

through another new method of instructing learning. The second rush of the COVID-19, the cases in 

different states have been increased and many have lost their lives, though the understudies showing 

up in the class 10th and 12th board in 2021, stayed under pressure of showing up in the board tests. 

As the existences of understudies and their families couldn't be put to chance, in this manner the 

CBSE Board chose to drop the disconnected tests of class tenth and contrived an instrument of 

classification of characteristics of the understudies of class tenth by the schools dependent on the 

inward assessment assessments, asserted the Petitioner. 

The applicant further presented that, the guardians have the fear that the strategy contrived by the 

board for the assessment of understudies of class 10th dependent on unprejudiced and practical 

scholastic record, would be abused by the school administrations against the wards of the guardians 

who have been battling against the commercialization of instruction. 

 

 
Tarun Tejpal rape case: Bombay HC issues notice on Goa govt request against his release. 
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The Bombay High Court Wednesday gave notice to previous Tehelka magazine editorial manager 

Tarun Tejpal on the Goa government's allure against his forgiveness in an rape case. 

The Goa seat of the Bombay High Court gave the notification on the changed appeal of the state 

government which says that the release of columnist Tarun Tejpal in a rape case was a fit for retrial 

as the lower court had shown an absence of comprehension of a casualty's post-injury conduct and 

rebuffed her character. The state government said the preliminary court had "lost sight" of the way 

that it was Tejpal who was a blamed and was being investigated, and not the person in question." 

Referring to divides in the judgment which noticed that the CCTV film and photos from the occasion 

show the casualty bright and grinning, the public authority in its appeal said the perceptions "sell out 

a total absence of comprehension of the post-injury conduct of casualties." 

The public authority in its supplication further said that the preliminary court blundered in absolving 

Tarun Tejpal on the ground that the researching official has not examined certain parts of the case,  

which are insignificant in contrast with the bigger extent of the case. 

The trial court on May 21 had cleared Tejpal of all charges which included illegitimate control, attack 

or criminal power with aim to shock humility, inappropriate behaviour alongside assault against his 

female partner which was tested by the State of Goa. The Goa government later recorded an appeal 

against the acquittal. 

 

 

Delhi High Court reserves directive on Juhi Chawla’s plea which was against 5G. 
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The Delhi High Court's web based hearing in the request documented by Bollywood entertainer Juhi 

Chawla against the establishment of 5G organizations the nation over was hindered by 

 

 

 

 
 

individuals murmuring her tunes on three events. Chawla additionally went to the meeting and the 

second she went along with, somebody began murmuring a mainstream tune from her movies. 

Taking a solid note of the interferences, Justice J.R. Midha requested his staff to distinguish the 

people so scorn move can be made. The court likewise requested their expulsion from the gathering. 

The Court was hearing the issue of court charges to be stored by the offended party when it was 

again hindered by another melody. From that point, Justice Midha recognized the individual and 

requested to give a hatred notice. The court likewise requested the IT division from the Delhi High 

Court to distinguish the individual and illuminate Delhi Police for essential activity. Juhi Chawla had 

herself shared the link of the conference on Twitter prompting the interferences. 

 

 
Advocate directs legal notice to Twitter over wrong information to user.( mamta bannerjee). 

 

Advocate Abhishek Choudhary has sent a legitimate notification to Twitter according to a Twitter bio, which 

portrayed West Bengal Chief Minister Mamata Banerjee as the "Guardian of our Constitution". 

He said, "The Title given according as far as anyone is concerned, must be given to Constitutional Courts, all 

the more explicitly the Supreme Court of India. The Constituent Assembly banters on October 16, 1949 Part 

II (Volume X) recommend that the Supreme Court of India is the sole guardian of each article of the 

Constitution. According to law just as of certainty, the Supreme Court is the solitary defender, caretaker, and 

guardian of the Indian Constitution and not Madam Mamata Banerjee, as guaranteed in the Twitter handle". 
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Endless supply of certain deceptive realities identified with the Constitution, being spread through the Twitter 

handle, Advocate Abhishek Chaudhary sent lawful notification to Twitter. He called upon to, "Suspend 

Twitter with quick impact for spreading bogus and misdirecting data". Bring down the check identification 

from this Twitter handle with prompt impact. what's more, Tender an unrestricted expression of remorse to  

individuals of India for the aforementioned obliviousness". 

 

 

Ex Supreme Court judge Arun Mishra takes responsibility as NHRC chairperson 
 

 
 

Justice Arun Mishra, resigned judge of the Supreme Court, today assumed responsibility as director of the  

National Human Rights Commission (NHRC). Justice Mishra was selected as Judge of Madhya Pradesh High 

Court in 1999, and furthermore filled in as Chief Justice of Rajasthan High Court and Calcutta High Court  

prior to being raised to the Supreme Court in 2014. He resigned from the Supreme Court on September 3,  

2020. At the point when the Appointments Committee prescribed the name of Justice Mishra to head the 

board, it was eagerly gone against by Leader of the Opposition in the Rajya Sabha, Mallikarjun Kharge. 

Others individuals from the board were Prime Minister Narendra Modi, Home Minister Amit Shah, Deputy 

Chairman of the Rajya Sabha, Harivansh and Lok Sabha Speaker Om Birla. 

Court in Dominica adjourns hearing in Mehul Choksi case 

 
The fugitive diamond trader is facing charges of entering the island territory illegally 
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Hearing began on Wednesday against fugitive businessman and diamond trader Mehul Choksi at a 

court in Dominica, where he is facing charges of entering the island territory illegally. 

Opposing the public prosecutor in the court, Mr. Choksi’s team said he was “traumatised” after being 

tortured in custody of alleged kidnappers, who took him from his residence in nearby Antigua where 

he had acquired citizenship. 

 

 
 

The hearing will continue on Thursday. The case had taken a turn against Mr. Choksi after Antigua 

and Barbuda Prime Minister Gaston Browne claimed that Mr. Choksi had left his residence there out 

of his free will with a female companion and that Dominica should hand him over to the Indian 

authorities, who were expecting that country to carry out the International Red Corner Notice against  

Mr. Choksi, accused of defrauding the Punjab National Bank and the State Bank of India of ₹13,500 

crore. 

On Wednesday, Mr. Choksi’s team claimed that his human rights were violated ever since he was 

allegedly “abducted” from Antigua. “My husband is in hospital and I have been able to speak to him.  

He is traumatised and has lots of wounds. He was also mentally tortured. We are deeply anguished 

by comments of Antigua PM Browne,” Priti Choksi told WION, a TV channel. 

During the hearing, Mr. Choksi’s team also raised questions about a female friend who allegedly 

plotted his removal from Antigua to Dominica. Lawyers appearing for Mr. Choksi argued that he is 

an Antigua citizen and he should be sent back to Antigua. 

Antigua maintains that Mr. Choksi remains an Indian citizen. Indian authorities who are closely 

watching the case maintain that Mr. Choksi should be extradited to India as he committed crimes 

while being an Indian citizen before taking the Antigua citizenship. Mr. Choksi’s team maintains 

that he should be sent to Antigua to face trial there where he enjoyed protection against immediate 

deportation to India. 

 
Gautam Gambhir Foundation guilty of hoarding Fabiflu: Drug controller tells Delhi high 

court 
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The body also found Aam Aadmi Party's MLA Praveen Kumar guilty under the same act. 

Cricketer-turned-politician and an MP from Bharatiya Janata Party, Gautam Gambhir was on 

Thursday found guilty of unauthorisedly stocking and giving Fabiflu drug to Covid-19 patients, 

Delhi's drug controller body said in the Delhi high court. Appearing for the drug controller, advocate 

Nandita Rao said the cricketer’s group, Gautam Gambhir Foundation, committed an offence under 

Drugs and Cosmetics Act as it was found stocking medicine in an unauthorised manner. 

 

 
 

The body also found Aam Aadmi Party's MLA Praveen Kumar guilty under the same act. The court 

asked Rao whether the status report submitted by the drug controller was in relation to Gambhir only 

or "does it relate to Praveen Kumar also?" 

"Status report deals with MLA Praveen Kumar also and we have found him guilty too," Rao said in 

a response to the court. 

Delhi HC asks them to take action against these people as well as others saying that an example 

needs to be set. "We want you to take action against these violation in terms of your report so that 

an example is set," the court said. 

It also directed the body to file a status report on the same. The matter has been listed for further 

hearing on July 29. 

 
SC judge Justice Ravindra Bhat, however, said the Parliament cannot decide which order 

passed by the Court should be implemented and which need not be 

 

 

 

 

 

 

 

 

 

 
The Parliament is empowered to enact laws overturning Supreme Court judgments, the Central 

government through Attorney General KK Venugopal told the top court on Thursday. 

The submission came on a plea by Madras Bar Association challenging Sections 12 and 13 of the 

Tribunal Reforms (Rationalisation and Conditions of Service) Ordinance, 2021 (Ordinance) and 

Sections 184 and 186(2) of the Finance Act, 2017 as amended by the Ordinance. 
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One of the moot point of the hearing was whether the retrospective effect given to Section 184(11) 

of Finance Act would override the judgments of the Supreme Court. 

 
Justice Hemant Gupta, who was on the Bench, asked Central government, "If you are enacting 

legislation then are you not nullifying the judgment of this court?" 

"I am sorry to say but Your Lordships can pass any number of orders but the Parliament can say it is 

not in interest of the country and enact a law," replied Venugopal, as per a report carried by Bar & 

Bench. 

 

 

 

 
Justice Ravindra Bhat, however, said the Parliament cannot decide which order passed by the Court 

should be implemented and which need not be. 

"If you say that Parliament takes a call through standing committees and courts cannot strike down 

a law then we go to the pre-Marbury days. Sometimes we read down a law or uphold it or strike it 

down. Each wing is interpreting the Constitution. If the court says that law is violative of the 

Constitution then it is. But when you say when Parliament says which is an implementable order etc 

are you saying they will call which is a valid law. Frankly I don't think so," he said. 

Justice L Nageswara Rao also voiced similar concerns stating that the Central government losing a 

case cannot be a subject matter of legislation. 

"How is it you have knocked down the basis of our order? Union of India losing a case will become 

a subject matter of legislation. Then this will become the order of the day," observed Justice Rao. 

 
Senior Advocate Datar pointed out that his association with the petitioner, Madras Bar Association 

started this battle (to safeguard independence of Tribunals) in 1986 and it has been 36 years and that 

he is "still fighting for the association". 

"A widow of an armed force officer does not care about US Court's Marbury principle, she wants 

justice from the tribunal in 12 to 18 months. Why this confrontation?" said Datar. 

The Court eventually proceeded to reserve its verdict. 

In its plea before the Supreme Court, the Madras Bar Association submitted that the challenged 

provisions are in "contravention of the principles of separation of powers, independence of the 

judiciary (both being part of the basic structure of our Constitution), and are against efficient and 

effective administration of justice". 
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Datar, representing the petitioner, argued that Section 184 of the Finance Act, 2017 contravenes the 

previous decision of the Supreme Court in Union of India v R. Gandhi [(2010) 11 SCC 1], Madras 

Bar Association v Union of India, [(2014) 10 SCC 1], Rojer Mathew v South Indian Bank Ltd, 

[(2020) 6 SCC 1] and Madras Bar Association v Union of India (2020). After the 2020 judgment of 

the Supreme Court in Madras Bar Association case, the ordinance was promulgated in April 2021, 

whereby nine central legislations were amended, thereby abolishing four tribunals. 

 
With respect to Finance Act, 2017, Section 12 of the ordinance substituted Section 184, Section 13 

of the ordinance inserted Section 186(2) and the Eighth Schedule was amended so as to omit the 

aforesaid four tribunals and to substitute the item relating to the National Consumer Disputes 

Redressal Commission. 

 

 
 

"In the 2010 judgment, Justice Raveendran had said lets not make tribunals a haven for retired 

people. Then Justice Deepak Gupta had said ‘bring in younger people’. Advocate who has finished 

15 years and at 45, why cannot they come? If the ultimate aim to bring good people to the tribunals, 

50 age limit would act in detriment. If I am a 50 year old lawyer and a family man, how will I join a 

tribunal, where my future and housing is not assured. Kindly declare the ordinance as 

unconstitutional and by the doctrine of severability nothing survives and ordinance has to go and is 

only a defiance of the judgment of this court," argued Datar. 

Making false allegation of impotency amounts to cruelty: Kerala HC 

Making a false accusation in legal divorce proceedings could lead to dissolution of marriage on the 

ground of cruelty. 

 

 

 

 

 

 

 

 

 
KOCHI: Making a false accusation in legal divorce proceedings could lead to dissolution of marriage 

on the ground of cruelty. Accusing each other of having impotency by couples during divorce 

proceedings will be considered as cruelty, the Kerala High Court has declared and nullified the 

marriage of two doctors in Ernakulam. 
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A division bench comprising Justice A Muhamed Muhamed Mustaque and Justice Kauser 

Edappagath observed: “Casting aspersions like impotency or erectile dysfunction by one spouse 

against the other in matrimonial proceedings will undoubtedly constitute cruelty.” The court issued 

the order while allowing the petition seeking to dissolve the marriage between the woman and the 

petitioner on the grounds of incurable unsound mind and cruelty. According to the husband, his wife 

had been suffering from incurable unsoundness of mind and mental disorder prior to the marriage 

and his consent to marriage was obtained by suppressing the fact. 

 
The order stated that two young medical graduates tied the knot with the hope that the bond between 

them would last forever with love and joy. But, their hope did not last even the first night. For both,  

the much-anticipated wedding night was disappointing, if not terrible. 

 

 

 

 
The man found the wife drowsy, lethargic, abnormal and not being excited as a normal newly-wed 

bride would be and the woman found the husband emotionless and suffering from erectile 

dysfunction. The court held that unsubstantiated accusations and character assassination in a written 

statement would constitute mental cruelty. 

 
Apart from the bold allegations in the counter statement, there was nothing on record to show that 

the man was suffering from erectile dysfunction. He deposed during evidence collection that he was 

prepared to undergo a medical examination to disprove the contention of his wife that he was having 

such a sexual incapacity. No such steps had been taken by her. 

 
Hence, she had failed miserably to substantiate the imputation made by her that he was suffering 

from erectile dysfunction. The allegations and counter-allegations levelled against each other 

establish that there is no further chance of a reunion. He has pleaded and proved specific instances 

of cruelty meted out to him by his wife. Hence, the marriage between them stands dissolved, the 

court ruled. 
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High Court Asks Delhi To Gather Info On Children Orphaned During Covid 

The court was told by an NGO that there was complete lack of information about children who have 

become orphan during the pandemic. 

 
The Delhi High Court today directed the Delhi government to take steps to gather information on the 

minors who have been rendered orphans during the COVID-19 pandemic and are in a vulnerable 

situation due to loss of one or both parents. 

"Loss of one or both parents not only damages the children, it also puts them in vulnerable situation 

which could be manipulated to their disadvantage," a bench of Justices Vipin Sanghi and Jasmeet 

Singh said. 

 

 
 

The high court directed various departments of Delhi government to call all residents' welfare 

associations, police stations, schools, anganwadi workers and hospitals to give information on 

children whose one or both parents have died. 

 
It asked the Principal Secretary (health) of the Delhi government to issue directions to all the 

hospitals here to furnish the information of patients, where one or both the parents died and their kids 

were rendered orphans, to the Department of Women and Child Development without any delay, 

preferable within a day of occurrence of the death. 

The bench, which heard the matter for over six hours, said just like birth and death certificates are 

compulsory, it is also necessary for the states to gather information of children who are rendered 

orphans and keep it confidential as required under the law. 

 
The observation came as advocate Prabhsahay Kaur, representing NGO Bachpan Bachao Andolan, 

submitted that there was a complete lack of information on number of children who have become 

orphan during the pandemic and their identities. 
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She said while DCPCR has reported 1,436 children who have lost one or both parents in Delhi, the 

Child Welfare Committees (CWC) have given information of 15 such kids. 

 
The court was informed by senior Delhi government officer Rashmi Singh that there were several 

family members who were not ready to give details of their children. 

Senior advocate Rahul Mehra for Delhi government said they are in the process of formulating a 

policy to provide compensation to children who have lost their parents and agreed that some 

counselling is also required for kids' relatives. 

 

Special Leave Petition in Supreme Court seeks probe against Twitter for 

inflammatory posts 

A Special Leave Petition has been filed before the Supreme Court, seeking investigation against 

Twitter and its users, for their alleged inflammatory posts on the social media, while also seeking 

direction to the Government of India to frame guidelines under the IT Act, 2000, pertaining to hate 

messages against any religious community. The petition, filed by Advocate Khaja Aijazuddin In- 

Person, was being preferred against the final judgement dated April 22, 2021 passed by the Telangana 

High Court, whereby the High Court directed the petitioner to approach the apex court for ‘partial 

relief,’ sought before the Telangana High Court with regard todirection sought by the petitioner. 

 

 

 

 

According to the petition, a religious congregation was conducted from March 13 to 15, 2020, 

organised by Tablighi Jamat at Nizamuddin, Delhi where Scholars or attendees came from across 

the World and from different States of India and the Organisers had housed them by providing 

necessary day-to-day facilities. 

 
After the conclusion of the meeting somewhere after March 20, 2020, there was massive spread of 

Novel Coronavirus, resulting in Government of India declaring March 22, 2020 as ‘Janata Curfew’ 

all over the country, which means the entire country on that particular date shall be closed fully and 
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thereafter, lockdown was announced by the Government of India on March 24, 2020 till April 14, 

2020 and thereafter, extended till May 17, 2020. 

 
The plea stated that after the attendees were dispersed to their respective States and during or after 

arriving their respective places, there were some cases of detection of Coronavirus symptoms in the 

attendees, who came from abroad and were staying at Nizamuddin, Delhi where congregation took 

place, and therefore, the “State” took them for Quarantine, as per the norms. 

 
The petitioner approached the apex court on the ground that sub-Rule (7) to Rule 3 of Information 

Technology (Intermediary Guidelines) Rules, 2011 obliges the intermediaries such as the Twitter to 

provide information sought to by the Government Agencies, who are lawfully authorised for 

investigation in a particular cyber security activity. 

 

Twitter has failed to furnish the details of the linked IP addresses, alternate email IDs, and phone 

numbers, of the users associated with posting of the inflammatory posts and hashtags against a 

particular religious community on the website it , the petitioner submitted. 

 

It was highlighted that there was an absence of Guidelines, as envisaged under the provisions of IT 

Act, 2000, pertaining to hate messages against any Religious Community including Islamophobic 

posts on various Social Media platforms, including, but not restricted to Twitter, Facebook, 

Instagram, amongst others and all the online Social media networks of sites operating 

 

 

 

 

in Territorial Jurisdiction of India, for which the Union of India have got authority and control under 

law to act upon, to see that rule of law is followed. 

 
Allahabad High Court flays petitioner for filing bail plea directly in HC 
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the applicants who approached the Court directly seeking anticipatory bail, have made out a case of 

compelling or special circumstances for entertaining this application,” it added. 

After perusing the entire record, the Court found that in the anticipatory bail application, applicants 

have not mentioned any compelling or special circumstance to approach the Court directly without 

the avenue as available before the Court of Sessions being exhausted. 

“Accordingly, the Anticipatory Bail Application is dismissed without expressing any opinion on 

merits of the case with liberty to the applicants to approach the concerned Court of Sessions,” the 

Court ordered. 

Delhi HC throws out Juhi Chawla’s plea against 5G, imposes Rs 20 lakh cost 

 

 

 

The Allahabad High Court came down heavily on a petitioner for filing anticipatory bail applications 

directly in the High Court, stating that it was necessary to mention special circumstances for filing 

an application in the High Court. 

 
A Single-Judge Bench of Justice Rohit Ranjan Agarwal on Tuesday passed this order, while hearing 

a Criminal Miscellaneous Anticipatory Bail Application under Section 438 filed by Bhopal and two 

others. The Anticipatory Bail Application was moved by the applicants directly before the Court 

seeking anticipatory bail in a case filed at Police Station Sahibabad in District Ghaziabad of Uttar 

Pradesh. 

 
“In the light of the above-mentioned legal position, first of all the Court has to determine whether 
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The Delhi High Court today not only dismissed a plea by Bollywood actor Juhi Chawla against the 

rollout of 5G technology in India, the court also flayed the pleas as being filed for mere publicity and 

imposed a cost of Rs 20 lakh for its sheer frivolity and for abusing the process of law. 

 
Justice JR Midha made it clear that “it appeared that the suit was filed to garner publicity,” noting 

how Chawla had circulated a web link of the hearing on social media. The cost was imposed also on 

other plaintiffs. 

 
The court’s order was: “Plaintiffs abused process of law. Costs of Rs 20 lakh is imposed on 

plaintiffs.” 

 
The fact that the link was made public by Chawla, resulted in disruptions in the hearing. The court 

also said that contempt notice be issued against the miscreants. A direction was also passed to the 

Delhi Police to take action and submit a report before the Court. The judge’s opinion was that the 

plaint was defective and not maintainable. “No case made out for leave to institute suit (under 

 

Filing Common Charge sheet In Multiple Cases Against Same Accused Impermissible : 

Karnataka High Court 

 
The Karnataka High Court has said filing of a common charge-sheet for complaints filed by the 

individual investors against the same accused in different police stations is against the law and 

filing amalgamated charge-sheet is impermissible under the Criminal Procedure Code (CRPC). A 

single bench of Justice K Natarajan held the State-C.I.D. Police have no authority to file a common 

charge-sheet in different complaints. However, the Investigating Officer has to file a 

 

 
 

separate charge sheet against each crime registered by the Police on individual complaint. 

Thereafter, the Special Court shall take cognizance of the offences both punishable under the IPC 

and the Special Act by following the CRPC and dispose of the matter in accordance with law." 

The court relied on the order to Delhi High Court in the case of STATE v. KHIMJI BHAI 

JADEJA (Crl. Ref. No.1 of 2014 dated 8-7-2019) which had considered the judgments of various 

High Courts as well as Supreme Court and held that filing an amalgamated charge-sheet is 

impermissible. 
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It said "The offences which are similar in nature committed by the same accused within twelve 

months can be tried together by framing a common charge as per Section 219 of the Cr.P.C, but the 

question of filing a common charge-sheet in multiple crimes or complaints is impermissible." 

Public Service Commission Has No Power To Relax Recruitment Norms' : Jharkhand High 

Court Quashes Civil Service Exams Result 

 
The Jharkhand High Court has quashed the merit list of the 6th Combined Civil service 

Examination, 2016 which was conducted by the State Public Service Commission (JPSC) to fill 326 

positions. 

 
A Single Bench of Justice Sanjay Kumar Dwivedi quashed the result upon noting that the merit 

list was not prepared by the JPSC by following the criteria of minimum qualifying marks in each 

paper. "There is no doubt, the Commission is master of its working and the Courts normally are not 

entitled to question the mechanism of selection. But at the same time, if the illegality has been 

brought to the knowledge of the Court, the same cannot be ignored and the Court is bound to 

interfere," the judge observed. The Petitioners' contention was that the action of the JPSC in adding 

the total marks obtained by the candidates and not the minimum qualifying marks in each paper and 

the marks of Paper-I of General Hindi and General English while preparing the merit list is illegal. 

The JPSC had admitted that marks of Paper-I were added in the merit list of the Mains examination, 

and that minimum qualifying marks of each paper were not taken into consideration and only total 

marks were considered for preparing the merit list. 

The High Court has also ordered the State Government to take appropriate action upon the 

Commission by fixing accountability and by taking appropriate legal action so that such illegality 

may not occur in the future and confidence of people upon the Commission may prevail. The 

development comes in a batch of Petitions challenging the final appointment cum result of 6th 

Combined Civil Services Examination, 2016. The Court allowed 5 (out of 15) writ petitions by 

 
quashing the final result of the Civil Services Examination. Consequently, appointment of 326 

successful candidates, who were in service since June 2020, have been set aside. 

 

 

Ventilators With 'PM Cares' Stickers Can't Be Used Without Backup, Bombay 

High Court Told 

A division bench of Justices Ravindra Ghuge and BU Debadwar, hearing their suo motu PIL on 

Covid- management, had earlier observed that the issue of "dysfunctional ventilators supplied 
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through the PM Cares Fund is quite serious." They had further sought remedial action from the 

Centre. The Dean of GMCH had received 150 ventilators from the Central Government through the 

State. The GMCH used 19 ventilators, 49 were given to five private hospitals on the condition that 

they would not take ventilator charges from patients, and 55 ventilators were distributed to other 

districts. GMCH refused to unbox the remaining 37 ventilators. 

 
On 6th june 2021 , Additional Solicitor General Anil Singh, on instructions from the Rajiv 

Wadhawan, Director Union Ministry of Health and Family Welfare, said that the PM Cares did not 

fund the 150 Jyoti CNC ventilators. He said they were purchased by the Union and allocated to 

Maharashtra. However, State Counsel, Chief PP D Kale, submitted that all the 150 ventilators were 

affixed with the 'PM Cares' sticker. The bench recorded both their submissions. There is no dispute 

that these 18 ventilators can be used in the treatment of patients provided the same are supported 

with stand-by ventilators, commonly understood as 'ventilator backup'. In short, if any of these 

ventilators are to be used the GMCH Aurangabad will have to keep a stand-by ventilator in readiness 

as a backup ventilator, to ensure that the treatment/health of a patient is not put to jeopardy, if any of 

these ventilators again suffers a malfunction. 

“Unlawful Stopping of Illegal Adoption Of Children Orphaned By COVID”- 

Supreme Court 

Case Details 
 

Title : In Re Contagion of COVID Virus In Children Protection Homes 

Bench : Justices L Nageswara Rao and Aniruddha Bose 

Citation : LL 2021 SC 268 
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The Supreme Court has asked both the State Governments and Union Territories to act against the 

NGOs that allow illegal adoption in relation to concerns regarding illicit adoption of children 

orphaned by COVID-19. 

In violation of the requirements of the 2015 JJ Act, no adoption of impacted children should be 

authorised. Invitation to orphans is forbidden to law since without the participation of CARA no 

adoption of a kid is permissible. A stringent action against agencies/individuals guilty for this illegal 

activity should be taken by the State Governments/Territories of the Union," the Court ruled. 

It is instructed to prevent any NGO from collecting money on behalf of the kid impacted by exposing 

it to identify and by urging interested parties to do so," the bench stated. 

In the suo moto case launched by the court to deal with the difficulties of children impacted by 

COVID, a bench was placed between the Judges L Nageswara Rao and Aniruddha Bose (In Re 

Contagion of COVID Virus In Children Protection Homes).The additional Solicitor General for 

Child Rights, KM Nataraj, appeared before the Court on behalf of the National Protection Council, 

and argued that certain unscrupulous entities and people were making illicit adoptions and posting 

public advertising for funding. 

Advocate Shobha Gupta submitted a plea for the adoption of public advertising and social media 

postings inviting orphans in the suo moto case on behalf of an organisation, 'We the Women of India.' 

She argued that most were false and that no adoption without the cooperation of the Central Adoption 

Resource Authority was allowed in any event (CARA). It emphasised the necessity for the state 

governments and Union territories to take prompt steps to prohibit these positions from circulating 

on social media and to take rigorous measures against individuals responsible for these positions. In 

accordance with section 108 of the Act on JJ 2015, Ms Shobha Gupta stated that the plans under 

operation which would benefit the children impacted should be widely publicised. 
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'We are concerned about the unlawful use of impacted children by the learned Additional Solicitor 

General and Mrs. Shoba Gupta,' the Bench remarked. 

More than 30,000 children lost one parent or more.In a ruling, the Supreme Court highlighted that 

30.071 children had become orphans or lost one parent or abandoned because of COVID19, 

according to NCPCR statistics collected up to 6 June (3,621 orphans, 26,176 have lost one parent 

and 274 children have been abandoned). 

Initially the State Governments were ordered by the Court to upload information from the National 

Portal of the NCPCR named "Bal Swaraj" to children who have lost parents in the epidemic from 

March 2020. 

Give wide-ranging advertising to the provisions of the Youth Justice Act 

 
The Court has urged the Union and State governments to give the Act wide-ranging exposure, noting 

that the vast majority of the population is unaware of the dispositions of the 2015 Juvenile Justice 

Act and the assistance packages introduced in that Act. 

"The provisions of Section 108 of the JJ Act 2015 state that measures must be taken to ensure that 

the provisions of JJ Act2015 are made widely public on a regular basis via television, broadcasts and 

print media, to make the general public, children, parents or guardians aware of such provisions. The 

Commission's provisions are set forth in Section 108 of JJ Act 2015. The majority of people are 

unaware of their rights and the right to many advantages that the governments have stated. 

State Governments/Union territories are directed to provide widespread publicity not only to 

provisions of the JJAct of 2015, but also to many schemes advised to children in need of care and 

protection, by the CGR and the State Governments/Union Territories." 

The instructions of the Court are: 

 
• State Governments/Territories of the Union should take action against those non-governmental 

organizations/persons which allow illegally to be adopted. 

• The provisions of the JJ Act of 2015 and the current plans of the Union of India and of the State 

Governments/union territories, in favour of afflicted children, should be widely publicised. 

Kerala high court issues guidelines to be followed by courts before acting upon the "pleading 

of guilty" by an accused. 
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Raseen Babeu KM, represented by Adv. D. Anil Kumar. Parappanagadi was convicted of 35 Kerala 

Prevention of Public Meetings Act disturbance for interfering with the admission procession of a 

school admission and of assaulting certain volunteers involved. 

The petition claims that the trial court has found the petitioner exclusively guilty of the foregoing 

crimes. The process employed by the magistrate is considered to have been clearly unlawful. The 

detailed process provided for in Articles 240 and 241 of the CrPC makes it apparent that conviction 

of the accused is not a blank formality on the basis of pleas of guilty. 

The Court is therefore thus compelled, before acting on the accused's plea of guilty, to comply with 

the following procedures; 

• The accused should be charged with describing the alleged crimes against the accused, read through 

and explained to the accused. 

• Whether the accused pleads guilty to the crimes against him should be asked. 

 

 

 
 

 
 

A Kerala High Court single bench issued a set of rules in situations of an accused pleading guilty to 

the charges against him on Tuesday, while overturning the verdict imposed on the petitioner. 

The petition for criminal revision was lodged on the order of the First-Class Court of Justice -1 by 
 

• After having understood the serious nature of the charges and the consequences of the conviction, 

the accused should plead guilty. The plea should be voluntary and clearly and unequivocally made. 

• In the words of the accused the magistrate shall register, as much as practicable, the plea of guilty. 

• After examining all relevant factors, the Magistrate should exercise its discretion and determine 

whether to accept the plea of guilty. 

• The offender can be tried and punished appropriately if the plea is accepted. 

 
Justice V.G Arun noted that the petition was registered at random. This occurs following the detection 

of a patent flaw after examining the accused's questionnaire. Section 243 CrPC requires the accused 

to register his acknowledgment in the language used by the accused. It was also noticed 
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that the petitioner's answer, though responding 'yes,' wasn't put in such a form when questioned if they 

had committed the claimed crimes. 

A monosyllabic 'yes' does not amount to plea guilty. 

 
The judge examined the legal definition of 'plea' and 'guilty' in order to get to that determination. 

Although "plead" was deemed inter alia to imply "to make, submit or archive any complaint," 

"criminal" was defined as a crime or tort. "plead" 

It was therefore decided that "to plead guilty" would entail a positive and informed act of acceptance 

of all components of the crime. This indicates that, after knowing the consequences of such 

acknowledgment, a plea should be voluntary, explicit and unambiguous. 

Simple lip service or a monosyllabic 'yes' cannot be regarded as an accused admitting guilt in 

response to a question by the court, as they fail to meet the standards referred to above. Since the 

conviction of an accused on the basis of his plea for guilty results in conviction and punishment 

without a trial, that comment is made. 

An accused, who pleaded not guilty at the stage of framing charge can plead guilty at a later 

stage. 

A single judge in Santoshv State of Kerala (2003(2) Crimes 141) held that a guilty plea might, at any 

time after the indictment was brought, be offered by an accused. 

Justice VG Arun, however, noted that, in light of Chapter XXIA's later implementation of Code Vide 

Act 2 of 2006, a decision in Santhosh demands a re-examination of plural negotiations before the 

court in which the offence is being 'awaiting trial.' 

In this case, the petitioner at first instance pled not guilty. After multiple adjournments, he pled guilty 

once again when asked if he had committed the accused crimes. The petitioner cannot use this as a 

plead for guilt and the Court of Justice has erred in condemning him in this connection. 

The decisions condemning the petitioner and punishment were therefore set aside. 
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Public Service Commission Has No Power To Relax Recruitment Norms' : Jharkhand High 

Court Quashes Civil Service Exams Result. 

 

 

 

 

 

 

 

 

 

 

 
Case Title: Rahul Kumar & Ors. v. State of Jharkhand 

 
The High Court in Jharkhand annulled the list of merits of the sixth Combined Civil Service 

Examination (CCS) 2016, to fill 326 seats. 

A single judicial bench The result was invalidated by Sanjay Kumar Dwiveni on the grounds that the 

JPSC did not create the Merit List following the minimum mark requirement of each paper. 

"The Commission is undoubtedly the master of the job and the courts do not usually have the right 

to examine the selection method. However, the same cannot be overlooked when the illegal activity 

has been brought to the attention of the Court and the Court is compelled to interfere, "Observed by 

the judge. 

"The Commission has no authority to loosen recruiting standards. In this case, the JPSC was not in 

line with the standards set out in the announcement ", concluded the Court. 

The petitions argued that, when drawing up the merit list, the JPSC's actions were unconstitutional 

in combining the total mark achieved by the candidates rather than a minimum mark in each subject 

and the mark of the Paper-I of General Hindi and General English. 
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The aim of this examination was just to assess the minimum working knowledge of the people and 

not their merit. The JPSC has confessed that the Paper I result were added to the merit list of the 

Mains examination and that the minimum qualifying marks of each paper were not taken into 

consideration. 

 

 

 

 

 

 
 

The Court noted that the JPSC has no ability to lower recruiting standards, save for this. 

 
In view of the minimal qualifying marks in each subject, it has therefore ordered JPSC to compile 

the new merit list within 8 weeks and recommend it to the Government of Jharkhand, and within 4 

weeks after that date. 

In the interests of successful candidates, the competent authorities of the State were ordered 

immediately to issue appointment letters based on the updated merit list. 

The Supreme Court has also ordained the Government of the State to take necessary measures against 

the Commission by establishing responsibilities and taking legal action to ensure that such illegality 

does not arise in future and that people have faith in the Commission. 

This is a series of petitions that challenge the final result of the 6th Combined Civil Services 

Examination 2016. 

5 (out of 15) petitions were permitted by the Court to examine the final outcome of the Civil Services 

Examination. As a result, 326 successful applicants were appointed, which have been in service from 

June 2020. 

"The appointment to any public job must be transparent and fair and in conformity with the method 

laid out. Even an ad hoc nomination should not be promoted to as much as feasible and should only 

be complied with if it took a fairly lengthy period of time to need public provision and appointment 

in accordance with the established procedure and the non-fulfilment would run counter to the public 

interest. Article 16 of the Indian Constitution was thereby infringed. If an appointment is made 

without following the regulations, the nullity of the matter would not emerge when an employee is 

confirmed at the end of the alleged probation term ", noted by the Court 
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"After the examination is presented, the criteria articulated by the experienced counsel who appears 

on behalf of the JPSC, State and successful applicants cannot be challenged by applicants. There is 

no question. However, it is also generally established that the applicant simply accepts the prescribed 

method and no illegalities by accepting to participate in the screening process. Where a candidate 

asserts that the statutory norm has not been constructed and there are discriminatory implications, 

the same cannot be accepted solely because a candidate was involved. The constitutional system 

must be complied with "There was a mistake. 

Delhi High Court restraints pro-farmer group from uploading matters against AajTak on 

social media 

 

The Delhi High Court has restrained @Tractor2twitr, which claims to be an online community of 

persons interested in farmers protest, from uploading posts against news channel AajTak on social 

media accounts. The order given by justice Rekha Palli. AajTak has complained before the court 

that that it had been “constrained to file the present suit against defendants, on account of the 

persistent, malicious and defamatory campaign started by defendant nos. 1 across its multiple 

social media platforms against the plaintiff, its news channel Aaj Tak and its employees. 

 

 

 

 

 

 
Lifer moves Supreme Court, lists matter for next week by a new bench :- 
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The case is about the man killing his wife because she failed to get enough dowry and the 

prosecution has said that the man and his family was also wanting a scooter. 

An appeal by a man, sentenced to life under section 302 of IPC for killing his wife, has 

challenged this order before the Supreme court. The bench of Justices Indira Banerjee and M.R. 

Shah heard the appeal on Tuesday and ordered that the matter be listed before an appropriate 

bench. Jain is challenging the Allahabad High Court order which had dismissed his plea 

challenging the order of the sessions court, Kanpur which in turn had upheld the order of 

conviction and sentence to life imprisonment given to three accused namely Ashok kumar 

husband, Moolchand Father-in-law and Padmawati mother-in-law on account of killing the 

daughter of complainant Shri Vishwa Nath Aggarwal. 

 
Delhi police issues showcause notice to 2 constables for making funny videos on social 

media while on duty 

 

Two Delhi Police constables, including a head constable, have been issued showcause notices by 

the Deputy commissioner of Police, when two were found busy preparing several amusement 

videos and posting on social media during official duty hours during the pandemic. The showcases 

by DCP North-west Usha Rangnani alleged gross negligence, carelessness and dereliction in the 

discharge of their official duties. It said the two were posted at PS Model town, New Delhi were 

in uniform and were supposed to be overseeing lockdown procedures. The notice also mentioned 

the violation of social distancing norms and one officer not even wearing a mask, which appeared 

to be unprofessional in discharge of their official duties. 

The department has given the constables 15days to reply in their defense, said the notice, 

adding that if a suitable reply is not received, it will be presumed that they have nothing to say and 

the matter will be decided ex-parte on its merit. 

 

 
Temple land shall always remain with temples; public purpose theory shall not be invoked 

over temple lands (Madras High Court) 
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On the need to preserve cultural heritage, the Madras High court has issued a set of 75 directions 

to the state of Tamil Nadu to ensure that antique temples and ancient monuments in the states are 

properly maintained. The court criticized the departments of HR & CE and the archeology for not 

doing enough for the upkeep of ancient temples and idols. The court passed elaborate directions 

which can lead to sweeping reforms in the administration of temples under the Hindu Religious 

and charitable Endowments Act. 

Law Firm cannot & ought not to report on ongoing proceedings being prosecuted by it, in 

its blog or website (Delhi High Court) 

 

 

A division bench of justices Rajiv Shakdher and Talwant Singh has directed, while considering a 

petition filed by the society for Tax analysis and research, has directed that a law firm cannot and 

ought not, run the blog, in respect of the proceedings, which are being prosecuted by it, as there is 

every likelihood of loosing objectivity in the reportage of proceedings. The bench of the Delhi 

High court held that a law firm cannot report details of the cases through their blog for the reason 

that “any slant in such reporting may lead to multifarious problems which may affect the 

proceedings and the respective counsels.” 

The petitioners had filed a petition requesting the court to direct the central 

government to extend various tax due dates, meanwhile an article on the proceedings was 

published on the blog of ALA legal advocates and solicitors, which is the law firm prosecuting in 

the case. 

Madhya Pradesh HC dismisses petitions questioning validity of award passed by labour 

court 
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be reinstated in service with 50% back wages as he has been superannuated by the 

respondent/organization on attaining the age of 58 years. And further, it was held by the Labour 

Court that the age of superannuation of the petitioner was 60 years, therefore, the order of 

superannuation is set aside directing the reinstatement of the petitioner in service with 50% back 

wages. 

The petitioner being dissatisfied with the said portion of the award claimed that instead of 50%, 

the reinstatement ought to have been made with full back wages. 

The respondents have criticized the award by filing petitions mainly on the ground that the Labour 

Court, Satna has no competence to pass the award as the “appropriate Government” in respect of 

the petitioner is the Central Government, ergo reference cannot be made by the State Government. 

However, those petitions have been decided by the High Court maintaining the award holding that 

 

 

 
 

 
 

The Jabalpur Bench of Madhya Pradesh High Court recently dismissed a number of petitions 

questioning the validity of the award passed by the Labour Court, Satna. 

 
The petitioner Brijkishore Garg, in one of the petition, has questioned the validity of the award 

passed by the Labour Court, Satna dated 30.08.2019 whereby the petitioner has been directed to 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

there was no illegality in respect of deciding the reference made by the State Government because 

the State Government is also the “appropriate Government” in respect of the employee working in 

the respondent/organization considered to be a controlled industry. 

 
The Counsel for the petitioners has placed reliance upon the decision of the Supreme Court 

reported in (2005) 13 SCC 300 parties being Harwindra Kumar Vs. Chief Engineer, Karmik and 

others saying that if the order of superannuation is found illegal and is set aside, the petitioners are 

entitled to get 100% back wages. 

 
However, the facts of said case is altogether different from the case in hand and, therefore, the 

same is not applicable. In the said case, the Supreme Court has considered the interim order granted 
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the case, framed issue regarding back wages and appreciating the material fact available granted 

50% of back wages, therefore, interference in such finding is not proper. “ 

The bench is of the view that when the award has already been maintained in other set of Petitions,  

therefore, this Court is not inclined to interfere in the present petitions for the reason that the 

Labour Court has properly appreciated the issue regarding payment of back wages at the rate of 

50%. 

“Further, in view of the decisions of the Supreme Court in case of Ishwarlal Mohanlal Thakkar 

Vs. Paschim Gujrat Vij Company and another reported in (2014) 6 SCC 437 and Shalini Shyam 

Shetty Vs. Rajendra Shankar Patil reported in (2010) 8 SCC 329, the interference by exercising 

the power under Article 226/227 of the Constitution of India is not permissible and as such, writ 

 

 

 

by the Court whereby the employees were allowed to continue in service, therefore, they become 

entitled to get salary, Supreme Court restrained the Government to make any recovery whereas in 

the present case, the reference has been made to the Labour Court and the Labour Court decided 

the case, framed issue regarding back wages and appreciating the material fact available granted 

50% of back wages, therefore, interference in such finding is not proper. 

 
A single-judge bench of Justice Sanjay Dwivedi observed that the facts of the case mentioned by 

the petitioner’s Counsel are altogether different from the case in hand and, therefore, the same is 

not applicable. “In the said case, the Supreme Court has considered the interim order granted by 

the Court whereby the employees were allowed to continue in service, therefore, they become 

entitled to get salary, Supreme Court restrained the Government to make any recovery whereas in 

the present case, the reference has been made to the Labour Court and the Labour Court decided 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
petitions filed by the petitioners are hereby dismissed,” the order reads. 

 

 

 

 

Pfizer’s indemnity waiver: Asking too much for too little: 
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In view of India’s approval for its Covid-19 vaccine, US-based Pfizer has told the central 

government that its jab has shown “high effectiveness” against the SARS-CoV-2 variant prevalent 

in India. It also said that it is suitable for everyone aged 12 years or above and can be stored for a 

month at 2-8 degrees. 

 
Pfizer is ready to offer five crore doses to India between July and October this year and has sought 

certain relaxations, including indemnification. Recently, its officials held a series of meetings with 

government authorities, during which they emphasised points regarding efficacy trials and 

approvals for its vaccine in various countries and by WHO. Both agreed to jointly work on three 

key issues to accelerate approval for the company’s vaccine in India—procurement through a 

central government pathway, indemnity and liability and regulatory requirement for post-approval 

bridging studies. 

 
K Sujatha Rao, former health secretary, told India Legal: “Indemnity implies the company is 

legally accountable for the quality of the product it is supplying. Giving it a waiver would then 

imply the company has, barring reputational risk, no obligation to ensure quality. It is for this 

reason that in HINI in 2010 our negotiations fell through with Pfizer. 

 

“In the current case, Pfizer also seems to not agree to undertake any bridging trials, nor transfer 

technology, nor allow batch testing. That really means a virtual dispensation of all regulatory 

oversight and in my view, should not be agreed to,” added Rao. 

 
In the case of Moderna, she said, the company seems to be asking for a waiver of indemnity, but 

is willing to transfer technology to CIPLA and its product also seems to have been developed with 

US scientific establishments. So that puts it on a different plane. 
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Whatever the issue, Rao stressed, the government will need to carefully negotiate on a case to case 

basis to ensure that there is no compromise on safety and as an exceptional waiver, not to be cited 

as a precedent. For that a strong case will need to be made. “Availability of vaccine from domestic 

production and other sources to address our needs will also need to be weighed in. I personally 

feel that Pfizer is asking for too much for too little as they seem to have promised only 50 million 

doses, which is not all that much relative to our immediate needs.” 

 
India has not given any manufacturer of Covid-19 vaccine indemnity against the costs of 

compensation for any severe side-effects so far. But, now the government is expected to grant 

vaccine manufacturers like Pfizer and Moderna a concessional request of legal protection from 

any claims linked to the use of their Covid-19 vaccines in India. 

 
Dr Vinod K Paul, member, health, Niti Aayog, and chairperson of the National Expert Group on 

Vaccine Administration for Covid-19 (NEGVAC), said that the government was examining this 

request and a decision on it would be taken in the larger interest of the people and on merit. “They 

have requested indemnity to all the nations, including the country of origin, the US and practically 

every country to indemnify the liability,” Paul said at a media briefing. The government and the 

company are working together for the earliest possible import of the vaccine, Paul said. “We are 

looking at what their expectations are from the government and they are looking at what our 

expectations are from them.” 

 
He added that there are imperatives of cold chain and supply that are being looked at. 

 
 

“The country has been reaching out to foreign vaccine manufacturers and engaging continuously 

with them. Multiple rounds of discussions have been held with Pfizer, J&J and Moderna. Vaccines 

are not available in free supply and buying them internationally is not similar to buying ‘off the 

shelf’ items,” he said. 

Paul rejected suggestions that the centre was not doing enough to buy vaccines from abroad. The 

government, he said, had proactively eased entry of vaccines approved by the US FDA, EMA, 

UK’s MHRA, Japan’s PMDA, and WHO’s Emergency Use Listing into India in April so that these 

vaccines would not need to undergo prior bridging trials. “The provision has now been further 

amended to waive off the trial requirement altogether for the well-established vaccines 

manufactured in other countries. No application of any foreign manufacturer for approval is 

pending with the drugs controller,” Paul said. 
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Vaccines are in limited supply globally, and companies have their own priorities, game-plans and 

compulsions in allocating finite stocks, he said. “They also give preference to countries of their  

origin just as our own vaccine makers have done unhesitatingly for us,” Paul added. Vaccine 

producers have met the demand for vaccines in their home countries and have now started 

supplying to other countries, he added. 

 
To speed up approvals, the Drug Controller General of India has waived the requirement of testing 

every batch of foreign-made Covid-19 vaccines by the Central Drugs Laboratory, Kasauli, and 

post-launch bridging trials for such firms. The drug controller has said that the vaccines that are 

already approved by FDA, EMA, MHRA, PMDA or listed in WHO Emergency Use Listing will 

not need to undergo a post-approval bridging clinical trial. “Testing every batch of vaccine by 

CDL, Kasauli can be exempted if the vaccine batch/lot has been certified and released by National 

Control Laboratory of the country of origin,” a statement from the Drug Controller said. 

 
Earlier, vaccines that had completed clinical studies outside the country were required to carry out 

“bridging trials” or limited clinical trials on the Indian population to know how the drug works on 

them. The whole problem with the indemnity bond is that if a patient dies, the government will 

not be able to question Pfizer. If somebody challenges in a court of law, the government will be 

responsible for everything, not the company. If the centre grants an indemnity to Pfizer against 

claims for injury or death caused by the vaccine, then the purchase price of the vaccine would be 

lower for the Indian government. Pfizer no longer has to take the risk of payment of compensation 

for injury or death caused by the vaccine, and this will be reflected in the price. 

 
The Indian government could also purchase these vaccines from Pfizer after granting it indemnity 

and sell it to private entities. These entities could in turn be required to undertake all liability for  

injury or death caused by the vaccine. None of the above situations takes away the right of any 

person injured or killed by the vaccine to be compensated. In the first scenario, the Indian 

government will pay up and in the second, the private entities who purchase the vaccine from the 

government. 

 
After this development, Indian vaccine manufacturing companies will expect indemnity or legal 

protection from the central government if foreign companies like Pfizer and Moderna are granted 

the same. Earlier, SII’s chief executive officer Adar Poonawalla had indicated that indemnity was 

required to ensure a smooth vaccination drive. The company was served a Rs 5-crore legal notice 
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in November 2020. The complainant had alleged that he suffered severe neurological side effects 

after participating in Covishield trials. Even Bharat Biotech has raised the need for legal protection 

during several interactions with the central government. However, neither Serum Institute nor 

Bharat Biotech has been granted it. 

 
War of the vitals: Delhi HC restrains Onevital from using trademark similar to Revital: 

 

 

 

The Delhi High Court has directed a company not to use its trademark, which is deceptively similar 

to the Revital brand, for manufacturing, selling, offering for sale, advertising, directly or indirectly 

dealing in medicinal preparations/health supplements. 

 
Sun Pharmaceutical Industries Ltd, the makers of Revital, had filed an application in the High 

Court under Order 39 Rule 1 and 2 Civil Procedure Code seeking an injunction to restrain 

Wings Biotech, the makers of Onevital, and its director, distributors, etc. from manufacturing, 

selling, offering for sale, advertising directly or indirectly dealing in medicinal preparations/health 

supplements under Onevital mark or any other trademark/label/carton packaging/trade dress which 

is similar or deceptively similar to Sun Pharma’s Revital, amounting to infringement of the 

trademark and copyright. 

 
Justice Jayant Nath observed that Sun Pharmaceutical has been using the Revital trademark since 

1988 and as such, has acquired immense goodwill and reputation. Sun Pharmaceutical registered 

the Revital trademark back in 1985. 

 
The court further observed that the plaintiff has made out a prima facie case as they were able to 

show the similarities between the trademark and packaging of the supplement of both brands. It 
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Hybrid Hearing: Not a Necessity, But an Opportunity: 

What was earlier an absolute exception has become a new common for the commons—judicial 

proceedings through video conferences to ensure functionality in the time of the corona pandemic. 

 

 

 

then restrained the Wings Biotech by an ex-parte injunction while issuing notice to the 

respondents. 

 
“The defendants (Wings Biotech), their directors, distributors, etc. are hereby restrained by an ex- 

parte injunction from manufacturing, selling, offering for sale, advertising, directly or indirectly 

dealing in medicinal preparations/health supplements under the impugned mark/label/carton 

packaging/trade dress Onevital or any other trade mark/label/carton packaging/trade dress which 

is deceptively similar to the plaintiffs trade mark/label/carton packaging/trade dress Revital or any 

other act amounting to infringement of the trade mark, copyright and passing off of the stated 

mark,” said the Court in its order. 

 

All courts were closed around the globe between March-April 2020 and it was a challenging 

moment for the judiciary to offer a reasonable and sufficient level of judicial dispensation. In no 

time, an alternative mode was put in place with the uptake of video courts. 

 
The Supreme Court’s e-committee, headed by Justice DY Chandrachud, understood the dynamics 

of the complex situation and seized the opportunity of technological transformation through virtual 

courts. The herculean task for the e-committee was not only to convert the physical court into a 

digital one, but to convert the mindset of lawyers from the concept of classical courts to the new 

virtual life. An unaccustomed system was called into their professional life with a different set of 

rules. 
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It has given them more problems than solutions. Some lawyers sat for an indefinite strike for a 

short period of time and some filed cases before the Delhi High Court and Supreme Court for  

resumption of physical hearings. Amidst all these views, the e-committee continued its efforts to 

upgrade the system swiftly. 

 
Since the introduction of virtual courts, around one crore cases have been handled by the judiciary 

from March 2020 to May 2021 through video courts. The e-committee, by the publication of the 

draft model rules of live stream and recording, invited various suggestions from May 28 from all 

stakeholders. If it is implemented with precision and perfection, it will be a landmark achievement 

towards transparency. 

 
Virtual proceedings were originally invented in 2005 to enable the court to expand its options with 

the formation of a national policy. It has come as a blessing in disguise, especially during the 

pandemic, enabling the court to function while ensuring the health of all stakeholders. 

 
Phase-II was implemented in 2014 and the proposal for Phase-III is out now, anticipating further 

expansion. While this can be seen as an opportunity, the technical prerequisites and parameters, 

including security and integrity issues, need to be guaranteed for it to be as trouble-free as possible. 

 
The stunning example of actress Juhi Chawla’s case in which external elements intruded into the 

court proceedings with songs from her films was shocking and raises the question of whether the 

authority of the court and the interests of the parties are adequately safeguarded in a virtual 

courtroom. 

 
The drawbacks of virtual courts in India are many—lack of security features, network dominance 

and its connectivity, overdependence on technological providers and its operators, lack of technical 

know-how and requisite infrastructure, unequal access to technology, deficiency in bandwidth and 

connectivity, lack of coordination with the registry, scarcity of adequate communication between 

all stakeholders and lack of a permanent professional body for management of technology. 

 
Lawyers, who are the most important stakeholders in the judicial dispensation, find themselves in 

a difficult position when their argument is unheard. In the midst of their argument, their virtual 

courtroom sometimes becomes an empty space due to lack of connectivity. 
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An ordinary lawyer is faced with many challenges, starting from the filing of his case. Lawyers 

become frustrated when the technology they depend on is incapable of reflecting the real spirit of 

their professionalism. Lawyers, like anyone else, don’t know how to fight against the obstacles  

caused by this unseen enemy. 

 
Currently, adverse orders are not passed when there is a technical glitch. Some lawyers add to the 

chaos. While focusing on the case, they forget the nitty gritty of technology as they are not 

accustomed to it. And while focusing on the technology, they lose their case because of their 

anxiety in tackling digital technology. Some lawyers, who are duty bound to follow professional 

ethics by their own oath, lack strict adherence to such norms in remote courts. These are a few 

instances of practical difficulties at the adolescent stage, but can be overcome with the upgradation 

of technology and its know-how. This too shall pass if we adapt to the new reality. 

 
The other aspect is the huge digital divide in the Indian population. The ordinary Indian is still 

illiterate and poor. Many lawyers in rural India and parts of urban India are still deprived of the 

digital world. However, they should not be deprived of a justice system wherein they are 

participants. Physical hearing and the right to fair trial shall decide the fate of a common man. 

Complete denial of a physical court without their consent is equivalent to denial of justice. There 

must be a harmonious balance between technological use and the rule of law. 

 
Even after the lockdown is over, physical courts, though ideal, may not always be workable as 

corona is here to stay for a while. Hybrid courts, as exist in many jurisdictions around the globe, 

including the UK and Germany, are good alternatives. This is an opportunity for growth and 

stability of our system, including all stakeholders. Lawyers can expand their practice to other 

jurisdictions, including their parent bar. If we do not take the plunge, how can we ever expand? 

 
Looking at technology as a useful tool to enhance the efficiency of the judiciary, especially in rural 

and tribal areas, Chief Justice of India NV Ramana expressed his desire to take forward the national 

plan for digitalised judicial infrastructure. He emphasised the right to access to justice as the prime 

fundamental right of the people of the country. 

 
In November 2020, the International Court of Justice stressed the special role of virtual courts in 

securing human rights and the rule of law, particularly in situations of emergency during the 

pandemic. The current situation demands the Executive to go for massive expansion  of new 
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Article 21, encompasses the right of access to live court proceedings. The preface to model rules 

of live streaming and recording, which was published on the e-committee’s website on May 28, 

2021, expressly states the committee’s intention to quickly set up infrastructure and additional 

facilities to enable live streaming and recording in order to instill more transparency, inclusivity 

and foster access to justice. 

As technology plays the role of a big brother, success lies in its management. If the technology is 

not appropriately administered with its own moral code of conduct, it defeats the purpose for which 

it was made. If it falls into the wrong hands, it will become an unbridled dangerous virus, ruining 

the taste, instead of giving flavour to it. It therefore needs multiple protections with an adequate 

system of safeguards and its management by independent professionals to protect the integrity of 

the judicial system. 

 

 

 

technology and the Legislature to make the requisite amendments to procedure codes to enable the 

judiciary to encompass the current eventualities. 

 
Though technological transformation is born out of necessity, it can be an opportunity for better  

coordination of judges so as to detect a readily available judge for hearing a matter which was so 

far restricted to traditional jurisdictions. Jurisdiction of courts can be enhanced within each state 

so that the adjudication of cases can be shared amongst the judges. It will finally help the judiciary 

to curtail the pendency of cases. The new norm will be hybrid courts instead of physical courts. 

 
Justice Chandrachud, in one of his letters to the chief justices of all High Courts, said that the 

constitutional guarantee of the right to access to justice, given to “We the people of India” under 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

"Heinous offences cannot be quashed despite settlement between victim's family and 

accused:" Bombay High Court in child trafficking case :- 

 

 
The Court observed that despite settlement between the complainant and the accused, trials in 

heinous offences ought to continue keeping in view the over-riding principle of public interest in 

punishing the offenders. 
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element of public interest in punishing persons for serious offences," the Court opined. 

 
The petitioners, Rishi Prabha Prasad and her husband Ranjitkumar Prasad, were booked under 

Sections 370 (trafficking of persons) of the Indian Penal Code (IPC) and Sections 75 (punishment 

for child cruelty) and 79 (exploitation of child employee) of the Juvenile Justice (Care and 

Protection of Children) (JJ) Act. 

The complainant in this case, an employee in the housing society where the petitioners lived, found 

out through his conversations with the minor that she was doing menial chores in the house and 

was looking after the petitioner's daughter. 

He filed a complaint with the Chembur police station after he was informed by the minor that she 

was allegedly beaten by the petitioners for forgetting the house keys inside the house. 

 

 

 

 
 

 

The Bombay High Court on Thursday refused to quash a First Information Report against a couple 

accused of trafficking of a 10-year-old girl, despite the victim's family and the accused having 

reached an amicable settlement (Rishi Prabha Ranjitkumar Prasad v. State of Maharashtra). 

A Bench of Justices SS Shinde and NR Borkar held that the criminal proceedings against the 

petitioners could not be quashed as the case stood on a different footing in comparison to routine 

criminal cases "predominantly having civil flavour and which are personal in nature". 

"Heinous and serious offences involving mental depravity or offences such as murder, rape and 

dacoity cannot appropriately be quashed though the victim or the family of the victim have settled 

the dispute. Such offences are truly speaking, not private in nature but have a serious impact upon 

society. The decision to continue with the trial in such cases is founded on the overriding 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

Thereafter, a chargesheet was filed by the Chembur police in the Sessions Court. 

 
The present petitions were filed individually by both husband and wife assailing the FIR and the 

chargesheet against them. 

Advocate Vishal Kanade appearing for the couple argued that the statement of the complainant 

was based on hearsay and hence no case was made out for filing of chargesheet. 

He also referred to the affidavit filed by the complainant expressing his wish to discontinue the 

prosecution after having met the parents of the minor girl and realising the complaint was filed on 

misunderstanding. 
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house and would get beaten up occasionally if she committed mistakes. 

 
She had also stated that "she wants to go to her parents and she is not willing to continue her stay 

with the petitioners". 

The Court noted that the statements of the victim cannot be ignored especially when her statement 

was substantiated by more than 10 witnesses and CCTV footage evidence. 

The statements of victim, as also the statements of witnesses and other incriminating material 

would be sufficient to proceed with the trial, the Court added. 

The court also noted prima facie that financial instability of minor's parents may have compelled 

them to send their daughter with the petitioners to Delhi. 

Having said so the Court observed that "merely because parents of victim and complainant have 

filed the affidavits thereby joining the prayer of petitioners for quashing the impugned FIR on the 

 

 

 

The minor's parents also filed an affidavit stating that they were agricultural labourers on the farm 

belonging to the brother of Ranjitkumar Prasad and had longstanding relationship with the 

petitioners. 

Since they were not able to maintain the living expense of the entire family which consisted of 

their four other children, they voluntarily agreed to send their daughter the petitioners' residence 

for her well-being and welfare. 

Chief Public Prosecutor Deepak Thakare vehemently opposed the petition stating that the offences 

committed by the petitioners were serious in nature having an impact on the society. 

After carefully perusing the pleadings before it, the Court placed specific reliance upon the 

statements of the minor recorded in 2018 stating that she was doing menial work in the petitioners' 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

basis of amicable settlement, the FIR and charge sheet cannot be quashed". 

 
[COVID19] Delhi High Court issues notice in minor siblings' plea seeking compensation 

for father's death due to oxygen shortage 
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The petition, filed through the guardian of the two young children, said that while both Central 

and Delhi governments announced various schemes to grant compensation to families who had 

lost their sole earning members or to children who had lost their parents or to family of persons 

who died from oxygen shortage, none of these have actually been implemented till date. 

The petition also highlighted various such schemes like Chief Minister Arvind Kejriwal's 

announcement to provide 50,000 rupees and PM Cares Relief for Orphaned Children in COVID- 

19. 

The petitioners mentioned that while many such announcements and provisions had been made on 

paper, the on-ground reality was quite different and awaiting fruition. 

The petitioners argued that losing the main breadwinner of the family can have hazardous 

 

 

 

The Delhi High Court issued notice in a petition seeking implementation of compensation/ 

beneficial schemes for families with minor children who lost their only bread winner to lack of 

oxygen during the second wave. 

The Delhi High Court on Friday issued notice to Central and Delhi governments on a plea seeking 

compensation and implementation of beneficiary schemes for families with minor children who 

lost their primary breadwinners to oxygen shortage during the second wave of COVID-19 [Yasmin 

Kataria & Anr. vs. Govt. of NCT of Delhi & Ors.] 

Notice was also issued to the National Commission for Protection of Child Rights (NCPCR) and 

Delhi Commission for Protection of Child Rights (DCPCR) by a Bench of Justice Amit Bansal. 

The petition was filed by minor children studying in second and seventh grade, whose father 

passed away due to oxygen shortage in Delhi's Jaipur Golden Hospital in April this year. 

 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 
 

consequences on the lives and education of the children left behind, warranting some form of 

monetary   relief.   The   petition   filed   through   Advocates Bharat   Malhotra and Siddhant 

Sethi, further submitted that the father of the petitioners had been one of the victims of the tragedy 

that had struck Jaipur Golden Hospital on the intervening nights of June 23-24, 2021, wherein 21 

COVID-19 patients had lost their lives due to a shortage of oxygen. 

It was also said that High Court had issued notice in another petition seeking a CBI probe and 

compensation for the victims of the same tragedy. 

The matter will be taken up next on July 29, 2021. 
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Charge of Debt Recovery Tribunal cannot be given to Presiding Officer of DRT outside the 

State: Kerala High Court 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Court was hearing a plea challenging the Centre's notification conferring the charge of DRT 

to Presiding Officer of DRT outside the state on the grounds that it is outside the jurisdiction of 

the Centre. 

The Kerala High Court has ruled that charge of a Debt Recovery Tribunal (DRT) cannot be given 

to a presiding officer of a DRT situated outside the State (Kerala Fashion Jewellery Vs. Union of 

India). 

A Division Bench of Chief Justice S Manikumar and Justice Shaji P Chaly, therefore, quashed 

a notification issued by the Central government which had entrusted the charge of the Debt 

Recovery Tribunal - 2 (DRT-2), Ernakulam to the presiding officer of DRT-2 Bangalore after the 

post of presiding officer at DRT-2 Ernakulam fell vacant. 

"If and when the office of the Tribunal under the (Recovery of Debts and Bankruptcy) Act falls 

vacant, the course open to the Central Government is only to authorise the Presiding Officer of 

any other Tribunal constituted under any other law within the jurisdictional State, to discharge 

the functions of the Presiding Officer of a DRT, which would be more beneficial and accessible to 

the litigant public," the High Court ruled. 

The judgment though pronounced on March 23, 2021 was published on the website of Kerala High 

Court only this week. 

Bar & Bench had reported on April 1 that DRT-2, Ernakulam had become non-functional due to 

this ruling. 
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The judgment came on a petition filed by Kerala Fashion Jewellery, a jewellery firm from Thrissur, 

seeking to overturn a previous order passed by a single-judge of the Kerala High Court who had 

upheld the notification issued in this regard by the Central government. 

The petitioners argued that the action of issuing the order authorising the presiding officer of one 

DRT to also act as presiding officer of another DRT, by the Centre was ultra vires of Section 4 

(2)(a) and 4(2)(b) of the Recovery of Debts and Bankruptcy Act, 1993 (RDB Act), which came 

into force from 2016, repealing and substituting a previous provision that had authorised 

conferring of additional charge to the presiding officer of another DRT. 

The judgment of the Division Bench noted that the Recovery of Debts and Bankruptcy Act, 1993 

is an Act to provide for the establishment of tribunals for expeditious adjudication and recovery 

of debts. 

The Bench, while overturning the order by single-judge, observed that single-judge had failed to 

note that the very purpose of the amendment to Section 4(2) of RDB Act, 1993 is to safeguard the 

interest of the litigants, so that they would be entitled to access justice and get their case 

 
 

"Going by the provisions of the Amended Act, 1993 and consequent to the substitution of sub- 

section (2) of Section 4, it is clear that when there is a vacancy, the Central Government is vested 

with the powers only to authorise a Presiding Officer of any other Tribunal constituted by the 

Central Government in the State under any other law for the time being in force to discharge the 

functions of the Presiding Officer of a Debt Recovery Tribunal under the Act, 1993," the Court 

said. 

Consequently, the Division Bench set aside the order by single-judge and left it open to the Central 

government to issue a fresh notification in accordance with law as per the provisions of the 

Recovery of Debts and Bankruptcy Act, 1993, at the earliest. 

The post of presiding officer of DRT-2, Ernakulam continues to be vacant as of June 2021. 

 
Political parties putting up structures on footpaths, public roads in scant regard for law: Kerala 

High Court seeks response from State 

"No political party or organisation can be permitted to encroach footpath or right of way of public 

roads, in connection with any protests or demonstrations," the Court said. 

Political parties cannot be allowed to encroach upon footpaths or public roads by erecting 

temporary structures for demonstrations, protests etc, the Kerala High Court recently observed, 

adjudicated at the same place they reside and where the cause of action has arisen. 
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asking the State government to explain the steps taken by it to prevent such transgressions (The 

Trivandrum Chamber of Commerce and Industry Vs. State of Kerala). 

The Court noted that despite various Supreme Court judgments in this regard, political parties in 

scant regard for law, are putting up structures on footpaths and even on public roads, all over the 

State. 

"The protesters/agitators having political backing are even permitted to lay carpet and place 

chairs on the footpath. On account of such encroachments, pedestrians including those with 

disabilities and reduced mobility are forced to walk through the right of way of public roads, in 

unsafe circumstances," the Court observed. 

The Court, therefore, directed the State Government to file an affidavit in a month's time explaining 

the steps it has taken in order to prevent encroachment on the right of way or pedestrian facilities 

on public roads in compliance with previous orders and judgments of the Supreme Court and 

 
 

"No political party or organisation can be permitted to encroach footpath or right of way of 

public roads, in connection with any such protest, demonstrations, etc., by erecting any 

temporary structures on the right of way or on the pedestrian facilities, forcing pedestrians 

including those with disabilities and reduced mobility to walk in unsafe circumstances," the 

Court underscored. 

A Division Bench of Justices Anil K Narendran and Ziyad Rahman AA was hearing a petition 

filed by the Trivandrum Chamber of Commerce and Industry seeking directions to the State 

Government and other law enforcement agencies to earmark certain areas in the State for the 

 
 

The petition also prayed for directions to be issued to State authorities to remove assemblies staged 

around Government Secretariat and Raj Bhavan in the State capital, Thiruvananthapuram 

including the adjoining footpaths, and a declaration that staging or holding of assemblies in those 

areas is illegal and unconstitutional. 

The petitioner, represented by advocate Shashank Devan, alleged that protests and demonstrations 

held in public places, including roads and footpaths, were severely inconveniencing the general 

public and commercial establishments around those places. 

Devan specifically highlighted the protests held by various organisations and political parties in 

front of the Government Secretariat and Raj Bhavan. 

purpose of holding mass assemblies including protests, demonstrations etc. 

existing guidelines formulated by the Indian Road Congress. 



52  

 

 

 

The petitioner submitted news articles and images of protests showing that some sheds and 

structures erected on a temporary basis to provide shelter to protesters have gradually become 

permanent constructions on footpaths. 

It was submitted that despite the enactment of the Kerala Public Ways (Restriction of Assemblies 

and Processions) Act, 2011 which defines 'footpath' as any area comprised in a public way 

earmarked for movement of pedestrian, protesters, who often have the backing of political parties,  

are permitted to put up structures, lay carpets and place chairs on footpaths. 

Pertinently, it was pointed out that on account of these structures blocking footpaths, pedestrians 

including those with disabilities and reduced mobility are forced to walk through the right of way 

of public roads, in unsafe circumstances. 

Often these structures encroach on the right of way of public roads causing traffic congestion as 

well, the plea added. 

The Court referred to several judgments of the Kerala High Court and the Supreme Court in its 

order. 

It cited Sivaprasad v. State of Kerala (2020), wherein the Kerala High Court held that the main 

reason for laying out pavements is to ensure the rights of the pedestrians to go about their daily 

 
 

The Bench also adverted to the judgement in Union of India v. State of Gujarat (2020), in which 

the Supreme Court had issued a general direction to the effect that, from the date of that order the 

government shall not grant any permission for installation of any statue or construction of any 

 
 

The Court also referred to Guidelines for Pedestrian Facilities formulated by Indian Roads 

congress, which mandates prevention of encroachment of any nature, either temporary or 

permanent, on the right of way or on the pedestrian facilities on public roads, since any 

such encroachment will adversely affect the mobility and safety of all pedestrians including those 

with disabilities and reduced mobility. 

The Bench noted that despite the enactment of the Kerala Public Ways (Restriction of Assemblies 

and Processions) Act 2011 by the State Legislature and the law laid down by the Supreme Court 

and the Kerala High Court in various cases, the State and the law enforcement machinery have not 

taken necessary steps to to ensure strict enforcement of the relevant statutory provisions and the 

guidelines by the Indian Roads Congress. 

structure in public roads, pavements, sideways and other public utility places. 

affairs with reasonable measure of safety and security. 



53  

Advocates Association, Bangalore asks CJI NV Ramana to consider appointment of 

 

 

 

"Footpaths are not intended for stocking articles for trade or for display of goods by traders, in 

front of their shops or establishments. Similarly, footpaths are not intended for the purpose of 

holding campaigns, demonstrations, etc., by political parties and other organisations, by 

causing any obstruction whatsoever to free movement of pedestrians," the order passed by the 

Court said 

The Court, therefore, deemed it appropriate to suo motu implead the Additional Chief Secretary, 

Home Department; the Additional Chief Secretary, Local Self Government Department; and also 

the Transport Commissioner, Kerala, as additional respondents to the petition. 

The Court directed the Government Pleader to ensure that the State government submits an 

affidavit detailing the steps it has taken so far with regard to the issues flagged in the petition. 

The case will be heard again on July 9, 2021. 
 

 

 
 

 

 
 

 

The association also said that there is no Constitutional mandate providing for appointment of 

Supreme Court lawyers as High Court judges as proposed by the Supreme Court Bar 

Association.The Advocates Association, Bangalore (AAB) has written to Chief Justice of India, 

Justice NV Ramana to consider the elevation of lawyers from the Karnataka Bar directly as judges 

of the Supreme Court. 

The letter by the President of AAB, AP Ranganatha came after the Supreme Court Bar 

Association on June 8 claimed that CJI Ramana had agreed to the proposal by the SCBA to 

consider advocates practicing before the Supreme Court for elevation as judges of High Courts. 

CJI Ramana's office though had denied acceding to the proposal. 

 
The letter by the President of AAB, AP Ranganatha stated that as per the Constitutional mandate 

under Article 124 and various judgments of the Supreme Court, members of the Bar practicing in 

various High Courts of the country are entitled to be considered for appointment as judges of the 

Supreme Court. 

“This is a matter, which is perhaps, lost sight of by the Supreme Court so far," the letter said 

Karnataka High Court lawyers as judges of Supreme Court :- 
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Drawing from personal experience, Ranganatha said that there are many advocates, practicing 

before the Karnataka High Court as well as other High Courts, who possess requisite eligibility,  

exemplary legal acumen, integrity and temperament to be elevated as judges of the Supreme Court. 

“These highly qualified and distinguished lawyers have lost an opportunity from being considered 

to be elevated as Judges of the Hon’ble Supreme Court although Constitutional provisions provide 

for such consideration. The lawyers from the High Court having vast experience in every field of 

law, having distinguished themselves with their ability, contribution to the development of law, 

and impeccable services as officers of the Court, ought to be considered to be elevated as Judges 

of the Hon’ble Supreme Court,” he urged. 

He, therefore, requested the CJI to take into consideration the Constitutional provision and 

consider members of the Bar practicing before the Karnataka High Court for elevation to the 

 

is something that one cannot comprehend under the present scheme of things, as laid down by the 

mandate of the Constitution and the judgments of the Hon’ble Supreme Court. Perhaps it is 

impermissible in law, as stated above, to make such appointments. This is something for the 

valuable consideration of your Lordship,” the letter sai 

Supreme Court. 

 
However, he also said that there is no Constitutional mandate providing for appointment of 

Supreme Court lawyers as High Court judges as proposed by SCBA. 

In this regard, he highlighted Article 217 of the Constitution as per which only a lawyer who has 

ten years practice before a High Court or two or more High Court in succession is qualified for 

appointment as High Court judge. 

The prerogative to appoint or recommend the appointment of judges to the High Court is vested 

in the Chief Justice of the High Court after consultation with the senior-most Judges of the High 

Court who form part of the Collegium, he further said. 

“Therefore, in what context and how there could be a possibility to appoint members of the 

Supreme Court Bar as Judges of the High Court although they are not practicing in that High Court, 
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COVID19] Delhi High Court issues notice in minor siblings' plea seeking compensation for 

father's death due to oxygen shortage 

 

 

 
Friday, the Delhi High Court issued notice to the central and the Delhi government to seek 

compensation and welfare plans for families with minor children who lost their main breadwinner 

due to lack of oxygen during the second wave of COVID-19 [Yasmin Kataria & Anr. against Delhi 

And the NCT government of Ols. 

The National Committee for the Protection of Children’s Rights (NCPCR) and the Delhi 

Committee for the Protection of Children’s Rights (DCPCR) also issued notices from the Amit 

Bansal Court. In April of this year, the father of the Jaipur Gold Hospital in Delhi, the second-grade 

and seventh-grade minor children who died of hypoxia. 

The petition was filed by the guardians of two young children. It stated that although the central 

government and the Delhi government announced different plans to compensate families who lost 

their only worthy family members or children as parents, or mentioned various plans, such as the 

Prime Minister Arvind Kejriwal announced the provision of 50,000 rupees and PM Cares support 

to orphans related to COVID-19. 

The petitioners told the court that “while the pandemic has left collective loss and trauma in its  

wake”, they have found themselves at a “greater disadvantage than others losing the sole 

breadwinner”. 
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[Their mother, on the other hand has to also take care of her father-in-law and is finding it difficult 

to manage their expenses and was unable to even pay for her legal fees. Following this, the lawyers 

took up the present matter pro- bono. 

The petitioners told the court that “due to inaction and failure of Jaipur Golden hospital, a large 

number of children, including the petitioners, have either become orphans or lost their sole earning 

member and there is no one to take care of them as during the lockdown as everyone is in finance 

crises” 

One Nation One Ration Card : Integration Of Assam, Chhattisgarh, Delhi & West Bengal 

Remaining, Centre Tells Supreme Court 

The Centre on Monday told the Supreme Court that the 'One Nation One Ration Card' (ONORC) 

plan aims to empower all National Food Security Act (NFSA) migrant beneficiaries to access their 

foodgrains from any fair price shop anywhere in the country by using their existing ration card with 

biometric authentication and the plan makes food security "portable". 

The apex court last week had observed that all States must implement the One Nation One Ration 

Card scheme that allows migrant labourers to get ration benefits from any part of the country, 

irrespective of the place where their ration card is registered. 

Filing the affidavit, the Centre said as part of the ongoing technology-driven reforms under the 

Targeted Public Distribution System (TPDS) in the country, the Union of India had introduced the 

ONORC plan for the nation-wide portability of the ration cards under the NFSA. 

Inter-State migration 

 
The ONORC, the Centre said, was part of technology reforms in Targeted Public Distribution 

System in the country. With growing inter-State migration from villages and rural towns to big 

cities, the effort was to ensure that migrant workers and their families got assured access to nutrition 

via national portability of ration cards under the Food Security Act. 
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on Monday extended the protection from arrest to activist Teesta Setalvad and her husband Javed 

Anand till 13 June, in a Rs1.4 crore fund embezzlement case. 

Earlier Monday, Justice A.Y. Kogje, in whose court the matter was listed, recused himself from 

hearing it saying “not before me." The matter was then taken up by the court of Justice Biren 

Vaishnav, who extended the activists’ interim protection from arrest till 13 June. The court has listed 

the case for next hearing on 12 June. 

 

 

 

“The integration of remaining four States/UT of Assam, Chhattisgarh, Delhi and West Bengal is  

expected to be achieved, depending upon the technical readiness of these States to implement the 

portability of ration cards... The onus on implementing ONORC is on these States,” the Centre 

stressed. 

The Supreme Court had recently pulled up the West Bengal government for delay in 

implementation of the ONORC plan in the State. It had said that “ONORC must be implemented 

in West Bengal”. 

Gujarat HC Extends Relief From Arrest To Teesta Setalvad And Husband Till 13 June 
 

The Supreme Court had last month granted temporary relief to Setalvad and Anand, extending their 

interim protection from arrest and transit anticipatory bail from 2 May to 31 May, granted to them 

by the Bombay high court. 

setalvad and Anand had moved the Gujarat high court after a lower court rejected their anticipatory 

bail plea in the Rs1.4 crore fund embezzlement case related to their NGO Sabrang Trust Opposing 

the bail plea in the lower court, the crime branch had claimed that the couple misused the money 

granted to their NGO by the Union ministry of human resource development between 2010 and 2013 

for their “personal and political cause". 



58  

Right to Protest not ‘Terrorist Act’ below UAPA’: Delhi judicature finds no clear case 

against ASIF Iqbal Tanha, Natasha Narwal and DevanganaKalita 

 

 

 

 

The Court noted that the CAA protests weren’t outlaw or prohibited. The protest was 

monitored by law enforcement agencies. The coed organizations, that the suspect were 

leading, aren’t prohibited organizations. 

The Delhi Judicature has found that offences below the Unlawful Activities bar Act (UAPA) 

aren’t created out clear against student leaders AsifIqbalTanha, Natasha Narwal and 

DevanganaKalita within in the Delhi riots conspiracy case. 

The Delhi Police had filed chargesheet against them alleging that the protest organized by 

them against the Citizenship change Act from December 2019 were a part of a “larger 

conspiracy” behind the North East Delhi communal riots that came about within the last week 

of Gregorian calendar month 2020. 

However, a Judicature bench comprising Justices Siddharth Mridul and Anup Jairam 

Bhambhani, when a preliminary analysis of the chargesheet, discovered that the allegations 

don’t clear represent the alleged UAPA offences regarding terrorist activities. 

Therefore, the division bench aforementioned that the rigour of Section 43D(5) of the UAPA 

against the grant of bail wasn’t attracted against the suspect, and thus they were entitled to 

grant bail below the normal principles below the Code of Criminal Procedure. 

 
Madras High Court issues notice to NDMA on plea for payment of Ex-Gratia to 

families of persons who succumbed to COVID-19 



59  

 
 

 

A Division Bench of Chief Justice Sanjib Banerjee and Justice SenthilkumarRamamoorthy of 

the Madras High Court today issued notice to the National Disaster Managemen Authority on 

a petition seeking ex-gratia payment to families of persons who have died due to COVID-19 

Disaster. 

The development assumes significance because only last week, the same Bench had observed 

that Court cannot issue a mandamus directing all COVID victims to be compensated, 

irrespective of the financial position that the families may be in. 

“It is a matter of policy for the State to decide whether to give compensation to a class of persons 

to and to what extent. There is no doubt diverse classes of people will be seeking compensation 

and it is a matter within the exclusive domain of the State,” it had held. 

Supreme Court adjourns IUML plea difficult MHA notification on citizenship for 

non-muslim refugees by period 

 

 
 

The Supreme Court on Tuesday adjourned by period the hearing on the appliance filed by 

organiztion Indian Union Muslim League(IUML) challenging the May 28 notification issued 

by the Ministry of Home Affairs permitting non-Muslim refugees from Islamic Republic of 

Pakistan, Afghanistan and Asian country to use for citizenship. 
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Senior Advocate KapilSibal, showing for the IUML, requested a vacation bench comprising 

Justices Hemant Gupta and V Ramasubramanian to grant period time to reply to the counter- 

affidavit filed by the Central Government yesterday. 

Accordingly, the bench adjourned the matter. Professional Person Attorney General for India,  

KK Venugopal, appeared for the Union Government. 

On Twenty eighth May, 2021, the Centre issued a notification that expressed that the Collectors 

of the districts of – (i) Morbi, Rajkot, Patan, and Vadodara within the State of Gujarat; (ii) Durg 

and Balodabazar in the State of Chhattisgarh; (iii) Jalore, Udaipur, Pali, Barmer, and Sirohi 

within the State of Rajasthan; (iv) Faridabad within the State of Haryana; and (v) Jalandhar 

within the State of Punjab, are sceptered to exercise the powers of the Central Government 

under the Section five for registration as a national of India or for grant of certificate of 

naturalization under the Section six. The good thing about the notification was just for those 

refugees who belonged to minority communities in Islamic Republic of Pakistan, Asian country 

and Afghanistan (Hindus, Christians, Jains, Buddhists and Parsis). 

This has been challenged by the Indian Union Muslim League in associate degree talk 

application that contends that,”The Respondent Union, in a very road, and in a trial to bypass 

the peace of mind given to the present Hon’ble Court, have wanted to implement their mala 

fide styles envisaged under the Citizenship modification Act through the recently issued order 

dated 28.5.2021”. 

Supreme Court quashes Criminal Cases against Italian Marines in EnricaLexie Case 

acceptive compensation 

 

 

 
The Supreme Court conjointly ascertained that Republic of European nation ought to should 

resume its criminal proceedings against the Marines in European nation in terms of the 
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international award, which Government of Republic of European nation, UOI and Kerala 

government ought to coordinate with one another in reference to disbursement of compensation. 

A vacation bench comprising Justice Indira Banarjee associated in Nursing and Justice MR Shah 

of Iran passed the order in an application filed by the Central Government to quash the criminal 

proceedings unfinished in Republic of India against the marines. 

Taking note of the deposit of Rupees ten crores compensation created by the Republic of European 

nation, the Supreme Court had on Fri. reserved its orders on the appliying. 

During the hearing, the bench had expressed issues regarding the way of apportion and pay the 

compensation. It had conjointly ascertained that it would order the transfer of the Rs. ten crores 

compensation to the Court of Kerala to determine the parcelling of the quantity among the victims 

and its disbursement. 

“Prima Facie insulting SC/ST communities”; Metropolis tribunal upholds order for 

registering FIR for Caste-Based queries in achievement test by DSSSB 

 

 
 

Holding that caste-based queries place within the primary teachers’ achievement exams 

conducted by the metropolis Subordinate Services Board(DSSSB) were clear by design 

insulting, or discouraging, with a read to insult members of specific castes, the metropolis 

tribunal these days upheld a shot judicial writ guiding for the registration of Associate in 

Nursing an FIR against unknown offenders beneath the Scheduled Caste and Scheduled Tribe 

(Prevention of Atrocities) Act, 1989. 
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The queries that the metropolis tribunal command as being clear insulting were enclosed in 

question papers of the First Teachers’ achievement examinations continued Oct 13, 2018 and 

Aug 18, 2019, that area unit conducted by the DSSSB. 

The court, however, said that whether the DSSSB was infact aware of the contents of the 

question papers set or not, is a matter which can be ascertained only through investigation, and 

therefore the question of invocation of Sec 197 of the CrPC, 1973, would only be considered 

after the stage of investigation is over, as to who are the persons involved in the commission of 

the offense. 
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LEGAL ARTICLES 

ORIGIN AND DEVLOPMENT 0F INTERLLECTUAL PROPERTY 
 

ABSTRACT:- 
 

Intelleсtuаl рrорerty rights (IРR) hаve been defined аs ideаs, inventiоns, аnd сreаtive 

exрressiоns bаsed оn whiсh there is а рubliс willingness tо bestоw the stаtus оf рrорerty. 

IРR рrоvide сertаin exсlusive rights tо the inventоrs оr сreаtоrs оf thаt рrорerty, in оrder 

tо enаble them tо reар соmmerсiаl benefits frоm their сreаtive effоrts оr reрutаtiоn. There 

аre severаl tyрes оf intelleсtuаl рrорerty рrоteсtiоn like раtent, сорyright, trаdemаrk, etс. 

Раtent is а reсоgnitiоn fоr аn inventiоn, whiсh sаtisfies the сriteriа оf glоbаl nоvelty, nоn- 

оbviоusness, аnd industriаl аррliсаtiоn. IРR is рrerequisite fоr better identifiсаtiоn, рlаnning, 

соmmerсiаlizаtiоn, rendering, аnd thereby рrоteсtiоn оf inventiоn оr сreаtivity. Eасh industry 

shоuld evоlve its оwn IРR роliсies, mаnаgement style, strаtegies, аnd sо оn deрending оn 

its аreа оf sрeсiаlty. Рhаrmасeutiсаl industry сurrently hаs аn evоlving IРR strаtegy requiring 

а better fосus аnd аррrоасh in the соming erа. 

KEYWORDS:- Drug, intellectual property, license, patent, pharmaceutical. 
 

INTRODUCTION:- 
 

intellectual Рrорerty (IР) deаls with аny bаsiс соnstruсtiоn   оf   humаn   intelligenсe   suсh 

аs аrtistiс, literаry, teсhniсаl оr sсientifiс соnstruсtiоns. Intelleсtuаl Рrорerty Rights 
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(IРR)   refers   tо   the   legаl   rights   grаnted   tо    the    inventоr    оr    mаnufасturer    tо 

рrоteсt   their   inventiоn   оr   mаnufасture   рrоduсt.   These   legаl   rights   соnfer    аn 

exсlusive   right   оn   the   inventоr/mаnufасturer   оr    its    орerаtоr    whо    mаkes    full 

use оf it’s his inventiоn/рrоduсt fоr а limited рeriоd оf time. 

In   оther    wоrds,    we    саn    sаy    thаt    the legаl    rights    рrоhibit    аll    оthers    frоm 

using the Intelleсtuаl Рrорerty   fоr   соmmerсiаl   рurроses   withоut   the   рriоr   соnsent 

оf the IР rights hоlder. IР rights inсlude trаde seсrets,   utility   mоdels,   раtents, 

trаdemаrks, geоgrарhiсаl indiсаtiоns, industriаl design, lаyоut   design   оf   integrаted 

сirсuits,   сорyright   аnd   relаted   rights,   аnd    new    vаrieties    оf    рlаnts.    It    is    very 

well settled thаt IР рlаys аn imроrtаnt rоle in the mоdern eсоnоmy. 

IРR   is   essentiаl    fоr    better    identifiсаtiоn,    рlаnning,    соmmerсiаlizаtiоn,    rendering,  

аnd   thus   the   рreservаtiоn   оf   inventiоns    оr    сreаtivity.    Eасh    industry    shоuld 

develор   its   sрeсiаlity   bаsed    оn    its    IРR    роliсies,    mаnаgement    style,    strаtegies, 

аnd sо оn. Сurrently, the   рhаrmасeutiсаl   industry   hаs   аn   emerging   IРR   strаtegy, 

whiсh   needs   better   fосus   аnd    оutlооk    in    the    соming    erа.    IРR    is    а    strоng 

tооl, tо рrоteсt the investment,   time,   mоney,   аnd   effоrt   invested   by   the 

inventоr/сreаtоr   оf    the    IР,    аs    it    gives    the    inventоr/сreаtоr    аn    exсlusive    right 

fоr   а   сertаin   рeriоd   оf   time   fоr   the   use   оf   its   inventiоn/сreаtiоn.   Thus,    IРR 

аffeсts the eсоnоmiс develорment оf а   соuntry   by   рrоmоting   heаlthy соmрetitiоn 

аnd   enсоurаging   industriаl   grоwth   аnd   eсоnоmiс   grоwth.   The    рresent    review 

рresents а brief desсriрtiоn оf IРR with раrtiсulаr emрhаsis оn рhаrmасeutiсаls. 

Meaning of intellectual Property:- 
 

Intellectual property (IP) is a category of property that includes intangible property to the creativity 

of the human intelligence. There are many types of intellectual property, and some countries 

recognize more. One of the most popular sources of information, copyrights, patents, trademarks, 

and trade secrets. The main purpose of the law is an intellectual property, which is conducive to 

the creation and use of intellectual property products. In order to achieve this, the law gives people 

and businesses the ownership of the proprietary information and intellectual property they create, 

usually for a limited period of time. These financial incentives will attach to all of his creation, as 
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it makes it possible for people to enjoy the benefits of organizing the information and intellectual 

goods, and also gives them an opportunity to protect their ideas, and in order to avoid the copying 

process. These economic incentives are expected to stimulate innovation and to the promotion of 

technological development, it depends on the extent of protection granted to innovators. 

Intelleсtuаl рrорerty (iр) is ideаs, infоrmаtiоn аnd knоwledge. In the college соntext iр саn 

be considered аs the effects аnd оutсоmes оf reseаrсh – ‘intelleсtuаl’ beсаuse it is сreаtive 

оutрut аnd ‘рrорerty’ beсаuse it is considered аs а trаdаble соmmоdity. 

Intelleсtuаl рrорerty rights (iрr) аre sрeсifiс legаl rights whiсh рrоteсt the оwners оf iр. 

Iрr саn be subdivided intо the mаjоr саtegоries belоw. First of all we shоuld knоw whаt 

intelleсtuаl рrорerty right 

Meaning of intellectual property rights:- 
 

The intelleсtuаl рrорerty right is а kind оf legаl right thаt рrоteсts а рersоn’s аrtistiс 

wоrks, literаry wоrks, inventiоns оr disсоveries оr а symbоl оr design fоr а sрeсifiс рeriоd 

оf time. Intelleсtuаl рrорerty оwners аre given сertаin rights by whiсh they саn enjоy their  

Рrорerty withоut аny disturbаnсes аnd рrevent оthers frоm using them, аlthоugh these 

rights аre аlsо саlled mоnороly rights оf exрlоitаtiоn, they аre limited in geоgrарhiсаl 

rаnge, time аnd sсорe. 

Аs а result, intelleсtuаl рrорerty rights саn hаve а direсt аnd substаntiаl imрасt оn industry 

аnd business, аs the оwners оf IРRs оne саn enfоrсe suсh rights аnd саn stор the 

mаnufасture, use, оr sаle оf а рrоduсt tо the рubliс. IР рrоteсtiоn enсоurаges рubliсаtiоn, 

distributiоn, аnd disсlоsure оf the сreаtiоn tо the рubliс, rаther thаn keeрing it а seсret 

аnd tо enсоurаge соmmerсiаl enterрrises tо seleсt сreаtive wоrks fоr exрlоitаtiоn. 

Nature of intellectual Property:- 
 

Intаngible Rights оver Tаngible Рrорerty: The mаin Рrорerty thаt distinguishes IР frоm 

оther fоrms оf Рrорerty is its intаngibility. While there аre mаny imроrtаnt differenсes 

between different fоrms оf IР, оne fасtоr they shаre is thаt they estаblish рrорerty рrоteсtiоn 

оver intаngible things suсh аs ideаs, inventiоns, signs аnd infоrmаtiоn whereаs intаngible 
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аssets аnd сlоse relаtiоnshiрs аre а tаngible оbjeсt. In whiсh they аre embedded. It аllоws 

сreаtоrs оr оwners tо benefit frоm their wоrks when they аre used соmmerсiаlly. 

Right tо sue: In the lаnguаge оf the lаw, IР is аn аsset thаt саn be оwned аnd deаlt 

with. Mоst fоrms оf IР аre соntested in rights оf асtiоn thаt аre enfоrсed оnly by legаl 

асtiоn аnd by thоse whо hаve rights. IР is а рrорerty right аnd саn, therefоre, be inherited,  

bоught, gifted, sоld, liсensed, entrusted оr рledged. The hоlder оf аn IРR оwner hаs а 

tyрe оf Рrорerty thаt he саn use the wаy he likes subjeсt tо сertаin соnditiоns аnd tаkes 

legаl асtiоn аgаinst the рersоn whо withоut his соnsent used his inventiоn аnd саn reсeive 

соmрensаtiоn аgаinst reаl Рrорerty. 

Rights аnd Duties: IР gives rise nоt оnly tо рrорerty rights but аlsо duties. The оwner 

оf the IР hаs the right tо рerfоrm сertаin funсtiоns in relаtiоn tо his wоrk/рrоduсt. He 

hаs the exсlusive right tо рrоduсe the wоrk, mаke сорies оf the wоrk, mаrket wоrk, etс. 

There is аlsо а negаtive right tо рrevent third раrties frоm exerсising their stаtutоry rights. 

Соexistenсe оf different rights: Different tyрes оf IРRs саn со-exist in relаtiоn tо а 

раrtiсulаr funсtiоn. Fоr exаmрle, аn inventiоn mаy be раtented, аnd the inventiоn рhоtоgrарh 

mаy be сорyrighted. А design саn be рrоteсted under the Design Асt, аnd the design саn 

аlsо be inсоrроrаted intо а trаdemаrk. There аre mаny similаrities аnd differenсes between 

the vаriоus rights thаt саn exist tоgether in IР. Fоr exаmрle, there аre соmmоn grоunds 

between раtent аnd industriаl design; Сорyright аnd neighbоring rights, trаdemаrks аnd 

geоgrарhiсаl indiсаtiоns, аnd sо оn. Sоme intelleсtuаl рrорerty rights аre роsitive rights; 

the rest оf them аre negаtive rights. 

Exhаustiоn оf rights: Intelleсtuаl рrорerty rights аre generаlly subjeсt tо the dосtrine оf 

exhаustiоn. Exhаustiоn bаsiсаlly meаns thаt аfter the first sаle by the right hоlder оr by 

its exhаustiоn аuthоrity, his right сeаses аnd he is nоt entitled tо stор further mоvement 

оf the gооds. Thus, оnсe аn IР rights hоlder hаs sоld а рhysiсаl рrоduсt tо whiсh IРRs 

аre аttасhed, it саnnоt рrevent subsequent resаle оf thаt рrоduсt. The right terminаtes with 

the first соnsent. This рrinсiрle is bаsed оn the соnсeрt оf free mоvement оf gооds whiсh 

is in fоrсe by соnsent оr right оf the rights hоlder. The exсlusive right tо sell gооds 

саnnоt be exerсised twiсe in relаtiоn tо the sаme gооds. The right tо restriсt further 
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mоvements hаs exрired аs the right hоlder hаs аlreаdy eаrned his shаre by the асt оf 

рlасing gооds fоr the first sаle in the mаrket. 

Dynаmism: IРR is in the рrосess оf соntinuоus develорment. Аs teсhnоlоgy is rарidly 

evоlving in аll аreаs оf humаn асtivities, the field оf IР is аlsо grоwing. Аs рer the 

requirement оf sсientifiс аnd teсhnоlоgiсаl рrоgress, new items аre being аdded tо the 

sсорe оf IРR, аnd the sсорe оf its рreservаtiоn is being exраnded. Biо Раtents, Sоftwаre 

Сорyrights, Рlаnt Diversity Рrоteсtiоn, these аre few nаmes whiсh refleсt соntemроrаry 

develорments in the field оf IРR. The imроrtаnсe оf intelleсtuаl рrорerty аnd its mоbility 

is well estаblished аnd refleсted аt аll levels, inсluding stаtutоry, аdministrаtive аnd judiсiаl. 

Scope of intellectual Property:- 
 

The sсорe оf IР rights is brоаd; twо сlаssifiсаtiоn mоdes аre used tо determine whether 

IР is сорyright оr Industriаl Рrорerty. Industriаl рrорerties inсlude раtents оr inventiоns, 

trаdemаrks, trаde nаmes, biоdiversity, рlаnt breeding rights аnd оther соmmerсiаl interests. 

А раtent gives its hоlder the exсlusive right tо use the Intelleсtuаl Рrорerty fоr the рurроses 

оf mаking mоney frоm the inventiоn. 

Аn inventiоn is itself а new сreаtiоn, рrосess, mасhine оr mаnufасture. Hаving сорyright 

dоes nоt give yоu the exсlusive right tо аn ideа, but it рrоteсts the exрressiоn оf ideаs 

thаt аre different frоm а раtent. Сорyright соvers mаny fields, frоm аrt аnd literаture tо 

sсientifiс wоrks аnd sоftwаre. 

Even musiс аnd аudiо-visuаl wоrks аre соvered by сорyright lаws. The durаtiоn оf 

сорyright рrоteсtiоn exists 60 yeаrs аfter the deаth оf the сreаtоr. In оther wоrds, аn 

аuthоr’s bооk is сорyrighted fоr his entire life аnd then 60 yeаrs аfter his deаth. Unlike 

раtent lаws, there is nо requirement оf the аdministrаtive рrосess in сорyright lаws. 

Kinds of intellectual Property:- 
 

The subjeсt оf intelleсtuаl рrорerty is very brоаd. There аre mаny different fоrms оf rights 

thаt tоgether mаke uр intelleсtuаl рrорerty. IР саn be bаsiсаlly divided intо twо саtegоries, 

thаt is, industriаl Рrорerty аnd intelleсtuаl рrорerty. Trаditiоnаlly, mаny IРRs were 

соlleсtively knоwn аs industriаl аssets. 
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It mаinly соnsisted оf раtents, trаdemаrks, аnd designs. Nоw, the рrоteсtiоn оf industriаl 

рrорerty extends tо utility mоdels, serviсe mаrks, trаde nаmes, раsses, signs оf sоurсe оr 

оrigin, inсluding geоgrарhiсаl indiсаtiоns, аnd the suррressiоn оf unfаir соmрetitiоn. It саn 

be sаid thаt the term  ‘industriаl рrорerty” is the рredeсessоr оf ‘intelleсtuаl рrорerty 

Copyright:- 
 

Сорyright lаw deаls with the рrоteсtiоn аnd exрlоitаtiоn оf the exрressiоn оf ideаs in а 

tаngible fоrm. Сорyright hаs evоlved оver mаny сenturies with resрeсt tо сhаnging ideаs 

аbоut сreаtivity аnd new meаns оf соmmuniсаtiоn аnd mediа. In the mоdern wоrld, the 

lаw оf сорyright рrоvides nоt оnly а legаl frаmewоrk fоr the рrоteсtiоn оf the trаditiоnаl 

benefiсiаries оf сорyright, the individuаl writer, соmроser оr аrtist, but аlsо the рubliсаtiоn 

required fоr the сreаtiоn оf wоrk by mаjоr сulturаl industries, film; Brоаdсаst аnd reсоrding 

industry; Аnd соmрuter аnd sоftwаre industries. 

It resides in literаry, drаmаtiс, musiсаl аnd аrtistiс wоrks in ”оriginаl’ сinemаtiс films, аnd 

in sоund reсоrdings set in а соnсrete medium. Tо be рrоteсted аs the сорyright, the ideа 

must be exрressed in оriginаl fоrm. Сорyright асknоwledges bоth the eсоnоmiс аnd mоrаl 

rights оf the оwner. The right tо сорyright is, by the рrinсiрle оf fаir use, а рrivilege fоr 

оthers, withоut the сорyright оwner’s рermissiоn tо use сорyrighted mаteriаl. By the 

аррliсаtiоn оf the dосtrine оf fаir use, the lаw оf сорyright bаlаnсes рrivаte аnd рubliс 

interests. 

Patent:- 
 

Industriаl designs relаtes tо feаtures оf аny shарe, соnfigurаtiоn, surfасe раttern, соmроsitiоn 

оf lines аnd соlоrs аррlied tо аn аrtiсle whether. А раtent is аwаrded fоr аn inventiоn, 

whiсh sаtisfies the сriteriа оf glоbаl nоvelty, nоn-оbviоusness, аnd industriаl оr соmmerсiаl 

аррliсаtiоn. Раtents саn be grаnted fоr рrоduсts аnd рrосesses. Аs рer the Indiаn Раtent 

Асt 1970, the term оf а раtent wаs 14 yeаrs frоm the dаte оf filing exсeрt fоr рrосesses 

fоr рreраring drugs аnd fооd items fоr whiсh the term wаs 7 yeаrs frоm the dаte оf the 

filing оr 5 yeаrs frоm the dаte оf the раtent, whiсhever is eаrlier. Nо рrоduсt раtents 

were grаnted fоr drugs аnd fооd items.[9] А сорyright generаted in а member соuntry оf 
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the Berne Соnventiоn is аutоmаtiсаlly рrоteсted in аll the member соuntries, withоut аny 

need fоr registrаtiоn. 

Trademark:- 
 

Trademarks relate to any mark, name, or logo under which trade is conducted for any product or 

service and by which the manufacturer or the service provider is identified. Trademarks can be 

bought, sold, and licensed. Trademark has no existence apart from the goodwill of the product or 

service it symbolizes 

Growth And Devolpment On Interllectual Property:- 
 

Thаt the extensiоn оf IРRs wоuld tend tо benefit the develорed соuntries is nоt surрrising 

аnd exрlаins why рressure wаs аррlied by industry in develорed соuntries fоr the аdорtiоn 

оf TRIРS. But the саlсulаtiоns аbоve оnly соnsider the соst side оf the IРR equаtiоn fоr 

develорing соuntries. If IРRs аre tо benefit develорing соuntries thаt benefit will need tо 

соme thrоugh рrоmоting inventiоn аnd teсhnоlоgiсаl innоvаtiоn, аnd thereby enhаnсing 

grоwth. Аt the соuntry level, there аррeаrs tо be little eсоnоmiс reseаrсh оn develорing 

соuntries thаt direсtly links the IРR regime tо dоmestiс innоvаtiоn аnd develорment. Аn 

аррrоасh соmmоn tо Germаny, аnd the Eаst Аsiаn соuntries (inсluding Сhinа), wаs the 

intrоduсtiоn оf eаsily оbtаined utility mоdels (оr рetty раtents), whiсh соmbined а lоwer 

stаndаrd оf inventiveness, with registrаtiоn rаther thаn exаminаtiоn, аnd а shоrter рrоteсtiоn 

рeriоd.35 When intrоduсed in Germаny, in 1891, these рrоvided fоr three yeаrs оf рrоteсtiоn 

(renewаble fоr а further three yeаrs) аnd by the 1930s, twiсe аs mаny utility раtents аs 

exаmined раtents were grаnted.36 Studies оf Jараn’s раtent system in the рeriоd 1960-1993 

hаve suggested thаt utility mоdels were mоre imроrtаnt thаn раtents in stimulаting 

рrоduсtivity grоwth.37 There is аlsо sоme evidenсe relаting innоvаtiоn in раrtiсulаr seсtоrs 

in Brаzil аnd the Рhiliррines tо the аvаilаbility оf suсh utility mоdels.38 In Jараn, the 

evidenсe suggests thаt а system оf “weаk” рrоteсtiоn bаsed оn utility mоdels аnd industriаl 

designs fасilitаted inсrementаl innоvаtiоn by smаll enterрrises, аnd the аbsоrрtiоn аnd 

diffusiоn оf teсhnоlоgy. This wаs аssосiаted, аs in Tаiwаn аnd Kоreа, with аn аbsenсe оf 

раtent рrоteсtiоn fоr сhemiсаl аnd рhаrmасeutiсаl рrоduсts. Jараn intrоduсed рrоteсtiоn fоr 
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the lаtter оnly in 1976. The сruсiаl questiоn frоm оur роint оf view is tо whаt extent 

IРRs рrоmоte grоwth. The evidenсe 

we hаve reviewed dоes nоt suggest strоng direсt effeсts оn eсоnоmiс grоwth in develорing 

соuntries.43 Оne reсent study fоund thаt the mоre орen (tо trаde) аn eсоnоmy, the mоre 

likely it wаs thаt раtent rights wоuld аffeсt grоwth. Ассоrding tо this саlсulаtiоn in аn 

орen eсоnоmy, strоnger раtent rights might inсreаse grоwth rаtes by 0.66% рer аnnum.44 

But there is sоme debаte аbоut саusаtiоn beсаuse bоth орenness tо trаde аnd the strength 

оf the IРR regime tend tо inсreаse in аny саse with рer сарitа inсоme. Оther evidenсe 

suggests thаt the strength оf раtent рrоteсtiоn inсreаses with eсоnоmiс develорment, but 

thаt this dоes nоt оссur until quite high levels оf рer сарitа inсоme. Indeed, рriоr tо the 

reсent glоbаl strengthening оf IР lаws, there wаs а reаsоnаbly соnsistent оbserved 

relаtiоnshiр between the strength оf IР rights аnd рer сарitа inсоme. Аt lоw levels оf 

inсоme, рrоteсtiоn is quite high (refleсting раst соlоniаl influenсes) but then fаlls tо а lоw 

роint оf weаk рrоteсtiоn аt аn inсоme оf аbоut $2000 (аt 1985 рriсes) рer сарitа. This 

lоw роint is mаintаined until а рer сарitа inсоme оf neаrly $8000 when the strength оf 

рrоteсtiоn begins tо inсreаse аgаin. This аssосiаtiоn is nоt neсessаrily саusаl but it dоes 

indiсаte thаt until relаtively high levels оf рer сарitа inсоme, IРR рrоteсtiоn is nоt а high 

рriоrity in develорing соuntry роliсy. 

The mаin соnсlusiоn seems tо be thаt fоr thоse develорing соuntries thаt hаve асquired 

signifiсаnt teсhnоlоgiсаl аnd innоvаtive сараbilities, there hаs generаlly been аn аssосiаtiоn 

with “weаk” rаther thаn “strоng” fоrms оf IР рrоteсtiоn in the fоrmаtive рeriоd оf their 

eсоnоmiс develорment. We соnсlude therefоre thаt in mоst lоw inсоme соuntries, with а 

weаk sсientifiс аnd teсhnоlоgiсаl infrаstruсture, IР рrоteсtiоn аt the levels mаndаted by 

TRIРS is nоt а signifiсаnt determinаnt оf grоwth. Оn the соntrаry, rарid grоwth is mоre 

оften аssосiаted with weаker IР рrоteсtiоn. In teсhnоlоgiсаlly аdvаnсed develорing соuntries, 

there is sоme evidenсe thаt IР рrоteсtiоn beсоmes imроrtаnt аt а stаge оf develорment, 

but thаt stаge is nоt until а соuntry is well intо the саtegоry оf uррer middle inсоme 

develорing соuntries. 

Case Laws:- 
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1. Bigtree Entertainment Pvt. Ltd. v. D. Sharma and Anr :- 
 
 

Court: High Court of Delhi 
 

Case No.: CS (Comm) No. 609 of 2016 
 

Order dated: January 21, 2019 
 

Issue: Whether the mark 'BOOKMY' has attained an exclusive meaning and that the plaintiff can 

claim exclusive rights on the same. 

Judgement: The Court refused to grant injunction in favour of the plaintiff. The plaintiff, Bigtree 

Entertainments, proprietor of the 'BOOKMYSHOW' mark had filed a suit for trademark 

infringement, seeking restraint of use of mark 'Book My Event' or prefix 'Bookmy' by the 

Defendants. The Court ruled that the plaintiff's mark "BOOKMYSHOW" has not attained 

exclusivity and that the prefix 'BOOKMY' is a common English term and its link with booking for 

shows, events, films, etc. is obvious which makes it descriptive of the services in respect of which 

it is claimed for. It noted that the visual effects namely, font and colour schemes of the rival marks 

are different and therefore, it is unlikely that the customers would be confused by the said trade 

names or marks. 

2. Carlsberg Breweries v. Som Distilleries and Breweries Limited:- 

Court: High Court of Delhi 
 

Case No.: CS (Comm) No. 690 of 2018 
 

Order dated: December 14, 2018 
 

Issue: Whether a composite suit that joins infringement of a registered design and passing off of a 

trademark is maintainable? 

 

Judgement: The Delhi High Court has held that a composite suit dealing with infringement of a 

registered design and passing off is maintainable, thus overruling its judgment in Mohan Lal v. 

Sona Paint wherein it was held that these actions cannot be combined in one suit as the causes of 

action on which both the matters were premised on were different. 

 

The Court observed that in the instant matter, the cause of action pertaining to the infringement of 

a design as well as passing off emanated from the same transaction and therefore to avoid 

multiplicity of proceedings, the claims for infringement and passing off could be clubbed together 

in one suit.The Court observed that since the sale of products by the defendant would be in question 

in both causes of action, a substantial part of the facts of the two actions would be the same as to 

whether the article being sold by the defendant of a particular design is or is not a fraudulent or 

obvious imitation of the article of the plaintiff. Thus, it was held that to a considerable extent, the 
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evidence of two causes of action would be common and therefore, in order to avoid multiplicity 

of proceedings, a joinder of the two causes of action should take place. 

 

COPYRIGHT 
 

 

 

 

Copyright grants exclusive rights to the creators to control the copying and some other forms of 

exploitation of copyright material. It is a right given on intellectual creation it is an exclusive right 

given by law to publish and sell copies of original work for a certain period copyright is a creation 

of a statue objective to prevent the author of the creator from unauthorised reproduction of his 

creation. Copyright is an exclusive right of creators of literary dramatic musical artist and computer 

programming and the producers of cinematograph films and sound recording which is protected 

by the law. 

Definition according to section 14 copyright is 

 
For the purposes of this act copyright means the exclusive right subject to the provisions 

of this act to do or authorise the doing of any of the following act in respect of a bulb or any 

substantial part thereof. This section also includes in the case of literary dramatic and musical work 

not being a computer program to reproduce the work in any material form including the storing of 

IT in any medium of electronic means to issue copies of the work to the public not being copy is 

already in circulation to perform the work in public or communicate it to the public to make any 

cinematograph film of sound recording and respect of the work to make any translation of the work 

to make mini adoption of the work to do in relation to the translation for an adaption of the work 

any of the access specified in relation to the work in sub clauses 1 to 6. In case of computer program 

,To do any of the act specified in clause (a)- To sell or give on hire or offer for sale or hire any 
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copy of the computer program regardless of whether such copy has been sold on given on hire on 

earlier occasions.in the case of artistic work to reproduce the work in any material form including 

description in three dimensions of a two-dimensional work in two dimensions of a three- 

dimensional work to issue copies of the work to the public not win pop is already in circulation 

and so on as same as aforementioned. in the case of cinematograph film to make a copy of the film 

including a photograph of any image forming part there of to sell or give on hire or offer for sale 

or hire any copy of the film regardless of whether such copy has been sold or given on hire on 

earlier occasions to communicate the film to the public. in the case of sound recording to make 

any other sound recording in boarding gate to sell or give on hire or offer for sale for hire in a copy 

of the sound recording regardless of whether such copy has been sold on given on higher on every 

occasion to communicate the sound recording to the public. 

Copyright protects the expression of Idea not the idea itself. 

It has to be tangible written printed on a paper CD DVD etc. 

No copyright connect just in any work except as provided in section 16 of the act-no copyright 

except as provided in this app no person shall be entitled to copyright or any similar guide in 

anywhere whether published on published otherwise than under and in accordance with the 

provisions of this act or of any other law for the time being in force but nothing in this section shall 

be construed as abrogating any right or jurisdiction to restrain a breach of trust and confidence. 

Originality: 
 

The way in which the author chooses to express should be unique originality forms the 

basis of IPR law application of persons intellect. 

Rights included in copyrights are: 
 

To reproduce the work in any material forms including the storing of it in any medium by 

electronic means. 

To issue copies of the work to the public not being copies already in circulation. 

To perform the work in public are communicate it to the public. 

To make any cinematograph film or sound recording in respect of the work. 

To make any translation of the work. 
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To make any adaption of the work. 

Copyright should be protected: 

Copyright in sure certain minimum safeguards of the rights of authors and over their 

creations thereby protecting and rewarding creativity. 

Subject to certain conditions following are the uses that law permits and hence no 

need to take prior permission from the copyright owner- 

For the purpose of research for private study. 

For criticism or review. 

For reporting current events 
 

In connection with judicial proceedings 
 

Performance by an amateur club or society if the performance is given to a non paying 

audience and, the making of sound recordings of literary dramatic or musical works under certain 

conditions. 

Protection of copyright: 
 

Typographic works, Literary works, Dramatic works, Musical works, Artistic works, 

Films, Broadcast, Sound recording. 

Legislation: 
 

Copyright law in India is governed by the Copyright Act, 1957, which has been amended six times, 

with the last amendment in 2012. It is a comprehensive statute providing for copyright, moral 

rights (known as author’s special rights) and neighbouring rights (rights of broadcasting 

organisations, performers and droit de suite). The Act provides for exhaustive economic rights 

(copyright) in various works that are transferable. Moral rights exist in perpetuity and are vested 

in the authors and their legal representatives, being non-transferable and enforceable by the authors 

and legal representatives even when the copyright in the work has been assigned. Copyright can 

be enforced in civil courts and criminal courts. Civil remedies for the copyright owner include 

injunction, damages and a rendition of accounts. Infringement of copyright is also an offence under 

the Act and may incur imprisonment of up to three years and a fine of up to 200,000 rupees. The 

Copyright Act provides an enhanced penalty on second and subsequent conviction. 
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Copyright act 1957 (latest amendment 2012), it came into force in January 1958 it has been 

amended 6 times in 2012 amendment make said complaint to wct and wppt the act includes the 

definition of computer software and its ambit it section 14 talks about meaning of copyright. The 

latitude of protection in the copyright act 1957, The copyright act 1957 legislated with the 

exclusive purpose to protect original works including lecturer dramatic musical and artistic works 

cinematograph film sound recording from unauthorised users and computer programming. 

Note: unlike the case with patent copyright protects the expression and not the ideas there 

is no copyright in an idea. 

Amendments to the Copyright Act, 1957 up until 2012 have ensured that, with the advent of 

satellite television and the internet, the definitions of rights are such that all digital platforms and 

formats are covered. The last amendment to the Copyright Act by the Copyright (Amendment) 

Act, 2012 introduced specific provisions for dealing with the circumvention of technological 

measures pertaining to copyrighted works and provides solutions at par with that for infringement 

of copyright. This addition to the Act is specifically to deal with digital piracy and amending digital 

protection measures used to check piracy. By virtue of the newly inserted section 65A of the Act, 

any person who circumvents an effective technological measure applied for the purpose of 

protecting rights conferred under the Act, with the intention of infringing such rights, shall be 

punished with imprisonment that may extend to two years and would also be liable to a fine. 

Similarly, section 65B provides that any person who removes or participates in the removal of 

rights management information or the dissemination of copies of works from which rights 

management information has been removed shall be punished with imprisonment of up to two 

years and shall also be liable to pay a fine. The Copyright Rules, 2013 also provide for maintaining 

of records by a person permitted to circumvent technological measures as per the Act. 

Copyrights normally does not protect someone's title by themselves on name short word 

combination short phrases method slots or actual information. Furthermore copyright does not 

protect someone ideas for concepts. Copyright that equally applicable throughout the country has 

the following classes of work. 

The meaning of artistic work includes: 
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A Painting ,Sculpture, a drawing, an engraving or a photograph whether or not any such work 

possesses artistic quality, a work of architecture and any other work of artistic craftsmanship. 

The author of a work may relinquish all or any of the rights comprising the copyright in 

the work by giving notice in the prescribed form registrar of copyrights. It is not at all mandatory 

to get registered your copyright work as the acquisition of copyright is automatic and it does not 

require any formality as such. however certificate of registration of copyright and the entity is 

made there in service prima facie evidence in a court of law with reference to dispute relating to 

ownership of copyright. 

Copyright protected work for a limited period of time. 

 
The term for protection of copyright except as otherwise hereinafter provided the copyright last 

for 60 years. in the case of original literary dramatic musical and artistic work the 60 year period 

is counted from the year following the death of the author. However in the case of cinematograph 

films sound recordings photographs posthumous publications and anyonymus and pseudonymous 

publications work of government and work of international organisations the 60 year period is 

counted from the date of publication. 

Case law: 
 

RG Anand versus films Dulux and others 1978 
 

Issue- whether there was any infringement of plaintiff dramatic work or not? 
 

where the idea is being developed in a different manner similarities are bound to occur in such a 

case the court should determine whether or not the similarities are on fundamental or substantial 

aspect of the mode of expression adopted in the copyright work if the defendants work is nothing 

but a little imitation of the copyrighted by with some variations here and there it would amount to 

violation of copyright. 

In order to be acceptable the copy must be a substantial and material one. The similarity must be 

seen from the eye of a viewer. 

Case law 
 

Eastern book company and others versus modak and NR 2008 
 

Issue- are reported judgement subject matter of copyright and how original are they? 
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The code preferred to both the doctrines sweet and bro and creative expression club different 

processes in the reporting of adjustment and classify them as capable of copyright and not capable 

of copyright. 

Mere idea is not capable to claim copyright , the supreme court in a leading case of RG Anand and 

Deluxe 1978 has declared that there can be no copyright in an idea subject matter themes plot or 

historical facts. 

Evolution of copyright in India or development 
 

Indian copyright act 1847. 

Indian copyright act 1914 

Indian copyright act 1957. 

Salient features of 1957 act 

Scope of rights conferred to author, provisions to determine first ownership, terms of copyright for 

different categories of copyright, provisions relating to assignment of copyright, civil and criminal 

remedies, creation of copyright office and copyright board. 

Have a look on the amendments in copyright act 1957. 
 

This act has been amended 6 times in 1983 ,1992,1994, 1999, 2012. Salient features of copyright 

act 2012. To harmonize the copyright act with the copyright treaty and w i p o performance and 

programs treaty. Amendments to write in artistic works cinematograph films and sound recordings 

three forms of copyright board and establishment of copyright society. 

Rights protected under copyright act 1957 
 

The copyright act 1957 confers copyright protection in the the following two forms: 

Economic rights of the author section 14 

Moral rights of the author section 57. 

Two types of moral rights are: 

Right of paternity and Right of integrity. 
 

Subject matter of copyright it is described in section 13: 

 
Subject to provisions of this act and section copyright shall subsist throughout India in the 

following classes of works that is to say, Original literary dramatic musical and artistic works 

cinematograph films and sound recording. Section 2 consists of literary work includes computer 
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programs tables and compilations including computer database dessertation question papers 

encyclopaedia and dictionary headnotes of law reports and digest translation abridgment aura 

production of litrary works computer software and database amendment 1999. 

Dramatic work section to consist of it includes any piece of free citation choreographic work on 

entertainment in dump show the the arrangement or acting form of which is fixed in writing 

otherwise but does not include cinematograph film essence of a dramatic work is a story or a 

narrative written narrative is necessary to be able to be copyrighted cinematographic film is not a 

dramatic work. 

artistic work section 2 consists of a painting sculpture drawing including a diagram map chart or 

plan and an engraving hot photograph whether or not any such work causes artistic quality and 

architecture an award of art and any other work of artistic tapman painting can be original and 

tangible photograph must be easily taken by the photographer architectural must have an artist 

quality. 

Musical work means of work consisting of music and includes any graphical location of such work 

but does not include any work aur any action intended to be sung spoken or perform with the music 

song different sets of corporate arises from a song . 

Words of song copyright in the author music of the song copyright in the composer after 2012 

amendment performers right section 38a enables the performers to earn royalty. old songs with 

different music competition remix permitted for copyright if done with permission of the original 

owner sound recording sound recording ,recording of sounds from which search sound may be 

produced regardless of the medium on which such recording is made on the method by which the 

sounds are produced. 

Cinematography means any work of visual recording on any medium produced process from 

which are moving image may be produced by any means and includes are sound recording at home 

paint such visual recording and cinematography shall be construed as including any work produced 

by any process analogous to cinematography including video + soundtrack. 

Latest discuss who can claim ownership under section 17. 

 
On literary work the author of the work can claim copyright. 
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on dramatic work the writer of the dramatic work + the performers right of the royalty if no contract 

to contrary. 

artistic work the original creator in case of photograph if someone is paying to get a photograph 

by copyright with that person. 

musical word for stoner composer of music of under contract of service employer if under contract 

for service composer. 

Term of copyright: 
 

Litrary, dramatic musical artist work section 22 the term of copyright for this lifetime of author + 

60 years after his death. Anonymous work Section 23 term of its copyright is 60 years from the 

date of publication. Posthumous works in 24 60 years from the date of publication after death. 

Photograph section 25 term of copyright is from 60 years after death.Cinematograph films section 

26 term of its copyright is 60 years from publication. Sound recording session 27 term of its 

copyright is 16 year after publication and last one government work intonation Bank term of 

copyright 60 years from publication. 

Registration of copyright 
 

copyright is a statutory right there is no difference of rights if not registered yet there are some 

advantages of registration it creates a public record acts as a prima facie evidence. what can be 

registered copyright can be registered for all types of subject methods provided under the act 

literary work artistic work musical work cinematography films performance artistic architecture 

copyright cannot be claimed on ideas or concepts. Procedure of registration section 45 of the the 

rule 16 of the copyright rules 1958 prescribes detailed procedure for registration. File and 

application then its examination and then registration is done. file an application the author of the 

work copyright payment owner of an exclusive right for the word for an authorised agent file an 

application either physically in the copyrights office or through speed registered post or through e 

filing facility available on the official website the person applying for copyright registration has to 

give notice to anyone who has any interest in the subject matter of copyright registrar issues it 

dairy number. examination once the number is issued there is a minimum 30 days waiting period 

in this time period the copyright examiner refused application this waiting period exist so that 

objections can raise and be reviewed.if no objections are raised and if the registrar is satisfied by 
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the correctness of the particulars enter the particulars in the register of copyright if objections are 

raised the registrar main after holding such enquiry as it deems fit enter the particulars in the 

register of copyright. once completely satisfied with the copyright claim made by the applicant 

register of the copyright on enter the details of the copyright into the register of copyrights and 

issue a certificate of registration. 

Assignment of copyright section 18 and 19(a) 

 
The owner of the copyright can assign his copyright the one who assigns - Assigner to whom the 

rights are assigned- Assignee, 

assignment is transfer of all the rights related to the copyright written and signed it should define 

the rights assigned time duration and territorial assignment it should also specify the amount of 

royalty. 

Licensing of copyright section 30- 32 b 

 
The copyright owner may grant a licence and transfer some or all of his rights to others to exploit 

his work for monetary benefits. 

Two types of licensing: 

 
Voluntary licence Section 30 

 
Compulsory licence section ( 31, 31a, 32 and 32 a) 

 
Voluntary licensing Section 30 allows the owner of a copyright to provide licence as regards the 

future works the licence shall take effect only when the words come into existence for a licence to 

be valid it must be in writing and signed by either the owner or his duty authorised agent. 

Compulsory licence copyright board is empowered to provide compulsory licence under certain 

circumstances as following- 

The word must have been published or performed in public free publication of that work the work 

is withheld from public on account of such refusal the author must have refused to republish Or 

publication even on reasonable terms. 

Case law: 
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A trademark is a word, phrase, symbol, or design, or a combination that differentiate a company 

from each other and represent the company or the organisation. 

MS entertainment network India limited versus super cassettes industries limited 2008 

 
Judgement given by the honorable supreme court acknowledged the balance between the interests 

of the owner of the copyright and the interest of public to have access to that work the court said 

that the act allows the copyright owner complete freedom to enjoy the fruits of his label by earning 

royalty or fees through issuance of licences. The rights is not absolute it is subject to the right of 

public to have access to the work through compulsory licensing.the court held that if the owner of 

the work has refused to allow the performance of work and the reason is withheld from the public 

company Siri licence is can be granted,the court also said that and unreasonable demand will also 

be considered as refusal. The court converted compulsory licence to licence by default by saying 

that if it is established that the demand is unreasonable.\ 

Trademarks. 

 

 

History of trademarks. 
 

The trademarks where previously started by the blacksmith who made sword and different type of 

equipment’s in order to Mark the weapon and to show which blacksmith made that weapon as a 

recognition. the first trademark law was passed by the England government under which king 

Henry III in told that all the bakers to use a different sign or symbol for the bread they sold so that 

they can be recognise easily. The first trademark law was there in 19 centuries. the first trademark 

system was passed in 1857 with the "Manufacture and Goods Mark Act and the trademark 

registration act was passed which allowed the company to register their own trademark and use of 

trademark by other company will be consider illegal under this act. 

The two images related with trademarks, ™ (the trademark image) and ® (the enrolled trademark 

image), address the situation with an imprint and appropriately its degree of security. While ™ can 

be utilized with any precedent-based law utilization of an imprint, ® may just be utilized by the 

proprietor of an imprint following enrolment with the applicable public power 

There was no law related to trademarks till 1940, because of which a lot of problem of infringement 

of trademark, to defeat these troubles, the Indian Trademark law was upheld in 1940. After the 
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implementation of the trademark law, interest for assurance of trademarks expanded as there was 

significant development in exchange and business. 

The Trademark law was supplanted with the Trademark and Merchandise Act, 1958. It gives better 

assurance of trademark and forestalls abuse or false utilization of imprints on stock. The Act gives 

enlistment of the trademark with the goal that the proprietor of the trademark may get a legitimate 

appropriate for its selective use. This past Act got replaced with the Trademark Act, 1999 by the 

public authority of India by agreeing it with TRIPS (Trade-related parts of licensed innovation 

rights) commitment suggested by the World Trade Organization. The point of the Trademark Act 

is to give insurance to the clients of trademark and direct the conditions on the property and 

furthermore give lawful solutions for the execution of trademark rights. The Trademark law was 

supplanted with the Trademark and Merchandise Act, 1958. It gives better insurance of trademark 

and forestalls abuse or fake utilization of imprints on stock. The Act gives enrolment of the 

trademark with the goal that the proprietor of the trademark may get a lawful ideal for its restrictive 

use. This past Act got supplanted with the Trademark Act, 1999 by the public authority of India 

by going along it with TRIPS (Trade-related parts of licensed innovation rights) commitment 

suggested by the World Trade Organization. The point of the Trademark Act is to concede security 

to the clients of trademark and direct the conditions on the property and furthermore give legitimate 

solutions for the execution of trademark rights. 

With the globalization of trade, brand names, trade names, marks, etc. have attained an immense 

value that require uniform minimum standards of protection and efficient procedures for 

enforcement as were recognised under the TRIPS. In view of the same, extensive review and 

consequential amendment of the old Indian Trade and Merchandise Marks Act, 1958 was carried 

out and the new Trade Marks Act, 1999 was enacted. The said Act of 1999, with subsequent 

amendments, conforms to the TRIPS and is in accordance with the international systems and 

practices. 

The Trademark Act, 1999 gives the right to arrest in cases of infringement of the trademark. 
 

Type of trademark. 
 

Service mark – 
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It is a symbol, name or sign which is created by a company for a different recognition of service 

they provide. it is also very important for purchase, promotion, and sale of goods. 

Types of service mark. 

 

 Sponsorship 

 Hotel services 

 Entertainment services 

 Speed reading instruction 

 Management and investment 

 Housing development services. 

 
Collective mark. 

 

A collective imprint is utilized by representatives and a collective gathering, or by individuals from 

a community-oriented affiliation, or the other gathering or association to recognize the wellspring 

of merchandise or administrations. A collective imprint shows an imprint which is utilized for 

labour and products and for the gathering of associations with comparable qualities. The 

association or gathering utilizes this imprint for more than one individual who is acting in a 

gathering association or legitimate substance for isolating the various products or administrations. 
 

Certification mark. 
 

Certification exchange mark implies an imprint skilled of distinguishing the merchandise or 

administrations regarding which it is utilized in the way of exchange, which is confirmed by the 

proprietor of the imprint in regard of source, body, method of producer of products or exhibitions 

of help, quality, exactness, or different attributes. 
 

Trade dress. 

 
Trade dress is a term that alludes to highlights of the visual appearance of an item or plan of a 

structure or its bundling that signify the wellspring of the item to clients. It is a type of licensed 

innovation. Trade dress insurance is executed to shield customers from bundling or presence of 

items that outlined to copy different items. 

 

Trademarks certificate meaning 

 
 ™ (™ is used for an unregistered trademark.it is used to promote or brand goods). 

 ℠ (unregistered service mark.it is used to promote or brand services). 

 ® (registered trademark). 
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Trademark recognizes the proprietor of the item. Under any approved arrangement of item, a 

trademark can be utilized. The utilization of the trademark by unapproved implies or unlawful 

methods by creating it in exchanging is known as trademark robbery. On the off chance that there 

is an encroachment of trademark, the proprietor of the enlisted trademark can make a legitimate 

move and for an unregistered trademark, the solitary choice is passing off. Numerous nations like 

the United States, Canada, and a lot more likewise, acknowledge the trademark arrangements, so 

they additionally gave the privilege to the expert of item to make the move for the insurance of 

their trademark A typical idea of a trademark is that the proprietor of an enlisted trademark has a 

more lawful ideal for security than the proprietor of unregistered trademark. 

In the case of Hardie trading Ltd. v. Addison paint and chemicals Ltd, Supreme Court gave a more 

extensive translation on the utilization of a trademark that it very well may be non-physical and 

that there were no grounds to limit the client to use on the wares or to the offer of the items bearing 

the trademark. 

 
 

How trademark is useful- 
 

How owning a trademark is useful for owner? 

 
Trademark offers insurance to the proprietor by guaranteeing them with the select rights to utilize 

a trademark, to recognize the merchandise or administrations or grant others to utilize it in 

aftereffects of instalment. It prevents the others from illicit utilization of the trademark. Under 

Section 28 the rights gave by enrolment. The enlistment of a trademark is substantial if the 

privilege is given to the ensured proprietor of the trademark, the proprietor has the selective option 

to utilization of the trademark in regard of products or administrations where the trademark is 
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enrolled and to guarantee support in regard of encroachment of the trademark is given to the holder 

of the trademark. Any place multiple people are guaranteed owners of the trademark which are 

same with or almost indistinguishable with one another. The restrictive option to utilization of 

every one of those trademarks will not except for if their own privileges are identified with any 

conditions or impediments entered on the register be relied upon to be taken by one of those people 

as against of different people simply by enrolment of the trademark, yet every one of those people 

has similar rights as against different people. 

 

How trademark can be applied? 

 
He may apply recorded as a hard copy to the proper registrar in an endorsed way. The application 

should contain the name of the products, imprint and administrations, class of merchandise and 

the administrations in which it falls, name and address of the candidate and length of utilization of 

the imprint. Here the individual methods a relationship of firms, organization firm, an organization, 

trust, state government or the local government. 

 

When can a trademark be refused? 
 

The refusal of trademark is mentioned in Section 9 of the Act. The brand names which can be 

inadequate with regards to any qualities or which comprises solely of imprints or signals, which 

can be utilized in exchange to show the sort, fine, amount, assumed grounds, values, geological 

beginning. And furthermore, a period of creation of merchandise or delivering of the contributions 

or various qualities of the products or contributions which comprises exclusively of imprints or 

signs which have come to be normal in the current language. Those imprints are not qualified for 

enlistment. But it is affirmed that the imprint has indeed gained another character because of 

utilization before the date of use. 

 

Trademark cannot be granted if – 

 
1. Its frauds the public or causes confusion. 

2. There is any matter to hurt religious susceptibility. 

3. There is an obscene or scandalous matter. 

4.  Its use is prohibited. It provides that if a mark contains exclusively of (a) the shape of 

goods which form the nature of goods or, (b) the shape of good which is needed to 
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obtain a technical result or, (c) the shape of goods which gives substantial value of 

goods then it shall not be registered as trademark. 

 

Grounds of refusal of trademark. 

 
Under Section 11 of the Act, it gives relative grounds for the refusal of enlistment of a brand name. 

A brand name can't be enrolled if as a result of (I) its personality with a prior brand name and 

closeness of products or administrations, (ii) its comparability to a previous exchange mark and 

the similitude of the merchandise and there is a likelihood of disarray. 

 

It likewise gives that a brand name can't be enrolled which is indistinguishable or like a prior brand 

name. And furthermore, which is to be enlisted for labour and products which are not like those 

for which prior brand name is enrolled for the sake of an alternate owner if, or to the degree, the 

previous brand name is notable in India. It further gives that a brand name is can't be enlisted if, 

or to the degree that, its utilization in India is at risk to be forestalled by goodness of any law. 

 

Process and duration of registration - 
 

The registrar on the application made by the owner of the brand name in the recommended way 

inside the given timeframe with the satisfactory instalment of charges. Enrolment of a brand name 

will be of ten years and restoration of the enlisted brand name is additionally for a time of a long 

time from the date of lapse of the first enrolment or of the last recharging of enlistment. The 

registrar will send the notification before the lapse of last enlistment in the endorsed way to the 

enrolled owner. The notification refers to the date of termination and instalment of expenses and 

whereupon a restoration of enrolment might be acquired if at the lapse of the time given for that 

sake those conditions have not properly followed the registrar may eliminate the brand name from 

the register. In any case, the registrar will not eliminate the brand name from the register if 

suggestion made inside the recommended structure and the endorsed rate is paid inside a half year 

from the lapse of the last enlistment of the brand name and will recharge the enrolment of the brand 

name for a timespan year. On the off chance that the brand name is taken out from the register for 

non-instalment of the endorsed charge, the registrar will following a half year and inside one year 

from the lapse of the last enlistment of the brand name re-establish the enrolment, And furthermore 

on receipt of suggestion in the recommended structure and on instalment of the endorsed expense 
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the registrar re-establishes the brand name to the enlist and restore the enrolment of the brand 

name, for a time of a long time from the lapse of the last enrolment. 

 

The trademark can be violated if by a person who not being a registered proprietor or a person 

using by way of permitted use in the course of trade, a mark which is identical with or deceptively 

similar to the trademark in relation to goods or services in respect of which the trademark is 

registered. After infringement, the owner of the trademark can go for civil legal proceedings 

against a party who infringes the registered trademark. Basically, Trademark infringement means 

the unapproved use of a trademark on regarding products and benefits in a way that is going to 

cause confusion, difficult, about the trader or potentially benefits. 

 

Infringement in internet or cyberspace. 

 

Infringement of brand name happens when one organization for the most part utilizes the brand 

name of another organization or brand name like that of other organization throughout exchange 

of labor and products to trick the clients and procure benefit by utilizing the generosity of other 

organization. With the appearance of web, this cycle of brand name infringement has gotten much 

simpler. The opponent organizations make sites and register space names to duplicity the clients. 

The worry about infringement of brand names has been in presence since customary law times. 

This is obvious from the way that during the precedent-based law times, the Courts set out the 

different tests to decide brand name infringement like Sleekcraft test. 

 

 

 
 

Following are the elements to be viewed as that under the Sleekcraft test to check if the brand 

name has been encroached. 

 

The fame of offended party's imprint. The more well known the imprint, the more are the odds of 

infringement. The utilization of offended party's brand name by respondent. In the event that the 

brand name is utilized by respondent for comparative merchandise inside same ward as that of 

offended party, it will be simpler to mislead the clients. The goal of the respondent. In the event 

that the litigant does as such without the earlier authorization of the brand name proprietor and 

acquires benefit by the organization's generosity then a similar will fall inside the ambit of brand 
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name infringement. The line of advertising that the litigant picks. Model The respondent sells the 

merchandise bearing offended party's brand name in a similar outlet or the litigant publicizes the 

products on web by enlisting a space name mirroring a connection or which is same as offended 

party's brand name. 

 

Hearst company Vs Dalal avenue verbal exchange Ltd. 
 
 

The court held that a brand name is encroached when a character over the span of exchange utilizes 

an imprint which is same with or misleadingly like the brand name as far as the products in regard 

of which the brand name is enlisted. Utilization of the imprint by utilizing such man or lady should 

be in a way which is bound to be taken as getting utilized as a brand name. 

 

Amritdhara Pharmacy Vs Satya Deo Gupta, 
 
 

For this situation for deciding the association in two words identified with an infringement activity 

was expressed by the Supreme Court that there should be taken two words which are misleadingly 

comparable. What's more, judge them by their appearance and by their sound. There should be 

viewed as that the merchandise to which they are to be used. There should be a thought of the 

nature and sort of client who might probably purchase those merchandise. Indeed, it should be 

viewed as the encompassing conditions and furthermore should consider what is probably going 

to happen if every one of those brand names is utilized in like manner ways as a brand name for 

the merchandise of the specific proprietors of the imprints. In the wake of thinking about each one 

of those conditions, they arrived at the resolution that there will be confusion . This is to say that, 

not fundamentally that one man will be harmed and the other will acquire the unlawful advantage, 

yet it for that there will be a wreck in the brain of the public which will prompt disarray in the 

products then there might be the refusal of the enlistment. 

 

Expansion in trademark- 

 
Domain name 

 
Each organization on the web has an area name with an alternate location in the internet at which 

the site is found. These days organizations have web pages as the maker and purchaser are far 
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away situated just as each organization is going worldwide. The other design is that the Internet 

has become a fundamental device in promoting. 

 

Smell 

 
It is difficult to get a trademark for this type of scence of smell. It is basically demanded for 

perfumes, it is difficult to protect them under trademark but they are protected under copyright if 

some sort of physical representaytion is made for the perfume or flavour. 

 

Sound 

 

Sound can be registered and be trademarked and in current situation this is happening , the music 

which is registered cannot be used by the other person , if he does then he will be help guilty. 

 

Conclusion 

 

Intellectual Property mirrors the implying that it's subject body is the result of the psyche or the 

mind. As it's the result of a useful and innovative brain, It can be exchanged, bought, given and 

saved. This should be possible yet there are issues related that to be managed. Planning an imprint 

like this is troublesome and after this when encroaching of the imprint happens it will make most 

extreme trouble the maker. Capital Protection is vital and there ought to be a stage towards Global 

Intellectual Property Order, if there is no IPR insurance, it very well may be clarified that 

innovative action will end. In this significance, the test for the World Intellectual Property 

Organization is incorporate public approach impacts in applications did with agricultural nations, 

like expanding attention to adaptabilities in existing global intellectual property arrangements. 
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INDUSTRIAL DESIGN ACT 2000 
 

АBSTRАСT 
 

Designs, оr Industriаl Design whiсh is been first intrоduсe in the British erа in the yeаr 

1872 аs раssed by the British Раrliаment fоr Indiа "The Раtterns аnd Designs Асt, 1872" 

fоr the рrоteсtiоn оf Industriаl Designs this wаs the first legislаtiоn mаde by them fоr the 

рrоteсtiоn design in Indiа. Lаter оn in the yeаr 1911 “the Раtents аnd Designs Асt, 1911”, 

wаs раssed by the British Раrliаment аnd this 1911 асt соntinued with Indeрendenсe оf 

Indiа, аs соntinued intо legislаtiоn, whiсh ensures аnd рrоvides рrоteсtiоn аgаinst the 

infringement оf design аnd аlsо the рrоvides the meсhаnisms оr рrосedure fоr registrаtiоn 

оf Design аррliсаtiоn in Indiа. 

fоr the better рrоteсtiоn оf industriаl Design. Аs this асt wаs estаblished tо соmbine аnd 

соrreсt the lаw identifying with the seсurity оf рlаns аnd tо exeсute the TRIРS Аgreement. 

It beсаme effeсtive in Indiа оn Mаy 11, 2001, suррlаnting the оld lаw оf 1911 tо give 

mоre suссessful аssurаnсe tо the enlisted оutlines аnd tо emроwer рlаn exerсises. This 

new Асt defines better wаy оf рrоteсtiоn аgаinst the infringement оf design аlsо рrоvides 

the new аnd simрle рrосedure оf registrаtiоn оf аррliсаtiоn fоr design in Indiа. Аlsо this 

асt enlisted vаriоus оther imроrtаnt рrоvisiоns like: рeriоd оf extensiоn оf design, rights 

оf registered рrорrietоrs, рenаlty аgаinst infringement аnd its рrосedure, аlsо defines Design 

Соntrоller, exаminer, reроrts mаde by Соntrоller, Рubliсаtiоn рeriоd, Оbjeсtiоn аnd рeriоd 

оf limitаtiоn, Сertifiсаte оf registrаtiоn issued by Соntrоller, etс, аll the detаils аnd 

рrосedure аre given under this асt,2000 Аnd with the рeriоd оf time this асt been аmended 

severаl times аnd аdded оther imроrtаnt рrоvisiоns intо it. 

KEYWORDS: Design, Industrial process, Registration, Infringement 
 

INTRОDUСTIОN 
 

It is а new оr оriginаl ideа in relаtiоn tо the feаtures оf shарe, соnfigurаtiоn, Раttern, 

Оrnаment, Соmроsitiоn оf lines оr соlоurs оr соmbinаtiоn thereоf аррlied tо аny аrtiсle 

by аn industriаl рrосess 
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The Designs Асt 2000 аnd the Designs Rules 2001 (whiсh reрlасe the 1911 асt аnd the 

1933 rules) соnstitute the stаtutоry аnd regulаtоry design lаws in Indiа. 

Design’ is defined by stаtute “tо соmрrise feаtures оf shарe, соnfigurаtiоn, раttern, оrnаment 

оr соmроsitiоn оf lines оr соlоrs аррlied tо аny аrtiсle in twо оr three-dimensiоnаl fоrm, 

оr bоth, by аny industriаl рrосess оr meаns – whether mаnuаl, meсhаniсаl оr сhemiсаl, 

seраrаte оr соmbined – whiсh in the finished аrtiсle аррeаl tо аnd аre judged sоlely by 

the eye”. 

The term ‘design’ dоes nоt inсlude аny рrосedures suсh аs mоde оf соnstruсtiоn оf аn 

аrtiсle. Eаrlier this Асt wаs gоverned by Design Асt, 1911. Sо аs tо bring the Design 

Асt аt раr with Internаtiоnаl Lаw enасtment оf the new асt саme intо being. Рresently, 

design lаws аre mаintаined by the Design Асt, 2000. 

 

 
Whаt is the need fоr рrоteсtiоn оf Industriаl Design? 

 

1. Industriаl designs аre whаt mаke аn аrtiсle аttrасtive аnd аррeаling henсe, they аdd tо 

the соmmerсiаl vаlue оf а рrоduсt аnd inсreаse its mаrketаbility. 

2. When аn industriаl design is рrоteсted, the оwner, the рersоn оr entity thаt hаs registered 

the design is аssured аn exсlusive right аnd рrоteсtiоn аgаinst unаuthоrized сорying оr 

imitаtiоn оf the design by third раrties. This helрs tо ensure а fаir return оn investment. 

3. Аn effeсtive system оf рrоteсtiоn аlsо benefits соnsumers аnd the рubliс аt lаrge, by 

рrоmоting fаir соmрetitiоn аnd hоnest trаde рrасtiсes, enсоurаging сreаtivity аnd рrоmоting 

mоre аesthetiсаlly рleаsing рrоduсts. 

4. Рrоteсting industriаl designs helрs tо рrоmоte eсоnоmiс develорment by enсоurаging 

сreаtivity in the industriаl аnd mаnufасturing seсtоrs, аs well аs in trаditiоnаl аrts аnd 

сrаfts. Designs соntribute tо the exраnsiоn оf соmmerсiаl асtivity аnd the exроrt оf nаtiоnаl 

рrоduсts. 

5. Industriаl designs саn be relаtively simрle аnd inexрensive tо develор аnd рrоteсt. They 

аre reаsоnаbly ассessible tо smаll аnd medium-sized enterрrises аs well аs tо individuаl 

аrtists аnd сrаfts mаkers, in bоth develорed аnd develорing соuntries. 

 

 
NОVELTY ОR ОRIGАNАLITY 

 

А design саn be registered оnly when it is new оr оriginаl аnd nоt рreviоusly рublished 

in Indiа. А design wоuld be registrаble if the раttern thоugh аlreаdy knоwn is аррlied tо 

new аrtiсle. Fоr exаmрle, the shарe оf аn аррle if аррlied tо sсhооl bаg wоuld be 
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registrаble . It wаs held in Рilоt Рen Со. v. Gujаrаt Ind. Р. Ltd, thаt registrаtiоn соuld 

nоt be deemed tо be effeсtive unless the design, whiсh sоught tо be рrоteсted, wаs new 

аnd оriginаl аnd nоt оf а рre-existing соmmоn tyрe. Аlsо if it соmрrises оr соntаins 

sсаndаlоus оr оbsсene mаtter, shаll nоt be registered under the Асt. In Rоtelа Аutо 

Соmроnents (Р) Ltd. аnd Аnr. v. Jаsраl Singh,it wаs held thаt, the test fоr nоvelty аnd 

оriginаlity is deрendent оn determining the tyрe оf mentаl асtivity invоlved in соnсeiving 

the design in questiоn. If the design is а mere trаde vаriаtiоn оf а рreviоus design then 

the designer соuld be sаid tо hаve keрt аn existing design in view аnd mаde sоme 

сhаnges. There shоuld be sоme оriginаl mentаl аррliсаtiоn invоlved when соnсeiving а 

new design. The nоvelty оr оriginаlity оf а раrtiсulаr раrt оf the аrtiсle mаy be suffiсient 

tо imроrt the сhаrасter оf nоvelty аnd оriginаlity tо the whоle.А соmbinаtiоn оf рreviоusly 

knоwn designs саn be registered if the visuаl imрасt оf the соmbinаtiоn аs а whоle is 

new. 

Registrаtiоn оf Industriаl Design 
 

In mоst соuntries, аn industriаl design must be registered in оrder tо be рrоteсted under 

industriаl design lаw. Аs рer асt, Indiаn Design Асt, 2000, fоr аny design tо be registered, 

it must be:- 

1. New оr оriginаl; 
 

2. Nоt рublished (i.e, disсlоsed tо the рubliс either in Indiа оr аbrоаd in а tаngible fоrm 

оr thrоugh use оr in аny оther wаy befоre the аррliсаtiоn is filed). 

3. Signifiсаntly distinguishаble frоm knоwn designs оr соmbinаtiоns оf knоwn designs; аnd 
 

4. Devоid оf sсаndаlоus оr оbsсene mаtter. 
 

Benefits оf Registrаtiоn 
 

• Exсlusive right tо аррly design tо the аrtiсle in the сlаss in whiсh design is 

registered. 

• Better рrоteсtiоn аnd саn sue fоr рirасy оf design. 
 

• Liсensing оf design аs legаl рrорerty fоr соnsiderаtiоn оr rоyаlty 
 

Рrоhibitiоn оf Registrаtiоn оf сertаin design 
 

Seс-4 оf the Design Асt sаys: 

А design whiсh- 

• is nоt new оr оriginаl; оr 
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• hаs been disсlоsed tо the рubliс аny where in Indiа оr in аny оther соuntry by 

рubliсаtiоn in tаngible fоrm оr by use оr in аny оther wаy рriоr tо     the    filing    dаte, 

оr where аррliсаble, the рriоrity dаte оf the аррliсаtiоn fоr registrаtiоn;оr 

• is nоt signifiсаntly distinguishаble frоm, knоwn designs оr соmbinаtiоn оf knоwn designs; 

оr 

• соmрrises оr соntаins   sсаndаlоus   оr оbsсene mаtte shаll nоt be registered 
 

Оnсe а design is registered, а registrаtiоn сertifiсаte is issued. Fоllоwing thаt, the term 

оf рrоteсtiоn grаnted is generаlly FIVE YEАRS, with the роssibility оf further renewаl, in 

mоst саses fоr а рeriоd оf uрtо 15 YEАR. Hаrdly аny оther subjeсt mаtter within the 

reаlm оf intelleсtuаl рrорerty is аs diffiсult tо саtegоrize аs industriаl designs. Аnd this 

hаs signifiсаnt imрliсаtiоns fоr the meаns аnd terms оf its рrоteсtiоn. 

Hоw extensive is industriаl design рrоteсtiоn? 
 

The lаws gоverning designs аre the Designs Асt 2000 аnd the Designs Rules 2001. Designs 

аre vаlid fоr а mаximum оf ten yeаrs, renewаble fоr а further five yeаrs. Thereаfter, the 

design beсоmes рubliс рrорerty аnd саn be used by аnyоne. Generаlly, industriаl design 

рrоteсtiоn is limited tо the соuntry in whiсh рrоteсtiоn is grаnted. 

The Hаgue Аgreement Соnсerning the Internаtiоnаl Registrаtiоn оf Industriаl Designs, а 

WIРО аdministered treаty, оffers а рrосedure fоr internаtiоnаl registrаtiоn оf designs. 

Аррliсаnts саn file а single internаtiоnаl аррliсаtiоn either with WIРО оr the nаtiоnаl оr 

regiоnаl оffiсe оf а соuntry раrty tо the treаty. The design will then be рrоteсted in аs 

mаny member соuntries оf the treаty аs the аррliсаnt designаte. 

Infringement оf Designs 
 

Infringement оf Designs 
 

It is illegаl tо аррly а registered design, оr а frаudulent оr оbviоus imitаtiоn оf suсh, tо 

аn аrtiсle оr tо imроrt, рublish оr exроse аn аrtiсle tо whiсh suсh а design hаs been 

аррlied in the sаme сlаss оf аrtiсles in whiсh the design is registered, withоut аuthоrizаtiоn 

frоm the registered оwner. 

Аvаilаble reсоurse inсludes filing suit tо reсоver а nоminаl sum frоm the infringer аs а 

соntrасt debt оr seeking dаmаges аnd аn injunсtiоn аgаinst misuse оf the design. 

Nоte:-А registered design is орen tо саnсellаtiоn рrосeedings by аny interested рersоn оn 

the grоunds thаt  it is nоt registerаble аnd/оr dоes nоt quаlify аs а design. 

WHАT АMОUNTS TО  DESIGN INFRINGEMENT 
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Tо use а registered design in аny сlаss оf gооds either fоr the рurроse оf sаle оr аny 

frаudulent оr оbviоus limitаtiоn thereоf, exсeрt with the liсense оr written соnsent оf the 

registered рrорrietоr. 

Tо imроrt fоr the рurроse оf sаle, withоut the соnsent оf the registered рrорrietоr, аny 

аrtiсle belоnging tо the сlаss in whiсh the design hаs been registered. 

Knоwing thаt the design оr аny frаudulent оr оbviоus intimаtiоn thereоf hаs been аррlied 

tо аny аrtiсle in аny сlаss оf gооds in whiсh the design is registered withоut the соnsent 

оf the registered рrорrietоr, etс. 

Аny асtiоns in соntrаventiоn оf the соrresроnding seсtiоns оf Design Асt, 2000, аmоunts 

tо infringement оf registered design. 

Remedies аgаinst Infringement оf Designs 

Legаl рrосeedings. 

If аnybоdy Infringe the registered design, the рrорrietоr оf suсh design саn hаve the 

fоllоwing legаl remedies:- 

(а) Interlосutоry injunсtiоn. 
 

(b) Аntоn Рillаr Оrder. 

(с) Соunterfeiting seizure. 

(d) Соurt Асtiоn. Deрending uроn the tyрe оf evidenсe, the соurt mаy tаke сivil оr 

сriminаl асtiоn аgаinst the defendаnt. The соurt mаy imроse heаvy рenаlties оn the 

defendаnt, оr mаy send him tо imрrisоnment. 

(e) Рerрetuаl Injunсtiоn. 
 

(f) Соmрensаtiоn. 
 

Оverlар оf “Design, Сорyright, аnd Trаde Mаrks” 
 

Оverlар between “Design & Сорy Right “ 
 

1. While the Designs Асt соnfers рrоteсtiоn fоr а limited рeriоd (Mаx-15 yeаrs), the 

Сорyright Асt grаnts а higher level (аbоut 70 yeаrs) оf рrоteсtiоn tо wоrks suсh аs 

раintings аnd sсulрtures. 

2. Tо рrevent аny оverlар, the Designs Асt exрliсitly exсludes аrtistiс wоrks. Further, the 

Сорyright Асt рrоvides thаt сорyright shаll nоt subsist in аny design whiсh is registered 

under the Designs Асt. 
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3. Аny subjeсt mаtter thаt is сараble оf being registered under the Designs Асt, but is 

nоt, will lоse сорyright рrоteсtiоn аs sооn аs аny аrtiсle tо whiсh the design hаs been 

аррlied hаs been reрrоduсed mоre thаn 50 times thrоugh аn industriаl рrосess. This 

рrоvisiоn nоt оnly disсоurаges раrties frоm аvаiling оf рrоteсtiоn under bоth асts, but аlsо  

ensures thаt аnyоne аttemрting tо dо sо hаs bоth sets оf rights extinguished. 

Оverlар between  Design & Trаde Mаrk 
 

Trаdemаrks аnd designs  аre essentiаlly  different rights, 
 

The designs аre mоre соnсerned with аn аrtiсle’s аррeаrаnсe, while Trаdemаrks relаte tо 

the оrigin оf the gооds аnd serviсes. 

The Designs Асt exрressly exсludes Trаdemаrks, Trаdemаrk lаw inсludes the shарe оf 

gооds within the аmbit  оf а trаdemаrk, 

Seсtiоn 2 оf the Designs Асt, 2000, exсludes ‘Trаdemаrks’ frоm the рurview оf design 

рrоteсtiоn….therefоre, оnly shарes thаt аre nоt inherently distinсtive might be registered аs 

designs, but рrоteсtiоn соuld be оusted аs sооn аs they begin funсtiоning аs Trаdemаrks 

оr sоurсe indiсаtоrs 

Case Laws : 
 

1. Bharat Glass Tube Limited vs. Gopal Glass Works Limited, 

2008 (37) PTC 1 (SC) . 

2. Reckitt Benckiser(India) Ltd v. Wyeth Limited, 2010 (44) PTC 589 (Del (DB)). 
 

3. Samsonite Corporation vs Vijay Sales,1998(18) PTC 372 (Del) . 
 

4. Ampro Food Products v. Ashoka Biscuit works 

 

 

Bharat Glass Tube Limited vs. Gopal Glass Works Limited 
 

In this case of Bharat Glass Tubes Ltd. v. Gopal Glass Works Ltd. the Supreme Court upheld the 

decision of the single judge of the Calcutta High Court to reverse an order passed by the Asst. 

Controller of Patents canceling the registration of a design by the respondent under the Designs 

Act. 

Brief Facts: 
 

Respondent, had registered their designs for diamond shaped glass sheets under the Designs Act, 

2000. The Respondent therefore acquired the sole right to manufacture and market the glass sheets 
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in the design that was registered in its name. The designs that were formed on the glass sheets were 

formed by engraved rollers which were developed by Dornbusch Gravuren GMBH, (Hereinafter 

‘German Company’), which had licensed all Indian rights to the respondent. 

Appellant, along with its associate IAG Co. Ltd. started imitating the said registered designs. As a 

result, Respondent was constrained to file a suit against the Appellant and IAG Co. Ltd. in the 

District Court of Mehsana, Gujarat. Respondent also obtained a restraint order in the said suit. On 

the other hand, Appellant filed an application under Section 19 of the Designs Act, 2000 before 

the Controller of Patents & Designs for cancellation of registration of Design No. 190336 in the 

name of the Respondent. 

Supreme Court Decision: In its decision the Supreme Court accepted the respondent’s distinction 

between the design on the engraved rollers and the glass sheets. The Court noted that under Section 

2(d) design means the application of shape, configuration etc. to any article and since in this case 

the respondent had specifically mentioned in the application form that he was applying the designs 

only to glass sheets, he would have exclusive rights to do so despite the fact that the design already 

existed on the engraved rollers. On the question of whether the design was new and original the 

Supreme Court held that the appellant had failed to establish that the design had already been 

published. The publication of the design on the U.K. Patent Office Website was dismissed since it 

did not clearly establish that the designs in question had been applied to glass sheets and also 

because on a visual comparison the designs did not match each other. The appeal was therefore 

dismissed and the registration of the design was restored to the respondent. 

 

 
Reckitt Benckiser(India) Ltd v. Wyeth Limited, 2010 (44) PTC 589 (Del (DB)). 

 

The Reckitt Benckiser case is a landmark judgment which discusses the Gopal Glass Works and 

Dabur case laws. In the Reckitt Benckiser case, the Single-judge Bench had decided that prior 

registration in foreign registrations such the U.K., U.S.A. and Australia should be considered as 

‘prior disclosure’ as per Section 4(b) of the Designs Act, 2000 (hereinafter “the Act”). The 

Division Bench upheld the decision of the Single judge. If it could be shown that a design had 

been disclosed to the public anywhere in India or in any other country by any of the modes 

specified in S. 4(b), then the registration of the design in India would be liable to be cancelled and 

hence the same could be cited as a ground for defence against alleged infringement of the design 

under S. 22(3). The Division Bench also held that the Learned Single Judge had been right in 

deciding that prior registration in case of designs that are not held in secret following registration 

should be considered as a valid ground for defence against any subsequent allegation of 

infringement of similar designs. 

 

 
The two-fold conclusion that was reached by the Division Bench was thus : 
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“(i) A design would continue to remain new although it is published in India or abroad i.e. available 

in public domain in India or abroad within the period of six months after making of an application 

abroad for registration of such design in the specified country abroad if within this six month 

period an application is also made in India for registration of the design for which application is 

made abroad in the specified country. 

(ii) In case, however, no application is made in India for registration within a period of six months 

of making of an application abroad for registration of design in the specified country and if before 

the period of six months or after six months but before making the application for registration in 

India the design registered abroad comes into public domain, the availability of the design 

registered abroad in public domain will result in the design becoming not new on account of falling 

within the eventuality of Section 44 (2) read with Section 4(b) of availability in public domain.” 

Samsonite Corporation vs Vijay Sales,1998(18) PTC 372 (Del) . 
 

n Samsonite v Vijay Sales (1998) the court held that copyright could not be claimed in a set of 

drawings and vacated the injunction granted against the defendants, since the suitcases at issue 

were not registered under the Designs Act and had been reproduced over 50 times. 

An injunction was denied in Taparia Tools v Ambica Overseas (2005) on the ground that novelty 

had been claimed only in the shape and configuration in the registration, and not in the scale 

marking on the wrenches. The court found that designs similar to the plaintiff’s wrenches and 

pliers were present on the market before the design’s registration, and that the shape and 

configuration of this design were dictated by function. 

Ampro Food Products v. Ashoka Biscuit works 
 

In this case the appellants and respondents manufactured biscuits. The appellant’s design was 

registered. The respondent’s biscuits also had an identical design embossed on them except that 

instead of letter “AP” letters “AB” appeared on the respondent’s biscuits. The appellants filed a 

suit for injunction claiming that the respondent had committed piracy of his design. Pending in 

disposal of the suit, they sought temporary injunction. 

The court held that, for an injunction based on registered design, the defense that the appellant’s 

design was not new or original was not open to the respondent since he had not taken any steps for 

cancellation of the registration of design. 

The court issued temporary injunction restraining the respondent from using the appellant’s 

registered design and from selling biscuits bearing that design. 

Sаlient feаtures оf Design Асt 2000 
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• Аs Indiа is а member оf Wоrld trаde оrgаnizаtiоn, Раris соnventiоn аnd аlsо signed the 

Раtent Соорerаtiоn Treаty whiсh аllоws the members оf these соnventiоns саn сlаim 

рriоrity rights. 

• Under Design Асt, 2000 Lосаrnо сlаssifiсаtiоn hаs been аdорted where the сlаssifiсаtiоn 

is tоtаlly bаsed оn the subjeсt mаtter sо оf design. Under рreviоus рrоvisiоns, сlаssifiсаtiоn 

is оnly mаde оn the bаsis оf the mаteriаl the subjeсt mаtter is mаde оf. 

• With the intrоduсtiоn оf “ аbsоlute nоvelty”, Nоvelty саn be judged оn the bаsis оf the 

рriоr рubliсаtiоn оf the аrtiсle nоt оnly in Indiа but аlsо in оther соuntries. 

• Restоrаtiоn оf design is роssible аs рer the new lаw whiсh wаs оmitted in the рreviоus 

lаws. Nоw yоu саn restоre registrаtiоn оf yоur design. 

• Under new рrоvisiоns, роwer hаs been given tо distriсt соurt tо trаnsfer саses tо the 

high соurt where the соurt is hаving jurisdiсtiоn. This is оnly роssible if the рersоn is 

сhаllenging the vаlidity оf the design registrаtiоn. 

• Inсоrроrаtes the рrоvisiоns regаrding delegаtiоn оf роwers оf the соntrоller tо оther 

соntrоllers аnd duty оf exаminer. 

• Under the new рrоvisiоn, the quаntum оf рunishment is аlsо enhаnсed in саse оf 

infringement. 

• It revоkes the seсreсy оf twо yeаrs оf а  registered design. 
 

• It соntаins рrоvisiоns fоr the аvоidаnсe оf сertаin restriсtive соnditiоns sо аs tо regulаte аnti-

соmрetitive рrасtiсes within соntrасtuаl liсenses. 

• It соntаins рrоvisiоns fоr substitutiоn оf the аррliсаtiоn befоre registering the design. 
 

СОСLUSIОN 
 

Design Асt, 2000 brings аbоut mаny сhаnges whiсh аre оbserved in the feаtures. When а 

develорer develор sоmething fоr exаmрle If аn аrсhiteсt develорs the struсture оf а building 

there is аn exрeсtаtiоn thаt my struсture will nоt be infringed. Mаny designs аre сараble 

оf рrоviding the аuthоr with сорyrights аlsо. In thаt саse infringement оf bоth саnnоt be 

сlаimed seраrаtely. The оwner must hаve tо сhооse whiсh is mоre benefiсiаl. High intelleсts 

аre invоlved in mаking а design lооk gооd аnd hаve аn everlаsting imрасt. Gоvernment 

соme uр with а greаt роliсy оf рrоteсting designs. Mоreоver, these designs саn аlsо hаve 

а negаtive imрасt оn the vаlue оf the business if infringed. А gооd design is аlwаys 

remembered. 
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Patents 
 

Definition : 

A patent is the granting of a property right by a sovereign authority to an inventor. This grant 

provides the inventor exclusive rights to the patented process, design, or invention for a designated 

period in exchange for a comprehensive disclosure of the invention. They are a form of incorporeal 

right.Government agencies typically handle and approve applications for patents. In the United 

States, the U.S. Patent and Trademark Office (USPTO), which is part of the Department of 

Commerce, handles applications and grants approvals. 

 

 
Abstract: 

 

A patent is a type of intellectual property that gives its owner the legal right to exclude others from 

making, using, or selling an invention for a limited period of years, in exchange for publishing an 

enabling public disclosure of the invention. In most countries, patent rights fall under private law 

and the patent holder must sue someone infringing the patent in order to enforce his or her rights. 

In some industries patents are an essential form of competitive advantage; in others they are 

irrelevant. 

 

 
The procedure for granting patents, requirements placed on the patentee, and the extent of the 

exclusive rights vary widely between countries according to national laws and international 

agreements. Typically, however, a patent application must include one or more claims that define 

the scope of protection that is being sought. A patent may include many claims, each of which 
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defines a specific property right. These claims must meet various patentability requirements, which 

in the US include novelty, usefulness, and non-obviousness. 

 

 
Understanding Patents : 

 

Most patents are valid for 20 years in the U.S. from the date the application was filed with the 

USPTO, although there are circumstances where exceptions are made to extend a patent’s term. 

U.S. patents are only valid in the United States and U.S. Territories. If seeking protection outside 

of the United States, it is important to research the intellectual property rights of other nations 

and apply for protection with their governing authorities. 

 

 
Types of Patents: 

 

There are three types of patents available in the United States: utility patents, design patents, and 

plant patents. Each has its own specifications and durations. 

 

 

Utility Patents: 
 

Utility patents, or patents for invention, issue legal protection to people who invent a new and 

useful process, an article of manufacture, a machine, or a composition of matter. Utility patents 

are the most common type of patent, with more than 90% of patents issued by the U.S. government 

belonging to this category.2 A utility patent lasts for 20 years from the date of filing as long as 

maintenance fees are paid. Maintenance fees are surcharges applied to utility patent applications 

filed after December 12, 1980. 
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Gender gap in patents  
 

In the US, women were historically precluded from obtaining patents. While section 1 of the Patent 

Act of 1790 did refer to “she”] married women were unable to own property in their own name 

and were also prohibited from rights to their own income, including income from anything they 

invented. This historical gender gap has lessened over the course of the 20th and 21st centuries, 

however, disparity is still prevalent. In the UK, for example, only 8% of inventors were female as 

of 2015.This can partly be attributed to historical barriers for women to obtain patents,] as well 

as to the fact that women are underrepresented in traditionally “patent-intensive” sectors, 

particularly STEM sectors. Marcowitz-Bitton et al argue that the gender gap in patents is also a 

result of internal bias within the patent system. 

 

 
Effects: 

 

A patent does not give a right to make or use or sell an invention. Rather, a patent provides, from 

a legal standpoint, the right to exclude others from making, using, selling, offering for sale, or 

importing the patented invention for the term of the patent, which is usually 20 years from the 

filing date subject to the payment of maintenance fees. From an economic and practical standpoint 

however, a patent is better and perhaps more precisely regarded as conferring upon its proprietor 

“a right to try to exclude by asserting the patent in court”, for many granted patents turn out to 

be invalid once their proprietors attempt to assert them in court. A patent is a limited property 

right the government gives inventors in exchange for their agreement to share details of their 
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inventions with the public. Like any other property right, it may be sold, licensed, mortgaged, 

assigned or transferred, given away, or simply abandoned. 

 

 
Challenges: 

 

In most jurisdictions, there are ways for third parties to challenge the validity of an allowed or 

issued patent at the national patent office; these are called opposition proceedings. It is also 

possible to challenge the validity of a patent in court. In either case, the challenging party tries to 

prove that the patent should never have been granted. There are several grounds for challenges: 

the claimed subject matter is not patentable subject matter at all; the claimed subject matter was 

actually not new, or was obvious to the person skilled in the art, at the time the application was 

filed; or that some kind of fraud was committed during prosecution with regard to listing of 

inventors, representations about when discoveries were made, etc. Patents can be found to be 

invalid in whole or in part for any of these reasons. 

 

 
Ownership: 

 

In most countries, both natural persons and corporate entities may apply for a patent. In the United 

States, however, only the inventor(s) may apply for a patent, although it may be assigned to a 

corporate entity subsequently[36] and inventors may be required to assign inventions to their 

employers under an employment contract. In most European countries, ownership of an invention 

may pass from the inventor to their employer by rule of law if the invention was made in the course 

of the inventor’s normal or specifically assigned employment duties, where an invention might 

reasonably be expected to result from carrying out those duties, or if the inventor had a special 

obligation to further the interests of the employer’s company. Applications by artificial intelligence 

systems, such as DABUS, have been rejected in the US, the UK, and at the European Patent Office 

on the grounds they are not natural persons. 

 

 
Anti-patent initiatives: 

 

The Patent Busting Project is an Electronic Frontier Foundation (EFF) initiative challenging 

patents that the organization claims are illegitimate and suppress innovation or limit online 

expression. The initiative launched in 2004 and involves two phases: documenting the damage 

caused by these patents, and submitting challenges to the United States Patent and Trademark 

Office (USPTO). 

Patent critic, Joseph Stiglitz has proposed Prizes as an alternative to patents in order to further 

advance solutions to global problems such as AIDS. 
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In 2012, Stack Exchange launched Ask Patents, a forum for crowdsourcing prior art to invalidate 

patents. 

 

 

 

 
What kind of protection does a patent offer? 

 

In principle, the patent owner has the exclusive right to prevent or stop others from commercially 

exploiting the patented invention. In other words, patent protection means that the invention 

cannot be commercially made, used, distributed, imported or sold by others without the patent 

owner’s consent. 

 

 
Is a patent valid in every country? 

 

Patents are territorial rights. In general, the exclusive rights are only applicable in the country or 

region in which a patent has been filed and granted, in accordance with the law of that country or 

region. 

 

 
How long does a patent last? 

 

The protection is granted for a limited period, generally 20 years from the filing date of the 

application. 
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Patent filing 
 

PCT — The international patent system 
 

The Patent and Cooperation Treaty (PCT) allows you to make a single international patent 

application that has the same effect as national applications filed in separate PCT states. In a 

nutshell, you benefit from one application, in one language paid for in one currency. 

 

 
DAS and CASE — Services for patent offices 

 

The WIPO Digital Access Service (DAS) allows priority and other similar documents to be 

securely exchanged among participating intellectual property offices. 

 

 
The Centralized Access to Search and Examination (CASE) system enables patent offices to 

securely share the search and examination documentation related to patent applications, 

facilitating a more effective and efficient international examination process. 

 

 
Patent search and analysis 

 

PATENTSCOPE 
 

Using PATENTSCOPE you can search through more than 43 million patent documents, including 

international patent applications submitted under the PCT. 

 

 
Patent Register Portal 

 

The Patent Register Portal is your gateway to online patent registers and gazettes and to legal- 

status-related information from over 200 jurisdictions and patent information collections. 

 

 
Patent Landscapes — a technology snapshot 
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Patent Landscape Reports describe the patent situation for a specific technology in a given 

geographical area. Our reports break down and analyze key information from patent searches for 

easier visualization and comprehension. 

Patent Categories: 
 

There are three different kinds of patents: utility patents, design patents and plant patents. 

 

 

➢ Utility Patents: The most common type of patent, these are granted to new machines, chemicals, 

and processes. 

 

 
➢ Design Patents: Granted to protect the unique appearance or design of manufactured objects, 

such as the surface ornamentation or overall design of the object. 

 

 
➢ Plant Patents: Granted for the invention and asexual reproduction of new and distinct plant 

varieties, including hybrids (asexual reproduction means the plant is reproduced by means other 

than from seeds, such as by grafting or rooting of cuttings). 

 

 
Determining What is Patentable: The Basics: 

 

For an invention to qualify for a patent, it must be both “novel” and “non-obvious.” An invention 

is novel if it is different from other similar inventions in one or more of its parts. It also must not 

have been publicly used, sold, or patented by another inventor within a year of the date the patent 

application was filed. This rule reflects the public policy favoring quick disclosure of technological 

progress. An invention is non-obvious if someone who is skilled in the field of the invention would 

consider the invention an unexpected or surprising development. 

Usefulness: 
 

An inventor applying for a utility patent must prove that the invention is useful. The invention must 

have some beneficial use and must be operable. A machine that will not operate to perform its 

intended purpose would not be called useful, and therefore would not be granted a patent. A useful 

invention may qualify for a utility patent only if it falls into one of five categories: a process, a 

machine, a manufacture, a composition of matter, or an improvement of one of these. 
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A process is a method of treating material to produce a specific physical change in the character 

or quality of the material, generally an industrial or technical process. A machine is a device that 

uses energy to get work done. The term manufacture refers to a process in which an article is made 

by the art or industry of people. A composition of matter may include a mixture of ingredients or 

a new chemical compound. An improvement is any addition to or alteration of a known process, 

machine, manufacture, or composition. 

 

 
Examples of Patentable Items: 

 

These categories include practically everything made by humans and the processes for making the 

products. Examples of things that are patentable include: 

 

 
• Computer software and hardware; 

 

• Chemical formulas and processes; 
 

• Genetically engineered bacteria, plants, and animals; 
 

• Drugs; 
 

• Medical devices; 
 

• Furniture design; 
 

• Jewelry; 
 

• Fabrics and fabric design; and 
 

• Musical instruments. 
 

The importance of patents: 
 

A patent provides its owner with the right to exclude others from exploiting the patented 

technology, including, for example, making, using, or selling the patented invention. This 

“exclusive right” enables the patent owner to recoup development costs and obtain a return of 

investment in the development of the patented technology. Effective patent protection stimulates 

research and is a key requirement for raising venture capital. It is also crucial to overall economic 

growth. A company that decides to file patent applications should adopt a strategic approach that 

obtains value from patents while minimising costs associated with obtaining the patents. 

 

 
Applying for Patent Protection: 
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Unlike a copyright, a patent does not arise automatically; an inventor must apply for a patent. The 

inventor must apply within one year of publicly disclosing the invention, such as by publishing a 

description of the invention or offering it for sale. An inventor, or his or her attorney, generally 

makes a preliminary patent search before applying for a patent to determine if it is feasible to 

proceed with the application. The application and a fee are submitted to the U.S. Patent and 

Trademark Office, where it is reviewed by a patent examiner. 

 

 
If a patent is granted, the inventor must pay another fee, and the government publishes a 

description of the invention and its use. Only a patent attorney or patent agent may prosecute 

patents before the PTO. Before a person may be licensed as a patent attorney or patent agent, she 

must have a degree in certain technical or scientific fields. 

 

 
Patent Infringement: 

 

If an inventor thinks someone has used his or her patented invention without permission, he or she 

may bring a lawsuit against the infringer. If the court agrees, it may award the patent holder costs, 

attorney’s fees, damages in an amount equal to a reasonable royalty, and an injunction (an order 

prohibiting another person from infringing the patent). An action for infringement can be time- 

consuming and costly, so infringement cases often are settled. 

 

 

 
 

 

Patent Law is Complicated: Contact an Attorney: 
 

If you have an invention that you would like to have protected, it’s a good idea to get acquainted 

with patent law and intellectual property law in general. With a patent, you can license to other 
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companies or go into business yourself; but failure to properly register your patent can end your 

dreams. Make sure you contact a patent law attorney if you need legal assistance patenting your 

novel invention. 

 

 
See FindLaw’s Patents section for extensive coverage of this topic or learn more on our state- 

specific patents law legal answers page. 

Conclusion : 
 

 
 

The best source of materials for the practitioner is the Manual of Patent Examining and Procedure 

(MPEP). It is organized with a table of contents with 27 chapters and seven appendixes. It has a 

subject matter index and it is searchable online. It is also revised and updated on a regular basis 

by the USPTO. Many of the key decisions are outlined so that their applicability to patent law is 

clear. 

 

 
For beginners, the treatises under the secondary sources above are good places to start. The 

treatise, An Anatomy of a Patent Case, is probably the best place for beginners. After that, Chisum 

on Patents is a well respected treatise and is a great reference source. 

 

 
Finally, of the practice materials listed, the most useful for the seasoned patent attorney will 

probably be Donner‘s Patent Prosecution: Law, Practice, and Procedure. Also, included in the 

practice materials section is a number of forms, which are useful for practitioners and agents 

communicating with the patent office. The sources where these forms are found are good examples 

of available sources for patent forms, which should give patent agents and attorneys an idea of 

where other necessary forms can be found. 

 

 
In considering whether state law or federal law applies, the secondary sources are a good starting 

point for this complex topic. 
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International Protection to IPR 
 

 
 

Abstract :- 

Intellectual property right deals with the law which help creator to protect their design, artistic 

work, and their unique invention. IPR gives the unique identification to the work or invention. If 

someone try to copy the original invention, design or any work without the permission of the owner 

then they are liable to pay compensation to the creator or owner. With the use of intellectual 

property owner of the property can take commercial benefits to grow up their business and also 

build the reputation of their business. 

Keywords : intellectual property, liable, compensation, commercial benefits 
 

Introduction :- 

 

 
Intellectual property rights are given under article 27 of the universal declaration of human rights. 

This article provides or gives the right to creator or inventor to take commercial benefits to protest 

their unique creation, design or artistic work. This exclusive right given to the author for a certain 

period of time. In 1967 the establishment of intellectual property organization was signed. 

According to WIPO (world intellectual property organization) “intellectual property refers to the 

unique invention of design, symbol, names and images used in business”. 

 

 
It is an invention, an idea or written script which can give rise to a useful product and application. 

Without protection of ideas, businesses would not obliterate the full benefits of their inventory. 
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Now a day people can easily earn after making their designs, symbols, and artistic works with the 

help of intellectual property right. 

 

 
There are many types of intellectual property but the most well-known types are patents, 

trademarks, copyrights, and trade secrets. 

 

 
1) Patents :- A patent is a intellectual property right which gives exclusive right to features and 

process of inventions to the owner. 

2) Trademark :- A trademark is the way to protects a symbol, name, word, logo, or design that is 

used to represent or give a unique view to the manufacturer goods. 

3) Copyright :- copyright protects original artistic works like producing song lyrics and written 

books. 

4) Trade secrets :- A trade secret is secret information which helps company to give tough 

competitions to their competitors. Company get compensation for any losses suffered due to 

disclosure of trade secrets. 

 

Intellectual property right :- 

Right of creator to earn economic benefits from his intellectual property ; this right is called 

intellectual property right. Protection of intellectual property is done by creator to give the 

exclusive right to creator to exploit their innovation, which includes the exclusion of others from 

the use of their invention or creation. Intellectual property rights have a direct impact on business 

industry and trade. The owner can protect their manufacture whole exercising his/her right , use or 

sale of a product which incorporates the Intellectual property right. As we take a look on the score 

card of international property Index 2021 USA tops the index with score 95.31% and India ranked 

40th on intellectual property index with score 38.46% . 

Some of the cases related intellectual property right :- 
 

1) Arun chopra v. kaka-ka dhaba pvt. Ltd. And ors 

Issue of the case - whether the defendants have infringed the plantiff’s right by adopting 

trademarks with the expression-kaka. 

2) Bigtree entertainment pvt. Ltd. Vs. D. Sharma and Anr 

Issue of the case - whether the mark “BOOKMY” has attained and exclusive meaning and that 

the plaintiff can claim exclusive rights on the same. 

Intellectual property laws of India :- 

In this article we describe about some well known IP laws of India : 
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Copyright 
 
 

 

 

 
 

In this right inventor protect their unique creation such as music, song lyrics, sound recording, and 

any literary. Copyright act 1957 provides protection or registration for such unique work or skill.  

This right help creator or owner to gain some commercial benefits for their business. Copyright 

subsists for 50 years from the lifetime of owner or author after publication of his/her work. 

Violation of copyright entitles the author to remedies of injunction , accounts and damages. In 

favour of author an amendment bill extend the term from twenty-years to fifty-years. Satellite 

broadcasting, computer software and digital technology also under the copyright protection act. 

“with the issuance of the international copyright order, 1999, the provision of nationals of all world 

trade organization (WTO) member countries. 

Some cases related to copyright :- 
 

1) Antitrust- section 27… vs Honda Siel cars India ltd. & ors 1 October, 2014 

Trade marks 

 

 
Trade marks is administrated by the trade and merchandise marks act, 1958. a unique mark or sign 

that can be registered under this trade marks act. If violation of registered trademarks the legal 

remedies of order, accounts, damages and delivery up of violating labels and marks are available. 

A new law called the trade mark act , 1999 has been passed but still not act into force. The main 

purpose of trademark in product is to avoid confusion of customer at the time of purchasing the 

product and goods. If the violation of trademark happened then the owner of the trademark is gain 

benefits as a remedies. The provision under this article is to prevent and secure the original 
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trademark of the owner. If someone found guilty under trademark act then he/she are liable to give 

compensation to the owner. In this intellectual property the word ‘Mark’ is given on the products 

or goods for identification of the owner or company. 

Some cases related to trade mark :- 
 

1) Whirlpool corporation vs Registrar of trade marks Mumbai & , 26 October , 1998. 

2) Cadila healthcare limited vs cadila pharmaceutical limited , 26 March, 2021 

Patents 
 

Patents is covered under patents act, 1970. patent act provide 14 years of protection of goods and 

product. In the field of pharmaceuticals, chemicals and food it valid patent for a period of 7 years. 

“the patent Act, 1970 has been amended by the patents (amendment) act 1999, after the signing of 

the GATT agreement it bringing the line with the trade TRIPS Agreement. For new micro 

organisms the patents (second amendment) act 2002 recently passed by the parliament. In this 

amendment act it provides protection of new micro organisms and also uniform 20 year for filing 

date for all patents granted after the commencement. “it also provides for publication of all patent 

applications within 18 months of filing or priority date, whichever is earlier”. 

Some cases related to patents :- 
 

1) Continental construction ltd vs commissioner of income- Tax, 15 January, 1992 

2) Shah babulal khimji vs jayaben D. kania and Anr , 10 August 1981 

Trade secrets 
 

 

 

 
Trade secret is protected by an intellectual property right. DTSA (defence trade secret act) also 

provide protection to trade. Trade secret is a type of formula of making products and goods and 



113  

that is secured with the help of IPR. The secret formula of producing coca-cola and it is locked in 

vault is an example of intellectual property of trade secret. Violation of trade secret is if some other 

company used the formula of other company with their consent then it is infringement of trade 

secret. If someone disclose the secret and formula of the company then the owner of the trade 

secret is liable to take remedies. Compensation provided to the trade secret company if company 

suffered from any loss due to disclosure of trade secrets. In a united states a federal law was signed 

by ex president Barack Obama on may 11, 2016. in this federal law “the law allows owner of trade 

secret to sue in federal court when its trade secrets has been misappropriated”. 

Some cases related to trade secret :- 
 

1) Bombay dyeing and manufacturing…vs Mehar karan singh on 24 august, 2010. 

2) American express bank ltd. Vs ms. Priya on 24 may, 2006. 

 

 

 
TRIPS (trade related aspects of intellectual property rights) 

This agreement was signed on 15 April 1994. came into effect on 1 January 1995. the main purpose 

of TRIPS agreement is to provide more extensive protection to intellectual property to the owner. 

It generally covers the issue of protection of intellectual property related to trade areas. The TRIPS 

came into force in 1995, as part of the agreement establishing the world trade organization (WTO). 

TRIPS defines the minimum standards for the availability, scope and use of the seven forms of 

intellectual property rights, i.e. trademarks, copyrights, geographical indications, patents, 

industrial designs, integrated circuit designs, and to the confidential information, or the trade 

secrets. It is related to the fundamental principles of international trade, intellectual property rights 

and other related technologies. The article for all of the members of the WTO. The TRIPS 

Agreement provides for certain permitted exceptions, and limitations, in order to strike a balance 

between the interests of the intellectual property in the interests of public health, and economic 

development. TRIPS is the most comprehensive international agreement on the IP, and it plays an 

important role to play in encouraging commerce, creativity, and knowledge in order to solve the 

trade-related intellectual property rights, in and to give the members of the WTO-the games room 

in order to achieve domestic objectives. What defines the IP of the system in terms of innovation, 

technology transfer, and general wellbeing. The TRIPS Council is responsible for the managing 

and monitoring of the TRIPS Agreement. TRIPS, as agreed in the Uruguay Round of the General 
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agreement on tariffs and trade (GATT) in 1986-1994. The TRIPS Agreement, is described as "the 

Bern in Paris-Plus Agreement. Doha Agreement-In November 2001, the members of the WTO 

adopted the Doha Declaration on the TRIPS Agreement and the Health-Care, down to each and 

every member has the right to grant compulsory licenses (CLS), and the freedoms that are defined 

by the grounds on which such a permit is issued. The Doha Declaration calls for some changes in 

the text of the TRIPS Agreement, because the main PURPOSE was referred to in the text. 

However, the logic of which is only enhanced it. In India, the world's leading developing countries, 

have taken full advantage of, these terms and conditions. However, he was unwilling to do so, for 

fear of disturbing the united states and other major trading partners. After the release of CL, in 

2008, he stepped back and refused to let go of one another. And, in spite of this, there is an urgent 

need to bring the people to be forced to carry the bulk of the costs of medical care, life-saving 

drugs at reasonable prices. 

 

 
Berne convention 

 

 
This agreement was signed on 9 September and came into effect on 5 December. The berne 

Convention, is an international treaty which came into force in 1886, and was adopted in 8 

countries, including the united kingdom. The agreement was signed, the first in Switzerland, and 

is now regulated by the laws in more than 177 countries worldwide. The united arab Emirates is a 

member of the berne convention of April, in 2004, and the treaty entered into force in July of the 

same year. The primary objective of copyright is to expand the scope of the safety of the artists, 

works, and authors, in addition to their location in their country of origin. If you are looking for a 

book, which is published in the united kingdom, then the meaning of the berne convention includes 

both of the authors. Article 2 of the treaty, is intended to protect the originality of all the books. 

The berne Convention was established, with a minimum term of 50 years after the author's death, 

in order to allow for all of the substantive functions. The only exception to the term of protection 

of a work is photography and filming. In this case, the minimum term of protection of photographs 

of about 25 years, and the photos of the photos 50 years from the date of creation or publication. 

It ensures that the rights of those creative individuals to remain the same. The berne Convention 

also ensures the artists and writers of the legal flexibility to exercise control over his masterpiece 

in the form of compliance, distribution and reproduction. In addition to establishing a consistent 

and objective approach, recognize the copyright of works from other countries and international 
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acts, the company expects its member states to develop a set of minimum conditions and will have 

to look for the specific rules relating to the application of the laws of copyright. 

Madrid Agreement 

 

On February 8, 2007, the Union Cabinet ratified by India's accession to the madrid protocol. Trade 

marks (Amendment) Act, 2010, was approved on 21 September 2010, the order of the entry into 

force of the madrid protocol in India, even though it still needs to be carried out, i.e., the date on 

which the Law has not yet been announced. 

One of the most important changes are the reason for these changes is in Section 23 (I) where the 

registration of land, the process has to be completed within a predetermined time, within a period 

of eight months, beginning in the annex. This change will be a challenge each and every aspect of 

the registration of the brand management structure in India are being forced to comply with the 

time limits in each of the stages of the procedure for registration under the trade-marks and it is 

Changing the Brand of the Rules in India. The agreement, concluded in 1891, with the aim to 

provide for a system that would allow for the implementation of a simple and effective 

international registration of the trade mark and is to eliminate the need for the extradition and 

prosecution for the commission of the offence or of the individual's attempt to enroll in a number 

of countries. Registration of the mark, according to the Agreement, shall be the legal equivalent of 

a registration in the country, as indicated by the mark owner. 

When the organization sends you a handling marks to the country, or from the information received 

from WIPO copyright treaty in the event of refusal of registration, 12 months and extended by 18 

months, in accordance with the Protocol, the label will have the same level of protection as is 

recorded in the national brand in the country. Furthermore, it provides a safe place for the renewal 

of the registration, as renewal of the registration of a back-to-back, the primary registration of a 

particular country, the problems in the registration process may be carried out by means of an 

application to the application. 

In spite of the advantages of registering under the Agreement, the united states, and a number of 

other large countries (e.g., Australia, sweden, Denmark, Finland, Greece, hungary, Iceland, 

Ireland, Japan, the Netherlands, and the Republic of Korea, Sweden, and the United Kingdom. 

(click here for a list of the members of the Agreement and the Protocol, has never adhered to the 
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Agreement, on account of the defects in the structure. These perceived downsides include the 

questions that are required for the registration of the land prior to the trade mark can be protected, 

open-ended risk, in order to 'attack' in the middle of the land, in the short-term study fees, less the 

relevant rights to the trademark office in the country of origin and the limitations of the assignment. 

The protocol, which was adopted in 1989 in order to correct the alleged deficiencies in the 

Agreement. However, the Protocol supports a tentative Agreement is intended to create a simpler, 

and less costly system for the international registration of a trade mark. Thus, even if for the 

moment only in 57 countries as a part of the agreement, a total of 74 countries, including the united 

states, are party to the Agreement or the Protocol, or at the very least Minutes. 

Conclusion :- 

Intellectual property rights defenders, the rights of the owner, of the temporary privilege, exclusive 

right to use the proceeds of the cultural creativity and invention. We, the communities must have 

a good reason, so as to secure the privileges of some of the members of the public and, thus, 

proponents of these rights will be presenting three grounds to justify the protection of the 

interconnected global intellectual property regime, the rights we have today. 

To defend the withdrawal of intellectual property rights, and the challenge is all the three reasons. 

Therefore, we have discussed about the creator, can be seen as either an inventor or the owner of 

an expression, or innovation, because it is an individual, create or invent something. As we have 

seen, both the motivation and the individual's ownership, the name usually consists of two parts. 

First of all, a reason based on the natural law, which is based on Locke's theory of the firm, and 

the surrender, claiming that he is the owner of his creation, as he has done his job, and his job. To 

analyze the concept of ownership, and with the help of the distinction made by John Christman 

the right to manage, and right-to-income, we found that the amount of work that a person puts out 

a product that is not related to the surplus and he can produce on the market today. This does not 

mean that a vendor in the market, is not worthy of his win, but that's not to say that he deserved it, 

with with her work. And we talked to the management of rights does not, in any sense of the 

abstract nature of the items, as they are very rare, and never to be reduced to or loss in value, when 

it is being used. 

Second, the motivation of the rights of the individual, that is, on the one hand it is based on 

Immanuel Kant's concept of expression, which is an extension of the individual, and, on the other 

hand, the idea that there is only one owner, who, with his talent, skills, or as a part of the body 

belongs to him. With the help of Richard Dawkins ' meme, a concept, and Daniel Dennett is a very 

serious proposal to the model, as we have seen, perhaps, that we, as individuals, not as active 

participants in the creative process, but, rather, as a holder, in order to generate memes are creating 

change, selection, and inheritance, blocks the development of culture, which we can observe 

through the observation of the evolution of cultural forms. Ludwik Fleck's concept of the collective 

meditation was more of a theoretical framework in order to discuss the human aspects of the 

creative process. In general, we have seen that there is not one person, it can be considered as the 

owner of the thoughts and phrases that emerge from the brain and, therefore, it is a natural law, 
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and personal motivation, not an object. Utilitarians argue that, even if we accept that the creative 

process is a public process, and, again, it is convenient to introduce the freedom of the right to 

authors and inventors, as there is incentive that may happen in a more innovative than without it, 

which is a good thing for all of you, and better for the offense. - I have answered, in this argument, 

and as we have seen, a variety of comparative and economic study has shown that the communities, 

but that the intellectual property rights are likely to have more innovation than in the societies in 

which these laws. 

We also found that the share of the u.s. and the free market, the law, which would hardly justify 

itself, because they are based on state intervention, and even egalitarians can sign up to the 

management of intellectual property rights, as they do not help to gender equality, either. 

There are a lot of good reasons to call into question the validity of intellectual property rights, and 

therefore the time to start a political debate about the abolition of these rights, and for the creation 

of a world in which intellectual property is common property. 
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TRADITIONAL CULTURAL EXPRESSIONS, TRADITIONAL KNOWLEDGE AND 

GENETIC RESOURCES. 
 

ABSTRACT 

Traditional Cultural Expressions (TCE) represent the cultural and social history of a community. 

TCEs are essential to indigenous and local communities' cultural, social identities. Their 

conservation is connected to creative promotion, greater cultural variety and cultural heritage 

preservation. India has established a searchable traditional medicine database, which patent 

examiners can utilise as evidence of previous art for the evaluation of patent applications. No law 

forbidding the exploitation of the folklore of these communities is without permit, irrespective of 

the constitutional provisions envisaging the protection and conservation of individual cultural 

groups. 

Keywords: traditional cultural expression, social, indigenous, local, promotion, patent, folklore, 

constitutional provisions, envisages, individual. 

INTRODUCTION 

The phrase "traditional cultural expression" refers to the work of indigenous people and the 

traditional communities. Also referred to in the international world as "folklore," the term 

Traditional Cultural Expressions (TCE) and some countries prefer to use the term "folklore" in 

their legislation on national copyrights. "folklore" implies a group of people who transmit orally 

the traditional beliefs, legends, tales and traditions. In 1846, William Thomas invented the phrase 

"folklore." The phrase "popularity," which he described as the lore of the people, including Mr. 

Thomas, manners, customs, observations, superstitions, songs, proverbs etc. 

Tangible and intangible in two forms are traditional cultural expressions (TCE). These comprise: 

 
• Vocal terms or symbols 
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• Musical phrases 

• Action’s expressions 

• Tangible phrases 

• Intangible phrases that represent old ways of thinking 

• Forms of architecture 

 

 
TCEs represent the cultural and social history of a community and are distinguishing 

characteristics of the legacy of a community. They are typically produced in line with the 

customary law and customs of this Community by writers that have been unknown or unnamed, 

or by communities or persons recognised as having the right, duty or authority to make them. In 

source communities, TCEs often evolve, develop and regenerate. 

TCEs are essential to indigenous and local communities' cultural and social identities, represent 

know-how and abilities, and communicate intrinsic value and advantages. Their conservation is 

connected to creative promotion, greater cultural variety and cultural heritage preservation. 

Many worldwide societies refer to TCEs as "traditional knowledge." These phrases allude to the 

tradition of specific regional, indigenous and local populations. The understanding, knowledge, 

and lessons passed down from generation to generation also include traditional expertise. Some of 

the ancient stories, tales, customs, rituals, songs and even laws reflect some sorts of wisdom. 

CHARACTERISTICS OF TCES 
 

The traditional cultural expressions have the following characteristics: 

 

 transmits orally or imitating them from one generation to another; 

 reflects the cultural and social identity of a community; 

 they are characteristic elements of a heritage of a community; 

 they are made by "unknown writers," and/or 

 by people who have a common right to do so, and are often excluded from commercial 

activities. 

MAJOR INTERNATIONAL EVENTS FOR THE PROTECTION OF TCES 
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 Under 1967, in Article 15, the Berne Convention was modified to include optional 

protection of folklore copyright at country level (4). It is intended to provide worldwide 

protection to folklore / tce phrases, according to the architects of this modification stated 

in Article 15.4 of the Convention. 

 Tunisian Model Law on Developing Countries Copyright was introduced in 1976. Sui 

generis protection was included for folkloric expressions. 

 A sui generis approach for the IP-type protection of TCEs was created in1982 by an expert 

panel formed by the WIPO and the United Nations Educational and Scientific and Cultural 

Organization (UNESCO). They create two basic kinds of conduct, 'illicit exploitation' and 

'other detrimental activities,' against which TCEs are safeguarded. 

 The WIPO Performing and Phonograms Treaty (WPPT) was established in December 1996 

by the member States of the WIPO, which also protects those who express themselves in 

tradition. 

 The UNESCO-WIPO World Folklore Forum was held in Phuket in April 1997. (Thailand). 

 In 1999 WIPO held Regional Consultations on the Protection of Folklore Expressions for 

African nations (March1999), Asian and Pacific (April1999), Arab (May1999) and Latin 

American and Caribbean nations (April1999) (June 1999). Each consultation has approved 

resolutions or recommendations, including proposals for the WIPO and UNESCO to 

strengthen their work on the preservation of folklore. The proposals declared unequivocally 

that a successful worldwide scheme for preservation of manifestations of folklore must be 

developed in future in these fields. 

 The IPIC was set up before the end of 2000, and the Genetic Resources, Traditional 

Knowledge and Folklore Inter-Governmental Committee was set up. In tackling the 

interconnections between the IP system and concerns of professionals and guardians of 

traditional cultures, the Committee achieved significant headway. The Committee has 

achieved significant progress. The findings created the basis for a continuous international 

policy discussion and helped to build practical instruments. The Committee is developing 

towards a global understanding of the shared aims and principles that should lead the 

preservation of TCEs, based on these different experiences. 
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 The United Nations approved, in 2007, the United Nations Declaration on the Rights of 

Indigenous Peoples (2007), which emphasised the need for definitive legal procedures 

outside the scope of the Berne Convention. 

 

 
INTRODUCTION UNDER INDIAN FRAMEWORK 

 
Vidya Dadati Vinayam, Vinaya Dadati Paatrataam I 

Paatratva Dhanamaapnoti, Dhanaat Dharmam Tatah Sukham II 

 
This Sanskrit shloka implies real and full discipline, dignity comes from discipline, riches come 

 
languages and farming techniques, including the growth of species and breeds of animals and is 

often held by people in a group. It is sometimes called oral traditional since it is used, sang and 

danced, painted, sculpted, sung and performed over a thousand years. Traditional knowledge, 

especially in agriculture, fishing, public health, horticulture, forestry, and environmental 

management in general, is essentially practical.1 

 

 
 

 
 

1 Convention on Biological Diversity, available at <https://www.cbd.int/traditional/intro.shtml>, last visited on 4-4- 

2018. 

from dignity, riches take good acts, joy comes from it. 

This ancient Sanskrit aphorism resonates with knowledge's power and significance. It also reflects 

the necessity of protecting traditional knowledge, an IPR sector that has been established at the 

end of the 1992 Convention on Biological Diversity (CBD) on a worldwide agenda. 

Article 8(j) of the Convention provides a wide, formal description of traditional knowledge that 

runs as follows: 

Traditional knowledge relates to indigenous and local communities’ worldwide knowledge,  

inventions and customs. Traditional wisdom has been developed based on experience collected 

over the years and tailored to local cultures and the environment. It takes the shape of stories, 

songs, folklore, proverbs, cultural values, beliefs, rituals, regulations in the community, local 

http://www.cbd.int/traditional/intro.shtml
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rights, resource conservation, sustainable development, intellectual property rights and a method 

of benefit sharing. This work examines traditional knowledge by using the ecosystem's viewpoint. 

Two sorts of protection for traditional knowledge are being sought in the context of intellectual 

property (IP): 

 Defensive protection aimed at preventing persons from gaining intellectual property rights 

over traditional knowledge outside the community. India, for example, has established a 

searchable traditional medicine database, which patent examiners can utilise as evidence 

of previous art for the evaluation of patent applications. Defensive methods might also be 

employed to safeguard significant cultural events, such as the holy symbols or phrases, 

from being marked.3 

Traditional knowledge is not so-called because of its age, as opposed to popular opinion. It is a 

living knowledge that is shaped, supported and shared within a community from generation to 

generation and is frequently part of its cultural or spiritual character. As such the present 

intellectual property system, normally providing protection for innovations and creative works of 

specified people or businesses for a set period of time, isn't readily safeguarded. The dynamic 

character of "traditional" knowledge also implies that it is not simple to describe.2 

 
The protection and promotion of traditional knowledge combines several views, such as human 

 

 

 Positive protection, in accordance with which rights are granted that enhance the 

promotion, monitoring and commercial exploitation of communities' traditional 

knowledges. The current intellectual property system can safeguard some applications of 

traditional knowledge, as well as particular laws created in some nations.4 

 

 

 

 
2 WIPO, Traditional Knowledge and Intellectual Property, available at 

<http://www.wipo.int/pressroom/en/briefs/tk_ip.html>, last visited on 4-4-2018 . 
3 WIPO, Traditional Knowledge and Intellectual Property, available at 

<http://www.wipo.int/pressroom/en/briefs/tk_ip.html>, last visited on 4-4-2018. 
4 Ibid. 

http://www.wipo.int/pressroom/en/briefs/tk_ip.html
http://www.wipo.int/pressroom/en/briefs/tk_ip.html
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But, even when some national legislation provide protection, this may not be sufficient for other 

nations. However, the international system has not risen with an instrument for specialised 

protection of such traditional or indigenous knowledge. 

 

 

INDIA—AN OVERVIEW OF WEALTH 

India is the world's most varied country with just 2.4% of its total area, harbours 7-8% of all 

registered species, including more than 45,000 plant species and 91,000 animal species. Four of 

 
CASES 

THE NEEM CASE 

The patent awarding of a firm, R. Grace, was a dispute which may be described as the "first" one 

in India and raised concerns about a so-called "tight" system of patents. In the USA and the 

European Union, the firm was given a patent for a formulation that included the active substance 

in the neem plants in the stable storage of azadirachtin; it planned to employ azadirachtin for its 

 
 

5 National Biodiversity Authority, India’s Fifth National Report to the Convention on Biological Diversity, 2014, 
available at <http://nbaindia.org/uploaded/Biodiversityindia/5th_NationalReporttoCBD.pdf>, last visited on 4-4- 

2018. 
6 M.M. Pandey, Subha Rastogi and A.K.S. Rawat, Indian Traditional Ayurvedic System of Medicine and Nutritional 
Supplementation, Evidence-Based Complementary and Alternative Medicine (2013), available at 

<https://www.hindawi.com/journals/ecam/2013/376327/cta/>, last visited on 5-4-2018. 

the 34 hotspots of the world biodiversity are in the Himalayas, Western Ghats, North-eastern Isles 

and Nicobar Islands in India.5 Furthermore, India is the greatest producing medicinal plants and, 

under Ayurveda, Siddha and Unansi, ancient medical systems have been evolved in India between 

2500 and 500 BC.6 

It is understandable that India is bio-diversely rich and that it has traditional knowledge about 

many resources, particularly the medicines system, but this information must be conserved and 

encouraged. India has been struggling to protect its ancient knowledge. These are the outcome of 

corporate patents for knowledge that is the heritage of India. I will outline three popular examples 

in violation of the Biological Diversity Act of 2002 which brought forth the alleged "theft" of 

Indian traditional knowledge and access to biological resources. 

http://nbaindia.org/uploaded/Biodiversityindia/5th_NationalReporttoCBD.pdf
http://www.hindawi.com/journals/ecam/2013/376327/cta/
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pesticide characteristics. In traditional medications systems like as Ayurveda and Unani, neem tree 

antiviral and antibacterial characteristics are identified and used as a natural insecticide, also 

known as "healer of all conditions." 

 
In the patent application, the applicant stated how the use of pesticides in neem was recognised 

and pointed out that it is difficult to store azadirachtin for a longer period of time. The approved 

American patent included a restricted innovation in which only azadirachtin was exclusively 

awarded to the applicant in the specific storage system mentioned in the patent. 

 
The patent was granted and a reaction was brought before the United States Patent and Trade Mark 

Office (USPTO) and the European Patent Office (EPO) through review of and post-grant 

opposition processes. The patent was granted and rejected. While Uspto failed to succeed, the 

European Patent Office found that there was a lack of originality and inventive step to the objection 

indicating that the patent was awarded. 

 

THE TURMERIC CASE 

Since the USPTO and EPO were involved in the Neem case, similar matters had boiled; patents 

were awarded for "use of turmeric in the treatment of wounds." In addition, an "effective quantity" 

of turmeric was applied to the patient for a technique of treating the wound. The inventors of this 

patents were Suman K. Das and Hari Har P. Cohly who subsequently assigned the patents to 

Mississippi University. 

 

A re-examination request with roughly two dozen references was submitted against the issued 

patent, resulting in early success. In August 1997 the USPTO ordered cancellation and the lack of 

originality of the patent, which proved the defence of the inventors to be weak against current 

comments on traditional Ayurvedic writings, the excerpts from the Compendium of Indian 

Medicinal Plant and historic literature in the nineteenth century. 

 
THE BASMATI CASE 

Another example which was quite devastating was a USPTO patent issued for "Basmati rice lines 

and grains" to an American firm named RiceTec. Basmati rice in India and Pakistan is typically a 
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cultivated fragrant rice varietal. Besides the difficulties of patent law, i.e., trademarks and 

geographical indications, this issuance of this patent produced several IP concerns. 

 
Patent had been given to RiceTec for the invention of hybrid rice lines which combine desirable 

Basmati rice grain characteristics with desirable seedlings, due to the inferior quality of Basmati 

rice grown in the USA compared to the good quality Basmati rice grown in north India and 

Pakistan which would contribute to the cultivation of better Basmati rice in the west hemisphere; 

A request for re-examination, including statements by two researchers and various articles about 

Basmati rice and rice research in India, were submitted — one of which revealed that RiceTec's 

key claims were not evident to the USPTO. This led RiceTec not to challenge the judgement of 

the USPTO and to reduce its 20 claims to three. 

 

 

 

 

 

TRADITIONAL KNOWLEDGE DIGITAL LIBRARY (TKDL) 

 

A Task Force for the Conservation and Sustainable Use of Medicinal Plants was established by 

the then Planning Committee under the Central Government in June 19997 

 

One of their aims was to identify strategies to enable "patent rights and IPR of therapeutic plants" 

to be protected. One of the Task Force's many recommendations was the establishment of a library 

to ensure the collection of traditional knowledge on a single platform that is digitally available and 

helps prove to the world that traditional knowledge of medicine in India is a priority because 

patents based on that knowledge do not meet the novelty criteria.8 A traditional Indian knowledge 

database was thus formed. 

 

TKDL is a database containing 2.50.000 formulas used on traditional medical systems, i.e., 

Ayuveda, Siddha, Unani and Yoga, and is utilised for traditional medicine systems in India. TKDL 

 

 

7 V.K. Gupta, An Approach for Establishing a Traditional Knowledge Digital Library, 5 JIPR 307 (2000), available 
at <http://nopr.niscair.res.in/bitstream/123456789/26010/1/JIPR%205%286%29%20307-319.pdf>, last visited on 4- 

4-2018 
8 Prashant Reddy T., Sumathi Chandrashekaran, Create, Copy, Disrupt: India’s Intellectual Property Dilemmas, 271 

(Oxford University Press 2017). 

http://nopr.niscair.res.in/bitstream/123456789/26010/1/JIPR%205%286%29%20307-319.pdf
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medical systems were issued every year at international level, largely because of the lack of access 

and understanding to the patent examiners in international patent examiners' traditional medical 

knowledge in local languages such as Sanskrit, Hindi, Arabic, Urdu, Tamil, and others.10 

LEGAL PROTECTION TO TCES UNDER INDIAN LAWS 

 
India is a rich and diverse country of religions and cultures. This is a country where the major city 

culture may be found and village/rural culture happily co-exists. One of India's finest markers of 

history is tribal culture. The principal factor supporting the tribal groups to confront the numerous 

challenges that still affect human life is a strong value system that is expressible in the form of 

self-respect, honesty, integrity, sincerity and satisfaction. In India, the main source of the folk 

culture and tradition are the tribal groups. These groups are an integral part of the folklore of India 

and include rich folk literature and crafts, handlooms, folk paintings and so on. In India, folk 

is India's pioneering effort to avoid deprivation of traditional medical knowledge in international 

patent offices, on which over 70 percent population and millions of people are reliant on healthcare 

requirements in India.9 

 

In order to limit biopiracy and theft of traditional knowledge, India has been taken up by the globe 

in developing the library for defence-based protection. However, simple recognition is not 

adequate, but the obligatory implementation of a fair profit-sharing structure. 

 
In 2005, the TKDL Expert Group estimated that approximately 2000 incorrect patents on Indian 

traditions offer witness to the coexistence of tribal, non-tribal, even urban culture, which often 

influences one another and transforms itself into a shared culture. 

 

 
 

India's constitution, the primary legislation of the country, did not deal directly with the problem 

of folklore protection. The protection of minority culture is recognised under Article 29 of the 

Constitution as a "Fundamental Right" (Part III). Under Article 29, "any portion of persons live in 

 

9 Traditional Knowledge Digital Library, available at 

<http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng>, last visited on 4-4-2018. 

 
10 Ibid. 

http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng
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or possessing their own language, script or culture, resident in Indian territory, will be entitled to 

maintain that same language." The folklore of the individual communities in India can be protected 

on the basis of this clause. However, the majority of the folklore now in existence and exploited 

in India belongs to tiny populations that are not covered by the above constitutional provisions. 

However, no laws were made to safeguard it. Article 51A was the only other general rule that 

could be established as a source for the protection of folklore (f). 

 

 
Nothing specific law forbidding the exploitation of the folklore of these communities is without 

permit, irrespective of the constitutional provisions envisaging the protection and conservation of 

individual cultural groups. In these societies, there are numerous customary restrictions that forbid 

other parties from using portions of their folklore and solely customary practise. For instance, some 

cultures' folklore is restricted to religious or social events, such as marriages, death rites, and birth 

rites. These should not be utilised from the specific context. Because no regulation prohibits the 

use of this folklore by foreigners, they are being exploited for commercial purposes. 

In India, the Copyright Act of 1957 provides for law which protects rights to literary and creative 

works, sound recordings, films, and performers and radio stations. There are no provisions in the 

Indian Copyright Act to protect folklore or traditional phrases. Furthermore, there is no specific 

law according to models, which serves to grant legal protection to folkloric phrases. There is a 

dearth of information and awareness on the necessity for IP protection because of the absence of 

proper protection for TCEs/ folklore in India. The necessity to preserve the TCEs, the people and 

the expectations and requirements of the communities that own and custode TCEs is extremely 

vital to comprehend. 

There are a number of aspects to consider: 

 
• The existence, within the country of origin or country of protection, of an appropriate judicial 

order 

• the existence, within the TCE, of good will and reputation 

 
• Protection cost 

 
• The duration of the system 
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this information is crucial but must be combined with protection, promotion and the sharing of 

benefits. 

Traditional knowledge might be called the newest member of the IP family. However, in addition 

to (non)willingness of nations, choice on confronting the kid must take into account other aspects. 

The informal sector, i.e. conventional knowledge, knowledge system is correctly articulated, 

frequently oral and unjustifiable and hence defenceless.11 India has made a further step forward 

and has built an old knowledge repository, which regularly but globally increases the requirement 

for a legal tool. It is an issue of relevance to link historic knowledge systems with a modern IPR 

system. 

A sui generis law is often presented as a likely way to properly safeguard traditional knowledge, 

however programmes and initiatives such as the National IP Policy, Digital India and Start-up Indi 

• Stakeholder support 

 
• Ensure that value of the TCE holders is given significance 

 
• Enabling the promotion of the system of protection 

 
The lawmakers might examine the WIPO-framed policies and the TCE framework 

recommendations. 

 
 

CONCLUSION 

Knowledge is rich and traditional knowledge is able to answer the issues of mankind. The use of 
 

may remedy the rapidly declining system of traditional knowledge while legislation is drawn up. 

It will not be inappropriate to say that the present generation will have to help conserve the rich 

information of a decreasing generation in order to ensure the survival of species and humanity. 
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GEOGRAPHICAL INDICATION 
 

 
 

ABSTRACT:- 

GI is outlined in Article 22.1 of the Trade-Related Aspects of Intellectual Property Rights (TRIPS) 

agreement as "indications which determine a decent as originating within the territory of a member, 

or a district or locality 

therein territory, wherever a given quality, name or different characteristic of the great is actually 

owing to its geographical origin". In general, a GI is recognized in the "country of origin" during 

which the world referred by the GI tag is located. The registered proprietors or licensed users of 

GI may embody associations of persons or statutory authorities. The authorized users will prevent 

anybody from victimization the GI hang on products, that don't seem to be originating from the 

selected location. so GI helps to confirm comprehensive and effective protection to GI labelled 

goods1 .In India, the Geographical Indications (GI) of products (Regulation and Protection) Act 

was passed within the 1999 to facilitate registration and protection of belongings in reference to 

goods. The Act outlined GI underneath Section 1(e) as, "Geographical Indication in relation to 

goods, means that a sign which identifies such goods as agricultural goods, natural goods or 

factory-made goods as originating or manufactured in the territory of a rustic or a region or section 

therein territory, wherever a given quality name or different characteristic of such smart is actually 

attributed to its geographical origin and just in case where such goods are factory-made goods, one 

amongst the activities of either the assembly or of process or preparation of merchandise} involved 

takes place in such territory, region on locality because the case could also be 

 

 
GEOGRAPHICAL INDICATION:- 

A Geographical indication (GI) refers to a sign, name, or image used on products having a 

particular geographical origin and possessing qualities or reputation that are because of that origin 

itself. A GI tag represents a geographical indication. to attain the GI tag, each the merchandise and 

its quality should rely upon the geographical place of production. The geographical indication right 

stop all the third-parties and unauthorized users or makers from victimization the indication within 

the product that don't adjust to the applicable standards. For instance, the producers of Darjeeling 

tea will exclude the employment of the term ‘Darjeeling’ from the tea products that are either not 
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4. samples of GIs Republic of India •Basmati rice •Mysore silk •Mysore wood oil •Mysore sandal 

soap •Mysore bush •Coorg orange •Madhubani paintings •Darjeeling tea •Dharwad pedha 

• Alphonso mango •Tirupathi laddu •Kolhapuri chappal •Nanjangud banana WORLD •Canadian 

spirits •Swiss watches •Florida oranges •Champagne •Tequilla. 

grownup in their jurisdictions or not made as per the standards outlined in the laws of geographical 

indication. 

However, the owner of a GI tag can’t enforce the rights in preventing somebody from creating a 

product by incorporating an equivalent techniques or procedure as embarked on within the 

standards for that specific indicationgeographical indication protecion provides a right over the 

sign that constitutes the indication. 

1. . •It originates from a particular geographical territory. • it's accustomed identify merchandise 

having special characteristics originating from a definite geographical territory •It is employed to 

spot agricultural, natural or factory-made goods. •The manufactured goods ought to be made or 

processed or ready therein territory. •It should have a special quality or name or different 

characteristics. two 

2. advantages OF GIs •It confers legal protection. •Prevents unauthorized use of a Registered 

Geographical Indication by others. •It promotes economic prosperity of producers of products 

 
 

3. •. Contd…. •Can function source-identifiers for shoppers. Helps the producers develop 

consumer loyalty. •Plays a task in consumer decisions, as well as temperament to pay a better value 

for regionally branded food products. •For example, geographic location is a very important part 

of wine rating 
 

 

5. Who will apply for the registration of a geographical indication? • Any association of persons, 

producers, organization or authority established by or underneath the law can apply • The soul 

should represent the interest of the producers • The applicant ought to be in writing within the 

prescribed kind • The applicant should be addressed to the Registrar of Geographical Indications 

along side prescribed fee half-dozen 

6. MPACT OF GIs ON DEVELOPING COUNTRIES •Encourages rural development. •Facilitates 

market access. •Saves native natural resources . •Plays a very important role within the 

preservation of cultural identity. seven MYSORE ROSEWOOD INLAY 

7. is that the registration of a Geographic Indication obligatory and the way will it facilitate the 

soul • Registration isn't compulsory • Registration affords higher legal protection to facilitate an 

action for infringement • The registered businessman and licensed users will initiate infringement 

actions. • The authorized user can exercise the perquisite to use the Geographical Indication •The 

registration of a geographical indication is valid for a amount of ten years and revived from time 

to time eight 

8. Why GI is to be protected ? •Denote quality and origin of product •Good name for the 

merchandise •Preventing the product from generic products •Protecting the domestic market from 

competitors nine MYSORE bush CHANNAPATNA TOYS 

made during a geographical territory. •Boosts the export. three 
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11. NECESSITY OF GI •Geographical indications permits producers to get market recognition 

and infrequently a premium value •Geographical indications became a key supply of niche 

promoting • Geographical indications are also often related to non-monetary advantages admire 

the protection of data and community rights. thirteen 

12. organization •One of the seventeen specialised agencies of the world organization created in 

1967 •Currently has 185 member states and is headquartered in Geneva, Switzerland • to market  

the protection of belongings throughout the world. fourteen 

14. Challenges •Low complete worth •Lack of awareness of rules & regulations. •rampant misuse 

of Indian GI •Immigration of labors. sixteen 

9. however are GIs protected? •In accordance with international treaties and national laws 

underneath a good vary of concepts: •special laws for the protection of geographical indications 

or appellations of origin •trademark laws within the kind of collective marks or certification marks 

•laws against unfair competition •consumer protection laws, or •specific laws or decrees that  

acknowledge individual geographical indications. ten 

GI in Republic of India •The Central Government of India has established the Ge ographical 

Indications written account with all India jurisdiction in Madras •The GI Act is being administered 

by the Controller information eral of Patents, styles and Trade Marks ‐ who is that the Registrar of 

Geographical Indications • India, as a member of the globe Trade Organization(WTO), enacted 

the Geographical Indications of products (Registration and Protection) Act, 1999 has get force 

with result from fifteen September 2003 eleven 

10. CONDITIONS to induce GI TAG •It relates to a goods, though in some countries, services 

also are included; •These goods/services should originate from an outlined area; •The 

goods/services must have qualities, reputations or different characteristics that are clearly coupled 

 
 

 

 

13. Agreement on Trade-Related Aspects of belongings Rights (1994) • 2 basic obligations on 

international organisation member governments regarding GIs within the journeys agreement • 

Article 22: stop dishonorable the general public on the geographical origin of the good. • Article 

23: prevent the employment of a geographical indication distinguishing wines not originating in 

the place. fifteen 
 

 

15. Why are geographical indications valuable? •GIs are a promoting tool •Reputation for quality 

related to name used on labels, advertising •GI-identified product are believed to command higher 

costs •Of explicit interest to developing countries seventeen 

16. Controversies •Consumer vs. producer interests •Long-time, generic use of expressions that 

have geographic origins (parmesan) •Differing national treatment of Gis -weaker: (Canada, US) 

“Canadian Champagne;” “American-made Pecorino cheese” -stronger: (EU) GI use reserved to 

producers within the region, even though different origin is indicated eighteen 

17. Geographical indications and logos • GIs are closely concerning logos; each indicate product 

origin • GIs and trademarks take issue in 2 ways: 1. A trademark belongs to a specific company; 

it distinguishes that company’s product. GIs are shared by all producers within the region known 

by the GI. 2. Gis are hooked up to a location;but trademarks don’t nineteen 

to the geographical origin of products twelve 
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18. ECONOMIC AND SOCIAL advantages OF GI • Higher retail value and higher distribution 

of economic returns for primary producers • maximize shoppers’ need for authentic, quality 

products - 1999 consumer survey -40% of EU customers able to pay premium price for origin- 

guaranteed products • Production of growth: increase production output and land worth • Legal 

protection creates opportunities for investment during a product and region • Rural development 

and sustainability: give the correct homeowners with the chance to induce economic advantages 

from their geographical indication and with the right to exclude non-entitled users twenty 

19. The Registration ProcessSTEP 1:-Filing of app  

indication comes at intervals the scope of the definition of a Gl underneath section 2(1)(e).  

association of persons or producers or any organization or authority should represent the interest 

of producers of the involved merchandise and may file AN legal document how the soul claims to 

 

signed by the applicant or his agent and must be among a press release of ca  

special characteristics and the way those standards are maintained. STEP two and 3: Preliminary 

scrutiny and examination 

The Examiner can scrutinize the applying for any deficiencies. The someone ought to among one 

month of the communication during this regard, remedy an equivalent STEP 4: Show cause notice 

If the Registrar has any objection to the application, he will communicate such objection. The 

applicant should respond within 2 months or apply for a hearing. STEP 5: Publication within the 

geographical indications Journal each application, within 3 moths of acceptance shall be printed 

in the Geographical Indications Journal. 

20. STEP 6: Opposition to Registration anyone will file a notice of opposition within three months 

(extendable by another month on request that has got to be filed before 3 months) opposing the GI 

application printed within the Journal. The registrar shall serve a replica of the notice on the 

someone. STEP 7: Registration wherever an application for a GI has been accepted, the registrar 

shall register the geographical indication. If registered the date of filing of the applying shall be 

deemed to be the date of registration. The registrar shall issue to the applicant a certificate with the 

seal of the Geographical indications registry. STEP 8: Renewal A registered GI shall be valid for 

ten years and may be revived on payment of renewal fee. 

21. A case Study of the Basmati Rice (India-US Basmati Rice Dispute): The Geographical 

Indication Perspective. •In the late 1997, once associate yank company RiceTec opposition was 

granted a patent by the USA authority to decision the aromatic rice fully grown outside Bharat 

"Basmati", India objected thereto As India has been one in all the key exporters of Basmati to 

many countries and such a grant by the US patent office was possible to have an effect on its trade. 

Since Basmati rice is historically grown in India and Pakistan, it had been opined that granting 

patent to RiceTec profaned the Geographical Indications Act beneath the visits agreement. 

Eventually, a call for participation for re-examination of this patent was filed on Gregorian 

calendar month 28, 2000. shortly when filling the re-examination request, Rice police detective 

selected to withdraw its claims. 

22.  

Mississippi Medical Centre were granted a USA patent for turmeric to be wont to heal wounds 

ase with the US 

authority difficult the patent on the grounds of "prior art" i.e already existing public knowledge. 
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backed by written documentation claiming ancient knowledge or knowledge.  CSIR went up 

to now on gift an ancient Indo-Aryan text and a paper printed in 1953 within the Journal of the 

Indian Medical Association. •The USA authority upheld the objection and off the patent • It 

conjointly cancelled many different patent applications unfinished for turmeric. •The turmeric case 

was a landmark judgment case because it was for the primary time that a patent supported the 

standard information of a developing country was with success challenged. . 

Additional Case Studies- 

Tirupati laddu gets GI 

The workplace of the Registrar of Patents, Trademarks and Geographical Indications, India, has 

presented the fame of a Registered Geographical Indication to “Tirupati laddu”, the well-known 

candy enriched with dried culmination and nuts, given to tens of thousands and thousands of 

pilgrims as “prasada” from the sacred kitchen withinside the Tirupati temple premises at the 

Tirumala hills. The GI registration turned into facilitated via way of means of CII’S Andhra 

Pradesh Technology Development and Promotion Centre (APTDC). The Tirupati Tirumala 

Devastanam (TTD) had sought the registration to shield the Intellectual Property bearing on the 

“laddu.” The APTDC stated numerous entities, from small time miscreants to massive widely 

recognized candy outlets, had been promoting the candy calling it “Tirupati-like” laddu, for this 

reason acquiring an glaring mileage via way of means of including the call of Tirupati. For this 

reason, the TTD, the registered owner of the Geographical Indication, filed a in shape in Madras 

High Court in opposition to one such entity in Chennai, which turned into making and promoting 

laddus withinside the call and fashion of the original. Upon listening to the preliminary arguments 

of suggest acting for the registered owner, the Court turned into thrilled to furnish ex parte 

intervening time injunction, restraining the defendant from preparing, promoting and making to 

be had to the general public laddus withinside the call and fashion or some thing deceptively 

comparable to “Tirupati laddu”. When the problem got here up on February 25, 2014, the state of 

affairs turned into defined to the court, requesting the in shape to be decreed withinside the 

maximum expeditious manner. 

 

 

 
 

MP’s black chicken Kadaknath wins GI tag, beats Chhattisgarh’s claim 

The workplace of the Registrar of Patents, emblems and Geographical Indications, India, has 

awarded the standing of a Registered Geographical Indication to “Tirupati laddu”, the famed sweet 

enriched with dried fruits and nuts, given to innumerable pilgrims as “prasada” from the sacred 

room among the Tirupati temple premises on the Tirumala hills. The GI registration was expedited 

by CII’S province Technology Development and Promotion Centre (APTDC). The Tirupati 

Tirumala Devastanam (TTD) had wanted the registration to safeguard the holding touching on the 

“laddu.” The APTDC aforementioned several entities, from little time miscreants to giant standard 

sweet outlets, are marketing the sweet line of work it “Tirupati-like” laddu, therefore getting a 

plain mileage by adding the name of Tirupati. For this reason, the TTD, the registered businessman 
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of the Geographical Indication, filed a suit in Madras tribunal against one such entity in Chennai, 

that was creating and selling laddus within the name and elegance of the original. Upon hearing 

the initial arguments of counsel showing for the registered proprietor, the Court was happy to grant 

ex parte interim injunction, restraining the litigant from preparing, marketing and creating out there 

to the general public laddus within the name and elegance or something misleadingly kind of like 

“Tirupati laddu”. once the matter came abreast of Gregorian calendar month 25, 2014, true was 

explained to the court, requesting the suit to be ordained in the most timesaving manner. 



135  

New Plant variety protection 
 

 

Introduction 
 

To accommodate the foundation of a powerful framework for the assurance of plant assortments, 

the privileges of farmers and plant raisers and to energize the improvement of new assortments of 

plants, it has been viewed as important to perceive and to ensure the privileges of the farmers in 

regard of their commitments made whenever in preserving, improving and making accessible plant 

hereditary assets for the advancement of new plant assortments. The Government of India 

sanctioned “The Protection of Plant Varieties and Farmers’ Rights (PPV&FR) Act, 2001” 

receiving sui generis framework. 
 

This Indian enactment isn’t just incongruous with International Union for the Protection of New 

Varieties of Plants (UPOV), 1978, but it also has adequate arrangements for securing the interests 

of open division reproducing foundations and the farmers. The Act takes account of the 

commitments of both farmers and breeders in plant breeding and also provides for the 

implementation of TRIPs, which underpin the particular financial interests of many partners 

including private, open and review organizations, and of farmers obliged to acquire property. 
 

 

 

 

The genesis : the Protection of Plant Varieties and Farmers’ Rights 
 

In India, rural and agricultural research including the advancement of new plant assortments has 

to a great extent been the worry of the legislature and open section organizations. Prior to this, 

India didn’t have any enactments to secure the plant assortments and, truth be told, no prompt need 

was felt. Notwithstanding, after India became a signatory to the Trade-Related Aspects of 

Intellectual Property Rights Agreement (TRIPs) in 1994, such an enactment was required. Article 

27(b) of this agreement requires the part nations to accommodate insurance of plant assortments 

either by a patent or by a viable sui generis framework or by any mix thereof. 

 

Subsequently, the part nations had the decision to outline enactments fitting their own framework 

and India practiced this choice. The current Indian Patent Act, 1970 avoided agribusiness and 

agricultural strategies for creation from patentability. The sui generis framework for insurance of 

plant assortments was created coordinating the privileges of reproducers, farmers and town 

networks, and dealing with the worries for impartial sharing of advantages. It offers adaptability 

with respect to ensured genera/species, level, and time of insurance when contrasted with other 
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comparable enactments existing or being planned in various countries. The Act covers all the 

classifications of plants, with the exception of microorganisms. The general and types of protection 

assortments will be informed by the gazette following the implementation of the Act in accordance 

with the appropriate guidelines and regulations. 
 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

History of the Protection of Plant Varieties and Farmers’ Rights Act 
 

The Protection of Plant Varieties and Farmers’ Rights Act was enacted in 2001 and discussions 

took place in the nation after drawing on how licensed innovation rights ought to be presented in 

Indian horticulture after the nation joined the World Trade Organization in 1995 and consented to 

actualize the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). 
 

The decision before India had to take was to either sanction a law that ensured the interests of 

cultivating networks or to acknowledge the system of plant reproducers’ privileges given by 

the International Union for Protection of New Plant Varieties (UPOV Convention). The last 

alternative was dismissed basically in light of the fact that the current adaptation of UPOV, which 

was embraced in 1991, denied the farmers the opportunity to reuse ranch spared seeds and to trade 

them with their neighbours. 
 

Along these lines, in The Protection of Plant Varieties and Farmers’ Rights Act, India presented a 

section on Farmers’ Rights, which has three legs: 

 

 one, farmers are perceived as plant raisers and they can enlist their assortments; 

 two, farmers occupied with the protection of hereditary assets of landraces and wild family 

members of financial plants and their improvement through choice and safeguarding are 

perceived and remunerated; and 

 three, ensuring the customary acts of the farmers of sparing seeds from one gather and 

utilizing the spared seeds either for planting for their next reap or offering them to their 

homestead neighbours. 
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Objectives of the Protection of Plant Varieties and Farmers’ Rights Act, 2000 
 

The objective of the act acknowledges, to set up a compelling framework for the insurance of plant 

assortments, the privileges of farmers and plant reproducers, and to energize the advancement of 

new assortments of plants. To perceive and secure the privileges of farmers in regard to their 

commitments made whenever monitoring, improving, and making accessible plant hereditary 

assets for the advancement of new plant assortments. 

 

To quicken rural advancement in the nation, ensure plant reproducers’ privileges and to animate 

speculation for innovative work both in the open and private part for the improvement of new plant 

assortments. To encourage the development of the seed industry in the nation which will guarantee 

the accessibility of top-notch seeds and planting material to the farmers. 
 
 

Implementation of the Act 
 

To execute the arrangements of the Act the Department of Agriculture, Cooperation and Farmers 

Welfare, Ministry of Agriculture, and Farmers Welfare built up the Protection of Plant Varieties 

and Farmers’ Rights Authority, 2001. The chairperson is the chief executive of the authority. Other 

than the chairperson, the authority has 15 individuals, as advised by the Government of India 

(GOI). Eight of them are ex-officio individuals speaking to different departments/ministries, three 

from SAUs and the State Governments, one delegate each for farmers, ancestral association, seed 

industry, and ladies association related with horticultural exercises are assigned by the Central 

Government. The Registrar General is the ex-officio member secretary of the authority. 
 
 

General functions of the Authority 
 

 Registration of new plant assortments, basically inferred assortments (EDV), surviving 

assortments; 

 Developing DUS (Distinctiveness, Uniformity, and Stability) test rules for new plant 

species; 

 Developing portrayal and documentation of assortments enlisted; 

 Compulsory listing offices for all assortment of plants; 

 Documentation, ordering, and listing of farmers’ assortments; 

 Recognizing and remunerating farmers, network of farmers, especially inborn and 

provincial network occupied with protection and improvement; 

 Preservation of plant hereditary assets of financial plants and their wild family members; 

 Maintenance of the national register of plant varieties; and 

 Maintenance of the National Gene Bank. 
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Convention countries 
 

Convention countries implies a nation which has consented to a global show for the security of 

plant assortments to which India has likewise acquiesced or a nation which has the law of assurance 

of plant assortments based on which India has gone into an understanding for allowing plant 

raisers’ privileges to the resident of both the nations. Any individual if applies for the enlistment  

of an assortment in India within a year after the date on which the application was made in the 

show nation, such assortment will, whenever enrolled under this Act, be enlisted as of the date on 

which the application was made in show nation and that date will be esteemed with the end goal 

of this Act to be the date of enlistment. 
 
 

Plant Varieties Protection Appellate Tribunal 
 

There is a momentary arrangement by which it is given that until the PVPAT is built up, the 

Intellectual Property Appellate Board (IPAB) will practice the ward of PVPAT. Therefore, the 

Plant Varieties Protection Appellate Tribunal (PVPAT) has been set up by delegating technical 

members. All requests or choices of the registrar of authority identifying with an enrollment of 

assortment and requests or choices of the registrar identifying with enlistment as specialist or 

licensee can be bid in the Tribunal. Further, all requests or choices of authority identifying with 

advantage sharing, renouncement of an obligatory permit, and installment of pay can likewise be 

offered in the Tribunal. The choices of the PVPAT can be tested in the High Court. The Tribunal 

will discard the intrigue inside one year. 

 

International Union for Protection of New Plant Varieties (UPOV Convention) 
 

The International Union for the Protection of New Varieties of Plants (UPOV) is an 

intergovernmental association with a home office in Geneva (Switzerland). UPOV was built up by 

the International Convention for the Protection of New Varieties of Plants. The Convention was 

received in Paris in 1961 and it was changed in 1972, 1978 and 1991. The strategy of UPOV is to 

ensure compelling plant safety arrangements to enable the improvement of new plant ranges to 

promote society. The UPOV Convention gives the premise to individuals to support plant rearing 

by giving raisers of new plant assortments, a licensed innovation right: the producers correct. 

 

In the instance of an assortment ensured by a raiser’s correct, the approval of the reproducer is 

required to proliferate the assortment for business purposes. The reproducer’s privilege is 
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Notable highlights of the Act 

Authority 

The Central Government will set up an Authority to be known as the Protection of Plant Varieties 

and Farmers’ Rights Authority. It will consist of a director and fifteen individuals as delegates of 

various concerned services and offices, seed industry, farmers associations, inborn networks, and 

State-level ladies’ association, and so on. 

Eligibility 

For an assortment to be qualified for enrollment, it must fit in with the standards of curiosity, 

peculiarity, consistency, and strength (NDUS), as portrayed beneath under Section 15 (1)– (3): 

conceded by the individual UPOV individuals. Only the reproduction of another plant assortment 

can ensure that new plant assortment. It isn’t allowed for somebody other than the raiser to get 

insurance for an assortment. There are no limitations on who can be viewed as a reproducer under 

the UPOV framework, a raiser may be an individual, a farmer, an analyst, an open organization, a 

privately owned business, and so forth. However, India isn’t apart as a member. 
 

For the motivations behind the Act, another assortment will be esteemed to be: 

 

(a) The novel, if, at the date of documenting of the application for enlistment for insurance, the 

engendering or collected material of such an assortment has not been sold or in any case discarded 

by or with the assent of its raiser or his replacement for the reasons for misuse of such assortment. 

 

(i) In India, sooner than one year, 

 

(ii) or outside India, on account of trees or vines sooner than six years, or, in some other case, 

sooner than four years, before the date of documenting such applications. 
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Given that a preliminary of another assortment that has not been auctioned or in any case arranged 

off will not influence the privilege of insurance. 

 

Given further the way on the date of documenting the application for enrollment, the spreading or 

collected material of such assortment has gotten a matter of basic information other than through 

the previously mentioned way will not influence the rules of an oddity for such assortment. 

 

(b) Distinct, on the off chance that it is obviously recognizable by at any rate, one basic trademark 

from whatever other assortments whose presence involves basic information in any nation at the 

hour of documenting the application. 

 

(c) Uniform, if subject to the variety that might be normal from the specific highlights of its spread, 

it is adequately uniform in its basic attributes. 

 

(d) Stable, if its basic qualities stay unaltered after rehashed engendering or, on account of a 

specific pattern of proliferation, towards the finish of each such cycle. The assortment will be 

exposed to such uniqueness, consistency, and solidness tests as will be endorsed. 
 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

Application structure 

Each application for enlistment should go with the accompanying data as mentioned in Section 18 

(a–h)]: 
 

(a) division allowed to such assortment by the candidate; 

 

(b) an oath depended on the candidate that such assortment doesn’t contain any quality or quality 

arrangement including eliminator innovation; 

 

(c) the application ought to be in such structure as might be determined by guidelines; 
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(d) total visa information of the parental lines from which the assortment has been determined 

alongside the topographical area in India from where the hereditary material has been taken and 

all such data identifying with the commitment, assuming any, of any farmer, town network, 

foundation or association in reproducing, advancing or building up the assortment; 

 

(e) an announcement containing a short portrayal of the assortment, drawing out its qualities of 

curiosity, uniqueness, consistency, and strength as required for enrollment; 

 

(f) such charges as might be endorsed; 

 

(g) contain an assertion that the hereditary material or parental material procured for reproducing, 

advancing or building up the assortment has been legitimately gained; and 

 

(h) such different points of interest might be endorsed. The conditions expressed over (a–h), will 

not have any significant bearing in regard to utilization for enrollment of farmers’ assortments. 
 

The time period of protection 

The authentication of enlistment given under Section 24 or subsection 9 of Section 23 will be 

legitimate for a long time on account of trees and vines and six years on account of different 

harvests and might be investigated and restored for the rest of the period on an installment of such 

charges as might be fixed by the principles made for this sake subject to the conditions that the 

absolute time of legitimacy will not surpass. 
 

(i) on account of trees and vines, eighteen years from the date of enrollment of the assortment; 
 

(ii) on account of surviving assortments, fifteen years from the date of the warning of that 

assortment by the Central Government under Section 5 of the Seed Act, 1996, and 
 

(iii) in the other case, fifteen years from the date of enrollment of the assortment. 
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Installment of annual charge 

The authority may, with the earlier endorsement of the Central Government, by notice in the 

Official Gazette, force an expense to be paid yearly, by each reproducer of an assortment, operator 

and licensee thereof enlisted under this Act decided based on advantage or sovereignty picked up 

by such raiser, specialist or licensee, by and large, in regard of the assortment, for the maintenance 

of their enrollment under this Section 35(1) of the act. 
 

Breeder’s right 

The testament of enrollment for an assortment given under this Act will present a restrictive right 

on the raiser or his replacement or his specialist or licensee, to create, sell, advertise, appropriate, 

import, or fare the range under the Section 28 (1) of the Act. 
 

Researchers’ right 

The researchers have been given access to secured assortments for true blue exploration and 

research purposes mentioned under Section 30 of the Act. This Section states, ‘Nothing contained 

in this Act will forestall (a) the utilization of any assortment enrolled under this Act by any 

individual utilizing such assortment for directing investigations or exploration; and (b) The use of 

a range by any person as an underlying source for a diverse assortment gave rise to the requirement 

of approval of the raiser of the range when the recurrent use, as parental line, of such range is 

important in the creation of such a newly created range.’ 
 

Farmers’ right 

The farmers’ privileges of the Act characterize the benefit of farmers and their entitlement to 

secure assortments created or rationed by them [Chapter VI of the Act]. Farmers can spare, use, 

sow, resow, trade, offer and sell ranch produce of a secured assortment with the exception of the 

offer under a business advertising game plan (marked seeds) mentioned under the Section 

39(1)(i)–(iv) of the Act. Further, the farmers have likewise been given assurance of blameless 

encroachment when, at the hour of encroachment, a farmer doesn’t know about the presence of 

reproducer rights mentioned under Section 42 of the Act. 
 

A farmer who is occupied with the protection of hereditary assets of landraces and wild family 

members of monetary plants and their improvement through choice and conservation, will be 

entitled in an endorsed way for acknowledgment and award from the Gene Fund, gave the material 

so chosen and protected is used in assortiments registered in accordance with the Act as a 

contributor of qualities. 

 

The normal execution of an assortment is to be revealed to the farmers at the hour of an offering 

of seed/spreading material. A farmer or a gathering of farmers or an association of farmers can 

guarantee pay as per the Act if an assortment or the proliferating material neglects to give the 

normal execution under given conditions, as asserted by the raiser of the assortment 
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Communities rights 

The privileges of the networks as characterized, accommodate remuneration for the commitment 

of networks in the advancement of new assortments in quantum to be controlled by The Protection 

of Plant Varieties and Farmers’ Rights Act Authority under Section 41 (1) of the Act. 

 

Registration of essentially derived varieties 
 

The breeder of the basically determined assortment will have indistinguishable rights from the 

plant reproducer of other new assortments, which incorporate creation, selling, promoting, and 

dissemination, including fare and import of the assortment. The other qualification standards for 

grant of enrollment are likewise equivalent to for new assortment enlistment under Section 23(1), 

(6) of the Act. 
 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

Compulsory license 

The authority can give an obligatory permit if there should be an occurrence of any objections 

about the accessibility of the seeds of any enrolled assortment to open at a sensible cost. The permit 

can be conceded to any individual intrigued to take up such exercises after the expiry of the time 

of three years from the date of issue of declaration of enlistment to embrace creation, 

dissemination, and offer of the seed or other engendering material of the assortment under 

the Section 47(1) of the Act. 

 

Benefit-sharing 

Sharing of advantages accumulating to a breeder from an assortment created from indigenously 

determined plant hereditary assets has likewise been given under Section 26(1) of the Act. The 

authority may welcome cases of advantage sharing of any assortment enrolled under the Act and 

will decide the quantum of such honor in the wake of finding out the degree and nature of the 

advantage guarantee, in the wake of giving a chance to be heard, to both the plant raiser and the 

claimer. 
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Legitimately procured parental material 

Section 18(j) in regards to information to be submitted alongside an application, requires the 

candidate to confirm that the hereditary or parental material utilized for reproducing the assortment 

has been legitimately procured. Such a revelation would be troublesome in situations where the 

identification data identifying with the material has not been recorded. Further, it would not 

generally be feasible for a raiser to get data identifying with the commitment of a rancher, town 

network, and so on since there may not be a bona fide wellspring of such data. Such data, if not 

accessible, might be left to the Authority to conclude, which can welcome cases later through 

media/open notification, and so on. 

 

National Gene Fund 
 

The National Gene Fund to be comprised under the Act will be credited thereto: 
 

(a) The advantage of sharing from the raiser. 
 

(b) The yearly expense payable to the authority by a method of eminences. 
 

(c) By the remuneration given to the networks as characterized under Section 41(1). 
 

(d) Contribution from any national and global association and different sources. 
 

The fund will be applied for disbursing shares to benefit claimants, either individuals or 

organizations, and for compensation to village communities. The fund will also be used for 

supporting conservation and sustainable use of genetic resources, including in situ and ex-situ 

collection, and for strengthening the capabilities of the panchayat in carrying out such conservation 

and sustainable use, under Section (45) of the Act 
 
 

Integrated implementation 
 

There is a requirement for the viable and incorporated usage of different new acts/bills concerning 

biodiversity, condition, and seed, which have some interphases due to the regular wear, that is the 

‘seed’. These are in the zone of advantage, sharing components for conservers of agro-biodiversity 

and the foundation of a store for cases of advantage sharing. The Biological Diversity Act (2002), 

and a seed Act (the Seed Act is under amendment) could be incorporated and successfully 

integrated for smooth implementation simultaneously and through the management of 

conservation and access to biodiversity and the protection of plant varieties and farmer rights Act. 

Albeit, some covering issues have been shifted through to bring congruity between the Seed Act 

and The Protection of Plant Varieties and Farmers’ Rights Act, in the New Seed Policy 2002, 

usage of The Protection of Plant Varieties and Farmers’ Rights Act and Biological Diversity Act 

might be fit further. 
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Consideration for effective implementation of the Act 
 

India has opted for a sui generis system of protection of plant varieties and has provided for 

farmers’ rights, breeders’ rights, researchers’ rights, and equity concerns in the same legislation. 

All these provisions in one legislation make it a unique Act when compared to similar legislations 

in other countries. Although, a few countries have provided for farmers’ rights, all types of rights 

for farmers, viz. as a breeder, conserver, seed producer and consumer have not been considered 

elsewhere in the world. It is this uniqueness of the Act which poses many challenges for its 

effective implementation. The balance between breeders’ rights and farmers’ rights could be tough 

to strike. A critical analysis of the provisions in the Act is therefore essential for its effective 

implementation. 

 

Way forward 
 

The Protection of Plant Varieties and Farmers’ Rights Act is a successful sui generis framework 

creating harmony between plant reproducers’ privileges alongside ranchers’ privileges and 

specialists’ privileges. The act of little, minimal ranchers to trade the gathered material with others 

is fundamental for their work and rehearsals to a vast extent both in India and the major part of 

Asia-Pacific’s creative nations. All endeavors are being made by The Protection of Plant Varieties 

and Farmers’ Rights Act, Authority to actualize various arrangements of The Protection of Plant 

Varieties and Farmers’ Rights Act and furthermore to make the accessibility of value seeds of 

enlisted assortments yet, in addition, to help ranch families for preservation and reasonable 

utilization of hereditary assets remembering for situ and ex-situ assortments and for reinforcing 

the ability of the partners in completing such protection and feasible use. 
 

The ranchers can exploit this Act to get IPR on their developments as enhancements in plant 

assortments and furthermore for their work in their land race and customary assortment protection 

and preservation. A portion of the significant difficulties which we predict are: 
 

 Popularization of farmers’ job in preservation and advancement of new assortment and 

readiness of database of the equivalent for granting ranchers and cultivating networks 

and enrollment of farmers’ assortments. 

 Mainstreaming and commercialization of enlisted ranchers’ assortments. 

 Notification of ranchers’ assortments under Seeds Act, 1966. 
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Conclusion 
 

As of late, the Government of India in their National Intellectual Property Rights Policy has 

demonstrated the number of filings and enlistments by the Protection of Plant Varieties and 

Farmers’ Rights Authority requesting to offer help to different partners for expanded enrollment  

of new, surviving and basically determined assortments of plants. It has additionally underscored 

to set up joins between the Authority and Agricultural Universities, Research Institutions, 

Technology Development, and Management Centers, and Krishi Vigyan Kendras and encourage 

the advancement of seeds and their commercialization by ranchers. It makes the authority 

increasingly capable of concentrating on techniques for mainstreaming of enlisted ranchers’ 

assortments and to take reproducers rights as visualized in the Protection of Plant Varieties and 

Farmers’ Rights Act, 2001, to each concerned partner and make India as a harbinger in the 

execution of not exclusively ranchers’ privileges yet additionally the raisers’ privileges 



147  

ORIGIN AND DEVELOPMENT OF INTERNATIONAL TRADE LAW 
 

 

 
Abstract :- In this article we learn about origin, historical background, development and current 

situation of international law with case laws. As we know that modern International trade regime 

is based on four main principles. These principles are in no particular order of importance, Most 

favoured nation treatment(MFN), National treatment (NT) , tariff binding and the general 

prohibitions of quantitative research. Here, a term used that is quantitative research. So, it is a type 

of research of collecting aind analyzing numerical data. 

 

 
Introduction :- International trade law is the law regulating international commerce. It has two 

aspects public and private. The ublic aspects of ITL seeks to coordinate the commercial policies 

of states, and it is a part of public international law. The private aspects of ITL governs 

international commercial transactions between the people belonging to different states. This is 

substantially covered under private international law. In addition, the bodies like the United 

Nations commission on International Trade Law have been trying to develop standard laws on 

various aspects on transactional transaction and states are expected to incorporate them in their 

respective legal system. This process is known as unification of laws. 

The purpose of ITL has been to foster free trade among nations. Free trade in this 

context means people should be free buy and sell goods cutting across national frontiers. In other 

words, a person should be free to buy a product from anywhere in the world where he can get the 

best quality at the cheapest possible price. Similarly, he should be free to sell his product anywhere 

in the world at the highest possible price in brief, it is the globalization of article 301 of Indian 

constitution. Trade, commerce and intercourse shall be free throughout the territory of India. 

Before the emergence of modern state system in the 17th century, trade was free and merchants 

moved all over the world to the extent they could buying and selling goods and incidentally 

spreading knowledge and culture. In this way, they were the harbingers of modern civilizations. 

But once the organized state system came into the existence, the governments started interfering 

into these commercial transactions. To start with, they began to levy tariffs on incoming goods 

mainly with a view to bolstering their revenues. With the ushering in of industrial revolution, 
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manufacturing became an important component of national economy. At that stage, states started 

using tariffs and other devices to protect national economy from foreign competitors. From that 

time onwards, free trade and protectionism moved side by side one following the other like a 

shadow. 
 

Thanks to contribution of people like Adam smith , the government realized the value 

of free trade and made conscious efforts to promote free trade. One can identify the three distinct 

stages in the evolution of international free trade. One can identify three distinct stages in the 

evolution of international free trade regime. To begin with, states started concluding bilateral 

treaties, with a view to mutually reducing tariffs with regard to certain specified goods which were 

of interest to them. Anglo-french treaties of 1860 was the earliest bilateral treaty calling for a “tariff 

truce” and aiming at mutual tariff reductions and this stage continued up to the end of second world 

war. 
 

By the end of second world war, having realized the limitations of bilateral approach, 

the states went for a multilateral approach for first time. The general agreement on Tariffs and 

trade was the product of this approach. The principal of non-discrimination along with tariff 

reduction became the basis for this new multilateral regime. The principle of non-discrimination 

means that states shall not discriminate between goods by reference to their places of origin. 

Thanks to the emergence of multinational corporation and global production chains, national 

economies are being globalized. Modern digital technology made the integration of production at 

global level possible. The European union, the North American free trade area and world trade 

organization represent the institutional manifestation of this new trend. Along with trade 

liberalization, these institutions have been pursuing the objective of developing global standards 

and thereby global governance for intellectual property rights, investements, labour rights, etc. 

They have been formidable obstacles on the way, but still the effort towards a global regime in 

trade, investment partnership, transpacific partnership agreement and regional comprehensive 

economic partnership represent this renewed effort. The basic idea seems to be that even if global 

consensus is not possible, let us try at substantial regional level. 

Historical background :- The general agreement on Tariffs and trade (GATT) , the international 

monetary fund (IMF) and the International bank for reconstruction and development (IBAD) were 

established to provide institutional framework for post war international economic order. They 

were planned as response to economic problems that afflicted international economic during inter- 

war period. Soon after the first world war, the league of nations was established to foster 

multilateral approach towards international problems. Though the league did not have a separate 

set up to deal with international economic problems, its secretariat made significant intellectual 

contribution to the analysis of economic problems. The first economic conference was held in 

1927 and it produced Geneva convention on import and export prohibitions. This was first 

multilateral effort to establish a legal regime for international trade. The convention prohibited 

quantitative restrictions on international trade except for balance of payments purposes. Though it 
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was signed by large number of states, there was no adequate ratification. Hence, it did not come 

into force. 
 

In the early 1930s, international economy was hit by the great depression. States 

reacted by imposing restrictions on incoming goods, hoping that they would thereby protect 

domestic employment. The U.S. congress passed smoot-Hawley Act in 1930 whereby import 

duties were raised considerably. Other states reacted in the same way; and beggar my neighbor 

policy became the order of the day between 1929 and 1934, international trade shrank by 2/3. 

When the USA realized that it could not sell its products any longer in international 

market, it tried to get out of it by concluding bilateral trade agreements with other countries 

whereby the parties mutually reduced the tariffs on selected products. The U.S. congress passed 

reciprocal trade agreement act in 1934, authorizing the president to conclude bilateral trade 

agreements for certain period of time; and when that time expired, it renewed the authority a couple 

of times. The fast track authority, so given to the president was used by the latter to enter into the 

GATT. The USA concluded a number of reciprocal trade agreements with other countries. All of 

them invariably contained so-called conditional most favored nation treatment to certain goods 

coming from B provided B reciprocates this gestures. Thus both A and B would extend to each 

other most favoured nation treatment on reciprocal basis. But this kind of bilateral approach had 

its own limitations. Thus when the countries started negotiations for the establishment of 

International trade organization, there was general consensus on multilateral approach based on 

unconditional most favored nation treatment. 

In 1939, the second world war broke out. Many scholars are of the view that 

economic misery, caused by the great depression facilitated the rise of totalitarianism in Germany 

and Italy. The allied powers fought war against the axis powers under the slogan of protecting 

democracy from the onslaught of totalitarianism. Even as the war was raging, the allied powers 

started the deliberation on new world order which would secure the world peace. The Atlantic 

charter, agreed between the USA and the UK, was the first step in this direction and this charter 

emphasized first trade. Free trade among free people was guiding ideology for reconstruction for 

war ravaged world. The United Nation organization was established in 1945 to advance the cause 

of human rights and fundamental freedoms. Free trade means expression of economic freedom. 

 

 
International trade law :- International trade law regulates the acceptable rules and customs for 

handling trade between countries. The dealing may be between personal sector and different 

countries. The branch of law is incredibly vital a part of these activities of international trade. It is 

an associate mixture of legal rules of International legislation and regulation relations in 

international trade law contains rules and regarding unfair mercantilism practices like 

merchandising and subsidies. Under International trade law there are two vital bodies of the world 

trade organizations :- 
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a) Dispute settlement body during which all member countries here grievance or violation of 

WTO rules and arguments. 

b) Foreign policy review model could be a forum for the whole membership to review the 

foreign policy of all WTO member countries. 

 
Reasons for International trade :- 

1) Production :- It is not possible for every single country to produce equally at cheap 

cost. That’s why International trade is important. 

2) Factors of production :- Factors of production include labour, capital and raw material 

for producing goods and services that are available at different rates in different 

countries. 

3) Cost of production :- Each country finds it advantageous to produce only those goods 

and services that can be produced efficiently. The rest of the activities are assigned to 

other countries at a lower cost. 

4) Resource distribution :- Many times, companies face problems due to the limitation of 

natural resources. There is an unequal distribution of the resources in the country. 

5) Examples :- Different countries are specialized in different sectors like India, 

Maharashtra is involved in textiles, west Bengal in jute products, Haryana and Punjab 

for food products, Kerala in spices, etc. 

 
Importance of International Trade :- 

International trade between various nations is an essential factor that is responsible for 

increase in the standard of living, creating employement and empowering consumers 

to enjoy different kinds of goods. Few other important factors that are influenced by 

international trade are:- 

a) Utilization of raw materials :- Some countries are naturally blessed with an 

abundance of raw materials, like Qatar is for oil, Iceland for metals and fish, etc. 

without international trade these countries would never benefit from their natural 

resources of raw materials. 

b) Greater choice for consumers :- More international trade results in more choices of 

products. 

c) Specialization and economies of scale -greater efficiency :- This mean that it does 

not matter what a country is specialized in, and the essential thing is to pursue a 

specialization that allows companies to make a profit that outweighs most of the 

other factors. 

d) Global growth and economic development :- International trade influences the 

economic growth of a country. This increase also leads to the reduction of poverty 

levels. 

Developing countries and free trade :- 
 

Between 1950s and 1960s, large number of developing countries, freed from colonial bondage and 

emerged on international scene. Most of them become the members of United Nation Organization 
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( U.N.O. ) and other as international economic agencies. India was also the member of U.N.O. 

During the colonial period these countries mainly served as supplier of raw material to the 

industries of their colonial masters. A static representation of comparative advantages meant that 

they would continue to be agricultural economies supplying raw materials to the western world. 

Strategic trade policy :- 
 

The most successful economies of the second half of 20th century were South-East Asian 

economies including Japan. They are considered as market economies under the WTO 

categorization. Now, the question arises here what is WTO. So, it is an organization dealing with 

the rules of trade between the nations. Its main purpose is to ensure that trade flow as smoothly,  

predictably and freely as possible. It promote free trade by lowering tariffs and other barriers. It 

does this through agreements negotiated and signed by most of the world’s trading nation and  

when member countries don’t play by the agreed rules, the WTO can impose trade sanctions 

against them. 

Conclusion :- The free trade and protectionism represents two ends of spectrum. In practice no 

state is likely to identify itself with the extreme ends of the spectrum. States by have large pursued 

policies containing the elements of both free trade and protectionism. With the establishment of 

GATT and WTO , the larger free trade components have become more pronounced in the state 

policies. Though the original GATT was vey much market – oriented , the presence of large 

number of developing countries diluted this market orientation to some extent. 

 

 
International trade dispute :- 

 

companies and other parties are increasingly seeing the opportunities to use dispute resolution 

mechanisms under international trade and investment agreements to enforce their rights and 

protect their commercial interests. As a result, dispute settlement mechanisms under the World 

Trade Organisation (WTO) and bilateral or regional trade and investment agreements are 

becoming more complex and 'innovative'. In the trade context, there is a recent line of WTO cases 

challenging Australia’s 'plain packaging' law for tobacco products as inappropriately interfering 

with the intellectual property rights (IPR) of foreign tobacco companies. Notwithstanding the valid 

public health considerations, these cases raise genuine questions about whether Australia, in 

regulating to protect public health, nevertheless did so in a manner inconsistent with its 

international obligations concerning IPR. On the investment side, the ongoing dispute Abaclat v. 

Argentina involves some 60,000 Italian bondholders challenging Argentina’s debt restructurings 

following its 2001-2002 financial crisis and international default. Abaclat is a good test case for 

the possibility of 'mass claims' in international investment arbitration, where thousands of investors 

have essentially identical claims against a government under an investment treaty. 
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As an international trade lawyer, my focus is on trade disputes. Trade disputes take a variety of 

forms, including trade remedy cases brought under a country’s own national laws – with oversight 

via the relevant WTO Agreements – and disputes before an international body like the WTO over 

whether a country has breached its trade agreement obligations. National trade remedy proceedings 

are essentially private rights of action, allowing domestic industries to petition their government 

to impose measures to offset the effects of unfair trade activity or a surge in imports. Dispute 

settlement at the WTO, on the other hand, is an action taken by a government challenging the 

actions of another government. The bulk of WTO dispute settlement cases have always, and 

continue to this day, to involve challenges to a member government’s use of its trade remedy laws. 

This continued trend is itself noteworthy, in that there are so many other more interesting disputes 

that could be the subject of dispute settlement – for example, non-tariff barriers that are blocking 

foreign market access, or lax enforcement of intellectual property rights. Part of the reason for this 

phenomenon is that countries are very defensive about their use of their trade remedy laws, and 

therefore are not inclined to halt their use without a fight. Disputes involving other kinds of trade 

agreement violations can often be resolved via informal or formal consultations, prior to resort to 

dispute settlement proceedings before a WTO panel and, if appealed, the Appellate Body. This 

reflects an important distinction in trade disputes as compared with investment arbitration: because 

WTO dispute settlement is government to government, it retains an element of diplomacy that 

cannot exist in investement arbitration where private litigants are involved. 

What types of trade disputes appear to be arising most frequently, and what are the underlying 

causes? 

In the first several years of the WTO’s existence, it was common to see large economies 

challenging one another -– Japan v. US, US v. EU, India v. EU, Brazil v. US, and so on. Today, it 

is becoming more and more common to see developing countries challenging one another, such as 

-Panama v. Colombia, Costa Rica v. Dominican Republic, as well as challenging developed 

countries, for instance Antigua and Barbuda v. US, and Vietnam v. US. Further, as mentioned, the 

most common disputes in the WTO context involve trade remedies. What has changed in recent 

years is that a greater number of countries are using their trade remedy laws more frequently – and 

not doing so very well. So, while the US continues to be the favourite target of disputes over its 

use of trade remedies – in part because of its stubborn use of the 'zeroing' methodology in dumping 

cases and its application of the countervailing duty laws to non-market economies – other countries 

like China are now also being challenged for their poorly administered trade remedy laws. 

Unfortunately, I think this reflects a view by many countries that they can apply these laws sloppily 

and not be forced to fix them until well after two or more years have passed. This is because there 

is no injunctive relief to stop the application of trade remedy measures; and, while the WTO’s 

dispute settlement system has teeth – allowing trade retaliation when a country does not comply – 

it takes a long time to reach the point where a country has to pay for its sins. In the meantime, 

import relief remains in place. The lack of a rule of law mentality among members to the WTO 

arguably undermines the important principles on which the organisation is based. The two big 
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themes, which are linked, are trade finance disputes -– dishonour of financial instruments – and 

false claims that discrepant goods have been presented. Both arise from the difficult economic 

conditions. Two recent examples illustrate the point. First, a large and previously solvent trading 

house resorting to promissory notes to guarantee steel contracts and dishonouring those notes when 

presented. Second, claims that a £50m contract made on a recorded telephone line either was not 

made or that the seller breached warranties upon delivery. The arguments deployed to justify the 

default showed a level of desperation and economic stress. 

It is still the case that many trade disputes relate to traditional international trade matters, such as 

the application by national governments of anti-dumping or countervailing duty laws to combat 

excessively cheap or subsidised imports. However, there is an increasing number of disputes 

involving newer forms of alleged protectionism, including local content requirements --for goods 

or services, infringements of IPR – such as trademarks - and food safety restrictions. These kinds 

of disputes reflect the fact that global economic regulation is becoming less about tariffs and other 

'at-the-border' measures and more about countries’ regulatory choices and the implications of those 

choices for cross-border commerce. 

How has the legal environment for international trade and foreign investment changed in recent 

years? Are foreign investors now more willing to pursue claims of alleged expropriation or 

discriminatory behaviour? 

There has certainly been a rise in BIT arbitrations particularly involving expropriation claims 

against Latin American and South American states and claims against Cyprus and Greece arising 

from the 'credit crunch'. The recent actions of Latin American states such as Ecuador, Bolivia and 

Venezuela in withdrawing, or threatening to withdraw, from the ICSID Convention and certain 

BITs could dramatically change the risk profile of future investments in the region. While more 

claims are being pursued, we do not think that this can be characterised as a willingness of foreign 

investors to pursue claims as opposed to a necessity to do so because the trade default, 

expropriation or discrimination in question has been brought on by economic pressures. Indeed, 

the numerous BIT claims against Argentina in the wake of its economic crisis continue to be 

pursued despite the low probability of any resulting awards ever being satisfied. 

One of the most significant changes concerns the nature of the barriers that internationally engaged 

companies are facing. Traditional trade and investment barriers such as tariffs, customs 

procedures, and foreign equity limitations are still important, but the most significant barriers are 

less identifiable and, arguably, more insidious. They fall into roughly four categories. First, there 

are barriers arising from governments’ regulatory practices, for instance, where government  

regulatory practices regarding, for example, food or product safety are actually disguised barriers 

to trade and investment. Second, there are 'forced localisation' measures, requirements that firms 

locate investments or operations, consume goods or services, or carry out other activities within a 

country’s territory as a condition of doing business there. Third, there are distortions arising out of 

government influence and control, for example where state-owned enterprises and related entities 
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receive financial or regulatory advantages from the government. Finally, there are IPR-related 

barriers, such as forced technology transfer, 'indigenous innovation’ requirements, and compulsory 

licensing of patented products, among others. 

In the trade context, I think because WTO dispute settlement is a government-to-government 

process, private stakeholders do not take advantage of it like they can in investor-state arbitration. 

The need to lobby one’s government is a disincentive for many companies and industries that face 

market barriers. This is perhaps changing, but very slowly. It is usually the large companies with 

very large amounts of money at stake that get actively involved in this area of international law. 

This may be happening in part because of a perception that national governments are not interested 

in pursuing smaller cases. Meanwhile, private stakeholders may be less interested in pursuing 

WTO dispute settlement when they learn that they are not entitled damages and that any changes 

that are achieved from the process are likely to apply only prospectively. Despite these 

disincentives, in order for the free trade principles of the WTO to take hold throughout the world, 

the principles must be enforced, which will only occur if private stakeholders pursue these cases 

with the help of their governments. When they are pressed, these disputes are often successful – 

the WTO, after all, is known as a plaintiffs’ court – and can create significant advantages for future 

business. 
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India’s Trade Policy 

 

 

Definition:  
 

India’s Trade Policy is also known as Foreign Trade Policy. It provides policy and strategy of the 

government to be followed for promoting exports and regulating imports. This policy is 

periodically reviewed to incorporate necessary changes as per changing domestic and international 

environment. In this policy, approach of government towards various types of exports and imports 

is conveyed to different exporters and importers. 

Abstract: 
 

According to Singapore’s former Prime Minister Goh Chok Tong, India currently has the 

potential to jump-start a stagnating global economy—similar to the way China did ten years ago. 

But given that India faces massive developmental challenges, is this a realistic assessment? With 

1.3 billion people and a $2 trillion economy, the country has more poor people than those in all 

the sub-Saharan countries put together. Between 1991 and 2013, India’s economy produced only 

140 million jobs—a fraction of the more than 300 million required; and while 1 million people are 

currently entering the workforce every month, the presence of 17.7 million unemployed people is 

a time bomb no government can ignore. 

In comparison, China has lifted hundreds of millions of its citizens out of poverty, raising per 

capita income from $873 in 1999 to $8,027 in 2015. The strength of China’s manufacturing sector 

and a favorable global trade policy setting made this remarkable transformation possible. In 1995, 

when China entered the WTO, its exports were about $149 billion, with a trade surplus of nearly 

$20 billion. By 2014, China’s exports had risen to $2.3 trillion, with a surplus of $382 

billion. China’s economic growth accounted for more than three-quarters of global poverty 
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reduction, allowing the world to reach the United Nations Millennium Development Goal of 

halving global poverty by 2015.  

Composition: 
 

 Export 

 Import 

Imports: 
 

 It refers to goods that we buy from other countries. 

 At times of independence India was a agrarian economy. 

 Partition of our country has brought food shortage because wheat growing regions vested 

with Pakistan. 

 Hence India need to import in large quantities, food, cotton jute etc. 

 With development of economy over these years, there occurred changes in composition of 

imports. 

 Now, Capital goods like machinery, chemicals, fertilizers, metals, minerals , petroleum 

products etc. are imported. 

 

Exports: 
 

 Exports means that we are selling commodities to other countries. 

 At the time of independence our exports comprise of agricultural products like tobacco, 

spices, raw materials of cotton and jute etc. 

 Due to industrialization the proportion of raw materials in our exports declined. 
 

Direction of India’s Foreign Trade: 
 

1. Direction means countries to which India exports its goods and countries from 

which it imports. 

2. Direction of trade also helps to understand the diplomatic relationship 

maintained by India with other countries of trade. 

3. West Europe (28.1 per cent), America(25.4 per cent), Africa(6.3 per cent) and 

East Europe(3.1 per cent). 
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4. Direction of foreign trade consists of destination of exports and sources of our 

imports. 

5. Prior to our Independence when India was under British rule, much of our trade 

was done with Britain. Therefore, UK used to hold the first position of India’s 

foreign trade. 

6. However, after Independence, new trade relationships were established. Now 

USA has emerged as the most important trading partner followed by Germany, 

Japan and UK. India has also making efforts to increase the exports to other 

countries also the direction of India’s exports and imports. 
 

 

 

 

 

 
India’s Trade Policy: Which way now? 

 

Avigyan Sengupta and Saikat Sinha Roy Department of Economics Jadavpur University Kolkata 

– 700032 Abstract: This paper delineates the changes in India‟s trade policy regime in the larger 

context of India‟s changing development strategy. What started as protection during “planning for 

industrialization” in an economy with binding foreign exchange constraint in the 1950s, evolved 

to a relatively open economy with lesser barriers to trade. The process of change in the trade sector 

has been sequential over a relatively long period of time, the process being complemented by wide 

ranging policy shifts in other sectors of the economy. However, there is an evidence of rising 

market driven entry barriers, which is often thought to impact the trade sector adversely. Along 

with, the process of trade policy changes has been reversed with rise in tariff barriers across some 

sectors in the recent period, which is a cause for concern especially in the context of improving 

competitiveness of tradeables and growing integration of the domestic economy with the world 

economy. Key Words: Trade Liberalisation, Protectionism, Tariff and Non-tariff Barriers, Trade 

Costs, FDI Policy, Exchange Rate Policies, State-level Export promotion Policies JEL 

India’s Trade Policy: 
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Which way now? Avigyan Sengupta & Saikat Sinha Roy Introduction This paper delineates the 

wide ranging changes in India‟s trade policies that took place since the 1980s.This duration has 

not only witnessed trade policy changes, but also a concurrent shift in India‟s development 

strategy. This perspective stems from the view that developments in India‟s foreign trade sector 

and developments in the economy as a whole are interdependent1 . Prima facie, India‟s trade 

policy and changes therein are driven by the industrialisation strategy, be it import substitution, 

export promotion or trade liberalisation. However, unlike in many industrialising countries, 

India‟s transition has been from import substitution to reforms in trade and investment, but not 

necessarily to export-led industrialisation. In this endeavour of tracking trade and related policy 

changes over the long period, it is important to focus on the major turning points in history rather 

than detailing every minor change in trade policy. 

This is despite the fact that every event, however minor it is, when sewed together brings forth 

major happenings in history and this is so true for policy changes! The paper is organized as 

follows. The next section briefly narrates the history of protectionism and trade reforms across 

countries especially industrializing countries in transition, followed by a section elaborating the 

contours of trade policies pursued in India, especially the changing dimensions. In the latter, the 

effort will be to highlight major turning points in trade policy changes and focus on trade 

liberalization in some greater detail. In this section, complementary policy changes are also briefed 

which gives the framework to understand trade policy changes in a larger perspective. The paper 

concludes with arriving at a typology of trade reforms in India highlighting some recent changes. 

1Nayyar (1994) develops this view in great detail. For instance, while developments in the foreign 

trade sector, exports in specific, are linked to India‟s economic growth and diversification on the 

supply side (Sinha Roy, 2004), imports of capital goods are found to have aided India‟s economic 

growth over the long period (Banerjee and Sinha Roy, 2014). 

On the demand side, cross-country evidence often shows that exports cause economic growth (see 

Michaely, 1977; Balassa, 1978). World Bank (1993) has also attributed high growth experience in 

East Asia to export growth. Panagariya (1993) takes the argument further by making a case for 

trade policy that promotes exports thereby augmenting productivity essential for growth. However, 

in case of India, the demand side relationship of exports aiding growth is not found to be strong 

(Sharma and Panageotidis, 2005). 2 Protection and Trade Liberalisation: Historical evidence 

across countries Free trade and protection are two extremes of the spectrum of international trade 

policies. While the former implies unhindered cross-border trade, the latter means the presence of 

policies that regulate trade flows. There is a common misconception that free trade implies “no 

government intervention”. Free trade also provides ample scope for governments to play an 

important role. The question of whether free trade is better than protection or otherwise has been 

debated in the literature. Protagonists of free trade have based their arguments broadly on the 

foundation of economic efficiency. While showing an increase in net welfare of the society as a 

whole with free trade, they do acknowledge that free trade creates both winners and losers. History 

of protectionism can be traced back to the days when mercantilism dominated 17th century Europe 
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and later on in the writings of, among others, Alfred Marshall, John Stuart Mill and Robert Torrens, 

and further in the writings of John Maynard Keynes during post Great Depression. Keynes realized 

that the external constraint was the main obstacle to sterling parity and that imposition of a tariff 

was a possible solution.2 While it is evident from the literature (Estevadeordal et al. 2003, 

Kindleberger 1989, Eichengreen& Irwin 2010) that there has been a rise in protection post Great 

Depression, such measures had varied considerably across countries. While some had imposed 

stringent measures of foreign exchange controls, others had been not so strict. Eichengreen & Irwin 

(2010) argue that countries operating on gold standard were more likely to restrict trade so as to 

arrest the BOP deficit and thereby shift demand towards domestic goods. On the other hand, 

countries that abandoned gold standard had more choice over policy measures to tackle BOP 

deficit. 

Even though theories of international trade talk about the benefits of free trade, policies relating to 

trade across countries have almost always have been pro-protection (Rodrik, 1995a). Protection, 

along with the active role of the state, is advocated by import substitution. Protection during import 

substitution is done by erecting barriers to the importation of foreign goods and substituting them 

by domestic production. Most developing countries adopted this policy in their endeavour to 

develop in the presence of foreign exchange constraints in the immediate post-war 2Eichengreen 

(1984) is of the view that Keynes was also aware of the possible harmful long-run effects of 

protectionism, especially those which involved special interest groups. Further, as Eichengreen 

(1984) shows, prior to the onset of the Great Depression, Keynes had argued in favour of free trade 

by saying that Britain should "...hold free trade in the widest interpretation...". 3 period. With 

import substitution, there are the dynamic possibilities of learning by doing, 3 beneficial spillovers 

to other industries and increasing returns to scale and the pattern of comparative advantage re- 

created towards new manufactures. As a result, an import substituting economy transforms from 

its state of low-level equilibrium to a flexible responsive system with continuously rising social 

welfare.4 A possible reason behind pro-protection attitude of governments has been on account of 

trade taxes being a source of government revenue, especially in the initial stages of development. 

For instance, in the United States, between 1870 and 1914, tariffs accounted for more than 50 

percent of federal earnings (Baack & Ray, 1983). 

Once the protectionist measures are in place, the governments find it difficult to eliminate them 

owing to strong lobbying efforts from the interest groups who usually tend to gain from such trade 

restrictive measures. In democracies, where pressure from domestic import-competing sectors so 

as to retain trade protection is common, trade policy is the result of an interaction between the 

different interest groups and the government. If the existence of a hypothetical market in trade 

policies is assumed, then the interest groups form the demand side and the policymakers, the 

supply side. The choice of a policy is then decided by the interaction between the two sides, similar 

to any other market5 . Further, political ideology is another vital determinant of trade policies. It 

is the ideology of the incumbent government that influences trade policies. Dutt and Mitra (2005), 

using a two factor-two sector, small open H-O economy model show that a left-wing government 
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adopts a protectionist stance in a capital-abundant country. The intuition is as follows: in a capital- 

rich country, exports are necessarily capital-intensive, while the labour-intensive sector is 

importcompeting. Being more inclined towards the labourers, the government will naturally look 

to adopt protectionism in order to safe-guard the interests of the labourers whose welfare has 

greater weightage in the government‟s objective function. However, high tariff rates during import 

substitution are found have led to increases in costs of production, high effective rates of protection 

during import substitution overvalue exchange rate and create biases against exports. 6 Little et al. 

(1970) also show that over 3The experience of Japan illustrates that import substitution was 

essentially a process of learning leading to productivity improvements (Bruton, 1989: 1635). 

4Bruton (1989: 1603). 5 An excellent summary of the different approaches has been provided by 

Rodrik (1995a). 6 These are observations of Little, Scitovsky and Scott (1970), based on a detailed 

study on Argentina, Brazil, India, Mexico, Pakistan, Philippines and Taiwan. 4 encouragement to 

industries through protection has resulted in effective rates of protection which are higher than 

nominal ones. 

More importantly, with progress of import substitution, the limits of the domestic market often 

induce a shift to activities that do not conform to the country‟s comparative advantage and also 

“circumscribe the possibilities of the economies of scale” in addition.7 Krueger (1974) points out 

that restrictions on trade not only create anti-export biases, but also losses beyond the deadweight 

loss which standard theories talk about. Bhagwati (1982) has labeled the extra loss following trade 

restrictions as directly unproductive profit-seeking activities. It occurs when the labour force 

spends part of the scarce resources to ensure a share of the rent that quantitative restrictions 

generate. Bhagwati & Srinivasan (1980) show similar loss from tariffs and term it as revenue- 

seeking lobbying activities. From the above, it logically follows, as is evident in the studies by 

Bhagwati and Srinivasan (1976), Krueger (1978) and Balassa (1971), that (developing) countries 

adopting outward oriented development strategy benefit in terms of growth and welfare. The 

strategy of outward orientation, as against an inward-looking one, defines higher growth in terms 

of increasing trade dependence and relies on external competition to optimise resource allocation, 

minimise price distortion and hence, improve welfare. 

For outward orientation to be operative, trade liberalisation is a precondition along with a prudent 

exchange rate regime. Following Bhagwati (1988), trade liberalization can be defined in terms of 

removal of discriminatory quantitative restrictions and reductions in tariff rate, and the exchange 

rate regime being consistent with outward orientation with equality of effective exchange rates for 

importables and exportables. While trade liberalisation weakens domestic monopolies, improves 

competition and reduces the gap between domestic and external marginal revenues, exchange rate 

management through depreciation of overvalued currency increases unit value realisation of 

exports and thus, opportunity cost of domestic sales. The need to open up the external sector has 

been the focal point of policy-making for a long time now. Bhagwati (1988), Balassa (1989) and 

Krueger (1984), among others, strongly argue in favour of trade liberalisation. Bhagwati (1988) 

points out that, during the 1950s and 1960s, the countries which adopted trade liberalising policies 
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witnessed substantial improvements in their export performance resulting in a significant growth 

in world trade along with a change in the composition of the export basket of developing countries 

away from 7 See Balassa (1989: 1684). 5 primary goods and towards manufacturing products. 

Greenaway et al. (2002) conclude that opening up may have had a favourable impact on the growth 

of real GDP per capita, but the effect is lagged and modest at best. This is because the degree and 

intensity of liberalisation varies across countries. Further, trade liberalization, as theory and 

empirics often suggest, reduces poverty in the long run (Bhagwati & Srinivasan 2002, McCulloch 

et al. 2001). Any discussion of trade liberalization is incomplete without looking into the scenario 

that led to it. 

A critical question which has been repeatedly asked is about the timing of the liberalising policies 

- whether the implementing country took the decision voluntarily or under duress. Often, debt- 

ridden countries have opened up their external sector as a „structural readjustment‟ measure in 

exchange for loans from multilateral institutions. Such policies have an endogenity problem 

(Greenaway et al. 2002). Further, Rodrik (1992) points out a few very pertinent issues in this 

regard. First, announcing trade reforms is insufficient unless the citizens, consumers and producers 

alike, are convinced that such measure are here to stay. Skepticism regarding the sustainability of 

the reforms can often make such measures harmful instead of beneficial. Calvo (1989) 

demonstrates a case where consumers expected trade reforms to get reversed in the near future, 

leading to the perception of imported goods being cheaper for a short period of time. The final 

result is an inter-temporal substitution of consumption in favour of the present period and 

consequent increased current account deficit. 

This hypothesis has empirical support from Argentinean consumption pattern of the 1970s and 

1980s. Lack of credibility also leads to a significant tax on investment; relatively small amount of 

uncertainty has the potential to generate a large tax (Rodrik, 1989b). However, Rodrik (1992) has 

aptly pointed out that “…the causal link drawn between trade regimes and propensity to 

macroeconomic crisis was bad economics.” The vast literature which links trade liberalisation with 

growth thus does not have a clear verdict. The most important reason is the lack of an adequate 

statistic to measure the degree of openness. Even in a simple framework, it is difficult to capture 

liberalisation unambiguously and this is reflected in the empirical works. For example, if we 

consider only tariff as a measure for openness, the results are unclear. A rise in the average 

effective protection seems to coexist with a fall in the nominal tariffs. 6 Trade Policy changes in 

India: direction and spread Development strategy in general specifies the direction in which an 

economy moves. India‟s development strategy changed from import substitution to outward 

orientation and, in particular, to trade liberalisation8 since the mid-1980s.9 Import substitution was 

the strategy for rapid industrialization in India initiated since the mid-1950s.10 Protection to 

“infant industries” in India largely gained ground in the presence of binding foreign exchange 

constraints during import substitution of the 1950s. 

What started as a modest attempt to reduce external dependence continued with its depth and 

coverage intensifying over time. The strategy was implemented through controls on industrial 
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output, and certain fiscal and mostly, quantitative controls on imports through licensing, import 

tariffs, regulation of foreign capital inflows, monitoring large conglomerates and restricting equity 

participation of foreign companies. Trade policy till the 1970s primarily focused on regulating the 

utilization of foreign exchange through the use of quantitative restrictions. This was despite 

attempts to liberalise trade during the mid-1960s, which was short-lived. With balance of payments 

deterioration during that period, imports were again subject to quantitative restrictions. Further, in 

order to check concentration and monopoly power in industries, investment ceilings were imposed 

on business houses through the Monopolies and Restrictive Trade Practices Act since late 1960s. 

The industrial policy also resorted to a plethora of controls in case of diversification of existing 

firms. Restrictions were even imposed on foreign ownership of firms operating in India and import 

of foreign technology using Foreign Exchange Regulation Act 1973. These policy instruments not 

only controlled entry into an industry and its expansion of capacity, but also led to delays in 

implementation of industrial projects (Ahluwalia, 1994). These restrictions on output and imports 

distorted the industrial structure, often led to overvaluation of the exchange rate, and above all,  

acted as disincentives to exports. Despite limited importance attached to the external sector till the 

mid-1980s, it was increasingly recognised that import substitution and export 8Chakraborty (2002) 

makes an important distinction between “liberalization” and “reform” in the Indian context, the 

difference between the two terms being dependent on the positions taken by the protagonists of 

the process of change. However, in this essay, the two terms are used interchangeably. 9 Trade 

reforms in India are often identified with Structural Adjustment Programme (SAP) initiated in 

1991. This discussion, however, shows that trade reforms were initiated much before SAP, which 

carried the process forward. Panagariya (2003b) views that success with reforms in the 1980s made 

a case for further reforms. 10 Import substitution was based on the Industrial Policy Resolution, 

1948 and the Industries (Development and Regulation) Act, 1951. The operational norms of the 

private corporate sector were laid down in the Companies Act, 1956. Marathe (1986) provides an 

extensive account of the extent of industrial control till the late 1970s. 7 promotion are neither 

alternative nor mutually exclusive strategies of development (Nayyar, 1994). The prolonged phase 

of industrial stagnation since the mid-sixties also led to a relook into the role of trade and related 

policies in the Indian economy through the Alexander Committee, the Hussain Committee and the 

Narasimham Committee. The policies towards the external sector reforms in India, which followed 

industrial decontrol11 , have moved in two directions: the reforms relating to tradeables and 

exchange rate reforms since the 1980s. Following Helleiner (1994), it can be held that exchange 

rate policy, an instrument of general macroeconomic policy 12 , differs from trade policy. 

However, most developing countries including India, pursuing trade policy reforms have gone in 

for currency depreciation to promote exports. The perceived distinction between trade and 

exchange rate policy is, thus, not clear in the Indian case. Alternatively, a reforming economy 

requires access to foreign exchange for a substantial period of time to support liberalization 

(Dornbusch, 1992). Reforms in the trade sector also aimed at export promotion by reducing 

distortions in the economy. Towards reforming trade, quantitative restrictions (QR‟s) on imports 

were eliminated13 and replaced with tariffs, 14 the tariff structure was rationalised, and trade 



163  

procedures were simplified. After the mid-1980s, the list of capital goods to be imported under the 

open general license was expanded. Replenishment licenses for import of capital goods were 

introduced and its scope was enlarged and made more flexible during the period. Import duties on 

machinery were rationalised since then, but average tariff rates rose significantly during the period 

(Government of India, 1993). These increases in tariff did not act as additional barriers to import, 

15 but carried trade reforms forward by becoming effective barriers to imports with delicensing. 

Since the mid-eighties, trade policy making was for a longer period (three-year policy to start with) 

to bring in stability in the regime. Trade policy reforms during the 1990s, with a basic thrust on 

outward orientation eliminated all existing quantitative barriers to trade 11Industrial sector 

reforms, which were initiated in early 1980s, include industrial delicensing, raising capacity limits 

across industries, broadbanding of industries, fixing up of minimum efficient scale of production 

across industries, raising asset threshold for MRTP companies and expanding the list of such 

industries, raising investment limits for small scale units, among other initiatives. Rodrik and 

Subramanian (2005) ascribe these initiatives since the early 1980s as pro-business reforms as 

against pro-market reforms. 12Helleiner (1994) views that exchange rate policy is used for 

achieving internal and external balance, while trade policy relates to incentives for production and 

trade. 13Some attempts to liberalise trade in the 1980s include bringing capital goods and 

intermediate inputs under “Open General License”, decanalisation of imports apart from raising 

value limits of imports for technological upgradation. 14Hussain Committee (1984) perceives 

tariffs to be more efficient, lesser distortionary and amenable to lesser corruption than QR‟s.  

15Panagariya (2003a) views that the tariff increases transferred rents from the importer to the 

government. 8 and the tariff structure was rationalised.16 From 2000-01 onwards17 , the peak rate 

was lowered from 40 to 10 percent between 2000-01 and 2011-12 and the duty structure was 

rationalised. As Table 1 shows, average tariff rates declined significantly all through the 1990s 

and the decades thereafter. 

While the average tariff rate across product groups has declined secularly since 1990, the rate is 

higher for agriculture in 2016 than in ores and minerals and manufacturing sub-sectors. In case of 

manufacturing subsectors, the average tariff rate is lower than 10 per cent.18Not only were tariff 

rates rationalized, non-tariff barriers (NTBs) declined significantly during the period. Das (2003) 

shows that the effective protection levels, which were the highest during 1985-90, saw a rapid 

decline during the 1990s. From a near 100 percent, Das (2003) shows the decline in NTBs to 

around 25 percent by the end of 1990s along with an increase in import penetration ratios during 

1995-2000. Further, non-tariff barrier costs in India are also found to have declined across trading 

partners between 1996 and 2015 (see Table 2). Even though all these institutional changes in 

India‟s trade policies have taken place since the inception of trade reforms, there has been a rising 

incidence of market barriers to entry across manufacturing industries during post 1991 (Babu, 

2017) 

Conclusions and Implications 
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For India, the process of transition from a closed to an open economy with trade policy reforms 

along with reforms in industrial policy reforms, even though gradual, was incremental and largely 

sequential. So was the case of FDI policies. India‟s exchange rate regime has evolved over time,  

with changes owing to pressures from both the international economy and her own external 

account. India‟s exchange rate regime also evolved from a par value system to a basketpeg and 

further to managed float overtime. The evolution of the exchange rate regime is also gradual. 

Despite liberalisation, the exchange rate market has been subject to intervention by the RBI to curb 

excessive volatility of currency value in the recent period. Thus, what started as sectoral reforms 

became more comprehensive as it evolved over time. These trade and related policy changes were 

aimed to reduce distortions in relative prices and reallocate resources accordingly, provide access 

to cheap inputs and allow competition at the margin. 

Trade reforms and related policies for state-level export promotion were aimed at improving 

supply capability, which were also expected to provide an expanding base of manufacturing 

production for exports as well as become more efficient. Any discussion on trade policy reforms 

in India is incomplete without a comment on the political economic aspects behind such wide- 

ranging shifts. Even though trade and related sectoral reforms were unilateral to start with, the 

multilateral institutions including the World Bank, the IMF and the WTO have contributed to the 

liberalization process since the 1990s. As against a small group of powerful business houses often 

dictating pre-1991 trade policies (Milner and Mukherjee, 2011), the political parties in power have 

contributed towards progress of reforms in general, and trade reforms in particular, in India. 

Lobbying by firms or industry groups does play an important role in liberalizing trade. Saha (2017) 

shows that sector-wise Kerala 4.61 3.90 3.06 2.63 2.51 2.64 2.94 Madhya Pradesh 6.51 2.62 4.21 

4.00 3.82 4.01 3.73 Maharashtra 16.75 23.97 21.38 21.63 22.06 23.19 22.45 Orissa 2.90 2.54 2.32 

2.14 2.48 2.60 2.41 Punjab 4.26 1.99 1.74 3.62 3.45 3.63 2.89 Rajasthan 5.43 2.41 3.79 3.65 3.49 

3.66 3.40 Tamil Nadu 10.73 14.33 13.01 12.94 13.34 14.01 13.53 Uttar Pradesh 8.00 3.84 6.02 

5.97 5.70 2.99 4.90 West Bengal 5.62 7.34 5.76 5.43 5.18 5.45 5.83 22 targeting invites collective 

lobbying whereas product-wise targeting calls for a combination of individual and collective 

lobbying in India. Also, the choice of lobbying seems to be motivated by the degree of firm- 

concentration in the sector – lower concentration of firms is more likely to lead to dual lobbying 

so that the firms increase their chances of influencing trade policy in their favour. India‟s trade 

policy making is also dependent on global imperatives. For instance, some of the recent 

protectionist measures declared by the USA include 25 percent and 10 percent tariffs on steel and 

aluminum respectively on the pretext of national security. 

Retaliations are expected in the form of tariffs on US agricultural products and are expected to 

result in a trade war. Import of solar panels and washing machines have drawn tariffs of 30 percent 

and 20 percent respectively via provisions made under WTO and US trade laws. In the recent past, 

the Indian government has raised import duties on several electronic gadgets and appliances in 

order to boost domestic manufacturing. Such protectionist tendencies in India have not only 

mustered political support, it is also expected to make electoral gains 35 . This is a cause for 



165  

concern especially in the context of improving competitiveness of tradeables and growing 

integration of the domestic economy with the world economy. Protectionist policies 

notwithstanding, trade and related reforms are important for improvements in efficiency in 

production as well as result in welfare gains, not to mention the unbinding of the erstwhile foreign 

exchange constraint in India36 . 
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ABSTRACT 

 
The General Agreement on Tariffs and Commerce (GATT) is a multilateral agreement that 

regulates trade among 153 countries. It was ratified in 1947. The GATT's aim, by its preamble, is 

“substantial reduction of tariffs and other trade barriers and the elimination of preferences, on a 

reciprocal and mutually advantageous basis.” The GATT acted as a de facto organisation, holding 

eight rounds of talks to address a wide range of trade concerns and settle international trade 

disputes. After seven years of negotiations, the Uruguay Round concluded on December 15, 1993, 

with 117 countries agreeing to lower trade barriers and adopt more extensive and enforceable 

global trade regulations. The Final Act encapsulating the Results of the Uruguay Round of 

Multilateral Trade Negotiations, which came out of this round, was signed in April 1994. The 

United States Congress authorised and implemented the Uruguay Round agreement in December 

1994, and it took effect on January 1, 1995. The World Trade Organization (WTO) was established 

as a result of this agreement on January 1, 1995. The WTO is in charge of putting the agreement 

into effect, as well as providing a platform for negotiating further trade barriers and resolving 

policy disagreements. It also enforces trade laws. 

Keywords: GATT, ITO, WTO, Bretton Woods 
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INTRODUCTION 

 
The GATT (General Agreement on Tariffs and Trade) regulates international goods trade. The 

Council for Trade in Goods (Goods Council), that is formed up of members from all WTO member 

countries, is in charge of the GATT agreement's operations. It was a legal agreement signed on 

October 30, 1947, by 23 countries to reduce trade barriers by abolishing or reducing quotas, taxes, 

and subsidies while maintaining considerable controls. The GATT was created to help the world 

economy recover after WWII by rebuilding and liberalising global trade. On January 1, 1948, the 

GATT came into effect. It's been developed since then, culminating in the founding of the World 

Trade Organization (WTO) on January 1, 1995, which integrated and expanded it. By this time, 

125 countries had signed on to its agreements, which comprised almost 90% of world trade. The 

GATT is overseen by the Council for Trade in Goods (Goods Council), which is consisting of 

representatives from all WTO member countries. Swedish Ambassador Mikael Anzén is the chair 

of the Goods Council as of September 2020. Market access, agriculture, subsidies, and anti- 

dumping measures are among the topics addressed by the council's ten committees. From 1948 to 

1994, the General Agreement on Tariffs and Trade (GATT) set the rules for much of international 

trade and presided over some of the fastest-growing periods in history. It appeared to be well- 

established, but it was only a transitory arrangement and structure for the next 47 years. 

 

HISTORY BEHIND CREATION OF GATT 

 

The General Agreement on Tariffs and Trade (GATT) dates back to the 1944 Bretton Woods 

Conference, which founded the International Monetary Fund and the World Bank, as well as laying 

the groundwork for the post-World War II financial system. The conference delegates also 

proposed the creation of a complementary institution known as the International Trade 

Organization (ITO), which they saw as the system's third leg. The United States and the United 

Kingdom led the effort to draught a charter for the planned ITO at the newly founded United 

Nations. The Havana Charter, signed in March 1948, was the result of these negotiations. The 

Havana Charter was never ratified by the United States Senate, and as a result, it never came into 

law. As a result, the ITO never got off the ground. 

 

Parallel negotiations on a global accord for reciprocal tariff reductions were also taking place. The 

GATT was signed on November 30, 1947, as a result of these discussions. The GATT entered into 
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force on January 1, 1948, after a sufficient number of signatory states, including the United States, 

ratified it under a “Protocol of Provisional Application” while negotiations on the ITO charter 

continued. Because the negotiators had expected the agreement to be subsumed under the ITO's 

umbrella, the GATT survived the ITO's dissolution, but it lacked a clear institutional structure. 

 
Notwithstanding its structural flaws, the GATT served as a de facto international organisation, 

hosting eight rounds of multilateral trade negotiations. From 1987 to 1994, the Uruguay Round 

resulted in the Marrakesh Agreement, which founded the World Trade Organization (WTO). The 

WTO includes the GATT's principles and offers a more long-term institutional structure for 

executing and expanding them. 

 

HOW THE WORLD WAR LEAD TO THE CREATION OF GATT? 
 

 

Before World War I, the global economy had been relatively stable for several decades, both in 

terms of international trade and monetary ties. World trade relations revolved around a network of 

bilateral trade treaties featuring the most-favoured-nation (MFN) clause between 1860 and 1913. 

So long as the MFN provision was followed, each country was allowed to set and amend its tariff 

code. These arrangements did not emerge as a result of international cooperation. In spite of the 

absence of any supervisory mechanism or institutional foundation, this system resulted in 

remarkably modest trade barriers—almost entirely tariffs, with no quantitative limits, voluntary 

restraint agreements, exchange controls, or the like—as well as very little trade discrimination. 

During this time, international trade boomed. 

 

Countries imposed higher tariffs, import quotas, licencing requirements, and foreign-exchange 

controls as a result of World War I, shattering the treaty network. Following the war, there was no 

institutional framework in place to allow the removal of the numerous trade barriers that had 

evolved during the conflict and had become entrenched afterward. In 1927, the World Economic 

Conference felt it was vital to call on states to abolish the still-in place trade restrictions. The 

League of Nations had failed to support any negotiations on freeing international trade from high 

tariffs a decade after its founding. The Great Depression obliterated any genuine prospects for 

trade reform in Europe and worldwide, and the 1930s were a commercial policy disaster. A surge 
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in protectionism, bolstered by restrictive trade and currency blocs, stymied international trade and 

impeded economic recovery. 

 

The interwar calamity was the driving force behind the GATT, just as it was for the Bretton Woods 

conference in 1944. The interwar period should be seen not only as a series of home economic 

failures, but also as a sequence of international economic failures. The goal of the GATT was to 

remove trade barriers and stop discriminatory trade policies, just as the architects of the Bretton 

Woods system hoped to do with the international monetary system. Trade liberalisation, according 

to the architects of the post-war international economic system, played a crucial supporting role in 

attaining the main economic aims of monetary stability and full employment. 

 

OBJECTIVES AND PURPOSES BEHIND FORMATION OF GATT 
 

 

The GATT (General Agreement on Tariffs and Trade) was created to make international trade 

easier. The General Agreement on Tariffs and Trade (GATT) is a set of multilateral trade 

agreements aimed at reducing tariffs and abolishing quotas between signatory countries. The most 

essential concept of the GATT was trade without discrimination, which meant that each member 

country opened its markets to everyone equally. This implied that once a country and its main 

trade partners consented to lower a tariff, the duty reduction was immediately extended to all other 

GATT members. The GATT included a large list of specific tariff concessions by each contracting 

country, which represented tariff rates that each country had agreed to extend to others. One basic 

idea was that protection should be provided by tariffs rather than import quotas or other 

quantitative trade restrictions, which GATT worked hard to eradicate. 

 

Other broad rules were consistent customs laws and each signatory nation's commitment to 

negotiate tariff reductions upon another's request. Contracting countries could change agreements 

if their domestic producers incurred disproportionate losses as a result of trade concessions, 

according to an escape clause. The GATT's main focus was on resolving specific trade concerns 

affecting specific commodities or trading states, although major multilateral trade conferences 

were conducted on a regular basis to hammer out tariff reductions as well as other challenges. 

From 1947 to 1993, seven such "rounds" were held. The GATT was created by separating and 
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executing the commercial-policy provisions of the Havana Charter, which were supposed to lead 

the ITO. According to the GATT's preamble, the goal of the agreement was to contribute to 

improved living standards and full employment through "entering into reciprocal and mutually 

advantageous arrangements directed to the substantial reduction of tariffs and other barriers to 

trade and to the elimination of discriminatory treatment in international commerce." Within two 

years of Germany's capitulation, 23 countries signed the General Agreement on Tariffs and Trade, 

which established norms to limit national trade policies and even began to reduce tariffs in binding 

agreements. Within five years of the war's end, all major Western European countries had taken 

part in three consecutive bargaining rounds that had extended GATT membership and substantially 

reformed the treaty. The GATT was established to establish regulations to abolish or limit the most 

costly and inefficient characteristics of the pre-war protectionist period, notably quantitative trade 

barriers like trade controls and quotas. The pact also established a system for resolving 

international commercial disputes, as well as a foundation for multilateral tariff reduction 

negotiations. 

 

 

 

 

GATT TRADE ROUNDS 

 

Through April 1947 to December 1993, the General Agreement on Tariffs and Trade (GATT) held 

eight rounds, each having important accomplishments and outcomes. 

 

The first summit took place in Geneva, Switzerland, with 23 countries in attendance. Tariffs were 

the main topic of discussion at the inaugural press conference. The members agreed to tax breaks 

totalling more than $10 billion in global trade. The second series of sessions, held in Annecy, 

France, began in April 1949. Tariffs were once again the main topic of discussion. At the second 

conference, thirteen countries achieved an extra 5,000 tax concessions, lowering tariffs. The third 

set of GATT meetings began in Torquay, England, in September 1950. This time, 38 countries 

were participating, and nearly 9,000 tariff concessions were approved, lowering tax rates by up to 

25%. In 1956, Japan joined the GATT for the first time, together with 25 other countries, during 

the fourth meeting. The conference took place in Geneva, Switzerland, where the committee once 

again slashed global tariffs, this time by US$2.5 billion. 
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The GATT trade rounds focused on progressively lowering tariffs in the early years. The Kennedy 

Round, which took place in the mid-1960s, resulted in a GATT Anti-Dumping Agreement as well 

as a part on development. The Tokyo Round, which took place in the 1970s, was the first 

significant attempt to address non-tariff trade barriers and modernise the system. The Tokyo 

Round took place from 1973 to 1979, and 102 countries took part. It continued the GATT's 

attempts to gradually lower tariffs. In the world's nine biggest industrial markets, customs taxes 

were reduced by an average of one-third, bringing the average tariff on industrial items down to 

4.7 percent. The tariff cuts, which were phased in over eight years, included a component of 

"harmonisation," in which the higher the tariff, the larger the decrease proportionally. The Uruguay 

Round, which took place from 1986 to 1994, was the final and most comprehensive of them all. It 

resulted in the World Trade Organization (WTO) and a new set of agreements. 

 
 

In several cases, these agreements and arrangements were only signed by a limited number of 

GATT members. Because they were not recognised by the entire GATT membership, they were 

dubbed "codes" informally. Although they were not multilateral, they were a start. Several codes 

were eventually updated and made into multilateral commitments agreed by all WTO members 

during the Uruguay Round. 

 
 

GATT trade rounds 

 

Year Place/name Subjects covered Countries 

1947 Geneva Tariffs 23 

1949 Annecy Tariffs 13 

1951 Torquay Tariffs 38 

1956 Geneva Tariffs 26 

1960- 

1961 

Geneva 

Dillon Round 

Tariffs 26 
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1964- Geneva Tariffs and anti-dumping measures 62 

1967 Kennedy Round   

1973- Geneva Tariffs, non-tariff measures, 102 

1979 Tokyo Round “framework”    

  agreements    

1986- Geneva Tariffs, non-tariff measures, rules, 123 

1994 Uruguay Round services, intellectual property, dispute  

  settlement, textiles, agriculture, creation  

  of WTO, etc  

 

 

 
 

GATT’S ACHIEVEMENTS 

 

The average tariff rate declined from over 22% when the GATT was originally signed in Geneva 

in 1947 to around 5% by the end of the Uruguay Round, which also negotiated the establishment 

of the WTO, which ended in 1993. The GATT began working to limit exploitative pricing 

strategies in 1964. Dumping policies are what they're called. As the years have gone, the countries 

have continued to address global challenges such as agricultural disputes and intellectual property 

protection. 

 

Trade without discrimination was one of the GATT's major accomplishments. Every GATT 

signatory was to be treated on an equal footing with the others. This is known as the most- 

favourable-nation principle, and it has been adopted by the World Trade Organization (WTO). As 

a result, once a country had negotiated a tariff reduction with one or more other countries, the same 

reduction would immediately apply to all GATT signatories. There were escape provisions in 

place, allowing countries to negotiate exclusions if tariff cuts might disproportionately hurt 

domestic producers. 

 

When the GATT was signed in Geneva in 1947 by 23 countries (and was set to take effect on 

January 1, 1948), it was viewed as a temporary solution pending the formation of a United Nations 
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agency to replace it. When such an entity failed to form, GATT was expanded and strengthened 

during subsequent negotiations. It later proven to be the most effective tool for global trade 

liberalisation, contributing significantly to the tremendous expansion of global trade in the second 

half of the twentieth century. By the time the GATT was superseded by the World Trade 

Organization (WTO) in 1995, 125 countries had signed on to its accords, which had evolved into 

a code of conduct that governed 90% of global trade. These agreements were successful in 

lowering average tariffs on industrial goods around the world from 40% of their market value in 

1947 to less than 5% in 1993. 

 

The first round of the GATT negotiations, conducted in Geneva in 1947, was a huge success. The 

23 member nations (which account for 80% of global commerce) adopted tariff reductions based 

on the MFN principle. The United States took the lead by slashing tariffs by an average of 35%. 

However, there was no constant, consistent progress in the post-war decades in lowering tariff 

barriers. Instead, progress was made in fits and starts. Nevertheless, in the 15 years after the 

Geneva Round, the GATT has accomplished surprisingly. 

 

Mostly during 1950s, the GATT was instrumental in maintaining the sanctity of the early tariff 

reductions. Despite the fact that tariff concessions established in Article II of the GATT were 

regarded indefinite, governments had the authority to cancel them in discussions with their main 

supplier under Article XXVIII. The GATT members decided to forego the power to activate 

Article XXVIII for three years in order to prevent the 1947 tariff cuts from eroding. Throughout 

the 1950s, this vow was maintained to ensure the continuity and integrity of the tariff reductions, 

preventing the GATT's early triumphs from collapsing. This feature averted a return to higher 

tariffs, which was especially significant during the 1950s, when other trade barriers, such as 

quantitative limitations and exchange controls, were being phased out. 

 

During the 1960s, the Kennedy Round of trade negotiations resulted in the most significant tariff 

reductions in the post-war period. In the 1970s, the Tokyo Round achieved much more headway 

in lowering tariffs and nontariff trade barriers. 
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The Uruguay Round was the most comprehensive set of trade liberalisation accords ever 

negotiated by the GATT. At the end of the round, a global trade deal was signed that dropped 

tariffs on industrial goods by an average of 40%, decreased agricultural subsidies, and contained 

ground-breaking new agreements on services trade. This treaty also established the World Trade 

Institution (WTO), a new and stronger global organisation tasked with monitoring and regulating 

international trade. With the final completion of the Uruguay Round on April 15, 1994, GATT 

ceased to function. The WTO adopted its principles and the numerous trade agreements achieved 

under its auspices. 

 

Dunkel Proposals: 
 

 

The 8th round of the GATT, sometimes known as the Uruguay round, began in September 1986. 

The negotiations were supposed to be finished in four years, but due to disagreements among 

participating countries on a few key issues, an agreement could not be achieved. 

 

Mr. Arthur Dunkel, Director General of GATT, developed a very detailed document known as the 

Dunkel Proposals to break the deadlock. On December 15, 1993, the proposal became the Final 

Act. This proposal was signed by India on April 15, 1994. This agreement was signed by all 124 

members of the United Nations. 

 

 

 
DISPUTE SETTLEMENT SYSTEM OF GATT 

 
Perhaps one of the most contentious features of the General Agreement on Tariffs and Trades 

("GATT") is the dispute settlement system it established. The United States' main goal in the 

Uruguay Round trade discussions is to improve the system's functionality. 

GATT's main purpose is to promote free international trade by adopting regulations that limit trade 

barriers at the country level. While freer trade is generally thought to be in a country's best interests, 

certain economic sectors may suffer as a result of the increased foreign competition. These 

industries frequently wield enough political clout to wrest specific concessions from their national 

governments in order to insulate themselves against such competition. As a result, conflicts under 
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the General Agreement usually involve one GATT member objecting to measures adopted by 

another to grant special protection or advantages to specific of its industries, which interfere with 

international commerce. Many clauses of the General Agreement are aimed at resolving 

commercial disputes between the contracting parties. 

The vast majority of them call for initial, and sometimes exclusive, talks between the opposing 

parties. If the parties are unable to resolve their disagreements through discussions, they may use 

GATT Article XXIII, which is the GATT's main dispute resolution procedure. Article XXIII can 

be used, for example, when a GATT member alleges that a benefit accruing to it under the General 

Agreement has been invalidated or impaired by another member, causing it harm. In such a case, 

the contractual parties must analyse the situation as a group and make suitable suggestions or 

judgements. If the contractual parties determine that the circumstances are extreme enough, the 

complainant may be authorised to pursue retaliatory action against the respondent in order to repay 

the complainant for its losses. 

Article XXIII's scope is extremely broad. Article XXIII provides that one party's advantages can 

be negated or diminished not only by another party's violation of the General Agreement, as well 

as by "any measure" taken by another party, even if it is not in contravention of the General 

Agreement. Article XXIII's specific bounds are obviously determined by how the term 

"advantage" is defined. The majority of GATT disputes have concerned alleged violations of the 

General Agreement, with the complaining party claiming that the advantage affected or nullified 

is the other party's expectation of compliance with the General Agreement. Early rulings, however, 

demonstrated that the term "benefit" might have a far broader meaning. When a national fertiliser 

subsidy scheme was amended, for example, nullification and impairment were discovered when 

certain imported fertilisers were no longer given the same, favourable treatment as a competing 

variety of domestically manufactured fertiliser. The GATT benefit negated or hindered was the 

complainant party's reasonable expectation that its fertiliser product and that produced in the 

respondent country would remain to be treated the same, according to the dispute settlement panel. 

As a result, Article XXIII was designed to be more than just a rule-enforcing clause. Article XXIII 

only defines how conflicts would be handled in the GATT system; no official mechanisms for 

dealing with them are established. It was clear from the start that a general assembly of all 

contracting parties would be unsuitable for resolving issues. Despite the fact that the techniques 
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utilised have changed throughout time, it has become usual practise for the contractual parties to 

choose a panel of experts to review a disagreement and write a report so that the contracting parties 

can take appropriate action. By the early 1970s, there had been a growing number of complaints 

about various aspects of the panel process, as well as a general disagreement among GATT 

members about whether the primary role of GATT dispute settlement panels must be to render 

judicial-style decisions or to promote negotiated settlements via the conciliation. As a result of 

these concerns, the Tokyo Round's dispute settlement mechanism was extensively discussed, 

culminating in the adoption of an Understanding on Dispute Settlement at the Round's end. 

 

 
 

WAS GATT SUCCESSFUL? 
 

GATT was a temporary agreement with a limited scope of action, but its 47-year track record of 

advocating and securing the liberalisation of most of the world's commerce is undeniable. 

Continual tariff reductions alone contributed to extraordinarily high rates of international trade 

growth in the 1950s and 1960s, averaging approximately 8% per year. And, throughout the GATT 

era, the momentum of trade liberalisation helped ensure that trade growth regularly outpaced 

production growth, a measure of countries' expanding ability to deal with one another and take 

advantage of trade. During the Uruguay Round, a flurry of new members proved that the 

multilateral trading system was seen as a development anchor and a tool for economic and trade 

change. 

But not everything was as it seemed. As time went on, additional issues surfaced. In the 1970s, the 

Tokyo Round attempted to address some of these issues, but its success was limited. This was a 

foreshadowing of things to come. The success of the GATT in lowering tariffs to such a low level, 

along with a succession of economic downturns in the 1970s and early 1980s, prompted 

governments to design additional types of protection for sectors that were facing growing 

international competition. High unemployment rates and a steady stream of manufacturing 

closures prompted governments in Western Europe and North America to seek bilateral market- 

sharing agreements with competitors and enter a subsidy race to keep their grip on agricultural 

trade. GATT's reputation and efficacy were both harmed as a result of these modifications. 
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It wasn't just a deteriorating trade policy climate that was the issue. The General Agreement was 

no longer as relevant to the reality of world trade in the early 1980s as it had been in the 1940s. 

For starters, world trade had become far more complex and important than it had been 40 years 

before: globalisation was well underway, trade in services — which was not covered by GATT 

rules — was becoming increasingly important to a growing number of countries, and international 

investment had increased. Further increases in international commerce trade were likewise closely 

linked to the rise of services trade. GATT had been found inadequate in other areas. For example, 

in agriculture, multilateral system flaws were aggressively exploited, and efforts to liberalise 

agricultural trade were largely unsuccessful. In the textiles and clothing sector, in the 1960s and 

early 1970s, an exception to GATT's standard restrictions was negotiated, culminating to the 

Multifibre Arrangement. GATT's institutional structure and dispute resolution system were also 

creating concern. These and other circumstances persuaded GATT members to make a new effort 

to strengthen and extend the multilateral system. The Uruguay Round, the Marrakesh Declaration, 

and the establishment of the World Trade Organization were the culmination of this initiative. 

 

 

DEFECTS OF GATT 
 

 

1. No Enforcement Authority: 

The GATT tried to establish a global code of behaviour in the field of trade. However, there was 

no enforcement authority to monitor contracting parties' compliance with GATT norms or to 

resolve their trade disputes. 

 

2. Problems in the Formulation of General Rules: 

GATT members are diverse in nature, with a wide range of economic and political motivations, as 

well as distinct phases of development. These factors made establishing and enforcing standard 

general rules of conduct in the areas of trade, tariffs, and payment problematic. 

 
3. Less Benefits for the Low Development Countries (LDCs): 

The majority of GATT members fell into the category of LDCs. These countries had received less 

advantage from the GATT. There are currently increasingly restrictive trade agreements in place 

around the world. The Commodity-to-Commodity method has been shown to be harmful to LDCs' 
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interests. This method complicates their production and export plans in the future. In addition, the 

GATT has not provided any compensation to less developed countries for economic loss caused 

by wealthier countries' acts. 

 

4. Quantitative Trade Restrictions: 

 
The GATT had clearly sealed the tariff system, but quantitative trade restrictions remained outside 

the GATT's scope for a long time. As a result, industrialised countries have implemented 

quantitative trade limitations like import quotas, export subsidies, voluntary export constraints, 

health and safety regulations, and so on with impunity. 

 

 

 
EMERGING ISSUES RELATED TO GATT 

 
In trade and environmental policy circles, there is a growing concern over the GATT's link to 

environmental policy. The word "environment" did not appear in the GATT text until the recently 

ended Uruguay Round of GATT negotiations. Several provisions and parts of the GATT, on the 

other hand, may be relevant to environmental issues. The following GATT rules are frequently 

used in discussions on trade-environment issues. The extracts are from the GATT as revised 

through 1966, which was digitised by Tufts University's Fletcher School of Law and Diplomacy's 

Multilaterals Project: 

 

 Article I General Most-Favoured-Nation Treatment;

 Article III National Treatment on Internal Taxation and Regulation;

 Article XI General Elimination of Quantitative Restrictions;

 Article XIII Non-discriminatory Administration of Quantitative Restrictions;

 Article XVI Subsidies;

 Article XX General Exceptions;

 

Several more pertinent issues can be found in the GATT Final Act Embodying the Uruguay Round 

Results: 

 

 the Trade-Related Aspects of Intellectual Property Rights;
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 an Agreement on Subsidies and Countervailing Measures

 and the Agreement Establishing the Multilateral Trade Organization.

 

A GATT committee on the environment convened for the first time in 1991, despite being 

nominally established in 1971. In 1991, a GATT dispute-resolution tribunal issued a decision in 

the tuna-dolphin case, which involved a disagreement between the US and Mexico over limiting 

imports based on fishing techniques. "Trade and the Environment," a report published by GATT 

in 1992, gave GATT's suggestions on the relationship between international trade and 

environmental measures. 

 

Recent cases, the 1992 report, and a rising international discussion of the nexus between trade and 

environmental policy have brought the GATT's impact on international environmental agreements 

to the fore. GATT is considered as having the ability to limit or prohibit trade clauses in 

environmental accords in several ways. Environmental, legal, and other specialists have also called 

for GATT reform to address global concerns about environmental issues. 

 

 
 

AGREEEMENTS ON MODIFICATION OF GATT RULES AND OPERATIONS 

 
The following accords pertain to the revision of GATT rules and operations: safeguards, anti- 

dumping, subsidies, and trade dispute settlement: 

Agreement on Safeguards: 

 
Article XIX of the GATT 1994 is supplemented by the Agreement on Safeguards. Importing 

countries are allowed to take protective measures (restrict imports) under Article XIX of the GATT 

1947 (Emergency Action on Imports of Particular Products), subject to specified criteria, such as 

increased tariffs or quantitative limits to counter an unforeseen increase in imports that causes or 

is likely to cause serious injury to the domestic industry. These safeguards are, in fact, temporary 

trade limitations adopted in reaction to fairly traded imports. However, safeguards must be 

imposed on a Most Favoured Nation (MFN) basis, and harmed countries can seek compensation 

under the rules of the article. GATT members do not typically enforce Article XIX safeguard 

actions for these and other reasons. Although, notably by industrialised countries, the use of 
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Voluntary Export Restraints (VERs) and anti-dumping procedures to curb increases in imports has 

increased significantly. The Safeguards Agreement restricts the use of grey-area measures to 

protect domestic industry from imports. It clarifies and strengthens safeguarding regulations, 

particularly by reinforcing the MFN concept and clearly outlawing VERs, systematic marketing 

agreements, and other comparable controls on imports and exports. Members were required to end 

all protective measures taken under Article XIX of the GATT 1947 that were in effect on the date 

of the WTO agreement's implementation and not later than eight years after the date they were 

first applied, or five years after the WTO agreement's entry into force, whichever came first. 

Furthermore, the agreement establishes transparent investigative procedures, clarifies the criteria 

for determining serious injury and sets time limits for implementing such measures, creates a 

Committee on Safeguards to monitor and review the Agreement's operation, and provides for 

special and differential treatment of developing countries. 

Agreement on Anti-Dumping: 

 
Article VI of the GATT 1994 governs the Anti-Dumping Agreement. The GATT policy on anti- 

dumping was ultimately clarified after three efforts at discussions on the Agreement on 

Implementation of Article VI of GATT 1994, with the first Anti-Dumping Code negotiated in the 

Kennedy Round and the second in the Tokyo Round. Dumping is defined as "the introduction of 

products into the economy of another state by private parties at a price below their cost or local 

price." Dumping is not illegal in and of itself, but its occurrence empowers members to take anti- 

dumping measures. These anti-dumping remedies can only be implemented if the dumping causes 

or threatens to cause significant injury to a domestic industry in the importing country, or obstructs 

the formation of such an industry in a material way. Before and during the Uruguay Round, issues 

relating to the application and administration of anti-dumping systems, as well as the rising use of 

anti-dumping measures, grew more prominent. The Agreement tends to provide more detailed 

rules on the procedures and methods for initiating investigations, calculating dumping margins, 

and determining injury or threat. These rules are intended to increase transparency in domestic 

rules and procedures, as well as greater scrutiny of information contained in complaints by 

administrative officials. constructive action to gain industry support for the complaint, alternative 

techniques for determining the occurrence of dumping, and five-year assessments of anti-dumping 

measures 
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Agreement on settling of trade disputes: 

 
In many aspects, the Uruguay Round agreement improved and reinforced the dispute resolution 

mechanisms. The job of seeking conciliatory solutions through mediation and arbitration was 

assigned to a dispute resolution body. A procedure for binding appellate review was also 

developed. It established a single system for each type of commerce, including ones that had not 

previously been addressed, such as services and agriculture. Each stage of the dispute resolution 

process would be subject to strict time constraints. More significantly, unlike in the past, consensus 

will be necessary to reject rather than accept a panel report. This has the potential to significantly 

improve the process. 

 

RELATION AMONG GATT, ITO AND WTO 

 

One of the GATT's stipulations said that they should accept part of the ITO draft trade regulations. 

The adherents believe that this should be done quickly and “provisionally” to maintain the value 

of the tariff concessions they had secured during the establishment of the GATT. They spelled out 

how they saw the GATT and the ITO Charter's relationship. GATT was created to not only carry 

out the agreed-upon tariff cuts, but also to function as a temporary definition of the laws governing 

economic ties between its signatories until the ITO was established. 

 

The failure of the proposed ITO charter and the reasons for it On November 21, 1947, less than a 

month after the GATT was formed, the Havana Conference on the International Trade 

Organization (ITO) began. The Charter established the ITO and established the fundamental norms 

for international trade and other international economic issues. It was suggested that ITO be given 

the status of a specialised United Nations organisation. The draft ITO Charter was described as 

"ambitious" on the WTO website. It included laws on employment, commodities agreements, 

restrictive business practises, foreign investment, and services, in addition to world trade 

disciplines. In March 1948, the delegates of 53 countries signed the completed charter after four 

months of discussions. In March 1948, the ITO Charter was eventually agreed upon in Havana. 

However, in several national legislatures, ratification ultimately failed. Even if the US government 

had been one of the driving forces, the most serious opposition came from the US Congress. The 

United States' argument against the new organisation was that it would become engaged in 

domestic economic matters. President Truman then declared on December 6, 1950 that he would 
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no longer seek Congressional approval for the ITO Charter. The ITO would not exist if the United 

States did not support it. 

Following the demise of the ITO, the GATT became the focal point for international governmental 

collaboration on trade issues. Following its passage, GATT held eight rounds of trade negotiations, 

which resulted in major tariff reductions among its members. After the failure of the ITO, the 

GATT was replaced in 1995 by the World Trade Organization, the first institutional trade 

regulating body. The WTO, which was tasked with managing and extending the GATT principles 

and agreements, embraced them after that. 

GATT was only temporary and had a restricted scope of action, but its 47-year track record of 

pushing and achieving the liberalisation of most of the world's commerce is undeniable. Continual 

tariff reductions alone contributed to extraordinarily high rates of international trade growth in the 

1950s and 1960s, averaging approximately 8% per year. During the GATT era, the momentum of 

trade liberalisation also ensured that trade growth continuously outpaced production growth, 

indicating countries' increased ability to trade with one another and take advantage of trade. The 

influx of new members during the Uruguay Round proved that the multilateral trading system was 

seen as a development pillar and a tool for economic and trade reform. As a result, under the 

GATT, multilateral decisions were to be made by contracting parties acting collectively, rather 

than through an organisational entity. Hence, it was apparent that the GATT was an organisation 

in which the secretariat had no inherent power: only contracting parties could interpret the contract; 

if disagreements arose, a dispute settlement panel and other parts of a dispute settlement process 

would be called into action. However, the World Trade Organization (WTO) evolved as a long- 

term structure with a solid organisational foundation. The WTO's range of arenas has been 

significantly increased by the addition of trade in commodities, services, and trade-related 

intellectual measures, whereas GATT solely applied to products trade. Under the GATT applicable 

problems, countries may pick and choose what matters to them, but the WTO has been regarded 

as a "single undertaking," requiring members to accept all of its agreements, except those dealing 

with plurilateral arrangements. 

Furthermore, in the new WTO framework, the dispute settlement system has been significantly 

improved and strengthened, for example, by removing the guilty party's veto on the establishment 

of a panel and the approval of a panel's report. It is crucial to note that, despite the fact that GATT 
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had an organisational foundation and was unable to achieve much in many areas of trade, the 

substantive (and certain procedural) responsibilities of GATT are preserved in the language of 

GATT 1994 as part of Annex l (A) of the WTO Agreement. Thus, despite popular belief, the new 

legal instruments did not replace the GATT; the GATT, along with the newly constituted GATS 

and the TRIPs agreement, remains one of the pillars of the new legal trade system in an altered 

form. 

CONCLUSION 

 
GATT establishes a regulatory structure which is different from that established by the other 

international agreements of the Community. GATT is intended to protect individuals’ rights. The  

agreement seems to be specifically designed to manage trade relations between sovereign entities. 

The GATT does contain clear and precise obligations to which the GATT members have agreed. 

The GATT also has established a dispute resolution system to resolve conflicts between the 

contracting parties in a rule-based manner. It has held several rounds, has distinct history, 

objectives, achievements and loopholes. WTO now succeeds GATT. 
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Kinds of International Trade Agreement 

 

 
ABSTRACT : 

 

With the change in time, the present scenario is of multilateral negotiation which leads to a rush 

in regional trade agreement and now India has turned its speed to foreign trade policy with the 

change in real world. The Indian industrialized countries started emerging with the foreign 

countries. India emergies with the partner countries and non- partner countries for the trade. 

Different approach has been estimated with the increase in trade flow of India with foreign partner 

countries. There is a positive impact of trade agreement in the form of increase in shipments of 

capital goods and industrial supplies from trade partner economics. This indirectly contributed in 

strengthening the productive capacity in the country. The statistical significant correlation of trade 

policy variables lies on the export and import of the product. The expansion of free trade agreement 

can have a positive impact on international trade. The two critical measures of international trade 

is the economic policy of restricting imports and the economic policy of opening exports. 

International trade transaction are ease by the international financial payments, in which important 

roles are been played by the private banking system and by the central banks of the trading nations. 

Trade policy includes of the import export of the raw materials, finished goods, etc. 

KEYWORDS : 

 
 India’s increase in trade flow with foreign partner countries.

 Positive impact on international trade by the expansion of free trade agreement.

 Private banking system and central banks of trading nations plays the role of transaction 

for international trade.

INTRODUCTION : 
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After war ii, world countries and commerce took initiative towards the four-party system to get rid 

of trade barriers. Notewithstanding the advantages of four-party system, the current state of affairs 

is hinder to the four-party negotiants that leds a rush in regional trade agreement, consequently 

countries are affected towards symmetricalness in situation of multilateralism. India has turned its 

speed to foreign national trading policy. At the same time, India has signed advantageous access, 

economic cooperation and trade agreements with approx. fifty four individual countries. 

With the efforts normally Agreement on Tariffs and Trade (GATT) and afterwards with its 

successor, the planet Trade Organisation (WTO), the typical worth of tariff round the world that 

has been declined by eighty five per cent with the comparison of the year 1947. Several of the 

countries have adopted trade policy with foreign national trading policy. Trade Policy is minimum 

to the state intervention in doing foreign trade, that is developed by free-market forces of offer and 

demand, for the protection of the inner market from international competition by exploitation the 

tariff and non-tariff instruments. 

What is International Trade Agreement? : 

 

 

 

 

 

 

 

 

 

 
The agreements created between 2 or a lot of nations by agreeing to the 

terms and conditions of the trade between them. The tariffs and duties are confirm by them that 

the countries imposes on imports and exports. This trade agreements influences to the International 

Trade. 

Definitions : 
 

Imports of product and services made in a very foreign country and acquired by domestic residents. 

that features something shipped into the country even though its by the foreign subsidiary of a 
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domestic firm. If the patron is within the country’s boundaries and therefore the supplier is outside, 

then the nice or service is associate degree import. 

Exports of product and services that ar created in a very country and oversubscribed outside its 

borders. that features something shipped from a domestic company to its foreign affiliate or 

branch. 

Historical Overview : 

 

   In earlier times, the barter system was the source to exchange the 

goods and services between different people. But now, the exchange of goods and services is made 

between different countries and their members which is presently known as International trade. 

With the end of the European Middle ages, there is a rise of the modern nation – state and the trade 

begins. Accordingly, the earliest attempts of the, international trade highly known as nationalistic 

body is now known as mercantilism. 

Mercantilism : 

 

   In 16th and 17th centuries, at the European age, 

the mercantilist analysis, was reached at the peak, which directly focused upon the welfare of the 

nation. The first and foremost importance for national policy, the wealth was in the form of gold. 

The basic of mercantilism is on the conviction which means that the trade of one nation can only 

increase at the expense of other nations. Governments were urge to impose price and wage 
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controls, to promote exports of finished goods and to imports of raw materials, foster national 

industries, meanwhile limiting the exports of raw materials and the imports of finished goods. 

Illustration of the mercantilist is the English Navigation Act of 1651, which was reserved for the 

country, the right to trade with the colonies and prohibited the goods which are imported in the 

non-European origin unless transported in ships. This law lingered until 1849. 

Liberalism : 

 

   France economists known as Physiocrats demanded for 

liberty of production and trade. England economist named Adam Smith indicated in his book ‘The 

Wealth of Nations’ (1776) the advantages of removing trade restrictions. Economists and 

businessmen raise voice to their opposition to excessively high and often prohibitive custom duties 

and urged the negotiation of trade agreements with the foreign powers. Custom levies were 

introduced in increasing number, replacing outright bans on imports, which became less and less 

frequent. 

The Role of WTO in trade agreements : 

 

  World Trade Organization plays a very important role in trade 

agreements. When any agreement is made beyond the regional level, at that time WTO steps in at 

that point. This is an international body which helps to negotiate and enforce the global trade 

agreements. The world almost received a greater free trade from the next round, which is known 
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as the Doha Round Trade Agreement. Doha talks around over a decade which were on and off, 

and their was a failure having complex reasons. Many of the issues have affected on the two most 

powerful economies i.e. the U.S. and the EU. Both of them resisted low subsidies of farm, which 

would have made their food export at lower price other than many emerging market countries.  

Low prices of food will put many local farmers out of business. 

China gains a global trade foothold with the failure of Doha. Bilateral trade agreements has signed 

by them with many countries in Asia, Africa and Latin America. 

The members of the world trade organization are need to notify the secretariat regarding the 

formation of a new agreement, when a free trade agreement arises. Six principles are been laid 

down by World Trade Organization which provides the relevant international standards to avoid 

any kind of mismanagement in the same and ensure effectiveness in its fullest sense. The six 

principles are provided here :- 

1. Openness 

2. Transparency 

3. Coherenceness 

4. Impartiality and Consensus 

5. Dimension of development 

6. Relevance and effectivity 

 
These principles were provided to assist within the growth of regulation alignment by not golf 

stroke any limit in trade practices. 

Article XXIV of the overall Agreement on Tariffs and Trade that grants the members of the planet 

Trade Organization to proceed with the institution of freee- trade areas. the wants area unit 

provided here :- 

1. Parties with whom a trade agreement is being entered ought to provided the notifications 

into that the nations are going to be helped by involving into trade agreement to form their 

own rules and laws as they will regard suited be applied. 

2. With modification in change into the current rules that area unit been mentioned beneath 

the agreement, then constant ought to be communicated to the parties of the agreement. 
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3. After having the information of the notifications, documents, regulation of the agreement, 

then the parties have an inexpensive doubt on the agreement on free-trade space which 

could not be fashioned or applied, then the parties to the agreement area unit liberated to 

give with recommendations which could be applied as might regard match. 

Under Article XXIV(8)(b), it mentions that, once a trade agreement exists, then it doesn't matter 

from that country the products area unit being foreign and exported beneath zero tariffs if that 

country may be a party thereto agreement like European Economic Community. trade Agreement 

is created for a short lived time span similarly while not violating any provision of the foremost 

favoured nation and therefore the Genaral Agreement of Tariff and Trade. as an example, the uk 

and therefore the European Economic Community needs to enter into a trade agreement except for 

some amount of your time they need to prevent concerning the charge of zero tariffs on the trade 

of products and services between them, which might be applied between the parties till they enter 

into another new trade agreement. 

Impact of Liberalization of Free Trade Agreements : 

 
Liberalization has created the method without charge trade to hitch international trade. Single 

internal market is been created to hold out trade by the fifteen members of European Economic 

Community. New Seeland and Australia area unit the nations are able to produce their trade space. 

At present, there area unit many trade areas across the many countries to hold out trade by suggests 

that of trade agreement between nations. 

Not solely the European Union, however conjointly Mediterraneon Countries area unit supporting 

trade movements. The another trade regims ids TAFTA (TransAtlantic trade Area), that joins with 

North America and Europe that has been recognised as one of the relevant contributions of 

liberalization in initiating free trade. All the nations are moving towards a similar direction, rise of 

competitive liberalization has already been set in the domain of international trade. For economic 

success, every nation will try to compete aggressively as possible in order to rule the market. 

Several countries has been joined for this race of competitive liberalization like India, China, 

Brazil, the United State of America, Russia, have been notable in attaching quotes with most of 

their products. With the comparison of regional liberalization with global liberalization, a 

recognizable change that need to be mentioned in the succession of General Agreement on Tariff 
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and Trade which has been a significant contribution in the freeing of global trade. The regional 

approach towards liberalization has been much more effective than a global approach because the 

formaer provides an easier and simpler method to carry out trade between or among nations just 

by a mutually agreeable agreement which is less time consuming as well. 

Issues revolving around Free Trade Agreements : 

 
The major issue associated with the free trade agreements is the issue regarding the competing 

jurisdiction. In the Mexico Soft drinks case, where the United States complained of a breach of 

certain provisions of national treatment obligation under the General Agreement of Tariff and 

Trade. Mexico on its part had invoked the dispute settlement of the North American Free Trade 

Agreement (NAFTA) for restriction on part of the United States on Mexican Sugar import. Mexico 

claimed that the measures taken by the United States were contravening the Sugar specific 

agreement under NAFTA in which the United States mentioned it clearly that Mexican Sugar will 

be granted access in the market of the United States.The most important issue that was brought 

over was regarding the forum where the dispute will be heard involving rules of both the World 

Trade Organization and NAFTA. 

Chapter 20 of NAFTA says that the parties involved in the dispute should agree with the panel 

which will be formulated in order to come to a conclusion of the dispute. This dispute is a dispute 

that is on a state to state basis. In this case, as there was no such panel formation, the United States 

took undue advantage of the same and restricted itself from setting up any panel, and thus a dispute 

settlement suit was brought at the World Trade Organization. Although Mexico lost in the case, 

jurisdiction favoured by the World Trade Organization and it provided a positive dispute 

settlement solution. If the World Trade Organization had declined jurisdiction to hear the case, 

then justice would not have been served to the parties who were in an agreement. 

Therefore, jurisdictional overlapping between the World Trade Organization and free trade 

agreement is viewed in this case. In the present times, the world is at the post of TRIPS (Trade- 

Related Aspects of Intellectual Property Rights), which is observed that the free trade agreements 

can be viewed to be designed in accordance with the interest of those countries which are sole 

exporters of goods related to intellectual property. This proves to be the disadvantage for those 

countries who rely on the goods which are safeguarded by intellectual property rights heavily, and 
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to a large extent. Free Trade Agreements are claimed to have been slowly eroding the Sovereignity 

of several nations that are recognised as the net importers of those goods that are supported by 

intellectual property rights and along with them, it is also affecting those nations that are heavily 

dependent on these nations. Therefore as it is an interconnective way of carrying out trade, issues 

associated with it are more. 

Types of trade agreements : 

 
There are mainly three types of trade agreement they are Unilateral, Bilateral, and Multilateral. 

 
i. Unilateral Trade Agreement : 

These trade can only occur when a country has imposed trade restrictions and no other 

country reciprocates. Unilaterally trade restrictions can be loosen by a country, but it only 

happens rarely because it would put the country at a competitive disadvantage. The United 

States and other countries which are developed only do this trade as a type of foreign aid 

to help the emerging markets to strengthen its strategic industries that are too small to be a 

threat and it helps the emerging market’s economy grow, by creating new markets for U.S. 

exporters. 

ii. Bilateral Trade Agreements : 

Bilateral agreement is made between two countries. Here, both the countries agree to 

loosen the trade restrictions which expand business opportunities between them. The 

world’s largest bilateral agreement is Obama Administration, the Transatlantic Trade and 

Investment Partnership is with the Union of Europe, but this stalled under the Trump 

Administration. 

iii. Multilateral Trade Agreements : 

These trade agreement is made among three countries or more are the most difficult to 

negotiate. The negotiations becams more difficult when there are greater number of 

participants. These agreement is more difficult and complex than bilateral agreement, 

because each country has its own needs and requests. Larger geographic area is covered by 

them, which confers a greater competitive advantage on the signatories. 

Other Trade Agreements : 
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Other then Unilateral, Bilateral, and Multilateral trade agreements there are many different trade 

agreement they are Free Trade Agreements, Trade Agreement Guides, World Trade Organization 

Agreements, Intellectual Property Rights Agreements, Suspension Agreements, etc. 

1. Free Trade Agreements : 
 

Export for product or service, the more favourable treatment is made through 

free trade agreement, which make it easier and cheaper is been negotiated by 

the United States. Accessing free trade agreement benefits gives the product a 

competitive advantage versus products from the other countries. 

Legality of Free Trade Agreement under International Trade : 

 
An essential thing to be remembered is that a green signal provided by the government for the free 

trade does not protect every necessary policy of trade associated with import and export of the 

goods and services. The countries like the United States, the European Union does not initiate free 

trade without restrictions and policies. 

International Law and Free Trade Agreements : 

 
The major role is played by Public International Law in free-trade agreements. There are three 

areas where public international law communicates with a free- trade agreement. They are listed 

below :- 

 The provisions of the free- trade agreement is interpreted n the various 

forms of public international law. 

 Determinates the relationship between the customary international law 

and free trade agreements. 
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 The process of resolving the issues and tensions between free trade 

agreements and other trade treties. 

Public international law is a set of rules and regulations which are required to be adopted by a 

nation while developing relations with the other nations concernig whichever matter it may be. 

Vienna convention is governed by international law, that deals with the treaties between the states 

where treaty simply identifies an international agreement in a written form. Article 31 and Article 

32 interpretes the convention deals of the treaties. It also includes the interpretation of rule which 

applies to the free trade agreements between or among States as well. If any of the state is not a 

member of this convention, the same will come under the provisions. 

Article 31(3)(c) provides the avenues for the several aspects which are associated with public 

international law to in turn influence the interpreted in some provisions of statutes as have been 

discussed above. But there is no provision which solely deals with free trade agreements as a 

whole. 

2. Trade Agreement Guides : 
 

These guides summarizes the 5 takeways : What it is, What it does, How it can 

help you, Who benefits from it, and Where to find more information. 

3. World Trade Organization Agreements : 
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These agreements create an international trade legal framework for 164 

economies around the world. these agreements cover goods, standards, 

services, intellectual property, investment and other issues which give impact 

to the flow of trade. 

4. Intellectual Property Rights Agreement : 
 

Informaton is received and assistance regarding intellectual property rights such 

as guides, toolkits, STOPfakes Roadshows, contact information. 

5. Suspension Agreement : 
 

Laws of U.S. allows U.S. Department of commerce to enter into an agreement 

to suspend an Antidumping Duty (AD) or Countervailing Duty (CVD) 

investigation at the time, when the relevant parties to the case reach to an 

agreement and when policy criteria and certain statutory met. These agreements 
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require the ongoing monitoring by commerce to ensure the effectiveness and 

compliance. 

 

CONCLUSION : 

 
It can be concluded that the world is welcoming as well as adopting the new trade policy. the trade 

made at the regional level is expanded to the international level known as international trade 

agreement. Indian industries are emerging with the foreign countries. The trade agreement are 

made between two or more nations for the exchange of goods, services, raw materials, finished 

goods, etc. For doing foreign trade, Free Trade Policy is minimum to the State intervention, which 

is developed by the free-market forces of supply and demand, for the protection of internal market 

from international competition by using the tariff and non-tariff instruments. The common source 

of trade policy in barter and foreign trade is exchange of goods and services. It has been changing 

by time. The World Trade Organization plays a very important role in international trade 

agreement. It helps to negotiate with the other foreign countries for the trade policies. There are 

different trade agreement and all of them have different rules and norms of the trade. With the 

change in time, trade policy will change again. 
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Dispute resolution in e-commerce, International Commercial Arbitration 

 

 

 
Introduction 

 

Disputes are traditionally settled within the physical territory where one or both of the disputants 

is located. With an online enterprise, however, customers could be located anywhere in the United 

States or around the world. How does the enterprise cope with such broad exposure? Verifying the 

consumer's location is virtually impossible, especially if the customer takes advantage of the many 

"anonymizer" devices which protect identity in cyberspace. (See Matthew P. Graven, Anonymous 

Browsing, (Website) (Graven)) A consumer may even be able to pay for services anonymously 

using the digital equivalent of cash e.g. eCash (Website) (eCash) or using a service such as 

PrivateBuy.com (Website) (PrivateBuy.com). Where goods require a physical delivery, an online 

enterprise can restrict its customer base to those jurisdictions where it is willing to submit to 

regulation. With digital goods and services that are delivered online, this is almost impossible, and 

the enterprise may have to rely on the truthfulness of the customer's information regarding their 

location. Many e-commerce enterprises, of course, have come online specifically seeking a global 

market. This segment will look at the efforts to resolve cyberspace's jurisdictional quandary and 

will consider other methods for resolving disagreements and complaints in a global online 

marketplace. 

Types of Foreseeable Disputes 
 

Disputes are inevitable in the course of the life of a business, whether online or offline. The 

business disputes which the enterprise may encounter include the following: 

A. Contractual disputes 
 

Disputes between the enterprise and the Internet Service Provider (ISP) or web-hosting services 

provider, including disagreements over interruptions in service, breach in data security etc. 
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Business-to-business (B2B) disputes between the enterprise and its suppliers such as non- 

performance of contractual obligations, misrepresentations, and complaints from customers 

regarding services provided by suppliers. 

Business-to-consumer (B2C) disputes between the enterprise and its customers such as non- 

payment for goods or services, non-performance of contractual obligations, poor performance of 

contract, misrepresentations, breach of the privacy policy, and breach of security of confidential 

information. It is between the enterprise and its customers that lies the greatest possible scope for 

disputes. 

B. Non-contractual disputes 
 

These are the common kinds of non-contractual disputes that may arise in an online enterprise. 
 

Copyright - The enterprise might be liable for copyright infringement if it uses copyrighted 

material in excess of fair use, and without permission. 

Data protection - The enterprise may be liable for sharing or revealing confidential data on 

customers, as discussed in the segment on Privacy. 

Right of free expression - The enterprise may be subject to defamation suits for defamatory 

material posted online. 

Competition law, Domain name disputes - The enterprise may be subject to trademark 

infringement suits if it infringes a registered or otherwise legally recognized trademark. If the 

enterprise has registered a domain name which corresponds to a registered or common law 

trademark, it may be subject to a complaint under ICANN's Uniform Domain Name Dispute 

Resolution Policy (UDRP), or the U.S. federal Anticybersquatting Consumer Protection Act. For 

a discussion of the UDRP process, see the Berkman Center Online Lecture & Discussion Series 

by Diane Cabell, "Using ICANN's UDRP"(Website) (Cabell). 

Although many of the issues (e.g. jurisdiction, choice of law, high cost of cross-jurisdictional 

litigation) which arise in relation to the different categories of disputes are similar, the difficulties 

are perhaps more pronounced in respect of B2C transactional disputes which are often of small 

monetary value. Traditional methods of resolving cross-jurisdictional commercial disputes, such 

as international commercial arbitration, are often too costly, inconvenient and burdensome in the 

context of consumer disputes. This segment will therefore focus on the management of disputes 

arising from B2C transactions. It should however be noted that many of the issues and principles 

discussed here are equally applicable to other types of disputes. 

Form of Dispute Resolution - Online or Offline, Adjudication or ADR 
 

In the event that the dispute is unable to be resolved through the enterprise's internal complaint  

resolution procedure, third party dispute resolution may be necessary. When disputes do arise, both 
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merchants and their consumers will be more likely to conduct business online if they can rely on 

a dependable and inexpensive resolution process which can support cross-border disputes. 

Traditional dispute resolution processes include court litigation (court adjudication), arbitration, 

mediation and other alternative dispute resolution (ADR) procedures. All these processes are 

traditionally conducted offline, i.e. face-to-face in a physical environment. 

A. Court Litigation or Alternative Dispute Resolution (ADR)? 
 

If a dispute arises, the enterprise will first have to decide whether it would prefer to have the dispute 

resolved through court litigation, or through ADR methods. Due to the difficult choice of law and 

jurisdictional problems that arise in cross-jurisdictional transactions, ADR has the advantage of 

offering quicker and less expensive resolution. If a customer complainant decides to commence 

court proceedings in his or her home jurisdiction, the enterprise may still reduce the cost of dispute 

resolution by seeking to resolve the dispute through ADR. 

In an online business environment, it is advantageous to be able to resolve disputes online as well. 

Online dispute resolution (ODR) offers the advantage of speed, reduced cost, greater convenience 

and accessibility. It enables parties to resolve their disputes without the need to physically travel 

or meet with dispute resolution professionals. ODR therefore has the potential to significantly 

reduce the transaction costs arising from a dispute. Over the past few years, numerous ODR forums 

have arisen. 

B. Other Dispute Resolution Methods 
 

Before discussing online dispute resolution in greater detail, it is appropriate at this point to note 

the various "alternative" dispute resolution methods that are available from the perspective of the 

customer. These methods include credit card charge back mechanisms, complaint resolution 

mechanisms established by merchants (described above), consumer complaints to governmental 

authorities (e.g. state Attorneys-General's offices, Federal Trade Commission), consumer 

protection agencies (e.g. National Fraud Information Center / Internet Fraud Watch of the National 

Consumers League), small claims courts, and litigation. Each of these alternatives has its own 

disadvantages. 

Credit card charge back mechanisms generally take a long period of time and do not involve 

cooperation between the consumer and the merchant to resolve the complaint. Instead, the process 

involves a costly investigation by the credit card company, which does not address the relationship 

between the consumer and the merchant. 

Merchant complaint resolution mechanisms have already been described above, and are an 

essential component of a successful conflict management system. Such merchant complaint 

resolution mechanisms are complementary to ODR processes, and disputes may be referred to 
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ODR after attempts at resolving them through the merchants' complaint resolution mechanisms 

have proved unsuccessful. 

Complaints to governmental authorities and consumer protection agencies have traditionally been 

a popular method of resolving disputes. However, this method may be less accessible to consumers 

who are located in another jurisdiction. This method may not be as effective for online disputes 

unless the governmental agencies and consumer protection agencies provide online complaint  

submission and have the expertise in resolving e-commerce disputes. 

While small claims courts may provide a simple and low-cost forum for resolution of disputes 

involving small amounts, the jurisdictional and choice of law problems which arise in traditional 

litigation are equally applicable. For e-commerce disputes, ODR may be able to fulfill the role of 

virtual small claims courts. 

 

 

International Commercial Arbitration 
 

 

 

 
 

International commercial arbitration is an alternative method of resolving disputes between 

private parties arising out of commercial transactions conducted across national boundaries that 

allows the parties to avoid litigation in national courts. 

 

This guide identifies the best tools for locating primary law materials related to international 

commercial arbitration, including treaties, national legislation, procedural rules, and arbitral 

awards. It also covers secondary sources, which are essential for conducting thorough research. 

 

Key Resources for International Commercial Arbitration 

 
Global    Arbitration     Review     (GAR) (shared     user     name     and     password)* 

Specialized news source for monitoring the latest developments in international commercial 

arbitration. Also publishes practitioner guides and annual surveys. 

 

ICC      Dispute      Resolution      Library (shared      user       name       &       password)* 

Features extracts from arbitral awards issued in disputes administered by the International Court 

of Arbitration of the International Chamber of Commerce. 
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Kluwer Arbitration 
 

This searchable database includes both primary legal materials (treaties, national laws, arbitral 

awards, and court decisions) and secondary sources (e-books and journal articles). 

 

Transnational Dispute Management (TDM) 
 

Content includes peer-reviewed articles from TDM's online-only journal and a searchable database 

of primary legal materials. 

 

Westlaw (International Arbitration Materials) 
 

This Westlaw database includes primary legal materials from select jurisdictions, secondary 

sources, and drafting aids. 

Yahoo and the French ban on Nazi memorabilia 
 

The most closely watched international jurisdiction case involves the website Yahoo and auctions 

on its site of Nazi memorabilia. A French court ruled that the sales, which could be accessed by 

French Internet users, violated French law. After hearing from a panel of experts that it was 

technically possible to block 70 to 90 percent of French users from a website, the court gave Yahoo 

90 days to block French users or face a fine of $13,000 per day. For a summary of the case, see 

The Industry Standard (Website) (Muehlbauer). 

It may be impossible for the French court to enforce the ruling, since Yahoo has no assets in France 

(although it does have an interest in Yahoo-France). Yahoo is already fighting the ruling in U.S. 

in Federal District Court in San Jose, Calif., arguing that the French order cannot be enforced for 

several reasons, including conflicts with the First Amendment. Meanwhile, it has voluntarily 

banned the sale of hate group related merchandise. See the CNET article (Website) (Wolverton). 
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