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FOREWORD 

 

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state of 

affairs has changed in recent times, it is only in that many lawyers and judges have now joined the 

rest of the world is complaining about the quality of legal prose.  

‘The Indian Journal of Corporate and Commerce Legal Studies’, gives the readers an overall idea 

about the legal instruments both national and international, judicial decisions on relevant and 

identified areas relating to corporate law which further lodges an important place for the very 

reason that it could help in creating confidence in corporate world with the knowledge that Laws 

are weapons against subjugation and subordination and it could uproot the purview of corporate 

governance.  

My best wishes to all these student contributors, for their future endeavors. My best wishes and 

assurance to the readers that this will add a lot to the knowledge after reading this perfect capsule 

compilation. It’s not just for the legal fraternity but for anyone who has an interest in the field of 

law. 

 

Ishita Arora 

Editorial Coordinator 
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Reviewing the implications of International Commercial Law in Indian Commercial Laws 

 

The 253rd Report, released in 2015, recommended the establishment of Commercial Courts and 

Commercial Divisions in the five High Courts with actual jurisdiction, after noting the high backlog 

of trade disputes. The Honorable Lord Thomas stressed the importance of special dispute resolution 

for the economic well-being of nations and called on the trade courts to continue to uphold the rule 

of law and work together for further international economic cooperation and prosperity. Be a unique 

hybrid model, which is not arbitration or litigation before a national court, but aims to combine the 

two interests. Rational courts resolve trade disputes beyond the boundary, which is presented 

through strong general content. India is under the very jurisdiction of private international law. This 

is the preferred method of resolving arbitration disputes, with some issues arising, especially in 

relation to the lack of costs and limitations in the arbitration process. 

The default rule for resolving border disputes, including trade disputes in India, is limited to colonial 

law and the subsequent legal development of independence, with minimal use of international 

conferences under the Trade Conferences Act, 2015. Districts and commercial divisions serve as the 

first example courts for commercial disputes heard in civil court (the jurisdiction of the civil court 

is unscientific and territorial). Commercial courts hear disputes related to a foreign matter and, 

therefore, enforce the rules of private international law enforced by the civil court to hear 

commercial disputes across the border. Interestingly, since India has adopted the Lex Sites doctrine 

in disputes related to real estate, commercial courts accept applications relating to real estate that 

are part of a commercial dispute.  Indian law clarifies the validity of the forum selection rule, rather 
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than obedience to the principle of autonomy in matters of law selection. At ABC Lamart Pvt. Ltd., 

v. A.P. agencies, Salem,1 

1. Except for the jurisdiction of a court, it is a jurisdiction, by agreement, void. 

2. It is null and void to specify jurisdiction by a contract that is not within the jurisdiction of a court. 

3. If two or more courts have jurisdiction to try a case, it is legal to limit the jurisdiction of a particular 

court. However, such agreements must be clear, unambiguous and specific. The Aster clause can 

use the words ‘alone’, ‘exclusive’ and ‘only’ and there is no difficulty in commentary. In a recent 

judgment, stage Delhi High Court ruled in favor of the legality of the stage selection provision. The 

contracting parties agreed to give jurisdiction in the London Commercial Court2. 

Party autonomy in the matter of forum selection is also a feature of Indian law, thereby allowing the 

Commercial Courts to be the forum of choice, hearing disputes. The terms of jurisdiction in the 

contract are valid, especially when the petitioner is a foreigner and the parties specify the law 

applicable to their contracts and disputes. However, as a non-elected court, if they have jurisdiction: 

1. The contracting parties are subject to the municipal law of the country where the case is related 

or the cause of action may arise; 

2. Violation of the public policy of the country to the provisions of the law of the agreement and 

such provision does not provide exclusive jurisdiction over the selected platform or 

3. It will be selected in accordance with the applicable law 

With respect to applicable law, Indian courts have argued in favor of the Party Autonomy Principle 

and that the choice or prescribing of law by the parties will trump any emption in favor of solutions 

into Lex. 

The recognition and enforcement of foreign judgments are based primarily on the principle of 

reciprocity. Decisions from an unrelated area are enforced by Civil Suite, where foreign court orders 

may result in action. Problems related to the implementation of contracts are solved by fundamental 

principles, with minimal involvement in harmonious law. This raises concerns about Achilles' heel 

costs orders in the trade dispute resolution system in India. 

                                                             
1 AIR 1989 SC 1239 
2 Bharat heavy electricals v. electricity generation incorporations 2017 
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Recognizing the urgent need for consideration of the Parliament of India, and the establishment of 

Commercial Courts, the President of India promulgated the Commercial Courts, Commerce and 

Appellate Division Ordinance, which was later replaced by the Commercial Courts Act, 2015. The 

Commission's recommendation extends to the term 'trade disputes', which constitute the subject of 

trade disputes through the index content given in the complete list of twenty-two standard and non-

standard commercial transactions. Great Eastern Energy Corporation Limited v. In Union of India3, 

a dispute over an agreement between the parties required to pay the signature bonus amount to the 

petitioner is defined as a trade dispute under Rule 2 (1) (C) Commercial Courts, Department of 

Commerce and the High Court Act, Commercial Appellate Division of 2015. The claim against the 

lessee established by the landlord (in this case the banking institution) listed in section 2 (1) (c) is 

classified as a commercial dispute for recovery of profits. 

International trade mediation is the mediation of trade matters in which the parties may participate 

in a foreign country or resident or association or organization. There is only one similarity under 

Indian law. When the arbitration position is in India, but at least one of the parties is a foreign 

national, such cases are settled under the ICA, i.e., International Trade Arbitration and Part 1 of the 

"Arbitration and Reconciliation Act". “However, if the arbitral tribunal is outside India, then Part 1 

does not apply and such cases fall under Part 2 of the Act. 

Indian law and the courts must develop their own content and policies before placing themselves at 

the center of international dispute resolution. Law reform efforts are needed to correct the need for 

specialized commercial courts. This will significantly affect the caseload of the Commercial Courts 

and resolve its pre-existing disputes quickly. The presence of a special cadre of special judges in 

commercial disputes greatly affects the success of commercial courts. Going forward, India may 

also consider segregation in the cadre based on the expertise of judges in the categories of trade 

disputes. 

                                                             
3 2016 SCC online del 5873 
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Business Law and its Impact on the Distribution of Commercial Licensing 

 

Introduction: 

Now-a-days, Business is a crucial part of life. There should be some kind of rules and regulations to 

control and operate it in a disciplined manner. Business law is the law that governs the matters 

related to commercials. It is a law specialisation that is called mercantile law. It is a law between 

people and commercial firms. It is also called commercial law.  A lawyer in a commercial law covers 

areas such as contracts, employment laws, commercial transactions and taxes.  

It is often considered to be a branch of civil law and deals with both issues of private law and public 

law. It regulates corporate contracts, hiring practices and manufacture of sales of goods. 

Business law has two specific areas of functions: 

● Regulation of commercial entities that is done through laws of company, partnership, 

bankruptcy and agency. 

● Regulations of commercial transactions that are done through all the laws of contract. 

Many feel that the business law and corporate law are the same but we should make the little 

differences between them. The corporate focuses on how corporates/companies are formed as well 

as managed. So corporate law moves around the operation of a corporation. Corporate law deals 

with legal rights, obligation and privileges.  

Some important types of business laws are as follows: 

1. Employment law: It is the type of business law that mainly deals with the internal matter 

of a company or that is for the betterment of the employees of a company. It provides help with life 

insurance on behalf of the company, or any other problem of any employee like harassment at the 
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workplace, it also stands for the reputation of the company. It helps the employees and other staff to 

keep a communication in between them and leads it to build a better business sphere to work. 

2. Consumers good sales: It deals with everything from contracts, frauds to leases to secure 

transactions. People in this field spend a lot of time learning about how to apply the Uniform 

Commercial Code to actual business practice and can give business advice on how to stay within 

laws while staying productive. 

3. Contract Drafting / Negotiation / Litigations: The people in this matter should make sure 

that your best interests are represented when your business enters into a contract. Maybe that for a 

property lease or for a product sale, contracts help make sure that the parties who are making a deal 

are in the best place for interest. 

4. Antitrust: Antitrust laws help make sure the different businesses in a market place are 

operating on a similar platform. Some companies use unfair and unethical practices in order to get 

a larger share of the market and for a normal man without knowledge of such laws it's difficult to 

recognise such unfair behavior. So here a business law helps you make sure that your business is 

going perfectly on fairways and protects you from unfair actions by other companies. 

5. Intellectual property: All kinds of businesses need to protect their uniqueness of their 

product in order to avoid copying and copyrights issues. In order to protect one's product and work 

in the market so that it does not get pirated by other brands. So businesses may need to patent unique 

products in order to get protection in the market.  

What is commercial licensing? 

Business licenses / commercial licenses are permits issued by Government Agencies to allow 

individuals or companies to conduct business within the Government’s Geographical jurisdiction. 

The local Government through licence authorizes a party or a person to start a business. Government 

agencies can fine or shut a business operation without the required business license.  In India, a 

business licence is needed when you want to start a private LLC or a LLP firm. These are various 

forms of business licenses needed for various activities carried out by a business. 

The commercial licence is required in order to be able to import or export goods and services. Major 

authority governing licensing is the ministry of corporate affairs, which regulates the name that the 

company will be allowed for business.  
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Business license varies between counties, states and local municipalities. The licence does not allow 

the holder to operate any other trade or business other than that is allowed in the licence. 

Why to issue a commercial licence? 

● It has been made in order to check the continuance of any particular trade or business in a 

particular area and to checkout no one is carrying out any unethical trade operation. 

● The main reason for issuing this is to control the locations by restricting the people from 

executing certain types of businesses from their home location to maintain the business environment. 

● All people who are granted such a licence must follow relevant rules, guidelines and 

obeying safety norms. 

● Trade licence is being regulated through municipal corporation acts by the state 

governments. 

Who can issue a commercial licence? 

● The commercial licence is authorized by the licensing department of the municipal 

corporation in various departments like industries, engineering, health etc. 

● The place where the business will be operated plays a vital role. Anyone who starts a 

business in a building or a shop needs a permit for that location. In cases where the businesses are 

built physically on some locations, zoning officials reserve the rights to have the building removed, 

if necessary, permits are not available. 

Some common examples of commercial licensing are general business licences, tax registration, 

health permits, state issued occupational license, liquor licences, zoning and land use permit etc. 

Impact of Business law on commercial licensing: 

Like we by now got to know that business law not only protects consumers but also preserves 

competition, it maintains the equilibrium. Commercial licensing is a process for better function of 

business that comes under the light of business law. Licensing makes the flow of business smooth. 

it leads to: 

● Less chance of frauds 

● Presence of ethical conduct 

● Protects rights of both consumer and business 
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● Sets a universal set of standards. 

 By getting the proper licenses and permits a company can be assured that they are operating within 

the parameters of the law stated to them by the business law and they are now considered legal and 

valid by the state, city or nation or the business law. 

Conclusion:  

Laws protect the business , the businessman as well as the customers which is essential to have a 

good relation between these two  parties otherwise business firms will not run, laws are necessary 

to incorporate a business firm to run it and dissolve it. And coming to licence , a business granted 

with this licence  will enjoy greater goodwill than an unregistered entity and subsequently attracts 

more customers and investors. That also ensures business ethics practice performed by traders as 

they have to follow safety measures and guidelines. Any person practicing in the field without the 

required licence can be fined or punished. It can even lead to closure of business. 

Osian’s Connoisseurs of Art Pvt v Securities and Exchange Board of India 

 

Court – Supreme Court of India. 

Case name: Osian’s Connoisseurs of Art Pvt v Securities and Exchange Board of India  

Appellant – Osian’s Connoisseurs of Art Pvt. 

Respondents - Securities and Exchange Board of India 

Honorable Judge – R. F. NARIMAN, J 

Background of the case 

Osian’s Connoisseurs of Art Pvt Ltd is a trustee of the two trusts named Yatra Art Fund Trust (Fund 

I) and Yatra Art Fund II (Fund II) under the Indian Trusts Act, 1882. SEBI informed the appellants 

to apply for certification of registration as they fall under collective investment schemes. The fund 
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I denied that their activities amount to collective investment schemes. SEBI issued a short notice 

about why it should register itself or its activities will become illegal and also it ordered to refund 

the amount within 30 days. 

 

In 2015 SEBI ordered with its powers conferred upon them by sections Section 19 of the Securities 

and Exchange Board of India Act, 1992 read with Sections 11 and 11B thereof and Regulation 65 

of the SEBI (Collective Investment Scheme) Regulation, 1999 issued directions 

 Yatra funds to stop collecting money from investors and halt all of its activities  

 To refund all the money along with 10% returns rate per annum  within period of 3 months  

 Yatra fund is not allowed to use securities market and is prohibited to buy, sell or anyway deal 

with security market for a period of 4 years. 

 Yatra Art Fund is also required to request a full and comprehensive inventory of its properties as 

soon as possible. 

 

An appeal was carried to Securities Appellate Tribunal which was disposed of by the tribunal. 

Judgment Analysis  

Section 11AA(2) of the SEBI Act applies to a scheme or arrangement proposed by any "company," 

but it cannot be interpreted to mean that only funds organised as corporations are subject to the legal 

regime.  

The substantive provisions of section 12(1B) of the SEBI Act and Reg. 3 of the CIS Regulations, on 

the other hand, state that no "individual" can conduct a collective investment scheme without first 

registering with SEBI. According to this approach, only a company structure can be used to set up 

a collect investment scheme, and no other structure (including a trust) is allowed. 

The court ordered the principal amount repayable to each investor of both the Schemes shall be paid 

back within a period of six months from today in the following manner: 

We are informed that so far as the first Fund is concerned, 81.32 per cent of the total principal sum 

of Rs.10.95 crores has been repaid. 
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Insofar as Fund No. 2 is concerned, we have been informed that 50 per cent of the principal amount 

of Rs.21.92 crores has been repaid. 

The balance amount to 50 investors from both the fund is to be paid within 6 months. 

As to the 10% on the returns it has to be paid on the principal amount from the date on which it 

becomes due to each such member. This amount has to be paid within 9 months from the date of 

judgment. 

Reviewing the Indian Commercial Law: What should be changed or added? 

 

Introduction 

Commercial law is also known as mercantile law, Trade law, and business law. It is a body of law 

that governs the conduct of persons, merchants, and businesses who are engaged in trade, sales, and 

commerce. It is a broad area of law that interacts with many other areas of law such as environmental 

regulation, real estate, and food/safety laws. It is often considered the branch of civil law that deals 

with both private law and public law.4 

The elements of commercial law are Contract law, IPR, Property law, Business Regulations, 

Corporate law, Uniform commercial code, and Tax law. 

Common Commercial Law Legal Issue 

Commercial and business laws are associated with legal issues. Contract Violations are a major part 

of commercial legal issues. Transactions between businesses and customers often require a contract, 

and legal issues can often arise in connection with the terms of that contract. In particular, a breach 

                                                             
4Commercial law, Wikipedia, 2021 
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of contract can cause significant losses for either party. The Common Commercial law legal issues 

include: 

● Advertising and marketing disputes and violations 

● Unfair competition issues 

● Starting a new business 

● Transferring or terminating a business 

● Consumer complaints 

● Protection of intellectual property and trade secrets5  

Commercial Law Dispute 

Other areas of law such as criminal law, commercial law disputes can involve a number of options 

in terms of dispute resolution. Depending on the type of violation conflict is involved, commercial 

law disputes can involve remedies such as  

● Monetary damages for losses 

● Breach of contract remedies such as contract rescission 

● Equitable Remedies such as an injunction 

● Business mediation or other alternative dispute resolution methods 

Remedies can be different depending upon the party is a commercial merchant or average citizen 

some commercial law disputes require a class action lawsuit if many people have been affected by 

the same issue. 

Commercial Law Dispute is complex it often requires a variety of different laws and statutes. One 

needs to hire a business law attorney in the area for assistance with any commercial issues. The 

Lawyer can provide legal advice, research, and other services to help the claim. If need to file a 

lawsuit or attend any court meetings the attorney will provide legal representation in court as well. 

Commercial Court Act 2015 

                                                             
5 Commercial Law, Legal Match, 2018 
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Commercial Courts are the court that is made to resolve the business issues such as fraud, breach of 

contract, unfair trade practices, etc. Commercial courts have jurisdiction to solve the issues arising 

from the business. The State and Central Government from time to time seek to amend regarding 

the existing law and new legislation that can make the process of litigation smoother, fair and bound. 

Thus, the Government introduced the Commercial Court Act 2015 to resolve the issues of business 

smoothly and quickly. 

Section 2 (c) Commercial Courts Act, 2015 defines “Commercial dispute” as it is a dispute that 

arises out of the following matters: 

1. The dispute in enforcement and interpretation of documents in ordinary transactions of 

merchants, bankers, financiers and traders. 

2. Export or import of merchandise or services. 

3. Issues in admiralty and maritime law. 

4. The transaction relating to aircraft, aircraft engines, aircraft equipment and helicopters, 

including sales, leasing and financing of the same. 

5. Carriage of goods. 

6. Contract related to construction and infrastructure, including tenders. 

7. Agreements relating to immovable property used in commerce. 

8. Franchising agreements. 

9. Distribution and licensing agreements. 

10. Management and consultancy agreements. 

11. Joint venture agreements. 

12. Shareholders agreements. 

13. Subscription and investment agreements pertaining to the services industry including 

outsourcing and financial services. 

14. Mercantile agency and mercantile usage. 

15. Partnership agreements. 

16. Technology developments agreements. 

17. Intellectual property rights relating to trademarks, copyright, patent, domain names, 

geographical indications and semiconductor integrated circuits. 

18. Agreements for the sale of goods or provision of services. 
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19. The exploitation of oil and gas reserves or other natural resources including the 

electromagnetic spectrum. 

20. Insurance and reinsurance. 

21. Contract of agency related to any of the above. 

22. Other commercial disputes notified by the Central Government.6 

Commercial Courts are defined in Section 2 (b) of the Commercial Courts Act, 2015. Any court for 

the purpose of exercising its powers under the Commercial Courts Act, 2015 which is constituted 

by State Government at the district level. Section 6 deals with the Jurisdiction of Commercial Courts. 

The Commercial Courts are made to resolve all suit related to Commercial dispute arising out of the 

territory of the state with the territorial jurisdiction. 

Therefore, Commercial Court Act 2015 deals with many more sections related to Commercial 

Dispute. The amendment in 2018 which reduces the value of commercial dispute from one crore to 

three laces and also enables parties to approach the lowest level of subordinate courts for a speedy 

resolution of commercial disputes. 

Thus, it brings the most positive impact on resolving the business issue with the speedy disposal of 

cases in the courts. The amendment of 2018 brings various changes in the act which made smooth 

functioning of commercial Court with minimum pending cases.  

Conclusion 

Thus, conclude that Business Law is an important part of commercial law that is associated with the 

legal issue between the customers and business. Commercial Law Dispute is complex it requires 

different statute and laws and for the assistance, a business law attorney is required in commercial 

issues. Commercial Courts are courts for resolving commercial disputes arising in the business field. 

It brings a positive impact on the business issue for the speedy disposal of pending cases.  

                                                             

6Gaurav Kumar, Commercial Courts under Commercial Courts Act, 2015, 
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Do parties have an unfettered right to exclude or limit their liability for breach of contract? 

 

  “A valid contract requires voluntary offer, acceptance and considerations”.  

INTRODUCTION: 

The law of damages in Asian country is statute in Sections 73 and 74 of the Indian Contract Act, 

1872. Section 73 of the Contract Act provides that a celebration that suffers breach of contract is 

entitled to receive from the party that has broken the contract, compensation for any loss or harm 

caused to him thereby, that naturally arose within the usual course of things from such breach or that 

the parties knew, once they created the contract, to be seemingly to result from a breach. Section 73 

of the Contract Act bars the grant of compensation for remote and indirect loss or harm sustained 

on account of breach of contract. This bifurcation between damages towards losses, that naturally 

arise within the usual course of things (first limb) and losses that the parties knew, once they created 

the contract, to be doubtless to result from a breach of the contract (second limb), seems to be 

borrowed from the principle set down within the celebrated English call of Hadley v. Baxendalethe 

(1854) 9 EX 341. Primary limb is popularly mentioned as compensatory damages, while the second 

limb is mentioned as special damages i.e. extra loss caused by a breach on account of special 

circumstances, outside the normal course of things, that was within the contemplation of the parties. 

Parties to a contract will, and typically do, exclude liability sure enough styles of losses, which can 

be suffered by every or either party, or limit the quantity of their liability consistent to such loss. 

though clauses limiting liability are by and huge implemented, this could be subject to concerns like 

talks power of the parties and public policy. 

 The legal position on exclusion and limitation of liability clauses in Republic of India, and therefore 

the approach adopted by Indian courts whereas applying such clauses. 

INDIAN POSITION: 
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Whilst there's no specific statutory bar in Bharat against contractually excluding or limiting liability 

for damages, Section 23 of the Contract Act provides that the thought or object of associate 

agreement is unlawful repose alia if it's of such a nature that, if permissible, it might defeat the 

provisions of any law or if the court regards it as immoral or hostile public policy. associate 

agreement whose object or thought is unlawful is deemed to be void. 

In the case of contracts wherever parties square measure found to own unequal dialogue power, it's 

necessary to be cautious of the chance that courts could refuse to enforce clauses excluding or 

limiting liability, that square measure found to be unconscionable. In 1986, the Supreme Court 

introduced to Bharat the principle that courts won't enforce associate unfair or unreasonable contract 

or associate unfair or unreasonable clause in a very contract, entered into between parties World 

Health Organization don't seem to be equal in dialogue power {Central Inland Water Transport 

Corporation v. Brojo Nath Ganguly (1986) 3 SCC 15. Illustrative instances of such difference in 

dialogue power were enumerated, as well as wherever it's a results of the nice inequality within the 

economic strength of the catching parties, wherever the weaker party is in a very position within 

which he will acquire merchandise or services or suggests that of resource solely on the terms 

obligatory by the stronger party or go while not them, wherever a person has no pregnant selection, 

however to convey his assent to a contract or to sign in the line in a very prescribed or normal kind 

or to simply accept a group of rules as a part of the contract, but unfair, unreasonable and 

unconscionable a clause therein contract, kind or rules is also. Contracts that contain terms thus 

unfair and unreasonable that they shock the conscience of the court were control to be void as hostile 

public policy. although the court was managing a provision for termination of employment, that was 

found to be unfair, the said findings were created in a very a lot of general context, and when 

concerning English judgements managing industrial matters, as well as contracts that contained 

exclusion or limitation of liability clauses. The court did, however exclude relevance of this principle 

to cases wherever the dialogue power of the parties is equal or virtually equal, or wherever each 

parties square measure businessmen and therefore the contract may be a industrial group action. 

In Bharathi Knitting Company v. DHL Worldwide specific traveler Division of Airfreight Ltd 

(1996) 4 SCC 704, the Supreme Court was addressing a clause, that restricted the liability of a 

traveler company just in case of any loss or injury to a cargo, within the terms and conditions written 

on a consignment note for cargo of a package. The Supreme Court upheld the choice of the National 

shopper Disputes Redressal Commission, that restricted the quantity awarded to the consigner for 
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deficiency of service, to the quantity laid out in the limitation of liability clause. The court control 

that parties United Nations agency sign documents containing written agreement terms square 

measure sometimes certain by such contract and rejected the competition that there was no accord 

ad idem between the parties on limitation of liability, see able of the National Commission’s finding 

of incontrovertible fact that the consigner had signed the consignment note. 

In 2010, one choose of the Delhi tribunal restrained the difficulty of whether or not written 

agreement clauses will disentitle an individual from claiming damages, that he's otherwise entitled 

to assert below law i.e. whether or not parties will contract out of Section seventy three of the 

Contract Act.[Simplex Concrete Piles Ltd v. UOI ILR (2010) II DELHI 699] during this case, the 

court thought of a clause in a very government construction contract, that barred a claim for 

compensation by the contractor from being admitted, wherever works were delayed and time for 

completion was extended on account of bound specific instances on the far side the management of 

the contractor. The court was featured with 2 conflicting selections of the Supreme Court, that 

understood constant clause. within the initial call, the Supreme Court control that the clause in 

question would bar the contractor’s title to damages, additionally to extension of your time for 

completion, on account of delay[Ramnath International Construction Ltd v. UOI {2007} 2 SCC 

453 ] within the alternative, the Supreme Court control that the clause solely prevented the 

department (relevant authority of the employer) from granting damages, however wouldn't forestall 

an intermediary from subsidisation damages, that were otherwise collectable by the leader on 

account of its breach of contract{Asian Techs Limited v. Union Of India (2009) 10 SCC 354} 

The Delhi tribunal control as follows: 

(a) Clauses that bar and disentitle a contractor from claiming damages, that it's entitled to assert by 

virtue of Sections 55 and 73 of the Contract Act, square measure void by virtue of Section 23 of the 

Contract Act. 

(b) A law, that is formed for individual profit, will be waived by a private, however once such law 

includes a public interest/public policy component, such rights arising from the law cannot be 

waived as a result of constant becomes a matter of public policy/public interest. 

(c) Provisions referring to breach of contract (including Sections 25 and 73 of the Contract Act) 

square measure the terribly heart, foundation and basis of the existence of the Contract Act. 

According precedence to the quality and binding nature of contracts over the title of a celebration to 
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breach the contract by virtue of clauses with no remedy to the aggrieved party, could be a matter of 

public policy. 

(d) To permit a clause that has the thing of defeating the contract itself could be a matter of grave 

public interest and defeats the terribly basis of existence of the contract. 

(e) Clauses like the one within the gift case would be void below Section 23 of the Contract Act, as 

they're offending of public interest and public policy. 

It is additionally necessary to contemplate the scope of the clause excluding or limiting liability also 

as any exceptions which will be given in this. In Simplex Infrastructure v. Siemens 2015 (5) 

Mh.L.J.135, restricted the metropolis tribunal had occasion to contemplate a limitation of liability 

clause in a very works contract. The petitioner in this sought-after bound interim reliefs, together 

with restraint against encashment of a bank guarantee, unfinished conclusion of arbitrational 

proceedings on numerous grounds, together with the very fact that the contract restricted the 

petitioner’s liability to an explicit quantity. The limitation of liability clause excluded the petitioner’s 

liability for specific losses, together with loss of production, loss of use, loss of profit, loss of {data 

of knowledge} and/or data and any indirect or eventful injury, and capped the petitioner’s liability 

for all losses, claims or damages arising out of the contract. However, the clause additionally as long 

as it might not apply to any injury or loss or claims caused or arising designedly or by wilful 

misconduct. The court clear found that the respondent in this invoked the bank guarantee inter alia 

to recover further expenses that it had to incur on account of various defaults by the petitioner, which 

such recoveries wouldn't be coated by the limitation of liability clause, that was restricted in scope. 

The court additionally found that the petitioner’s conduct would fall at intervals the wilful 

misconduct exception, and so the petitioner’s competition that its liability was capped below the 

contract was rejected. 

The Madras tribunal additionally refused to enforce a clause limiting the liability of a cleaner, that 

was written on the reverse of the bill two-handed over to the client, to five hundredth of the price 

value or value of the articles just in case of loss.[Lily white v. R.Munuswami AIR1966 Mad 13].The 

court found such a term to be against public policy, public interest and also the basic principles of 

the law of contract and control that imposition of such a condition is in obvious infringement of the 

law with reference to negligence. 
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Cross border ESOP 

 

Abstract  

This article concentrates on cross border ESOP.  Employee stock options (ESOPs) have proved to 

be a popular retention tool around the world. A variety of global businesses with an established 

Indian presence, as well as investors looking to establish a greenfield presence or acquire operating 

businesses in India, should consider cross-border ESOP structures. ESOPs may also be issued by 

Indian companies to employees of their international ownership, affiliate, or joint venture 

companies. This article examines various cross-border ESOP structures and highlights key issues 

posed by Indian corporate, foreign exchange, and tax laws. 

Key words: ESOP, foreign exchange , global business, India 

ESOP 

ESOPs, Employee stock exchange options are way to recruit and retain talented people as employees 

to their company. The company gives the employees ESOP where they could hold few stocks or 

shares of the company. These options are given to employees to create a sense of ownership attitude 

and to not loose talented employees. It also helps the company as the employees with shares tend to 

work for the company as their interests are aligned. 

“Employees and Management see ESOP as a reward for their reward and hard work and as an 

incentive for future growing business”. 

  –[ Divya Gupta (Market Analyst, MUDS Management Pvt Ltd)] 

Any ESOP should comply with all tax and regulatory requirements. This involves creating a suitable 

stock option scheme, as well as ensuring that the ESOP complies with current income tax, company 

law, exchange control regulations, the Securities and Exchange Board of India (SEBI) Act, and its 
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regulations, among other things. There are various laws India which  govern ESOPs regarding  

jurisdiction, taxation, etc. 

Cross border stock options plans  

Cross border stock option means when stock options of an overseas parent company are given to 

employees of an Indian subsidiary/office, or when stock options of an Indian company are given to 

employees of an overseas subsidiary/office. 

ESOP Structures  

 Cash less mechanism  

This mechanism is used when  the global entity offers the options by appointing a few brokers to 

sell the securities issued under the stock option agreement, the payment of exercise is paid out from 

the selling proceedings of the stock .This helps Indians to take advantage of the benefits of working 

in the United States. Without the need for a cash payment, Indians will be able to  participate in the 

global stock option programmed.  

 Stock Appreciation Right (SAR)/ Phantom Equity Plan (PEP) 

Employees are issued notional shares/units at a fixed price under SAR/PEP. Employees are paid 

cash equal to the net benefit, which is the increase in the price of the underlying shares, when their 

vesting conditions are met (without involving any cash investment on part of the employee). 

SAR/PEP use would need to be written into the employment contract, and while Indian laws  are 

silent regarding the permissibility. 

 Vanilla ESOPs 

Vanilla ESOPs (in the form of both Indian and Foreign Options) may be given in accordance with 

the ESOP schemes of Indian and foreign companies, as well as the laws and conditions outlined in 

the Act . Under these circumstances, we assume there is a lot of space for flexibility. For options 

offered by foreign companies to Indian employees, there are no restrictions or monetary limits on 

the amount that an option holder can remit towards exercise of Foreign Options, and, as above, 

general permission is available under Indian foreign exchange rules for subscription to Foreign 

Options. 

 Restricted Stock Units (RSUs) 
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RSUs entail passing units to workers in advance, with a provision for reverse vesting. When an 

employee leaves his or her work, the given units are returned to the employers. The Companies Act 

does not specify a process for issuing RSUs separately, but it does state that options granted to 

resigning employees will either expire or be exercised by the employee under the terms of the ESOP. 

Furthermore, in view of Indian taxation rules, this arrangement is inefficient. Employees' shares, 

like restricted stock units, become taxable in the hands of the recipient as soon as they are received. 

Furthermore, such reverse vesting with employers and stock option surrender are not expected from 

a foreign exchange management standpoint. 

 Penny stocks  

Penny stocks are not usually in the form of stock options; the shares are given to employees at a 

penny. A standard ESOP arrangement for foreign companies – penny stocks are not typically in the 

form of stock options; the shares are given to employees at a penny. In the case of Foreign Options, 

the regulations that apply to the overseas business will decide whether or not such an issuance is 

permissible. Indian options are usually issued as a result of a valuation exercise conducted under the 

Companies Act of India and  are subject to disclosures, charge to profit & loss account and 

limitations (period of vesting, exercise price, etc.). 

 Sweat equity shares  

The shares are distributed in exchange for past or future services, and are offered to the company's 

employees on favorable terms in appreciation of their efforts. Sweat equity shares are equity shares 

issued by a company to its directors or employees (whether in India or abroad) at a discount or for 

compensation other than cash, as specified by the Companies Act for providing their know-how or 

making available rights, in the nature of intellectual property rights or value additions, by whatever 

name called. Issuance of sweat equity is subject to conditions, such as : (i) the issue should not be 

for more than 15% of the existing paid up equity share capital in a year or shares of the issue value 

of INR 50,000,000 (~USD 666,666), whichever is higher, (ii) a shareholders’ resolution with two 

third majority should approve such issue and specify number of shares, current market price, 

consideration (if any), classes of directors or employees to whom such equity shares are issued, etc., 

(iii) such sweat equity shares issued to directors or employees shall be locked in/ non-transferable 
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for a minimum period of three years from the date of allotment, etc.7 In terms of Indian taxation, 

this choice entails taxation of the entire sum of the shares provided in the recipient's hands. The FDI 

Policy allows for the issuance of sweat equity shares as long as the scheme complies with Indian 

company rules. 

 Roll Over Stocks 

In the event of a merger or acquisition, this option is ideal. The ESOP holders have the option of 

replacing their current entity's options with the merged entity's options. Alternatively, the acquirer 

can impose conditions on the company's existing options. This may involve a partial or full 

cancellation of the current stock option contract. This may involve a partial or full cancellation of 

the current stock option contract. The consideration earned (from cashing out employee stock 

options of an existing company) is usually rolled over to the US acquirer organization by Indian 

ESOP holders. Simply put, the funds raised from the Indian company are re-invested in the acquirer 

entity in the United States. However, in such situations, the drafting of a stock option contract is 

important, as the plan must expressly contain rollover clauses while still complying with Indian 

company law modalities. It should also clarify the tax consequences of such a rollover for option 

holders. 

 Stock Options Equivalent in LLP Structure 

LLPs will arrange stock options with performance milestones. An employee will be proportionately 

vested with a share in the LLP upon achievement of a certain milestone, in a percentage determined 

in advance. There are no foreign exchange or legal limitations on this option since the LLP is an 

Indian agency – this should preferably be discussed in the LLP agreement to structure the nuances 

in depth. Because of its adaptability, this framework is a more viable choice for multinational 

corporations. When the option is exercised (the LLP is owned by foreign entities/individuals), 

foreign exchange and corporate law filings can be required. The inclusion of an employee as a 

partner in an LLP, on the other hand, will need to be done with caution to prevent any tax 

consequences. 

 Consolidation Structure 

                                                             
7 https://www.lexology.com 
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This framework may be useful in a community of companies. Employees of subsidiaries may be 

offered stock options in the international holding company to replace their existing stock holdings 

in the Indian subsidiary. The holding company vs. subsidiary ratio should be determined ahead of 

time. The legal requirements will be applied according to the ESOP system chosen – each with its 

own set of rules. The obligation to obtain central bank approval would have to be assessed if such 

ESOPs are not issued pursuant to and in terms of an ESOP Scheme issued by the foreign company 

(in which case general permission is required under Indian overseas investment regulations). 

Conclusion  

Employee stock ownership plans (ESOPs) and other equity-based compensation schemes, such as 

those described above, are attractive ways to attract, encourage, incentivize, and retain workers. 

Until deciding on the best ESOP structure for the particular needs and commercial goals of the 

organization, whether international or Indian, all stakeholders' interests must be balanced against 

each form of ESOP structure. The key determinants to choose the ideal structure of ESOPs involve 

the need to create value for employees, tax efficiency, permissibility under Indian corporate and 

foreign exchange law, with its administration being the next important consideration. 

 

Namtech Consultants Private Ltd vs Ge Thermometrics India Private Ltd 

 

INTRODUCTION 

The Company's complaint is filed under Section 10F of the Companies Act 1956 (hereinafter 

referred to as "the Act") by complainant No. 1 and 2 annoyed by an order dated 12.05.2006 passed 

by the Corporate Law Board, Supplementary Head Bench, Chennai (hereinafter referred to as 

"CLB") in CP No. 11/06 this court is requested to set aside the directive that the applicants will sell 



 

 

28 | P a g e   

their shares in the first respondent company (here called JV Co.,) in the second respondent company 

General Electric Pacific (Mauritius) There is a limit on directing the second respondent and 

nominees to sell their shares in -JV Co. for passers-by the amount to be determined by M / s. Price 

Waterhouse Coopers, Chartered Accountants. 

Basic facts: 

(a) Applicant number 1 Namtech Consultants Private Limited is a company incorporated under the 

Act. Appellant No. 2 which is K.P.P. Nambiar's nomination was the shareholder of the first 

responding company, GE Thermometries India Private Limited, which was first incorporated under 

the Act in 1993 as a Private Company under the name and style of "Bowthorpe 'Thermometrix 

(India) Pvt. Ltd" sensors include all types of Termistors, Thermistors Probes and Thermistors 

Electronics. The first response company was Joint Venture Company and after that, it was called 

"JV Co". 

(b) The first appellant and its nominees have 26% issued, registered and paid the fine of the first 

respondent JV Co., and the balance of 74% is held by the second respondent company GE Pacific 

(Mauritius) Ltd. The respondent the second is a company owned by the third defendant which is 

General Electronic Company (GE Co. for short). The board of directors (BOD for short) has eight 

directors. The first appellant company has the right to appoint 2 directors and the second defendant 

has the right to appoint 6 directors to the Board of Directors of JV Company as provided for under 

the Articles of Association (hereinafter referred to as "AoA"). The second responding company 

nominated defendant No. 6 to 11 and the first appellate company nominated a second appellant as a 

director. Respondent No. 12 Mr. Padman G. Nambiar was nominated by the first plaintiff of JV Co. 

He owns 10 shares in it and was one of the first subscribers to the Memorandum and Articles of 

Association of the JV Company. 

(c) The second respondent company is subject to the laws of Mauritius and is a company owned by 

a third respondent company namely GE Co. In 2001, GE Co, acquired 74% stake in JV Co. , owned 

by Bowthorpe BV Netherland. The fourth respondent is the Deputy Chairman of the third respondent 

company GE Co., and the fifth respondent is one of its executives. Respondents Number. 6 to 11 

are full-time employees of GE Company. 

(d) Respondent No. 12, The Executive Director of JV Co., together with the first appellate company, 

filed Company No. 11/06 before the CLB under sections 397, 398, 399, 402, 403 and 406 of the Act 



 

 

29 | P a g e   

to all respondents seeking against them several exemptions of the declarations that the actions of the 

second respondent and its designated directors, namely, defendant Nos. 6 to 11, as alleged in this 

complaint, discriminate against the interests of JV Co., and put pressure on the applicants that 

decision No. 82 to 84 passed by the BOD -JV Co., at its meeting held on 23.12.2005 is illegal, 

unemployed, unemployed and unemployed and does not bind JV Co., and violates its AoA and to 

the relevant provisions of the action which compels applicants (complainants), etc. and demanding 

relief from the ban on respondents No. 2 and 6 to 11 which precludes them from disclosing 

confidential information about JV Co., to respondent No. 3, 4 and 5 and other cases of GE Co, and 

to prevent respondent number 3 GE Co., from interfering with the performance of JV Company 

directly or through its nominees / employees; to prevent respondents 2 to 11 from complying with 

stakeholders, JV Co., and the public etc. 

- Who was the majority shareholder of the JV Company at a fair price to be determined by a well-

known private company Chartered Accountants? 

(f) Impugned by the said CLB order, the plaintiffs filed a petition asking the court to set aside the 

direction set out in the order and order that the second respondent and the nominees sell their shares 

in JV Co., by giving the appellants the first option to purchase the same at a fair price to be 

determined by M / s. Price Waterhouse Coopers, Chartered Accountants. Opponents also sought in 

this appeal additional orders that were deemed appropriate and necessary by this court based on the 

facts and circumstances of the case. 

 BACKGROUND 

The two legal questions raised will be raised in this appeal for consideration and decision. Read as 

follows: 

1) Whether the CLB's order is stable in law as it has been disregarded in large quantities of 

documentary evidence (approved by the Opposition Responders) which clearly shows that acts of 

oppression are part of a conspiracy to cause the Appellants to "shrink and die". 

2) "That the CLB's discovery that, as a matter of urgency in the administration of defendant No. 1 

(due to acts of oppression of the Respondent Respondents), the Appellant must leave the JV 

Company, is in violation of the law, subject to the rules set by the Hon'ble High Court, Dale and 

Carrington Investment P) Ltd. v. PK Prathapan (2004) 4 Comp LJ 1 (SC)? 
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Although CLB, by transferring the dismissed order refused to give the applicants (applicants to 

Company Petition) any of the declared benefits, penalties etc. As it has been prayed specifically for 

their application due to allegations of repression, applicants I have never prayed in this appeal for 

any said exemption. However, they have prayed for the order to set aside the guidelines issued by 

CLB in the prescribed manner that they should sell their shares of JV Co to the second respondent 

Co and to issue a second respondent direction to Co and nominees will sell their JV Co holding 

share to passers-by giving them the first option . Therefore, the only question that will arise to 

consider and decide on this appeal would be, whether the CLB should have directed the applicants 

to become a minority shareholder of JV Co... To sell their shareholding JV Co... Up to 2 answered 

Co with the right amount guaranteed by a private and reputable company Chartered Accountants? 

There is an unavoidable situation in the affairs of the Company, which guarantees a lasting solution, 

as held at Cubo India Limited (UK) v. Potato Maruti Limited reported 2000 CLC 467. Therefore, 

the chances of running the JV Company jointly are small as also the majority of shareholders are 

powerless and their stay together will have a negative impact on the interests of the JV Company 

itself. The only way, in my opinion, to ensure the smooth and healthy operation of the JV Company 

and its shareholders is that the parties must diversify their methods without adverse effects on any 

of them. 

It is necessary to assess whether the CLB has reason to direct applicants to become small 

shareholders to leave the company by selling their shares to a second respondent. 

Relying on the following cases, i) Scottish Co-operative Wholesale Society Ltd v. Meyer and Anr. 

Reports (1958) 3 All English Laws Report 66; 

ii) Re Re Brenfield Squash Racquets Club Ltd. reports (1996) 2 Butterworths Company Law Cases 

184; 

iii) Mahabir Prasad Jalan and Anr. v. Bajrang Prasad Jalan no Ors. reported (1999) 2 Company L.J. 

71 (Cal) 72; 

iv) Dale and Carrington Invt. (p) Ltd., v. P.K. Prathapan and Ors.; 

CLB has made a serious mistake in directing applicants to sell their shares in JV Co. to the second 

company that responded and its nominees as it came to the handing over of the oppressor and to the 

financing of the oppressed. He also demanded that the first appellant company, defendant No. 12, 
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be the Managing Director of the first defendant JV Co. and members of their group other than the 

founders of JV Co. in 1993 it did not improve much until the third defendant GE Co. acquired its 

shares in 2001 and, after that, the 12th defendant handled the company's affairs without giving the 

respondent a chance to complain about him any mistreatment and therefore the complainants have 

no right to continue to control JV Co.. not a group of respondents and as a result the direction given 

to the applicant to sell their shares to the second respondent and those nominated cannot be legally 

retained. 

Although the CLB was justified in holding that because of the strained relationship between the two 

opposing parties, one of which had to leave JV Co. by selling its shares to another party but it was 

not appropriate to direct a group of registrars to sell their shares in favor of a group of respondents 

at a price to be determined by an independent company of hired accountants. Therefore, the legal 

question on this complaint should be answered in part in favor of the applicants and we respond in 

the same way. As a result, the current appeal deserves partial approval. It is therefore partially 

permissible and consequently a focused order and direction in which appellants will sell their shares 

in JV Co to the second defendant and nominees at a price to be determined by an independent 

company of hired accountants needs to be adjusted. 

ANALYSIS  

1. The court's decision was correct as the CLB had no reason to order the opposition party to sell its 

shares in favor of the respondent group at a price to be determined by an independent company of 

hired accountants. Therefore, the legal question in this complaint should be answered in part by 

favoring the appellants. It is true that the understanding used by the trial court is rarely compromised, 

but if the understanding is used on the basis of incorrect rules or by non-compliance, the appellate 

court may interfere with the understanding used by the trial court. In this case, when the court heard 

the case, while issuing the prescribed guidelines, it did not take into account that, in all other cases, 

a few shareholders were instructed to sell their shares in favor of the majority of the shareholders.  

2. Changes in the choice of existing law and reasoning were more consistent with previous thinking 

in comparative terms. In a careful study of the consideration of appropriate courts in the cases of 

Dale & Carrington Invt. (P) Ltd. (supra) and Mahabir Prasad Jalan and Anr. (Supra) it can be seen 

that in both cases the opposing shareholders were individuals but not joint parties as is the case now. 

In addition, for the first time in these cases, Director General Ramanujam allocated 6,865 shares of 
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his company in his favor without the notice of the Pratapan defendant who was convicted of fraud 

in Prathapan without pressure and therefore most shareholders were instructed to sell their shares in 

favor of a few shareholders. In addition, the second of the reported cases is, Mahabir Prasad Jalan 

and Anr. (supra) while reversing the original court order that the majority shareholder applicants 

should sell their shares to 1 to 3 defendants where, who were the minority shareholders, the Supreme 

Court noted that the original court, while issuing the directives, did not consider at all circumstances 

the minority shareholders were instructed to sell their shares in favor of the majority of the 

shareholders and that a separate case had to be filed to provide additional assistance in favor of 

responding Nos. 1 to 3. Opposing parties in that situation were also people who held equal shares in 

the company. We are therefore of the view that the above recognition of the Calcutta High Court in 

this alleged case cannot be applied to the facts of the present case. However absolute selection will 

not affect existing law. 

3. Thinking was legal and the understanding of the law was right as Examining all the said decisions 

relied on by an educated Adviser of both parties it can be seen that in any given decision there is no 

rule laid down and what facts in the given situation many shareholders may be instructed to sell their 

shares in favor of few or vice versa. Moreover, as noted by the Hon'ble Supreme Court in paragraph 

38 of its decision at Dale & Carrington Invt. (P) Ltd. (supra) The exemptions to be granted under 

sections 397 and 398 of the Act are subject to the facts of the case, therefore, in view of all the 

special facts of this case and in the proper manner of the company and its employees we must 

determine whether the CLB's directive their second responder calls for any interruption or should 

be left uninterrupted or needs to be changed. 

The court considered all issues and disputes and there was a vigilant view. if a party is instructed to 

sell its shares to another party at a price determined by a third party, i.e. a private company Chartered 

Accountant because even though the value of the shares will be determined by such Chartered 

Accountant scientifically and impartially by taking all the relevant facts considered, the price will 

only be 'price point'. 'where a potential buyer or seller may choose to buy or sell in competition with 

another buyer or seller. This sufficient compensation for the exit group of shareholders can be 

achieved by making both parties to the competition compete for the company's shares at a higher 

price than determined by the independent accountants. Therefore, we have a hypothetical view of 

the value in which the shares of JV Co. should be ordered to be sold by one party to another party 

should be 'competitive price and certainly should be more than the price determined by private 
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leases. This competitive price can be obtained by ordering each opposing party to quote from the 

closed cover its value (which must be higher than that determined by registered accountants) when 

it agrees to sell its shares to another party and agree to buy shares for another party and the party 

quoting a higher price than the other party quoted will be given the first opportunity to buy shares. 

the other party at such a high price as quoted in the first. 

CONCLUSION  

After a private registered registrar company, nominated by CLB, submits its report determining the 

price of each share to JV Co managed by the subscribing and responding teams, the same will be 

announced to each party and each party will quote from the closed cover before CLB the competitive 

price for each share in JV Co. which will be higher than the price determined by this hired accountant 

company, agreeing to buy shares of another party or sell its shares to another party at a higher 

specified price and the party whose price is higher than quoted by another party will have the first 

option to buy shares the group quotes a lower price, after which CLB will transfer the appropriate 

order directing the party quoting the higher price to buy shares the other party quoting the lower 

prices. 

 

Success rate of granting liquidated damages in Arbitration 

 

Introduction  

Liquidated damages clause are provision in a contract in which the parties agree on the amount of 

damages to be paid in the event of breach instead of having a court decide that issue. The Indian 

Contract Act, 1872, provides a basic structure of the law of contract in India , its enforcement, 
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various provision regarding non- performance and the breach of contract. This report is aimed to 

highlight provision regarding liquidated damages.  

A court usually awards the sum that would restore the injured party to the economic position they 

expected form the performance of the promise or promises on a breach of contract by a defendant. 

Parties can come into a contract for liquidated damages to be paid by one of the parties for 

infringement of the contract. Under common law, a liquidated damages clause would not be 

implemented if the sole purpose of the term is to punish an infringement. 

 

Damages, in simple terms, refer to a form of compensation due to a breach, loss or injury. As 

explained by fuller and perdue, damages may seek protection of “expectation interest”, “reliance 

interest” or “restitution interest”. Damages have attained importance particularly in commercial 

transaction and also as punitive measure for the violation of the rights of the persons concerned. The 

nature of the damages awarded different regions varies widely. They are commonly granted in case 

of tort or contract breach.   

‘Liquidated damages’ means that it shall be taken as the sum which the parties have by the contract 

assessed as damages to be paid whatever may be the actual damage. The parties to the contract may 

agree at the time of contracting that, in the event of a breach, the party in default shall pay a stipulated 

sum of money to the other, or may agree that in the event of breach by one party any amount paid 

by him to the other shall be forfeited. Often the term ‘liquidated damages’ is mistaken or rather 

confused with the term ‘penalty’. Thus understanding the term, we can clearly distinguish between 

the two.  

Construction companies use different type of contract depending upon project cost, scope of 

contracts depending upon project cost, scope of work, right of way , scheduled completion date, etc. 

construction of any project in modern time is riddled with complexities and risks. 

To confirm or reject a claim for liquidated damage by a party in a legal proceeding, certain factors 

are taken into account by the arbitrators and the courts in India i.e the sum of liquidated damages 

are those liberated from an indefinite quality and controlled by agreement, or it could be by the 

court, to show an exact measure of obligation or damages or exact information from which the real 

value was determined. 
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Liquidated damages should never be considered as a penalty. As it is pre-assessed loss agreed 

between the parties at the time of making a contract as likely to arise from the breach of a contractual 

provisions or obligations, while a penalty is a stipulation in the contract like ‘terroram’, which can 

be defined as a stipulation to award and impose an amount due to breach which is so disproportionate 

that no knowledgeable person would consider the same as a reasonable pre-estimate of loss. 

Section 74  

 

Contract comes into being 

 

The contract has a specific amount as compensation  or penalty that would be generated in the event 

of a breach of the contract 

 

Breach of contract  

 

Compensation by the breach-causing party. The compensation shall be appropriate and not more 

than the amount determined as liquidated damages in the contract. 

Formula for calculation of damages: 

In the event of a breach of construction contract, it is difficult to establish the amount of loss suffered 

due to the fault of the other party based on documentary evidence so, in such cases reliance is placed 

on well-established concepts and formulae which are available for calculating of losses. 1. Hudson 

Formula 

                2. Emden Formula  

                3. Eichleay Formula 

In Fateh Chand v Balkishan Das the supreme court stated: 

Section 74 declares the law as to liability upon breach of contract where compensation is by 

agreement of parties predetermined or where there is a stipulation by way of penalty. But the 
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application of the enactment is not restricted to cases where the aggrieved party claims relief as a 

plaintiff. The section does not confer a special benefit upon any party. It merely declares the law 

that notwithstanding any term in the contract for determining the damages or providing for forfeiture 

of any property by way of penalty the court will award to the party aggrieved only reasonable 

compensation not exceeding the amount named or penalty stipulated.  

The supreme court also framed the following guidelines in the saw pipes case for arriving at the 

‘reasonable compensation’ vide section 74 of the contract act. Before deciding that a claimant is 

entitled to any compensation the term of the contract must be considered; where such terms are 

unambiguous the sum named therein must be awarded unless such sum is found to be by way of a 

penalty or in any case unreasonable. In all cases of breach, section 74 is to be read with section 73 

and therefore it is not essential for a party to prove actual losses before claiming a decree; court is 

competent to award ‘reasonable compensation’ in case of breach irrespective of the existence of any 

such proof. Sometimes it is impossible for the court to determine the damages with certainty in 

which case the court can safely award the stipulated sum if it is the genuine pre-estimate of damages 

by the parties as the measure of reasonable compensation.      

Conclusion  

After seeing the various provisions both under Indian Law can conclude the common analogy 

between them. Yet the distinction between liquidated damages and penalty is not all together 

irrelevant to the section. The inquiry encompassing the idea of liquidated damages in an agreement 

should be dispassionately evaluated to set up whether it is a terroram / penalty or genuinely deals 

with the pre-estimated loss as liquidated damages serves a compensatory work and there is a genuine 

loss, the court should grant damages to the aggrieved party based on equitable doctrines, without 

the need to measure or prove the definite/ actual loss. 

Footnotes  

1. AIR 1962 SC 1314  

2. Contract specific relief, Avtar Singh  

3. https://main.sci.gov.in    
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Shareholders’ Rights in Private and Public Companies 
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Abstract: 

Companies in India are largely created and regulated by the Companies Act 2013. In India, there are 

two major categories of corporations, private limited companies and public limited companies which 

are limited either by shares or by guarantee. In both of these companies, shareholders play an 

extremely crucial role. A shareholder, also known as a stockholder, is any person, corporation, or 

entity who owns at least one share of the underlying capital of a corporation. Recently, factions of 

shareholders of some firms have waged their battles in the mainstream media. Despite more than a 

hundred clauses in the Companies Act specifically outlining shareholder rights, shareholder 

democracy has not yet been successful due to a lack of vigorous and well-developed shareholder 

sentiment. In India, the same applies with similar authority. 

 A big company's shareholders do not choose to attend general meetings when much of the authority 

is concentrated in the hands of the directors or majority shareholders. They are only concerned with 

the valuation of stock and dividends. When they learn that they are not earning a reasonable yield 

or that the valuation of their stock has no chances of growing in value, they transfer their investment 

to shares of other firms.8 It is critical for a company to look after them because they play an important 

                                                             
8N.M. Tripathi, Some Problems of Monopoly and Company Law 210 

(N. M. Tripathi, 1972) 
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part in the company's structure and earnings. They are the company's key owners and should be 

protected and rewarded on a regular basis. Shareholders ought to know about the limitations on their 

rights, whether a company appoints directors using a majority-voting system, their capacity to 

approve impact organizational transactions, their ability to submit dissenting resolutions at an annual 

general meeting, how directors using a majority-voting system, their capacity to approve impact 

organizational transactions, their ability to submit dissenting resolutions at an annual general 

meeting, how to participate in share voting – in person or otherwise – and strategies in order to 

effectively assert their rights This article seeks to elaborate the concept of shareholders and their 

importance in the corporate sector of the country and because of the division of ownership and 

management, as well as the dispersion of shareholders across the world, it is important for 

shareholders to recognise their rights, privileges, and liabilities 

Introduction: 

A shareholder, also known as a stockholder, is a person or entity (including a corporation) that 

legally holds one or more shares of a public or private corporation's share capital. Shareholders of a 

company can be referred to as ‘owners’. An individual is not a shareholder of a company unless 

their name and other information are registered in the corporation's registry of shareholders or 

members. The shareholding percentage held dictates a shareholder's impact on the company. In 

certain cases, majority shareholders are the creators of the firm. Majority owners of older 

corporations are often relatives of the company's founders. In any case, by owning more than half 

of a company's voting interest, majority owners wield significant ability to manipulate crucial 

operating decisions, such as the replacement of board members and C-level executives such as CEOs 

and other senior employees. As a result, corporations often want to stop getting majority owners 

within their ranks. A company's shareholders are constitutionally distinct from the corporation itself. 

They are usually not responsible for the corporation's obligations, and shareholders' responsibility 

for business debts is stated to be limited to the outstanding share price, unless a shareholder has 

given assurances.  

The company is not obligated to report the beneficial ownership of a shareholding, only the 

registered owner. When more than one person is listed as the owner of a shareholding, the first 

person listed as the owner is deemed to have ownership of the shareholding, and all contact and 

messages are directed to that person. Since shareholders are effectively owners of a corporation, 

they profit from its growth. These benefits take the form of higher equity market values or financial 
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gains distributed as dividends. When a company loses revenue, the share price invariably increases, 

leading shareholders to lose money or see the value of their investments fall. If the business is 

liquidated and the properties are sold, the shareholder will be entitled to a part of the proceeds, 

assuming that all creditors have been compensated. When such a situation happens, the value of 

becoming a stockholder is that they are not obligated to shoulder the company's loans and contractual 

commitments, which means creditors cannot force stockholders to pay them 

Types of Shareholders: 

Shareholders are divided into two types: Equity or Stock shareholders and Preference shareholders. 

These two are the two main types of shareholders in India. Equity shareholders are the most 

significant stakeholders of a company and possess voting rights but when it comes to dividend 

payment, preference shareholders would be paid first. When it comes to preference shareholders 

because of their ‘preferential’ position, normally do not have voting rights. They earn fixed 

dividends that are usually greater than those paid to common stockholders, and their dividends are 

paid before those of common stockholders. 

Rights of Shareholders in a Company: 

 Appointment of Directors. 

Directors are people who are in charge of overseeing the affairs of a corporation. They are referred 

to collectively as the ‘Board of Directors’ or the ‘Board’. A company's brain is its board of directors. 

They play an important part in the company's organisation. 

Directors make decisions on a company's management individually at Board Meetings or at 

meetings of committees established for particular purposes. 

Shareholders have a major impact on the selection of directors. For the nomination, the shareholders 

must pass an ordinary resolution. Aside from that, shareholders may nominate different styles of 

directors. They are as follows: 

i) An Additional Director who will serve until the next general body meeting; 

ii) An Alternative Director who will serve as such for a period of three months; 

iii) A Nominee Director 

iv) In the event of a casual vacancy in the office of any director selected at a general meeting of a 

public corporation, a director is appointed. 

v) Moreover, any proposal passed in the general body meeting for the appointment of a director may 

be questioned. 



 

 

40 | P a g e   

 Legal Action against Directors. 

Shareholders have the right to file a suit on behalf of the corporation based on the fact that if the 

people in charge of the company, do not take action to enforce the company's interests, the 

shareholders, as members of the company, are permitted to sue them. Pennington refers to such 

individual members' actions as "derivative conduct" in his book ‘Corporate Law’ since the right to 

sue is obtained from the company. 9 That being said, 

since the money collected would be in the company's interest, the company must be listed as a 

claimant in the action. Shareholders can also prosecute directors under the laws outlined in the 

Companies Act of 2013. They are as follows:  

 i) Any act done by the director in any way that is counterproductive to the company's affairs.  

ii) Any act that goes above the letter of the law or violates the Constitution.  

iii) Fraud.  

iv) If the company's properties are transferred at a low valuation.  

v) When there is a diversion in business money.  

vi) Any act committed in bad faith. 

In Foss v. Harbottle, the focus was on the procedural character of the action, that a corporation is a 

distinct legal body, and if it suffers a legal injury, it does not follow that any of the employees 

collectively incur legal injury as well. 

 Appointment of company auditors. 

The laws requiring corporations to be audited by chartered accountants are a great security for 

shareholders. The auditors must review the accounts and report that the profit and loss account 

provides a truthful and correct view of the company's profit or loss for the year, and that the balance 

sheet provides a truthful and correct view of the company's state of affairs. The auditors of the 

corporation are also expected to specify in their report if the records are clear and transparent and 

represent the correct numbers as legally required to have been established in their view. The auditors 

will be found accountable if they fail to carry out the audit correctly and diligently report to the 

shareholders. Shareholders may also nominate the company's auditors. According to the Companies 

Act of 2013, the board of directors shall select the company's first auditor. Furthermore, the owners 

will vote at the annual general meeting on the report of the board of directors and the audit 

                                                             
9 N.M. Tripathi, Some Problems of Monopoly and Company Law 219, (N.M. Tripathi, 1972) 
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committee. The appointment is usually made for a period of five years, and it can be accelerated by 

passing a resolution at the annual general body meeting. 

 Voting Rights. 

Any shareholder of a company limited by shares who holds some equity share capital has the right 

to vote on any motion put before the company in respect of such securities, and his voting right on 

a poll is proportionate to his share of the company's paid up equity capital. A member owning any 

preference share capital shall have the right to vote only on motions affecting the rights attached to 

preference shares.  Any equity shareholder has the right to vote on any issue that the company is 

constitutionally competent to deal with, even though he has a vested interest in the subject-matter 

that is contrary to or separate from the general or special interests of the company. A shareholder's 

vote is a property right that can be exercised when a shareholder sees fit in his own best interests. 

When a shareholder's name is entered in the company's registry of shareholders, he cannot be denied 

the right to vote on the grounds that his name has not been on the register for the defined time prior 

to the date of voting. 

Shareholders may also attend and vote at the annual general body meeting. The rules of the 

Companies Act 2013 must be followed by any company registered in India. Any Indian company is 

required to hold an annual general meeting once a year. The meeting may be held anywhere, 

including the company's headquarters or any other location specified by the company. There are also 

mandatory agendas to be addressed at the conference. These include matters like implementing 

financial statements, nominating or ratifying directors and auditors, and so on. When a motion is 

proposed by a company's owners, it can only be approved by a vote of the shareholders, according 

to the Companies Act of 2013. The Companies Act of 2013 acknowledges the following forms of 

voting: 

i) Voting by show of hands – Each delegate of the meeting has one vote. As a consequence, in this 

form of election, shareholders vote exclusively by showing their hands.  

ii) Polling votes – In this form of voting, the chairman or shareholders request a poll. However, in 

the case of differential voting rights, a specific class of stock shares can also have weighted voting 

rights.  

iii) Electronic voting– A business with more than 1000 shareholders is expected to set up an online 

voting facility. Every member should be granted the option of voting online.  

iv) Voting by postal ballot– Any motion in the meeting can also be approved using a postal ballot. 
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In this respect, it is also crucial to note that section 176 of the Companies Act grants a shareholder 

who is entitled to attend and vote at a business meeting the essential right to nominate another person 

(whether a member or not) as his proxy to attend and vote in his place. Attending meetings of a 

corporation located in a remote location is usually inconvenient for a shareholder. However, he will 

exercise his right to vote by naming a man of his choosing as his proxy under the proxy scheme. 

 Right to call General Meetings. 

Calling an Annual General Meeting is well within the rights of the shareholders. They have the 

authority to order a company's director to call an extraordinary general meeting. They can also 

appeal to the Company Law Board for the conducting of a general body meeting if it is not performed 

in compliance with the regulatory specifications. 

An Indian corporation is mandated by law to hold an annual shareholders' meeting known as the 

annual general meeting (AGM). The first AGM must be held within nine months of the end of the 

first fiscal year, and subsequent AGMs must be held within six months of the end of each subsequent 

fiscal year. Companies can request a three-month extension for keeping the AGM by submitting an 

application to the Registrar of Companies. However, there is no way to extend the period until the 

first AGM. A fiscal year or financial year starts on April 1 and ends on March 31 of the following 

year. The AGM must be held within working hours, which are from 9:00 a.m. to 6:00 p.m. on days 

other than national holidays. 

i) The AGM must be held at either the company's registered office or its principal place of business. 

ii) Any other location within the district, town, or village where the company's registered office is 

located. An unlisted company's annual general meeting (AGM) may be held anywhere in India with 

the prior written or electronic consent of all shareholders. 

The following things are needed on the AGM agenda:  

a) Adoption of financial statements. 

b) Appointment of the company's auditors. 

c) Appointment of directors to replace those who are retiring on a rotating basis (in the case of a 

public company). 

 Right to receive Notice of meetings. 

Shareholders may express their opinions on the governance, stewardship, and direction of their 

businesses at annual general and special meetings. As a result, they should be given plenty of 

notification of upcoming sessions, as well as adequate detail about the topics being addressed, so 
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that they can carefully consider their answers and votes. In addition, businesses can introduce 

systems and processes that allow shareholders to exercise their voting rights regardless of whether 

or not they are present at company meetings. Every shareholder must be given notice of every 

meeting, either directly or by letter, at his registered address in India, or, if he does not have a 

registered address in India, to the address, if any, within India supplied by him to the company for 

receiving notices. A notice convening a meeting shall specify the location, date, and time of the 

meeting, as well as the nature of the business to be transacted. For holding some kind of general 

meeting or passing some kind of motion, whether ordinary or extraordinary, twenty one days' notice 

is needed. A general meeting can be held with less notice if, in the case of an Annual General 

Meeting, all members eligible to participate and vote agree in writing, or in the scenario of other 

general meetings, only members holding 95% of the available voting power agree. The twenty-one-

day notice period has been set to provide shareholders time to organise themselves and form an 

opinion, if needed, on the agenda and proposals to be discussed at the general meeting. And more 

importantly, even if it can be shown that a delegate will not have attended the meeting, the convener 

of the meeting is always expected to provide him with adequate notice. 

 Right to inspect the records and registers and get copies of financial statements. 

According to Section 163 of the Companies Act, 2013, directors of the company are expected to 

retain financial documents such as lists, indices, and debenture holders of the members at the 

registered office of the company. Furthermore, those documents are available for review within 

regular business hours. Any minimal fees can be levied for inspecting business archives and 

obtaining extracts from them. Since shareholders are the principal stakeholders in a company, they 

have the right to audit the company's accounting registry and books, as well as raise questions about 

them if they so wish. Shareholders are also allowed to obtain copies of financial statements. It is the 

company's responsibility to deliver the company's financial report to all of its owners, whether in a 

quarterly or annual filings. 

 Winding up of the Company 

Before the corporation is dissolved, it must notify all of its shareholders, and all credit must be 

granted to all of its shareholders. A corporation can be wound up by its shareholders. The Companies 

Act of 2013 allows a shareholder to petition the Tribunal for the winding-up of a company even 

though he/she is the holder of fully paid-up shares, or the company has no assets or surplus to 
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distribute among shareholders after the satisfaction of its liabilities, and certain shares were 

originally allotted to him or have been held by him and registered in his name. 

Conclusion. 

Shareholders play an important role in the management of a company. They have a variety of 

privileges, including the naming of the company's management, auditor, and so forth, as well as 

voting rights and a say when the company goes bankrupt but for every right comes a corresponding 

obligation, which the shareholder must faithfully carry out. Companies in India are largely 

established and regulated by the Companies Act of 2013. In India, there are two categories of 

corporations: public limited companies and private limited companies. People in India like to 

establish a private limited company because there are less regulations and more incentives. 

Shareholders play an important role in the operation of a company. An organisation must look after 

them, and they should all be safeguarded and they should get an adequate bonus on time. The main 

managers, including directors and others, were granted a legislative role and some privileges. 

Different members of the Company, including the Chairman, are also allowed to hold statutory 

financial reports and the company registry in compliance with section 170 of the Companies' Act, 

have also been granted special powers. 

Members will have the freedom to audit and extract those documents and file in order to preserve 

integrity of every organisation during the due course of registration. This is to comply and uphold 

provisions on corporate governance. The shareholders should have an inspection right in the current 

process of the country's growth to audit books of accounts. A duty to explain the Board's report in 

relation to non-declaration of dividends where a company's earnings are adequate to guarantee 

declaration of dividends should be put on the directors. Shareholders must know, if necessary, 

whether a business elects directors by a majority voting standard, their eligibility to approve 

substantial company transactions, their ability to present dissident resolutions at an annual meeting, 

their participation in voting by shareholders – whether in person or otherwise, and the opportunities 

available to shareholders to exercise their rights appropriately. 
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Amendments in the Restructuring of Listed Companies 

 

Abstract 

In the Indian scenario, any listed company wishing to restructure in any sense has comply with the 

regulations and guidelines circulated by the SEBI from time to time. Restructuring can be of various 

types such as merger, demerger, capital reduction, reconstruction. SEBI, the Securities and 

Exchange Board of India, is the national regulator and every listed entity comes under the purview 

of the same. Further, every such entity has to comply by the various regulations that the regulator 

rolls out according to changing needs of the market. The national regulator published new guidelines 

for the restructuring of the listed companies in the Circular No. CFD/DIL3/CIR/2017/21 dated 10 

March 2017. These regulations are further amended from time to time. This paper pertains to these 

guidelines. These new guidelines cover not only the entities, but also the stock exchanges and what 

they must keep in mind when a company files for restructuring of any kind. The stock exchanges 

also have certain obligations when a listed entity submits for restructuring.  

The power of SEBI is reflected throughout the trading operations of a listed entity. The SEBI has 

set out the SCR Rules, 1957 which contains the requirements which a company must comply with 

in order to be listed on a stock exchange. Further, only SEBI has the power to forego the said 

requirements if it thinks fit so to do or on the recommendation of a recognised stock exchange.  

Purpose: The purpose of selecting this topic for the purpose of this research is to provide a broad 

overview of the guidelines published by the regulator. The paper aims to preclude any sense of 

ambiguity that might be existing around the said guidelines. This study covers the latest amendments 

made by the SEBI and provides an insight into the same. 

Keywords: SEBI, listed company, independent directors, audit committee, minority shareholders.  
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An Overview Of The Recent Amendments In Guidelines For Restructuring Of Listed 

Companies 

To begin with let’s start with understanding what listed companies are. According to the Section 2 

(52) "listed company" means a company which has any of its securities listed on any recognised 

stock exchange10. 

A listed company in India that wants to do a merger, demerger, reconstruction, or capital reduction 

must follow the rules, circulars, and instructions provided by the Securities and Exchange Board of 

India (SEBI) from time to time and update themselves with these changing rules. Regulation 37 of 

the SEBI (Listing Obligations and Disclosure Requirements) Regulations, 2015 (Listing 

Regulations) states that: 

“Without  prejudice  to  provisions  of regulation 11,  the  listed  entity  desirous  of 

undertaking  a  scheme  of  arrangement  or  involved  in  a    scheme  of  arrangement,shall 

file the draft scheme of arrangement,proposed to be filed before any Court or Tribunal 

under  sections  391-394  and  101  of  the  Companies  Act,  1956  or  under  Sections  230-

234  and  Section  66  of  Companies  Act,  2013,  whichever  applicable, along  with  a 

non-refundable  fee  as  specified  in  Schedule  XI,] with  the  stock  exchange(s)for 

obtaining Observation  Letter  or  No-objection letter, before  filing such  scheme with  any  

Court  or  Tribunal,in  terms  of  requirements  specified  by the Board orstock exchange(s) 

from time to time11.” 

Furthermore, a public company that wishes to have its shares listed on a stock exchange must meet 

the conditions set out in the Securities Contracts (Regulation) Rules, 1957 (SCR Rules). However, 

SEBI has the authority to waive or ease the strict compliance of any or more of the SCR Rules listing 

conditions, either at its discretion or on the advice of a recognised stock exchange. 

SEBI Circular No. CFD/DIL3/CIR/2017/21 dated 10 March 201712 (which is amended from time 

to time) has outlined the processes to be pursued by Indian listed companies contemplating some 

                                                             
10https://www.sebi.gov.in/guide/guide20001.html#:~:text=xviii)%20%22Listed%20Company%22%20means,on%20

a%20recognised%20stock%20exchange. 
11 https://www.sebi.gov.in/sebi_data/attachdocs/1441284401427.pdf 
12 https://www.sebi.gov.in/legal/circulars/mar-2017/circular-on-schemes-of-arrangement-by-listed-entities-and-ii-

relaxation-under-sub-rule-7-of-rule-19-of-the-securities-contracts-regulation-rules-1957_34352.html 
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form of restructuring, including mergers, demergers, reconstructions, capital reductions, and so on. 

The Guidelines also spell out the stock exchange's responsibilities in relation to a listed company's 

Schemes. In addition, the Provisions have laid out the criteria/requirements for companies wishing 

to be relaxed from the SCR Rules' stringent conditions in order to list their shares on the stock 

exchange(s) under the Schemes. 

SEBI recently made some revisions to the Guidelines by way of a circular dated 3 November 2020 

in order to further streamline the processing of draft schemes submitted with the stock exchanges 

and allow some revisions to the Principal Circular relating to proposed schemes of arrangement by 

listed entities.The amendments outlined in the Amendment Circular was intended to ensure that 

recognised stock exchanges only refer draft schemes to SEBI after being thoroughly satisfied that 

the listed company complies with the SEBI Act, Laws, Regulations, and circulars. 

The Amendment Circular will apply to all schemes that are filed with stock exchanges after 

November 17, 2020. But the regulations relating to obtaining listing/trading clearance from stock 

exchanges after the scheme has been approved by the High Court/NCLT will apply post 3 November 

2020 

Below are the amendments introduced by SEBI: 

a) Audit committee report 

According to the Rules, a listed company is expected to submit such documents, including a report 

from its audit committee endorsing the draft Scheme, before sending the Scheme to the stock 

exchanges for their observation letter or no-objection letter in compliance with the Listing 

Regulations. The Amendments stipulate that the audit committee will now be expected to comment 

on the following issues in this draft Scheme report: 

1) The reason for the merger, demerger, amalgamation or arrangement; 

2) The justification of the scheme; 

3) Collaboration of business of the entities that are involved in the scheme; 

4) Effect of the scheme on the concerned shareholders; 

5) Analysis of the cost benefit of the scheme.  
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After that, the audit committee would consider the valuation report, among other things, before 

making decisions on the draft Scheme. 

Very clearly, this increases the regulatory and compliance pressure on the Audit Committee, which 

is already overburdened. This shift is in line with the general trend of focusing more on the 

Independent Directors and Audit Committees recommendations rather than the whole Board. The 

Audit Committee will have to do a cost-benefit study of tax-related expenses, stamp duty, consulting 

costs, price adjustment processes, and other costs to see if they are justified in light of the 

transaction's ultimate goal in the short and the long term. 

Although the CEO/CFO of a publicly traded firm should be in charge of this exercise, the Audit 

Committee will now have to consider and comment on these aspects as well, potentially making the 

Audit Committee's position more executive in nature than the non-executive role intended by the 

Companies Act. 

b) Independent directors' committee report 

A listed company will also be expected to submit a report from its committee of independent 

directors supporting the draft scheme, taking into account that the Scheme is not adverse to the listed 

company's shareholders. 

The amendment circular contains a new requirement of obtaining a report from the committee of 

independent directors, recommending the draft scheme, that the scheme is not prejudicial to the 

interests of the shareholders of the concerned listed entity. The motive behind this appears to be the 

total safety and benefit of the public shareholders. The independent directors must deliberate upon 

the issue to give their clear views so that the investment of the public is an informed decision.  

The Securities and Exchange Board of India is of the opinion that the mere approval of the scheme 

by the board cannot be considered appropriate to protect the interests of the minority shareholders. 

Thus, an explicit certification of the committee of the independent directors supplies a sense of 

safety that the scheme is not against the interest of the shareholders. In other words, this practice has 

been introduced to add a second layer of safety for the prospective and current investors. Though 

the said move is in the best interests of the minority shareholders, there would be bigger practical 
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challenges for both the Audit committees as well as the independent directors committee. Thus, this 

would need deeper deliberations.  

This concept of a Committee of Independent Directors is not new from the perspective of the SEBI 

regulators. The Regulation 26 of the SEBI (Substantial Acquisition of Shares and Takeovers) 

Regulations of 2011 already had a provision regarding the Committee of Independent Directors 

providing a reasoned recommendation to a proposed offer. SEBI also allows the Committee to take 

external professional advice at the target company’s expense. In the absence of specific guidance 

from the SEBI, the scope of the said report which is not merely a recommendation seems to be 

wider, wherein they have to make sure that the new scheme would in no way be detrimental to the 

interests of the shareholders. This would create various hindrances, not the least of which being the 

subjectivity around the interpretation of the term “detrimental to the interests of the shareholders”. 

It must be noted that the independent directors are not the executive directors of an entity. In other 

words, their scope is limited to their participation in the Audit committee and board meetings. Their 

participation in the day to day operations of the company has been limited explicitly by the 

Companies Act and the LODR. This leads to the other practical hindrance. Their knowledge of the 

ground data and resources of the company is limited which might raise questions on their ability to 

prepare the said report. However, it is their duty to act with extreme caution because if the report 

turns out to be misleading or inaccurate, they can face serious legal ramifications. This legal liability 

on them has been placed which, one might argue, is arbitrary, due to the above state reasons. On the 

other hand, the legal sanction forces them to prepare a report which is free from personal bias and 

preferences.  

This introduction is appears to be part of the new trend of the Securities regulator of the country 

relying more heavily on the concept of independent directors. The SEBI consultation paper on the 

Review of the SEBI (Delisting of Equity Shares) Regulations, 2009 has introduced a new proposal 

which mandates the committee to provide their reasoned recommendations on the proposal of 

delisting.  

Furthermore, there are still some dry areas which need much more deliberation. These include the 

composition of the ad-hoc Committee of Independent Directors, the valid quorum of the said 

committee, whether two independent directors amount to a valid quorum for the said committee 

irrespective of its total composition. The recommendations of the Audit Committee, the Committee 
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of Independent Directors, by the board, and their sequencing would need proper guidance from the 

Securities and Exchange Board of India.  

The current regulatory framework in itself has a lot of formalities and checks already. The SEBI 

Scheme circular requires the Audit Committee to prepare and submit a report recommending on the 

draft scheme, taking into consideration the valuation report. There can be repetition of efforts on the 

part of the directors here. This is due to the fact that two-thirds of the total members of the Audit 

Committee are Independent directors, and preparation of a separate report by the Committee of 

Independent Directors leads to duplication of the work. This is a managerial and logistical hindrance 

which delays the result and complicates the process. This raises a question as to whether the 

members of the Audit Committee also form the part of the Committee of Independent Directors.  

There are certain cases where the approval of the majority of the minority shareholders is mandatory. 

This has been done to protect and further their interests. These include schemes involving- 

 Promoter/ Promoter group and their related parties, 

 Merger of an unlisted entity which results in the voting share of the pre- scheme shareholders by 

more than 5%, 

 Transfer of whole of substantial part of the undertaking of the listed entity for non-equity 

consideration.  

Additionally, under the Companies Act, apart from the NCLT sanction and obtaining no-objections 

from other regulatory authorities, shareholders’ approval holds a very major portion. This threshold 

has been set at the majority of the number of shareholders holding 3/4th of the total value of the 

outstanding shares of the company. This ensures proper safety of the interest of the minority 

shareholders. The say granted in this regard to the shareholders is the most important as compared 

to the other corporate transactions.  

To fastrack the process, instead of requiring a separate report from the Committee of Independent 

Directors, the approval of the majority of the Independent Directors would have been more suitable. 

The desired objective would also have been achieved, and the hassle involved would have been 

avoided. As explained above, the process involved creates many managerial, logistical and 

economic limitations which could have been avoided. The increased costs and time involved work 

against the favour of the entity, and in turn, the minority shareholders whose interests it envisaged 

to protect.  
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c) Valuation Report 

Prior to the changes, a listed company had to send an independent chartered accountant's valuation 

report. The Reforms, on the other hand, state that a listed company must now receive a valuation 

report from a registered or licenced valuer. This move brings the Guidelines' rules in line with the 

Companies Act of 2013. 

All listed companies are expected to request a valuation report from an independent chartered 

accountant under the SEBI Scheme Circular. A registered or licenced valuer has to give a valuation 

report under the Companies Act. This seems to be a technical reform that takes the SEBI Scheme 

Circular into line with Section 247 of the Companies Act13.A licenced valuer, who may or may not 

be a chartered accountant, would be able to issue a valuation report for a scheme of arrangement. 

This shift coincides with regulators rising approval of the registered valuer system for performing 

valuation exercises. 

Furthermore, the Companies Act provision referring has been corrected, with the meaning of 

“substantially the whole of the undertaking” now being applied to Section 180(1)(a)(ii) of the 

Companies Act (which describes the phrase ‘substantially the whole of the undertaking’), rather 

than Section 180(1)(a)(i) (which defines the word "undertaking")14. 

d) No-objection letter from the stock exchanges 

The stock exchanges are expected to forward the draft Scheme and other documents to SEBI along 

with their observation letter or no-objection letter, according to the existing requirements of the 

Guidelines, upon receipt of the draft Scheme and other documents. SEBI submits its views on the 

draft Scheme to the stock exchanges after receiving an observation letter or a no-objection letter 

from them. 

The Reforms also made it obligatory for stock exchanges to send their no-objection letters to SEBI 

while forwarding the Scheme to SEBI. It has removed the option of the observation letter. SEBI 

may respond after it receives a no-objection letter from the stock exchanges comprising national 

                                                             
13 http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17657 
14 https://www.mca.gov.in/SearchableActs/Section180.htm 
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trading terminals, or the designated stock exchange, as the case may be. SEBI will not include its 

comments on the Scheme until the stock exchange(s) has issued a no-objection letter in that regard. 

e) Additional disclosures to be made at the time of listing of equity shares 

A firm wishing to list its securities or shares on a stock exchange(s) under the Scheme must publish 

ads in the newspaper providing information on such issues such as capital structure, market items, 

financials, and particulars of the group businesses, among other things. According to the 

amendments, the issuer company must now also publish the required details on the stock exchange's 

website in the form of an information paper (s). 

The Amendments also mandate the issuer company to make such additional disclosures, such as 

disclosures relating to pending criminal proceedings against the promoters, a minimum of five (5) 

and a maximum of ten (10) internal risk factors, and specifics of any disciplinary action taken against 

the promoters by SEBI or stock exchanges in the previous five (5) financial years. 

f) Listing of the equity shares having differential rights 

The new rules provide for the listing of equity shares with differential rights, voting, or other rights 

(SR Shares) without the need for an initial public offering, but only under such conditions. However, 

in light of recent changes to the Listing Regulations as well as the SCR Rules relating to the issuance 

of SR Shares, the Amendments have now abolished this clause. 

Except for the provision in relation to additional disclosures (to be made at the time of listing of 

equity shares), which will be applicable to all listed companies requiring listing and/or trading 

clearance from the stock exchanges after 3 November 2020, the above amendments would apply to 

all Schemes to be incorporated with the stock exchanges after 17 November 2020. 

CONCLUDING REMARKS: 

The Amendments seek to strengthen the stock exchange’s responsibilities and transparency by 

allowing them to refer draft Scheme(s) to SEBI for comment only after they are thoroughly satisfied 

and convinced that the draft Scheme complies with the SEBI Act, laws, rules, regulations, and 

circulars issued thereunder. 
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Furthermore, the audit committee's scope in relation to the Scheme(s) has been extended and 

enhanced, as the audit committee report would be expected to contain comments on a number of 

other facets of the Scheme as discussed above such as the reason for the new arrangement, 

justification of the scheme, scheme's effect on shareholders etc. 

The requirement of a report from the committee of independent directors, who will now give their 

recommendations on the Scheme after taking into account the Scheme's impact on the public is 

considered to be the most significant amendment. Also, the additional disclosures to be made by the 

issuer company seeking listing of its shares pursuant to the Scheme will strengthen the corporate 

governance framework.This is especially important when the Scheme includes promoters/promoter 

group entities. 

In such situations, the independent directors must closely examine the said scheme to ensure that it 

is not harmful to minority shareholders before making decisions on it and giving their 

recommendations on the same. The independent director’s report would help the minority 

shareholders to consider how a specific Scheme (or Schemes) could impact their interests before 

voting on the Scheme (s). As a result, this provision seeks to protect the rights of minority 

shareholders. 

The Amendment Circular attempts to increase the level of transparency and disclosure in relation to 

the schemes of arrangement for the good of public shareholders. To the point, the improvements 

tend to be positive and in the correct direction. However, when seen in the light of the overall 

regulatory obligation placed on already overburdened organisations of Independent Directors and 

Audit Committees, it adds to their already heavy workload. 

The reforms aim to improve transparency in the new scheme by requiring more reviews and 

disclosures. It also imposes an onerous duty on the audit committee and independent directors to 

make a decision after carefully considering the scheme in view of the conditions set out and checking 

that it is not harmful to the listed entity's shareholders. The stock exchanges must now have a "no-

objection" to the draft scheme rather than justan "observation letter." 

Provided that draft schemes will be subject to close inspection and ensure that the draft schemes 

conform with SEBI Act, Rules, Regulations, and Circulars at the level of stock exchanges, this is 



 

 

54 | P a g e   

likely to make the mechanism more transparent and minimise SEBI comments. The remaining 

changes are technical and clarifying, with the aim of aligning with other statutes. 

With a record 1,393 independent director positions vacant in 2019 – twice the number of exits in the 

previous two years – and another 567 resigning from January to August 2020, the structures of 

Independent Directors and Audit Committees are now under pressure15. It is imperative that they be 

protected from retaliation by law enforcement agents for numerous technical breaches committed 

by the companies. 

SEBI has repeatedly refrained from establishing a lead Independent Director institution. SEBI tends 

to be making them into "soldiers without the sword," since they lack an office and staff in the listed 

companies, as well as other supporting facilities to carry out their ever-increasing duties and 

obligations under numerous laws and regulations. 

Based on the above review, it can be concluded that the changes made are not only updates but also 

extremely significant modifications and additions. Listed companies must now be much more open 

in their dealings and transfers. This clearly means that more transparency has to be adopted by the 

listed companies in their functioning. While this is undoubtedly advantageous to the shareholders 

of the particular listed company, it could be an additional challenge for these companies, who 

already have a lengthy list of disclosures and compliances to meet. 

Analysis of Unregulated Digital Lending and the Way Forward 

 

Over the past few months digital Lending through mobile applications has become a major issue. 

There are several states that report of incidents of suicides who has fail to repay the loan taken 

through digitally or mobile apps. There are multiple lending platform that amounting to harassment, 

                                                             
15 https://economictimes.indiatimes.com/news/company/corporate-trends/resignations-by-independent-directors-

double-in-2019-as-risks-grow/articleshow/72972968.cms 
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threats, cyberbullying, hidden processing fee, exorbitant interest rate to borrowers and most of this 

platform have turned to be unregulated and fraudulent due to this start-ups sector having negative 

attention from the banking regulator and law enforcement. The Digital Lender Association of India 

(DLAI) has come up with its own statement on the issue and asked the consumer to stay away from 

unregulated platform. It has also requested to all the lending platform to adhere its code of conduct 

adopted by its member. Anuj Kacher the secretary of the DLAI has said that Payday lenders have 

been facing troubles with the regulators world over, many have been shut down in China and the 

United States, and it might have been the case that few have found their way into India.16  

The misuse of grant permission that has also is accesses personal data such as photo gallery and 

contacts while installing the apps has also been reported. This concerns about the digital lending 

under the Reserve Bank of India has setup his working group to regulate the digital lending industry. 

Issues with Digital Lending Platform 

The issue of Digital lending Platforms growing numbers of unauthorized digital lending platform 

and mobile application they charge excessive rate of interest and additional hidden charges. They 

adopt unacceptable and high-handed recovery methods. They misuse agreements to access data on 

the mobile phones of borrowers. 

Digital Lending apps ban by the Government 

The Ministry of Electronic and Information Technology (MEIT) has banned 27 digital loan /lending 

apps after receiving a request from the ministry of home affairs. The ban was done under section 

69A of the Information Technology Act, 2000.The ban seeks to unregulated and fraudulent activity 

mostly by China based digital loan apps that is unauthorized, employ unethical and heavy handed 

recovery tactics and use data for harassment and malicious intention and purposes. 

Investigation by RBI 

RBI had asked banks and non- Banking financial Companies (NBFC) to share the name of apps that 

are used by June 24, 2010. On December 23,2020 the general public was alerted by the existence of 

fraudulent apps and have been verify to the lenders they are enter into transactions with. January 13, 

                                                             
16 Pratik Bhakta, Digital lending start-ups face image crisis as borrowers cry coercive collection tactics by some app- 

based lenders, money control,(January 5,2021,7:52 am, https://www.moneycontrol.com/news/business/digital-

lending-startups-face-image-crisis-as-borrowers-cry-coercive-collection-tactics-by-some-app-based-lenders-

6303401.html. 
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2021 a working group was constituted to examine the matter of online lending activities that include 

the operating purview of RBI. Platform and apps operated by RBI regulated entities. By Police 

Intervention 17 people were arrested by Hyderabad on charges of online loan fraud app. In January 

a Chinese national was arrested by Telangana police on similar charges and then 3 borrowers was 

found dead by suicide also in Telangana they was harassment by lenders as abetment. 

Google had also ban apps which were listed about 100 apps in its play store which were 

noncompliant with legal and regulatory framework. The existing apps which is not banned popular 

in India digital Loan market as Indifi, KredX, BharatPe, Paisa Bazaar, Zest Money, Capital Float, 

Lending Kart etc. It also have global safety policy for digital lending apps available on its play store. 

The policy require that the loans provided by this app should be minimum period of 60 days. 

Digital Lending is growing in our country as there is no discrimination when it comes to receiving 

loans, especially in our county were low- income person struggle for credit. Indians mostly rely on 

social channels for credit such as moneylenders, family or friends and they charge very high interest 

rate. Lot of time is saved from standing lines in Banks and tedious task of filling multiple forms. 

How Fraudulent apps Exploit Customers 

 They impose high Interest rate along with hidden charges. They impose unethical loan recovery 

tactics such as threatening calls and reported instances where female customers were blackmailed 

with a digitally manipulated pornographic images. They have free access to sensitive data that 

exploit private policy.RBI has recommended not to submit KYC documents to unauthorized lenders 

and to report to concerned authorities. 

Steps Taken by RBI 

 The rising suicide rate among the borrowers who used instant loan apps, the RBI has taken steps 

and issued guidelines in June to Non-Banking Financial Companies (NBFC) and banks that provide 

digital loans has to state the name of online platform and should disclose the name of the bank or 

(NBFC) and also require them to furnish additional disclosure to consumer. The guidelines focused 

on bringing more transparent loan processing over third party agencies hired by lenders to recover 

their loans. 

The central bank guidelines apply to only those apps that are connected to either by Bank or (NBFC) 

and also asked the lending apps to issue sanction letter to the borrower on the head of the bank/NBFC 
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before the execution of loan agreement. Legitimate public lending activities can be under by banks, 

NBFC registered with RBI and other entities who are regulated by state governments under statutory 

provisions. Banks also have partnership with fintech to serve there customers better. The 

government of India has taken many initiatives such as Unified Payments Interface, Jan dhan yojana, 

Aadhaar enabled Payments System etc.17 to promote digital environment in the country after 

demonetization. 

The Way Forward 

India is on the verge of a digital lending revolution and this can be done responsibly by implementing 

the revolution properly. There are several players which access to sensitive consumer data there 

must be clear guidelines for the type of data that can be held and the length of data that can be held 

and restrictions on the use of data. Digital Lenders must develop and commit to a code of conduct 

that outline the various principle of integrity, transparency and consumer protection with clear the 

grievance redressal.  

After seeing a ban on instant digital lending apps the Madras High Court ordered notice to the state 

upon seeing a ban on the same matter. The Chairman of Save Them India Foundation also file 

petition. Further, Telangana High Court passed an order asking the state government to make 

immediate steps to block instant loan apps and directed the DGP to arrest those who are running this 

app. 

The RBI has recognized a setup of working group that tracks all digital loans and consumers. It also 

evaluate digital lending activities in the regulated and unregulated financial sector and suggest the 

measure to expand the regulatory framework, improve the fair practice code, enhance consumer 

protection, and ensure robust data governance. The problem is not limiting the scope but it lack the 

implementation. Apart from establishing technical safeguard education and training customers to 

spread awareness about digital lending is important. 

Google Play store are taking active measure to remove the instant loan apps. But, nevertheless issue 

at implementation as there are many apps which still available in the app store. Google banning this 

app is insufficient. Instead, platform like Google should undertake a pre- screening exercise and 

only list registered apps in Play Store. There are platform were customer download this app they 

                                                             
17 Drishti, https://www.drishtiias.com/daily-updates/daily-news-analysis/digital-lending,24 December 2020 

https://www.drishtiias.com/daily-updates/daily-news-analysis/digital-lending,24
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digital lending apps restraining the play store or the other apps from unlicensed  and or unregistered 

apps on this platform is the first step towards preventing the exploitation of the  money lending apps. 

It means that only apps that are either working  under bank or NBFCs and registered with RBI or 

app which are licensed under money lending statue of the respective states must be should be 

allowed on platform of Google Play Store. 

Thus in this way the vacuum comes to an end as these apps regulated by the  framework setup by 

the RBI Fair Practice Code or any money lending statue of statue. 

Conclusion 

Thus, Conclude that this instant loan apps is the matter of the concern. It is important to note that 

these lending apps are a saving for a person who neglect the traditional credit system of the country. 

If these apps are used in a proper manner it can help to boost the growth of financial sector. It is a 

reasons that regulation of the apps is unregulated. The lack of implementation of the exiting 

framework it attempts to provide an enforcement mechanism that would help to regulate the digital 

industry in a sufficient manner. The Bank, Non-Banking Financial Companies, The RBI, The state 

government and platform like Google and Apple must work to deal with the issue of unregulated 

digital lending apps.18 

Corporatization of Law Firms – Good Idea or Unnecessary Inconvenience 

 

 

Introduction 

                                                             
18 Harshitha Rathod and Suneha Kasal, https://www.irccl.in/post/analysis-of-unregulated-digital-lending-and-the-

way-forward, Feb 26. 
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A Law firm is a business entity that is formed by one or more lawyers that is engaged in a practice 

of law. The essential service of a firm is to advise the clients about their legal rights and 

responsibility and to represent clients in civil and criminal cases, business transactions, and other 

matters. Law firms can vary from size from smallest to larger firms. The smallest law firm is lawyers 

which are practicing alone while Smaller Firms tend to focus on a particular topic such as patent 

law, Labour Law, tax law, criminal Law, etc. and larger firms have separate departments of litigation 

and transactional. The transactional department advises clients and handle transactional legal work 

such as drafting, contracts, handling necessary legal applications and fillings while the litigation 

department represents clients in court and handles the process of litigation. 

Legal providers including law firms should be able to operate from a corporate structure that means 

they can accept institutional investment capital, share profits with non-lawyers, and grant 

shareholders residual equity in the firm after departure.19 This promotes a long-term view that better 

the interest of the lawyer, clients, and the firm. 

The traditional law firm partnership had a long and highly prospectus run. The traditional partnership 

model will continue to work for firms but not for undifferentiated large firms.  

Corporate Model 

To handle the issue of size and scale of the manufacturing business during the 19th century of the 

industrial revolution there is some brilliant mind of the world through which we came to know the 

corporate model. A manufacturing Company has specialization by function like marketing, sale, 

product design, and manufacturing, etc. There is a clear separation of such roles and each department 

is headed by other departments who is a senior headed to promote to other managerial departments 

all senior report to senior manager and then to CEO. Whether a single product company or 

multiproduct company division is will be role-wise and not a product offering wise. When a person 

gets promoted it position changes from execution to management and most of the time its planning, 

directing, supervison. The point of view of size and scale by functional specialization business 

achieves the standard quality and quantity of the product. This ensures the desired result of customer 

end and also the business to apply Knowledge of innovation either to enhance the productivity of 

quality or both to launch a derivative or a completely new product. 

                                                             
19 Forbes, https://www.forbes.com/sites/markcohen1/2017/04/03/the-legal-vertical-is-already-corporatized-law-

firms-should-be-permitted-to-operate-that-way-too/?sh=5a0b2c0134e,Apr 3, 2017 
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Another characteristic of the corporate model is to separate management from ownership. The 

management is supposed to run and operate the business on behalf of the owner operational 

decisions are left to the management and structure decisions are left to the owners. 

Law Firm Model 

Law firms are created around the idea of a senior model which belongs to 1830 inns of courts of 

England where a fresh lawyer, law student, or a junior gets training and work under the senior and 

learns the work and then the teamwork solve the client problem. Today Law firms seem to the 

collection of teams working under a single firm. This structure has been perfectly fine for smaller 

practices and clients remain happy in order to advise and over a period of time build comfort with 

partners. The firms did not have to deal with the problem of size and scale. With the advent of 

multinational corporations and large companies, it was expected of the law firms also to catch up 

and form multi-jurisdictional, multi-practice firms for which the so-called ‘corporatization of law 

firms’ became a necessity.20 

The nature of a law firm is different from a manufacturing or software business. The professional is 

advice and the service of a lawyer is the end result of the firm is paid. They made the draft 

agreements, plaints, reports are the manifestation of the advice it is very difficult to separate the 

producers from the product. The Lawyers who are promoted and became the associate or partners 

can’t give totally executing of the work and unable to graduate to a managerial role. 

Therefore the firm is structure not as per the roles but as per its lines of the practice and each needs 

to carry on each of the functions such as finance, sale, marketing, design product, etc. Even the firms 

have centralized pool of non-legal functions such as finance, sales, development, etc. 

How to create a balance between adopting the corporate world to achieve scale and size while 

maintaining the senior model which gives high-quality service to the client and the client doesn’t 

feel complicated in organization. There is not a simple answer as each firm has to solve his problem 

for themselves. To achieve the scale and size and to the cater the large clients one must need to think 

beyond the conventional law firm model and adopt certain features of the corporate world. 

 Technology 

                                                             
20Alpha Partners, https://alpha-partners.org/2021/03/17/corporatisation-of-law-firms-good-idea-or-unnecessary-

inconvenience/?utm_source=Mondaq&utm_medium=syndication&utm_campaign=LinkedIn-integration, March 17, 

2021. 
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Technology is one way to achieve balance and adopt technology in the law firms at the early stage 

to expand and scale- up. One must identify and break down the functions of lawyers which are 

essential to the non-legal functions and require the customisation for them. That makes sense for 

legal business, templates using technology and give them to be performed to the non-lawyers and 

the legal advisory functions can be left to be done by lawyers. Roles such as Knowledge and Data 

Management and marketing can easily be used by technology. For senior lawyers, they must 

transition to a managerial, planning, supervising, and client as well as the building and growth of 

the firm rather than being stuck in execution. This can also be achieved by technology which can, 

not only automate functions like drafting, research, and compliance management but also decision 

making, planning, and advisory. 

 Capital and investment in Law firm 

Implementing technology is expensive and a lot of capital cost goes into development, training, 

hardware, and software and the gestation period is the benefits of technology in long term. Therefore 

if a law firm is planning to size up using technology as an enabler, either it has provisioned for the 

capital cost or the eco-system that allows it to raise capital from external sources.  

Conclusion 

Thus Conclude that Law Firms should create a way to balance the corporate world to achieve scale 

and size while maintaining the senior model which gives high-quality service to the client. The legal 

profession should make use of technology to make the profession efficient with less cost and which 

can give the best to the legal profession. 

Proposal for an EU Regulation on Law applicable to third-parties effects of assignment of 

claims 

 

Introduction 
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On 12 March 2018 the European Commission (EC) published proposals a regulation on the law 

applicable to the third parties effects on assignment of claims. The proposal covered bonds, cross- 

border distribution of investment funds and cross- border transactions in claims and securities. The 

proposals are linked to 2015 Action Plan on Capital Market Union (CMU) and European 

Commission’s Mid-term Review that was published in June 2017.21 On February 13th 2019 the 

European Parliament approved its position on the Commission proposal. That will adopt its position 

on the proposed regulated stage. The objective of the CMU is to remove barriers from cross border 

investments and to lower the cost of funding. The EC has stated the completion of the CMU in an 

urgent priority and has put in place all building blocks of CMU by mid-2019.  

The proposal of the EC consist of a draft Regulation on the law applicable to the third party effects 

of an assignment of claims .It aim is to reduce the exiting legal uncertainty through the adoption of 

EU uniform conflict of laws rules. Therefore by providing EU uniform conflict of laws which 

country applies to the third – part effects of assignments of claims in cross- border transactions. As 

per EC enhancing legal certainty will result in promotion of cross border investment, access to cheap 

credit and market integration. 

Background 

The Regulation defines the term "assignment" as 'a voluntary transfer of a right to claim a debt 

against a debtor'. The term includes outright transfers of claims, contractual subrogation, and 

transfers of claims by way of security and pledges or other security rights over claims. 

Assignment of claims or granting security over claims is used by companies to obtain liquidity and 

has access to financing such as factoring, securing loans or securitisation. Banks and companies 

often use the assignment of claims to optimise the use of their capital (in other words, 'freeing up 

capital'), in particular by means of “true sale” securitisation transactions. 

 The law is applicable to the contractual relationship between the assignor and assignee and the 

effects of the assignment on the relationship between the assignee and also the debtor is already 

                                                             

21 The third-party effects of cross-border assignments of claims – Draft EU Regulation aiming to achieve legal 

certainty, Stibbe, (2018). 
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determined in during a uniform way by the Rome I Regulation: the national law that governs the 

assigned claim. 

Therefore, no conflict of laws rules are adopted at an EU level on the law that should govern the 

third-party effects of assignment or security over claims. The third-party effects associated to the 

ownership rights over a claim, especially to: (i) which requirements must be fulfilled by the assignee 

to ensure that he acquires legal title over the claim as a consequence the assignment; and (ii) the way 

to resolve priority conflicts between the assignee and third parties, e.g. (a) in case  a claim has been 

assigned twice (whether by accident or on purpose); or (b) when facing the assignor’s creditors in 

case of insolvency of the assignor. These issues must be resolved by national conflict of law rules 

on third-party effects of assignment of claims at a Member State level. The States Member has 

conflict rules that diverge as the law governing the assigned/pledged claim, or the law of the habitual 

residence of the assignor/pledger. The inconsistency in these rules results to be uncertainty as to 

which law parties need to achieve with the desired third-party effects of the assignment. Courts in 

different Member States arrive at different results of the law that is to be applied and apply different 

and potentially conflicting formal requirements to recognise third-party effectiveness.  

Regulation wants to reduce this type of uncertainty and complexity through the adoption of EU 

wide, uniform conflict of laws rules on the third-party effects of assignment of claims. The most 

important provision of the Regulation as follows:- 

Article 1 

Article 1 (1) the Regulation applies to the condition of a conflict of laws to the third-party effects of 

assignments of claims in civil and commercial matters. It takes in account of scope of the Rome I 

Regulation. Article 1 (2) excludes certain assignments from the scope of the Regulation, to a great 

extent similar to the obligations excluded from the scope of the Rome I Regulation. 

Article 2 – Definitions 

The Regulation defines the term "claim" as 'the right to claim a debt of whatever nature, whether 

monetary or non-monetary, and whether resulting from a contractual or a non-contractual 

obligation'. According to the EC, the definition is a codification of the general understanding of what 

a claim is under the Rome I Regulation. The Regulation defines the term 'habitual residence" for 
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companies and other bodies, corporate or unincorporated as 'the place of central administration; for 

an individual acting in the course of his business activity, his principal place of business'22 

Article 3 – Universal application 

The Regulation has universal application that means it can either the law of a Member State or those 

of a third country. Generally, it will apply where the assignment is connected with one or more 

jurisdictions that are not Member States. 

Article 5 – Scope of the applicable law  

The Regulation determines the term "third-party effects" as 'proprietary effects, that is, the right of 

the assignee to assert his legal title over a claim assigned to him towards other assignees or 

beneficiaries of the same or functionally equivalent claim, creditors of the assignor and other third 

parties'. 

Article 6 and 7 – Overriding mandatory provisions and public policy 

The Regulation provides for an exception for overriding mandatory provisions of law and a public 

policy exception, similar to the ones found in the Rome I Regulation. 

Conclusion 

 Thus, conclude that the conflict of laws rules adopted at an EU level on the law applicable to the 

third-party effects of assignment of claims is required in order to increase legal certainty and reduce 

costs for cross-border financing. Assignments of claims or security over claims involve the tri-lateral 

relationships such as (assignor/pledger, assignee/pledgee, and debtor) and more jurisdictions due to 

different debtors being resident in different jurisdictions. 

 

 

                                                             
22  Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency 

proceedings, Official Journal of the European Union, (2015). 
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Formalities in respect of Compromise and Arrangement- Section 230, The Companies Act 

2013 

 

Section 230 and 231 of Companies Act 2013 deals with compromise and arrangement, Sections 230 

to 240 of the Companies Act, 2013 deals with the subject of amalgamation, arrangements and 

compromises. While sections 233 to 240 deals with merger and amalgamation. 

Compromise and arrangement  

The term compromise means the presence of a dispute. Dispute may be between a company and its 

creditors or any class of them or between a company and its members or any class of them. A dispute 

can be resolved by a scheme of compromise and it should be reasonable one. It should be beneficial 

to both the sides. Surrendering everything without gaining is not a reasonable compromise. 

The term arrangement has a wider meaning. Arrangement includes a reorganisation of the 

company’s share capital by the consolidation of shares of different classes or by the division of 

shares into shares of different classes, or by both of those methods. Arrangement is possible without 

any dispute. Hence there is no dispute but there is a need for modification or re-arrangement of 

rights and of liabilities of creditors or a class of them. 

Section 230: Power to compromise or make arrangements with creditors and members 

The application filed by the Company, or any creditor, or any of its member, or its liquidator (in 

case if it is in winding up) to the tribunal he tribunal may order a meeting of the creditors, or of the 

members or class of members, as the case may be, to be called, held and conducted in such manner 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17640
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17640
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17640
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17640
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17640
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as the tribunal directs.23An Application can be filed by member or creditor of the class which is 

affected by the compromise or arrangement. 

The company or any other person, by whom an application is made to the Tribunal shall disclose all 

the material facts that are relating to the company, such as the latest financial position of the 

company, reduction of share capital of the company that are included in the scheme of compromise 

or arrangement, and any scheme of corporate debt restructuring consented to by not less than 75% 

of the secured creditors in value, including: 

 a creditors responsibility statement  

 safeguards for protection of other secured and unsecured creditors,  

 Report by the auditor that the fund requirements of the company after the corporate debt 

restructuring as approved shall conform to the liquidity test,  

 where the company proposes to adopt the corporate debt restructuring guidelines issued by RBI 

then a statement to that effect,  

 A valuation report in respect of the shares and the property and all assets of the company by a 

registered value, to the Tribunal by affidavit.24 

Notice of meeting shall be sent to all creditors, members and debenture-holders of the company 

individually at the address registered with the company. It shall be accompanied by a statement 

disclosing the details of the compromise or arrangement, a copy of valuation report explaining its 

effect on creditors, key managerial personnel, promoters and non-promoter members etc. 

Such notice and documents shall be advertised on the website of the company, if any. In case of a 

listed company, it shall be sent to the Securities and Exchange Board and stock exchange where the 

securities of the companies are listed.25 

                                                             

23 Brigit George, Formalities in respect of Compromise and Arrangement - Section 230, The Companies Act, 2013, 

Legal Service India. 

  
24 Section 230(2), Companies Act, 2013 
25 Section 230(3), Companies Act, 2013 
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The notice also shall inform that the persons to whom the notice is sent can vote in the meeting to 

the adoption of compromise or arrangement either by themselves or by proxies or by postal ballot, 

within one month from the date of receipt of notice. Any objection to the scheme of compromise or 

arrangement can be made by persons who are holding not less than 10% of the shareholding or 

having outstanding debt amounting to not less than 5% of the total outstanding debt as per the latest 

audited financial statement.26 

Notice along with the other documents has also be sent to Central Government, the income tax 

authorities, RBI, SEBI, the Registrar, the respective stock exchanges, the Official Liquidator, the 

Competition Commission of India under sub-section (1) of section 7 of the Competition Act, 2002 

if necessary and such other sectoral regulators or authorities that are likely to be affected by the 

scheme of compromise or arrangement and require that any representation by them shall be made 

within 30 days from the date of receipt of notice.27 

If majority of persons representing three-fourths in value of the creditors or members, as the case 

may be, agree to any compromise or arrangement and if it is sanctioned by the tribunal, then the 

same shall be binding on the company, all the creditors, or members, as the case may be. And in 

case of company being wound up, on the liquidator under the Insolvency and Bankruptcy Code, 

2016 and the contributories of the company.28 

The following are the particulars to be stated in the order of the Tribunal: 

a. where the scheme of compromise or arrangement provides for conversion of preference 

shares into equity shares, such preference shareholders shall be given an option to either obtain 

arrears of dividend in cash or accept equity shares equal to the value of the dividend payable 

b. the protection of any class of creditors; 

c. in case of variation of the rights of the shareholders due to compromise or arrangement, it 

shall be given effect to under section 48; 

d. if the compromise or arrangement is agreed to buy the creditors, all the applications under 

the Sick Industrial Companies (Special Provisions ) Act shall abate; 

                                                             
26 Section 230(4), Companies Act, 2013 
27 Section 230(5), Companies Act, 2013 
28 Section 230(6), Companies Act, 2013 
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e. Such other matters which are in the opinion of the Tribunal necessary to implement the 

scheme of compromise or arrangement. 

No compromise or arrangement shall be sanctioned by the Tribunal unless a certificate by the 

company’s auditor, to the effect that the accounting treatment proposed in the compromise or 

arrangement is in conformity with the accounting standards prescribed, has been filed with the 

Tribunal29 

The order of the Tribunal has to be filed with the Registrar within a period of 30 days of the receipt 

of the order by the company30 

The Tribunal may dispense with calling of a meeting of creditors if such creditors or class of 

creditors, having at least 90% value, agree and confirm to the proposed compromise or arrangement 

by way of affidavit31 

No scheme of compromise or arrangement relating to buy-back of securities shall be sanctioned by 

the Tribunal unless such buy-back is in conformity with provisions of section 6832 

Any scheme of compromise or arrangement may include takeover offer which is made in the 

prescribed manner. Provided, in case of listed companies, takeover offer shall be as per the SEBI 

regulations33 

An application can be filed by the aggrieved party to the Tribunal in case of any grievances related 

to the takeover offer of companies other than the listed companies in the manner prescribed and on 

application, the Tribunal may pass such order as it may deem fit34 

Therefore sub-section 11 and 12 have been notified on 3.02.2020. 

Conclusion 

                                                             
29 Section 230(7), Companies Act, 2013 
30 Section 230(8), Companies Act, 2013 
31 Section 230(9), Companies Act, 2013 
32 Section 230(10), Companies Act, 2013 
33 Section 230(11), Companies Act, 2013 
34 Section 230(12), Companies Act, 2013 
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Thus, conclude that a Compromise or an arrangement must be reasonable and must be beneficial for 

both the parties. The sanction of tribunal cannot called upon a scheme which is unreasonable and 

unworkable prima facie. 

THE COMPANIES AMENDMENT BILL,2020 

 

Ministry: Finance Department of India 

Introduction:  

So every time there is an amendment there is a different purpose but the goal is the same i.e to 

comfort the ease of doing the business. Similarly, The Companies Amendment Bill 2020 was 

introduced in Lok Sabha by the minister for corporate affairs M/S  Nirmala Sitharamanon on March 

17th,2020. 

Its main objective was to amend The Companies Act, 2013. The central government had formed the 

Company Law Committee on 18th September 2019 consisting of representatives from the ministry, 

industrial chambers, professional institutes, and the legal fraternity. Based on the report of the 

company law committee the ministry of finance introduced the companies amendment bill 2020 

which seeks to make huge variant amendments in the companies act 2013. This has been done by 

the government to facilitate greater ease of living to law maintaining corporates.  

The companies amendment act 2020 comprises of 66sections and seeks to amend the companies act 

2013. The CAB 2020, mainly aims at decriminalizing minor technical and procedural non-

compliance based on the nature and gravity of such offense, thereby facilitating and promoting the 

ease of doing business. 

https://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.pdf
https://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.pdf
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The purposes were mainly decriminalization, recategorization, producer company, direct listing in 

a foreign jurisdiction, remuneration to non-executive directors, financial results, filing, and 

corporate governance, a bench of NCLAT, lesser penalties, exclusion from listed companies, 

exemption from filing resolutions, corporate social responsibility.  

Background Research :  

The CAB 2020 was introduced in the Loksabha which proposed certain amendments to the 

companies act 2013. It was introduced in Lok Sabha on 17th March 2020.it was passed by Lok 

Sabha on 19th September 2020. And then it was passed by Rajya Sabha on 22nd September 2020, 

once passed by both houses then a bill needs assent from the parliament or the president of India so 

it got its assent from the president of   India on 28th September 2020.  

Section-wise analysis: 

● Amendment of Section - 2(52) definition of a listed company 

● Amendment of Section -16 Rectification of company name 

● Amendment of Section  - 23 public officers and private placement 

● Amendment of section - 62 further issues of share capital 

● Amendment of section - 89 declarations in respect of a beneficial interest in a company's 

declares 

● Amendment of section-117 resolution and agreements to be filed 

● Amendment of section -129 A periodical financial results 

● Amendment of section 35 corporate social responsibility  

● Amendment of section -149 company to have a board of directors 

● Amendment of section -197 maximum managerial remuneration  

● Amendment of section-393 (A)Exempt any class of foreign company  

● Amendment of section- 418A Lesser penalties for certain companies 

Major Amendments: 

● The full-fledged chapter on producer companies. 

● To perform certain classes of public companies, issue and list certain classes of securities 

on permitted stalk exchange in a permissible foreign jurisdiction. 

● Payment of adequate remuneration to non-executive directors in case of inadopty of profits. 

https://prsindia.org/billtrack/the-companies-amendment-bill-2020
https://www.mca.gov.in/Ministry/pdf/AmendmentAct_29092020.pdf
https://www.mca.gov.in/Ministry/pdf/AmendmentAct_29092020.pdf
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● Specified classes of unlisted companies to prepare and file their periodical financial results. 

● Exemption from the constitution of the CSR committee. 

● A separate chapter on producer company is introduced in the act. 

● Extending the applicability of Section 446 B of the act which attracts monetary penalties.  

Detailed Discussion 

Objects and reasons for amendment:  

1. To decriminalize certain offenses under the act in case of default which can be known 

objectively and which otherwise lack any element of fraud or do not involve larger public interests.  

2. To empower the central government to exclude in constitution with the securities and 

exchange board of India. 

3. To clarify the jurisdiction of the trial court on the basis of place of commencing of the 

offense under sec 452 of the act. 

4. To set up benches of NCLAT. 

5. To make provisions for payment of adequate remuneration to non-executive directors in 

case of inadequacy of profits. 

6. To relax provision relating to charging of higher additional fees. 

7. To lessen penalties for small companies and one-person companies to all provision of at 

8. To direct listing of securities by Indian companies in a permissible foreign jurisdiction. 

    Section- 2(52) Listed companies 

● The definition says that a company that has any of its securities listed on any recognized 

stock exchange is a listed company. 

● In view of this, even a private company that has its debt securities listed on a stock exchange 

is recognized to be a listed company for the purpose of the companies act 2013. 

● It is provided that such class of companies that are listed or intended to be listed such class 

of securities as may be prescribed in consultation with the SEBI shall not be considered listed 

companies. 
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 Section-16 Rectification of name of the company 

● In the opinion of the central government, if the name of the company is identical or two 

resembling an existing trademark, it may direct the company to change its name within a period of 

3months as against 6months from the issue of such directions. 

● If a company is in default in competing with any direction given under sub Section (1) the 

central government shall allot a new name to the company and issue a fresh certificate of 

incorporation. 

● The company is having the freedom to change its name subsequently. 

Section- 23: Listing of securities of foreign exchange  

● A certain class of public companies may be permitted to issue certain classes of securities 

for the purpose of listing on permitted stock exchanges, in a permissible foreign jurisdiction. 

Section- 62:  

● The offer shall be made by notice specifying the number of shares offered and limiting a 

time not being less than fifteen days. “Or such lesser number of days as may be prescribed” and not 

exceeding thirty days from the date of the offer. 

Section :117  

● The resolution passed to grant loans, or given guarantees, or provide security instead of 

laws. 

Section- 129 A: 

● The central govt shall require such classes or classes of companies to prepare periodical 

financial results, obtain an approach of the board of directors, complete limited read. 

Section -135:corporate social responsibility  

● The provision set off the excess amount against the requirement to be spent under CSR 

activity for such number of exceeding financial years and in such year. 

● Where the amount to be spent by a company for CSR activity does not exceed 50lakh 

rupees the requirement for the constitution of the corporate social responsibility committee shall not 

be applicable. 
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Section -140  

● In section 140 the principal act in subsection(3) for the words 5lakh the words 2lakh shall 

be substituted 

Section -149:Company to have a board of directors 

● The existing provisions provide that independent directors are not subject to stock options 

and are entitled to sitting fees and profit-related commission. 

● The amendment provides for new insulation and states that independent directors and non-

executive directors may receive any other sort of remuneration. 

Section-165: Number of Directorships  

● Earlier if a person was appointed as a director in more than one companies then he was 

punished with a fine of 10,000. 

● This was rationalized by CAB 2008 to a penalty of 5000 each. 

● Now it has been reduced to 2000. 

Section -197: Managerial remuneration 

● Managerial remuneration has been aligned with section-149 to include non-executive 

directors and independent directors.  

Section-403: Fee for repeated late filing 

● Earlier where there is a default on two or more occasions in filing documents the penalty 

shall not be lesser than twice the additional fee provided. 

● To relax provisions relating to charging of higher additional fees for default on two or more 

occasions in submitting, filing, registering, or recording any document. 

● Same amendment as “payment of such higher additional fee as may be prescribed. 

Section- 410,418: Number of the member of NCLAT 

● The maximum number is removed 

● The act provides to establish benches of the national company Law appellate tribunal in 

New Delhi  
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● Direct listing of the foreign jurisdiction, the Act empowers the central govt to allow certain 

classes of public companies to list the classes of securities in the foreign jurisdiction. 

● Inserting Section-418 many penal provisions of the Companies act 2013 relating to 

compoundable offenses have been amended by removing imprisonment and limiting the penalties 

to monetary fines.  

Section -452: Wrongful withholding of property  

● Under Section- 452(2)the court may order the officer or employee to return such property 

wrongfully held within a presumption. 

● Now it says imprisonment of such officer or employer, shall not be ordered if the court is 

satisfied that the company has not paid to that officer or employee any amount not relating to 

funding, pension, gratuity fund, welfare funds, compensation, or liability for death or disablement 

under Workmen Compensation act,1923. 

Changes to offenses: 

● It removes the penalty for many offenses. for example, it removes the penalties which apply 

for any change in the rights of a class of share body made in violation of the Companies Act, 2013. 

● It extends this provision to all producer companies and startups also extend this provision 

to apply to the violation of any provision of the Companies Act,2013. 

Conclusion:  

The Companies Amendment Bill 2020 offers a variety of relaxation under the act, that can help the 

companies in the reduction of company cost and will also help them focus on their business. After 

India along with the whole world was hit by such a global pandemic, where the corporate sector was 

washed badly, all needed to get up and rise with the support of the central government. It took by 

facilitating the functioning and ease of doing business for corporates in such times of economic 

downfall has become applicable. So the creators contend that the amendments in Companies 

Amendment Bill,2020 will not only ensure that  The Corporates can continue to run their business 

smoothly in such testing times and it will also relax a lot of the burden of courts by the proposed 

amendments. This amendment can be a step in the right direction by the Ministry of corporate affairs. 

This CAB 2020, seeks to improve and promote the focus on business and commerce. It appears to 

reduce the effective burden on the Startups, and SMEs by relaxing comparatively harmless non-
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compliance by new companies and struggling companies from lack of resources and inadequate 

experience.  

This Bill when decriminalized certain offenses, is viewed by corporates in India as a welcome to a 

new corporate world. It will be easy for companies to rectify their faults, pay penalty and become 

compliant as well as aligns with the objective of promoting ease of doing business. First of all the 

government should provide clarity on the provisions relating to significant beneficial ownership. It 

seems to be a little different between the provision of the act and its rules. At the same time, the 

government has been differing from the implementations of the SBO provisions. So maybe there is 

a need for another round of all-inclusive and overall amendments to the act from the perspective of 

interpretation issues in the definition. From the perspective of adjudication of penalties, The 

government should prescribe monetary parameters /factors for penalties. We know a better business 

can only grow and flourish in a better society. so it is in the best interest of a company to produce 

goods and services which strengthen the condition of the society along with the supportive efforts 

of the government to create a better environment for the growth of the companies and business 

sectors of Corporates.  

Reference: 

● <Companies (Amendment) Act> ,<2020> 

● <Company Law committee report><,2019> 

● <Report of the committee to review offences under Companies Act>,<2013.> 

● <Workmen's compensation act> <1923>. 

 

Interplay between Liquidation Proceedings under IBC and Section 230 of the 

Companies     Act. 

 

https://www.mca.gov.in/Ministry/pdf/AmendmentAct_29092020.pdf
https://www.mca.gov.in/Ministry/pdf/CLCReport_18112019.pdf
https://www.mca.gov.in/Ministry/pdf/ReportCommittee_28082018.pdf
https://www.mca.gov.in/Ministry/pdf/ReportCommittee_28082018.pdf
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ABSTRACT  

The Insolvency and Bankruptcy Code, 2016 is a self-contained bankruptcy legislation which was 

much needed. This comprehensive code is a huge step towards cleaning up the mess that bankruptcy 

and resolution laws in India are in. The IBC was passed mainly with the view to consolidate and 

amend the existing legal framework of reorganization and resolution of insolvent and bankrupt 

persons. It was brought about with the objective to ensure that ease of doing business improves in 

India. The IBC has always functioned on the principle “Revival, not Liquidation”. However, once 

the company goes into liquidation, is there a hope for revival? Interestingly, recent rulings appellate 

judicial and quasi-judicial authorities suggest that revival schemes can be filed even after liquidation 

proceedings have commenced.  

While such revival schemes have not yet been imbibed in the Code, however, the Companies Act 

has always enabled schemes of arrangement to be filed during winding up. The Draft Regulations 

on IBBI (Liquidation Process)(Amendment) Regulations, 2019 have provided the timeline which 

shall be applicable in cases where a revival scheme is proposed after commencement of liquidation 

of the corporate debtor. Since section 29A of the Insolvency and Bankruptcy Code, 2016 was 

enacted, which disqualifies a promoter from submitting resolution plans or acquiring the assets of 

the entity in liquidation. Hence, in this paper the issue “how does the possibility of a scheme of 

arrangement co-exist with the principle of promoter disqualification?” will be discussed. 

  Topic – Interplay between Liquidation Proceedings under IBC and Section 230 of the companies     

Act. 

INTRODUCTION 

MEANING OF LIQUIDATION 

 Liquidation is the process of selling off all the assets of an entity, settling its liabilities, distributing 

any remaining funds to shareholders, and closing it down as a legal entity. The liquidation process 

is a plausible outcome of bankruptcy, which a company enters when it does not have sufficient funds 

to pay its creditors. The company liquidation in India refers to the process through which registered 

companies are shut down due to various reasons. Investors may liquidate a company as a 

consequence of various economic problems and non-payment of debts.  
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Liquidation in finance and economics is the process of bringing a business to an end and distributing 

its assets to its claimants. It is an event that usually occurs when a company is insolvent i.e. it cannot 

pay its obligations when they are due. As company operations end, the remaining assets are used to 

pay creditors and shareholders, based on the priority of their claims which is also referred as 

‘waterfall mechanism’. According to the Cambridge English Dictionary, ‘liquidation’ means “the 

process of closing a business, so that its assets can be sold to pay its debts, or an instance of this” or 

“a situation in which a company stops operating and sells all its assets in order to pay its debts”. As 

per The Black Dictionary, liquidation is defined as “the act or process of settling or making clear, 

fixed, and determinate that which before was uncertain or unascertained. As applied to a company, 

(or sometimes to the affairs of an individual,) liquidation is used in a broad sense as equivalent to 

“winding up;” that is, the comprehensive process of settling accounts, ascertaining and adjusting 

debts, collecting assets, and paying off claims”. 

PRINCIPLE OF LIQUIDATION 

Liquidation in finance and economics is the process of bringing a business to an end and distributing 

its assets to claimants. It is an event that usually occurs when a company is insolvent, meaning it 

cannot pay its obligations when they are due. As company operations end, the remaining assets are 

used to pay creditors and shareholders, based on the priority of their claims. General partners are 

subject to liquidation. 

The term liquidation may also be used to refer to the selling of poor-performing goods at a price 

lower than the cost to the business, or at a price lower than the business desires. 

 The term liquidation in finance and economics is the process of bringing a business to an 

end and distributing its assets to claimants. 

 A bankrupt business is no longer in existence once the liquidation process is complete. 

 Liquidation can also refer to the process of selling off inventory, usually at steep discounts. 

 LIQUIDATION PROCESS WORK?  

The first and foremost step in a corporate insolvency resolution process is to make all possible efforts 

to revive and restart the corporate debtor. This is usually done by preparing and enforcing a 

'resolution plan'. However, if that does not work out then liquidation process follows. Section 33 to 
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54 of IBC provides for the law related to the liquidation process. Section 33 of IBC provides for the 

initiation of liquidation. Following are the circumstances where an order for liquidation is passed by 

the Adjudicating Authority- 

(a) Non- receipt of resolution plan  

When a Resolution plan which is required under Section 30(6) of IBC is not received before the 

expiry of the insolvency resolution process period or the maximum period permitted for completion 

of the corporate insolvency resolution process under section 12 of IBC or the fast track corporate 

insolvency resolution process under Section 56 of IBC as the case may be. 

  

(b) Rejection of resolution plan When the Adjudicating Authority (NCLT) rejects the 

resolution, plan submitted to it under section 31 for the non-compliance of the requirements 

specified therein. 

  

(c) Intimation of decision of the COC to liquidate to Adjudicating Authority Where before the 

approval of a resolution plan, the 

 resolution professional intimates to the NCLT the decision of Committee of Creditors (hereinafter 

referred as ‘CoC’) approved by not less than sixty-six per cent of the voting share to liquidate the 

corporate debtor. The IBC amendmentiii lowers the minimum vote requirement to 66 percent from 

earlier level of 75 percent.  

APPOINTMENT OF LIQUIDATOR  

A liquidator is an insolvency professional on whom all the powers of the Board of Directors, key 

managerial personnel and the partners, as applicable, of the Corporate Debtor are vested by the 

Adjudicating Authority upon liquidation order being passed under Section 33 of the IBC. Section 

34 of IBC provides for the appointment of liquidator. After the Adjudicating Authority passes an 

order for liquidation under Section 33 of IBC, the resolution professional who was appointed for the 

corporate insolvency resolution process shall act as the liquidator for the purposes of liquidation, 

subject to submission of a written consent by the resolution professional to the Adjudicatory 

Authority in a specified form. He shall act as the liquidator unless replaced by the Adjudicating 

Authority under section 34(4) of the IBC. As per Section 34(4) of the IBC, the Adjudicating 

Authority may order to replace the Liquidator if: – 
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• The resolution plan submitted by the Resolution Professional under section 30 of the Code, was 

rejected for failure to meet the requirements as per Section 30(2)  

• The Insolvency and Bankruptcy Board of India (hereinafter referred as ‘IBBI’) recommends the 

replacement of the Resolution Professional for recorded reasons  

• The Resolution professional fails to submit written consent for appointment as Liquidator. 

ELIGIBILITY OF LIQUIDATOR • An Insolvency Professional shall be eligible to be appointed as 

a liquidator only if he/she and every partner or director of the insolvency professional entity of which 

he/she is a part of, is independent of the corporate debtor.  

• In addition to this, he/she should be eligible to be appointed as independent director of corporate 

debtor under section 149 of Companies Act, 2013.  

 • It is important for the person who is supposed to be appointed as a liquidator to disclose any 

pecuniary or personal relationship with the corporate debtor. It is also pertinent to note that he/she 

should not represent any other stakeholder in the same liquidation process. 

• There might be instances where the person acting as the Resolution Professional is not appointed 

as the liquidator. This is usually done where: 

i. the resolution plan submitted by the resolution professional under section 30 was rejected for 

failure to meet the requirements mentioned in section 30(2) of section 30; or 

ii. the IBBI recommends the replacement of a resolution professional to the Adjudicating 

Authority for reasons to be recorded in writing; or  

iii. the resolution professional fails to submit written consent under Section 34(1) to Section 

34(4) of IBC 

POWERS AND DUTIES OF LIQUIDAT 

Section 35 of the IBC enumerates the Powers and Duties of the Liquidator which includes the 

following: 

 •to verify claims of all the creditors and consolidate them;  
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 •to take into his custody or control all the assets, property, effects and actionable claims of the 

corporate debtor;  

 •to evaluate the assets and property of the corporate debtor in the manner and prepare a report;  

•to take such measures to protect and preserve the assets and properties of the corporate debtor;  

•to carry on the business of the corporate debtor for its beneficial liquidation;  

•to sell the immovable and movable property and actionable claims of the corporate debtor in 

liquidation by public auction or private contract, with power to transfer such property to any person 

or body corporate, or to sell the same in parcels, though transfer are subjected to section 52 and 

further the liquidator shall not sell the immovable and movable property or actionable claims to any 

person who is not eligible to be a resolution applicant. 

 • to draw, accept, make and endorse any negotiable instruments on behalf of the corporate debtor, 

with the same effect as if such instruments were drawn, accepted, made or endorsed by or on behalf 

of the corporate debtor in the ordinary course of its business;  

• to take out, in his official name, letter of administration to any deceased contributory and to do in 

his official name any other act necessary for obtaining payment of any money due and payable from 

a contributory or his estate which cannot be ordinarily done in the name of the corporate debtor, and 

in all such cases, the money due and payable shall, for the purpose of enabling the liquidator to take 

out the letter of administration or recover the money, be deemed to be due to the liquidator himself;  

• to obtain any professional assistance, in the discharge of his duties, obligations and responsibilities;  

• to invite and settle claims of creditors and claimants and distribute proceeds in accordance with 

the provisions of IBC;  

• to institute or defend any suit, prosecution or other legal proceedings, civil or criminal, in the name 

of on behalf of the corporate debtor;  

• to investigate the financial affairs of the corporate debtor to determine undervalued or preferential 

transactions;  
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• to take all such actions, steps, or to sign, execute and verify any paper, deed, receipt document, 

application, petition, affidavit, bond or instrument and for such purpose to use the common seal, if 

any, as may be necessary for liquidation, distribution of assets and in discharge of his duties and 

obligations and functions as liquidator;  

• to apply to the Adjudicating Authority for such orders or directions as may be necessary and to 

report the progress of the liquidation process in a manner as may be specified by the Board; and  

• to perform such other functions as may be specified by the Board. 

REALISATION OF ASSETS  

An Open Access Journal from The Law Brigade (Publishing) Gr Under the Regulation 32 of IBBI 

(Liquidation Process) Regulations, the liquidator may sell- 

 (a) An asset on a standalone basis;  

(b) The assets in a slump sale;  

(c) A set of assets collectively;  

(d) The assets in parcels  

(e) The corporate debtor as a going concern (This clause has been inserted through amendment vide 

28 March 2018. This amendment has been welcomed.)  

(f) The business(s) of the corporate debtor as a going concern 

 Earlier there were four modes for liquidation of a corporate debtor i.e. disposal of its assets, namely, 

sale on a stand-alone basis; slump sale; sell the assets in parcels; and sell the assets collectively. 

Now liquidators have an option to sell them as a going concern, rather than disposing assets in 

parcels especially where an insolvency resolution process has been unsuccessful. Benefits of 

inclusion of going concern:  
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• If these assets were to be sold as part of a going concern, it would most definitely fetch more than 

their scrap value. This, in turn, ensures better returns from the liquidation process, which is in the 

interest of all the stakeholders in this process.  

• It will help to protect the interests of employees in viable units and help reduce the time period for 

liquidation. It will also help in takeover of viable units to protect the interests of employees and 

other stakeholders.  

In any insolvency process, the liquidator strives to obtain the best price for the assets at his disposal. 

This inclusion of new method of sale as a going concern is in line with the spirit of the IBC as one 

of the main objectives of IBC is to ensure continuity of the corporate debtor. Sale of corporate debtor 

as a going concern helps to realise maximum value for the creditors and to ensure the welfare of the 

employees. 

 In the matter of Gujarat NRE Coke Ltd. In rev, the bankruptcy court has mandated to liquidate the 

company as an ongoing concern, which aimed at protecting about 10,000 people from 

unemployment or joblessness. Under normal liquidation process, the company operation is shut first 

and then assets are sold to realise value. Slum sale of assets is expected fetch higher value realization. 

A going concern” or “a slump sale of the assets” enables the sale of business of the company 

including all its assets and properties. The business of the company is continued during the 

liquidation process by the liquidator 

It was observed:  

“The Liquidator shall try to dispose off the Corporate Debtor company as a going concern after 

publication of notice in newspaper with the reserve price which shall be equal to the total debt 

amount including interest and maximum period applicable for trying the sale of the Corporate 

Debtor as a going concern will be only three month from the date of the order if the process of sale 

as a going concern is failed during this period, then process of the sale of the assets of the company 

will be according to the provisions of sale of asset of the Corporate Debtor prescribed under section 

33, Chapter VI of the Insolvency & Bankruptcy Board of India (Liquidation Process) Regulations, 

2016. In case it is not concluded within this period, the order of this Court directing the sale of the 
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company as a going concern shall stand set aside and corporate debtor to be liquidated in the manner 

as laid down in Chapter III of the Liquidation process provided in Insolvency & Bankruptcy Code.” 

 In the matter of Edelweiss Asset Reconstruction Company Ltd. vs. Bharati Defence and 

Infrastructure Ltd, the NCLT has ordered the liquidation of the company, Bharati Defence and 

Infrastructure Ltd after rejecting resolution plan submitted by Edelweiss Asset Reconstruction Co 

Ltd as the proposed plan was not practical and viable to manage affairs of the Corporate Debtor 

(hereinafter referred as ‘CD’). Even though the resolution plan was backed by Committee of 

Creditors (CoC) in which Edelweiss Company had an 82.7 percent voting share as a financial 

creditor. It was directed that CD should be classified as a ‘going concern’ and the Liquidator shall 

endeavour to sell the CD as a going concern. The maximum period applicable for trying the sale on 

a going concern basis of the Corporate Debtor will be only six months from the date of the order. In 

case the efforts to sell the company as a going concern fails during the stipulated period of six 

months, then the process of the sale of the assets of the company will be undertaken by the liquidator 

as prescribed under Chapter- III of IBC, 2016 and the relevant regulations of IBBI. It was advised 

that liquidator should try to liquidate CD as going concern in order to fetch maximum liquidation 

price. 

SCHEME OF ARRANGEMENTS IN LIQUIDATION  

Whether Section 230 of Companies Act and provisions of Insolvency and Bankruptcy Code are 

conflicting in spirit? 

 Section 230 of Companies Act, 2013 deals with the ‘Power to compromise or make arrangements 

with creditors and members’. This section empowers NCLT to make an order on the application of 

the company or creditor or member or in the case of company being wound up of the liquidator for 

the proposed compromise or arrangements including Corporate Debt Restructuring (CDR). This 

section is a mechanism to ensure institutional settlement of disputes between creditors and the 

company. It ensures that the company has a chance to save itself from insolvency or liquidation by 

doing a deal with at least majority of creditors. Both the creditor and the company can approach the 

NCLT i.e. creditors can take a defaulting company to NCLT under IBC and companies can approach 

the NCLT through Section 230 of the Companies Act for proposing a plan in settling dues with 

creditors. Therefore, it is a wise decision to approach NCLT under Section 230 of the Companies 

Act as it can help the management in retaining control over the company. The 2005 Report of the 
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Expert Committee on Company Law (JJ Irani Committee Report) had noted that an effective 

insolvency law: 

“.. Should strike a balance between rehabilitation and liquidation. It should provide an opportunity 

for genuine effort to explore restructuring/ rehabilitation of potentially viable businesses with 

consensus of stakeholders reasonably arrived at. Where revival / rehabilitation is demonstrated as 

not being feasible, winding up should be resorted to. 

 Where circumstances justify, the process should allow for easy conversion of proceedings from one 

procedure to another. This will provide opportunity to businesses in liquidation to turnaround 

wherever possible. Similarly, conversion to liquidation might be appropriate even after a 

rehabilitation plan has been approved if such a plan was procured by fraud or the plan can no longer 

be implemented”.  

As liquidation is the last resort, the IBC does not make any provision for the conversion of 

liquidation proceedings into restructuring/rehabilitation proceedings. Irreversibility of the 

liquidation process was a feature recommended in the Report of the Bankruptcy Laws Reform 

Committee. Nowadays, liquidation proceedings are evolving into restructuring or rehabilitation 

proceedings by taking recourse to Section 230 of the Companies Act, 2013. Section 230 allows the 

liquidator of a company undergoing liquidation to file an application before the NCLT to seek 

sanction for a scheme of arrangement between the company and its creditors and, where applicable, 

its members. 

 The National Company Law Appellate Tribunal has brought the section into limelight in series of 

orders starting with S.C. Sekaran vs. Amit Gupta. Here, the NCLAT directed the liquidator, 

appointed under the IBC, to “take steps in terms of Section 230” for the revival of the corporate 

debtor before undertaking the sale of its assets.  

Section 391 of the Companies Act, 1956 has since been replaced by Section 230 of the Companies 

Act, 2013. In the case of Meghal Homes Pvt. Ltd. v. Shree Niwas Girni K.K. Samiti & Ors ., the 

Hon’ble Supreme Court observed and held as follows: 

“The argument that Section 391 would not apply to a company which has already been ordered to 

be wound up, cannot be accepted in view of the language of Section 391(1) of the Act, which speaks 

of a company which is being wound up. If we substitute the definition in Section 390(a) of the Act, 

this would mean a company liable to be wound up and which is being wound up. It also does not 

appear to be necessary to restrict the scope of that provision considering the purpose for which it is 

enacted, namely, the revival of a company including a company that is liable to be wound up or is 
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being wound up and normally, the attempt must be to ensure that rather than dissolving a company 

it is allowed to revive. Moreover, Section 391(1)(b) gives a right to the liquidator in the case of a 

company which is being wound up, to propose a compromise or arrangement with creditors and 

members indicating that the provision would apply even in a case where an order of winding up has 

been made and a liquidator had been appointed. Equally, it does not appear to be necessary to go 

elaborately into the question whether in the case of a company in liquidation, only the Official 

Liquidator could propose a compromise or arrangement with the creditors and members as 

contemplated by Section 391 of the Act or any of the contributories or creditors also can come 

forward with such an application.” In view of the provision of Section 230 and the decision of the 

Hon’ble Supreme. 
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1. The Central Govt. has filed two petitions viz. CP No. 50/2003 under Section 237 and CP No. 

51/2003 under Section 397/398 read with Section 408 of the Companies Act, 1956 respectively 
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against M/s Vikas WSP Ltd. and other respondents seeking orders to appoint inspectors to 

investigate into the affairs of the respondent company and also for appointment of the directors by 

the Central Govt on the Board of respondent company and removing the present Board of Directors 

of the respondent company. The main grounds seeking investigation under Section 237 as well as 

appointment of directors by the Central Govt. on the Board of M/s Vikas WSP Ltd. (hereinafter 

referred to as the company) are financial irregularities as well as violations of various provisions of 

Companies Act, 1956 such as violation of Section 383(A), 205(A), 209(A), and 299/300 etc. The 

petitioner and respondents are common in both company petitions and the averments made in both 

the petitions are also similar in nature. Therefore, both the petitions are clubbed and being disposed 

of by this common order. 

2. A summary of both the petitions is as follows:- 

M/s Vikas WSP Ltd. became a public limited company on 22.9.1992 with the registered office at 

Railway Road, Siwani, Haryana. The main objects of the company is to carry on the business of 

cultivators, growers, processors, producers, manufacturers importers, exporters, buyers, sellers, 

traders, etc of Guar Seeks, Guar Split, Guar meal, Guar gum, Guar Polymer etc. The press report 

appeared in "Economic Times" dated 7.8.2000 published by Shri Rajiv Goel. The investigation done 

by the Economic Times was based on invoices, shipping bills , excise clearance documents and 

financial statements nailing the management on many issues such as sales realization over stated, 

abnormally high margins and claiming wrong export turn over of 233 crores. The former director of 

the company Mr. B.M. Jindal also sent a letter of complaint to the then Minister of Law, Company 

Affairs to investigate the foul play of the company. The reference was also received from the Central 

Economic Intelligence Bureu vide their letter dated 17.4.2001. On the basis of these 

complaints/reports, the Deptt. of Company Affairs vide order dated 3/103/2000/CL-II dated 

23.10.2000 directed the Joint Director, Kanpur to carry out the inspection of the company. During 

the course of inspection the violations of various sections of Companies Act, 1956 as well as 

financial regularities were found by the Inspecting Officer, Deptt. of Company Affairs, Kanpur. 

Accordingly, on the basis of inspection report of Regional Director, Deptt, of Company Affairs, 

Kanpur the Central Govt. have filed these petitions. 

3. The Learned Counsel appearing for the Central Govt submitted that following violations have 

been found by the inspecting officer which are as under: 
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(a) Violation of Section 383(A) of the Companies Act, 1956. 

The paid up capital of the company as reported is Rs. 1.49 crores as on 31.3.1993 and as per 

requirements of Section 383(A) of the Companies Act, 1956, company should have whole time 

Company Secretary. There is no Company Secretary working in the respondent company. The 

company in its reply has stated that it had appointed Company Secretary on 26.2.1993 whereas on 

examination no such information/document was available/filed in the office of Registrar of 

Companies, Delhi and Haryana. The company has not furnished any documentary proof in support 

of their averments. 

(b) Violation of Section 205(A) of the Companies Act, 1956. 

The company declared dividend out of the profits during the years 1993-94 to 1999-2000 but the 

unclaimed/unpaid amount of dividend amounting to Rs. 20,97,273 was not transferred in a separate 

account after expiry of stipulated period of 42 days. Further the company has transferred this amount 

in the general revenue account of the Central Govt. after expiry of stipulated period of three years 

as per provisions of this Section the company has committed the default. 

(c) Violation of Section 209(A) of the Companies Act 1956. 

To examine the export sale of Rs. 232,66 crores as reported in the annual accounts of the company 

as on 31.3.2000 the summons were issued on 19.3.2002 to all directors by Regional Director, Deptt. 

of Company Affairs, Kanpur calling upon to be present personally or through an authorized 

representative and submit a reply and produce the records etc, but none of the directors or their 

authorised representatives appeared before Regional Director, Deptt. of Company Affairs, Kanpur 

on 3.4.2002 the date fixed for hearing nor produced any records etc to verify the export sales. The 

company has conceded that it did not appear before Regional Director, Deptt. of Company Affairs, 

Kanpur on 3.4.2002. 

(d) Violation of Section 299/300 of the Companies Act 1956. 

 During the course of inspection, it was noticed that the company has made transactions with the 

firm namely, Vikas Chmi Gums (India) for the purchase of goods from time to time in which the 

directors of the company namely, Balmukund Jindal, Babulal Jindal and Ramesh Chand Jindal were 

partners and interested directors. These directors did not disclose their interest in the company with 
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whom the transactions were made and thus violated the provisions of Section 299/300 Companies 

Act, 1956. 

(e). Violation of Section 297 of the Companies Act, 1956 . 

The company is regularly purchasing gaur splits which is raw material from M/s Vikas Chmi Gums 

(India) Ltd in which the directors of the company are partners. The company purchased the raw 

material from the aforesaid firm to the extent of Rs. 13.55 crores. During the year ended 31.3.2001. 

However, the company has not passed any Board resolution nor obtained the prior approval of the 

Central Govt. in terms of Section 297 of the Companies Act, 1956 for the aforesaid transactions 

which is a clear violation. 

FINANCIAL IRREGULARITIES. 

(a) The company claimed income tax exemption under Section 10(B) Income Tax Act 1961, being 

a 100% EOU in respect of sale of 232.66 crores during the period ending 31.3.2000. Whereas the 

export sales reported to banks was Rs. 71 crores and as per statement filed with Noida Export 

Processing Zone was Rs. 73 crores. The company also made exports of Rs. 77.47 crores during 2001 

but the same has been shown as Rs. 304.37 crores in provisional unaudited balance sheet. The 

company has therefore, received benefits showing all sales as 100% EOU which is not in order and 

thereby defrauded income tax department of several crores. 

(b). The company has imported DG sets valued Rs. 3.41 crores without payment of duty when the 

second export oriented unit is yet to commence production and thereby defrauded the Central Govt, 

for several crores of rupees. 

(c) The company cleared goods through the following export houses which do not have an IEC code 

as indicated in the report of the Central Economic Intelligence Bureau:-i. M/s Sinochem Industries 

Ltd, New Delhi ii. M/s Petro Brasil Ltd, Chennai iii. M/s Denver Duo International, Mumbai iv. M/s 

China National Petroleum Development Corporation Ltd.As the company did not export goods 

through the export houses having IEC code, the goods have been sold within India only.An amount 

of Rs. 20 crores was paid to the certain close relatives of Managing Director of the respondent 

company on 31.3.2000 allegedly not for genuine business purposes. The decision of the company 

was not prudent in terms of the provisions of the Companies Act, 1956.It was alleged that the 

company defrauded a short term loan of Rs. 63 crores due to IDBI.It has been complained by the 

shareholders that the company declared an interim dividend at the rate of 50% in April, 2001 but the 
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same was not paid to the shareholders within a stipulated period of 30 days thereby violating the 

provisions of Section 207 of the Act. 

 The export sales of the company grew from Rs. 23 crores in 1994-95 to Rs. 71 crores in 1999-2000 

and immediately fell to Rs. 26 crores in 2001-2002. This sudden fall is attributed to correction of 

export figures to realistic level from fudged figures. The company and their statutory auditors have 

not explained this sudden fall in the export figures.The quarterly statement of accounts published by 

the company for the quarter ending 30.6.2001, 30.9.2001 and 30.12.2001 were showing the net 

profits to the rune of Rs. 30.83 crores, Rs. 22.40 crores and 19.02 crores respectively. However, in 

the last quarter for the year 2001-2002 i.e. 31.3.2002, the company has shown net loss to the tune of 

Rs. 173.91 crores, which means that accounts are fudged and falsified. 

4. The learned counsel for the petitioner prayed in view of whole scale violations of the provisions 

of the companies Act, 1956, the Central Govt. be allowed to investigate the affairs of the company 

under Section. 237 of Companies Act, 1956. He further submitted that the conduct of the company 

being prejudicial to the public as well as the interest of the company itself, the CLB may pass an 

order under Section 408 for appointing directors by the Central Govt. on the. Board of Directors of 

the respondent company in public interest so as to prevent the further oppression and 

mismanagement of the company. It was also mentioned that the conduct of the company is not 

entirely transparent and needs to be investigated. Accordingly, it was prayed that two petitions being 

entirely different in their scope be allowed. 

5. The learned counsel for petitioner cited the judgment of Calcutta High Court 1965 Indian Law 

Calcutta 1385 in the case of New Central Jute Mills Co. Ltd. v. Dy Secy, Min. of Fin. and Ors. The 

judgment indicates the scope of Section 237 of the Companies Act, 1956 Sub-clause (1) of Clause 

B of Section 237 may require investigation as to whether business of the company is being conducted 

"for a fraudulent or unlawful purpose. The theory that the root of the trouble might lie buried people 

in the past and unyielding delimitation of the period of investigation would not succeed in getting at 

the root. The law does not fix a time limit for reporting.  

The learned counsel also referred to the judgment of Madhya Pradesh High Court 1969 Ind Law MP 

1479 in the case of Giyajeerao Cotton Mills v. Company Law Board and Ors. and mentioned that 

the expression in Section 237(b)(ii), "the affairs of the company" is wide enough to include 

contravention of any law by the time being in force. The relevant para reads as under:-"------
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Investigation under Section 237(b)(ii) is about the affairs of a company and not into the 

circumstances suggesting the matters specified in Clause (b)(ii). The expression "the affairs of the 

company" is wide enough to include contravention of any law for the time being in force and there 

is no justification in the language of Section 237(b)for reading into that provision any limitation as 

regards the period of affairs to be investigated or as regards the persons in the management of the 

affairs of the company or as regards the members of the company." 

6. The learned counsel for the respondents submitted: The present petition is not maintainable as the 

petitioner have filed the petition just to harass the respondent company. The petitioner has already 

filed various cases against the respondent covering all the violations/allegations made in the present 

petitions. The petitioner should not be allowed to pursue parallel proceedings. The respondent 

company was incorporated as a private limited company under the name and style of Vikas Gum 

Mills Pvt. Ltd. on 22.6.1988. The company was converted into public limited company in the name 

of Vikas WSP Ltd under Section 44(2) of the Companies Act, 1956 on 22.9.1992. The company is 

engaged in manufacturing trading and export of Guargum border chemically known as water soluble 

polymers (WSP) since 1990. Being natural polymers adequate overseas demands exist for 

company's product for food, textiles, oil exploration and pharmaceutical.  

The former directors Mr. J.D. Agarwal and B.M. Jindal, the real brothers of present Managing 

Director Shri B.D. Agarwal separated from the family in April, 2000 due to some family problems. 

They developed nexus with the journalist of Economic Times and succeeded in publishing a 

negative article against the company on 7.8.2000 in the Economic Times. Both of them resigned 

from the Board of Director of the company on 5.9.2000 and thereafter they have been making false 

allegations/complaints against the company in different Govt. departments. The Central Excise 

Prevention Branch, Director General of And Evasion (Central Excise, New Delhi) have conducted 

the enquiries against the company. As regards enquiry conducted by the Central Excise Preventive 

Branch, Panchnama dated 10.8.2000 is relevant. The Central Excise Preventive party paid a surprise 

visit on 10.8.2000 just after three days of publishing the Economic Times Article and the search 

report reveals "as a result of search nothing incriminating found." Regarding enquiry conducted by 

Director General Anti Evasion (Central Excise, New Delhi) on 16.6.1999, the excise department 

returned all the documents on 16.6.2000. Nothing further has been heard in this context from the 

excise department. 
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7. It was submitted by the Learned Counsel for the respondent that there is no violation of Section 

383A of the Companies Act, 1956 Mr Harish Sharma, Company Secretary was appointed in the year 

1993. The above said violation has already been decided by the Learned Judicial Magistrate Siwani 

vide its order dated 28.2.003 in the favour of the respondent company. The learned magistrate 

mentioned in his order that the complaint is hopelessly time barred and the application was refused 

and the accused were discharged, The petitioner is estopped in law to raise the same issue before 

this Board. Regarding violation of Section 209A of the Companies Act 1956 it was submitted that 

the statutory auditors of the respondent company was summoned by Deptt. of Company Affairs to 

produce documents. The statutory auditors of respondent company M/s Sanjay K. Goel and 

Associates, newly appointed Chartered Accountant visited the office of Joint Secretary, Department 

of Company Affairs on 6.2.2003 and provided the required information. The break up of total 

turnover was given as under: 

  -Export Turnover of two EOUs               :       Rs. 7789.26 lakhs 

 for Guar Gum Power 

- Domestic turnover of 3 DTA                   :       Rs.22708.13 lakhs 

  units Guar Gum Power/Splits                             ----------------- 

                                                      Total  Rs.          30497.39 lakhs 

 

Therefore, the turnover of 304.97 crores matches with the turnover declared by the company. The 

respondent company also filed its income tax returns as per turn over stated above. The company 

had already replied suitably to Jt. Director, (Inspection), Kanpur. The above information was asked 

by the Deptt. of Company Affairs after receiving a false complaint from former director Shri B.M. 

Jindal. As such, there is no violation of Section 209(A) of the Act.  

The company has stated that the mere reasons of coining down of the export sales was the paucity 

of bank finance i.e. post shipment finance. In the absence of export bill facility during the year 2000-

2001, the respondent company could not make export upto its full capacity but had to sell its Guar 

Gum in the domestic market to run the factory. The export came down but there was increase sales 

in the domestic market.In reply to the alleged violation under Section 299 and 300 of the Companies 

Act, 1956, the respondent have stated that the learned judicial magistrate Siwani has already decided 

this case in their favour vide order dated 28.2.2003 and the petitioner is estopped in law to raise the 
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same issue before this Bench. The respondents have taken same plea of the order of learned judicial 

magistrate, Siwani in their favour in violation of Section 297 of the Companies Act, 1956. 

8. Regarding financial irregularities, the Learned Counsel for respondent submitted that the 

company has claimed income tax exemption on its profit under Section 10(B) of the Income Tax 

1961, being a 100% EOU. The allegations leveled are false as the total turnover of the company was 

Rs. 232.66 crores during the period ending 31.3.2000 and the same has been verified by company's 

bankers and commercial taxes Departments as well as Central Excise Departments, Following the 

publication of the article in "Economic Times" dated 7.8.2000, the officers of the central excise 

(preventive branch) Rothak paid a visit to the factory on 10.8.2000 to witness the search proceedings. 

The search party carried out the search of the respondent company's factory premises in the presence 

of Shri Babu Lal Jindal but nothing (sic) was found. The respondent company has stated that a team 

of company's consortium banks paid a visit on 8 and 9th August, 2000 and verified the turnover of 

232.67 crore. The consortium banks have issued a certificate that confirming that they have received 

a full payment of export bills negotiated through them.  

The Learned Counsel submitted that the Joint Director(Inspection) despite having inspected the 

books of accounts and sale and purchase invoice of the company from 9th April to 12th April, 2001 

and verified the turnover of 232.67 crores, without applying his own mind accepted the company's 

turnover of Rs. 71 crores. The said report of the Joint Director is motivated and not judicious in 

nature. It was submitted by the respondent that for the period ending 31.3.2001, the company did 

not receive the NOC for export incentive for the domestic exporter so it showed the export sales to 

the tune of Rs. 77.47 crores and the balance as domestic sales. The total sales are for Rs. 304.37 

crores. The company has taken benefit under Section 10E of the Income Tax Act to the extent of 

export sales of Rs. 77.47 crores only as and when the NOCs' are received the income tax return so 

filed can be revised. The company had filed its income tax return by declaring separate export sales 

as well as domestic sales. Therefore, the total sale of Rs. 304.37 crores is correct. Regarding sale of 

imported TV sets valued 3.41 crores without payment of excise duty the respondent company has 

submitted that they received a letter from Enforcement Directorate, Ministry of Finance on 

7.11.2001 which was duly replied on 21.11.2001 alongwith documentary evidence of import of 

goods into India. 

9. The company imported DG sets duty free under valid import license from the SIA, Ministry of 

Commerce and Industry. The Deptt. of Commerce and Industry validated vide their letter 31.12.2001 
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with ex-post facto approval and the show cause notice so served was withdrawn by the Central 

Excise Department. The respondent submitted that the proceedings already dropped by the 

competent authority cannot be made a basis of the petition. In reply to the goods cleared by the 

company through export houses not having IEC code, the respondent submitted that the company 

exported goods through some foreign export houses located in the distant countries in the overseas. 

It is purely a matter of misconception as all the export houses were located in the overseas and as 

such there was no need of IEC code to clear these goods. It is correct that the company has published 

in "Economic Times" dated 31.10.2001 that in future the company will enter only direct export due 

to the fact that export made through export houses require a lot of work from time to time. The goods 

exported through foreign trade houses were shipped to abroad and there is no reason to say that these 

goods were sold in India. The allegations leveled are false and untrue. 

10. As regards payment of Rs. 20 crores to the close relatives of the Managing Director of the 

company, the respondents have submitted that an amount of Rs. 20 crores was received to a lot fresh 

shares as a private placement was proposed dining 1999-2000. It may be noted that due to depressed 

market conditions, the proposed issue of shares was deferred, hence the money received for 

allotment of fresh shares were returned back to the concerned persons. A statement has also been 

provided by the respondent to the Joint Director., Department of Company Affairs, and Kanpur. 

11. The respondents have specifically denied that the company defrauded a short term loan of Rs. 

63 crores due to IDBI. A short term loan was taken from IDBI to meet out working capital 

requirement as well as to establish plant and machinery. The company paid interest upto June, 2001. 

Subsequently, IDBI filed a case in Debt Recovery Tribunal in the year 2002 for the recovery of the 

short term working capital loan and the same is subjudice before DRT, Jaipur. 

12. The respondent in their reply submitted that the interim 50% dividend was declared in 2001. The 

company sent dividend cheques on 12.7.2001 by courier within 42 days after record date. The 

company has attended all complaints lodged with BSE/NSE and SEBI. The complaints were 

received mainly from those shareholders who had changed their residences and the company had 

incomplete postal addresses. The company received 205 complaints only. Out of 36,000 

shareholders which were attended to and resolved. There was no violation of any provisions of 

Section 207 of the Companies Act, 1956. In reply to sudden fall of production figures the 

respondents have stated that the quarterly figures published were un-audited upto 31.12.2001. The 

company had to purchase heavy raw materials against export orders and orders in pipeline. 
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Following the terrorist attack, the export orders worth Rs. 110 crores were suspended/deferred which 

resulted into heavy losses Gaur being a khariff crop, new arrival commenced in the month of 

November./December and Guar prices declined sharply and the company suffered heavy losses on 

this account. The losses can be attributed to real prices fall in raw material prices as well as 

cancellation of orders booked before 11.9.2001 attacks. The copies of suspended export of Rs. 110 

crores have been filed by the company. 

13. The respondents have filed the additional synopsis (written submissions) on 31.5.2004. In reply 

to that the petitioners have filed brief synopsis and written submissions alongwith documents on 

15.7.2004, when this judgment was being written. Some of the points clarified by the petitioners in 

written submissions are as follows:-Alleged Export Turnover The petitioners have submitted that 

the respondents have relied on the assessment order dated 28.3.2003 for the financial year 1999-

2000 which is not an acceptable proof of export. The assessment order dated 28.3.2003 has been 

procured without producing relevant proof of export related documents to the assessing officer. The 

order mentioned that as regards books of accounts, the assesse vide its letter dated 28.1.2003 has 

reported that all records of the company were destroyed in the fire accident on 26.4.2001 at 

Company's factory premises as stated at pages 33-35 of respondents synopsis. Therefore, the 

assessment order is based on statement on oath of Shri B.D. Agarwal and his certain manipulated 

accounting documents placed before the assessing officer whereas in the inspection of the company 

under Section 209A of the Companies Act, 1956 no such incidents of fire or any destruction of 

document in alleged fire on 26.4.01 was mentioned. The Joint Managing Director, Shri B.D. 

Agarwal of the respondent company has therefore made different contradictory statements before 

different investigating agencies. Similarly, in reply to the Article published in Economic Times 

dated 30.10.2001, Shri B.D. Agarwal, Managing Director stating mat in future register only direct  

export as export sales and will discontinue export sales through export houses/trading house and 

merchant exports. This implies that Shri Agarwal has earlier given wrong clarification/statement 

regarding commission and brokerage to commission shareholders. The Income Tax Assessing 

Officer has recorded in the assessment order as follows: 

"The export house wise break up of export including through the restricted L/C are as under:- 

 

 Sl.No. Name of the Export House                          Value of exports 
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                                                                                     (Rs. in lac) 

1.     Sinochem Industries Ltd, New Delhi                     3648.87 

2.     Petro-Brasil Ltd, Chennai                                      3148.95 

3.     Denver Duo International, Mumbai                       299.94 

4.     China National Petroleum Development Corpn.              1869.44 

       Ltd. Delhi                                                                                    ------------- 

                                                                                       Total -          8967.20 

                                                                                                             ------------- 

 

The petitioners have stated that Joint Director of Foreign Trade, New Delhi reveals that the above 

companies/firms were not issued IE- Code Number by their office as none of these units are not 

registered with their office as 100% EOU/SEZ Units. The petitioners have mentioned that ROC 

Delhi has confirmed that M/s Synochem Industries and M/s National Petroleum Development 

Corpn. are not found to be registered with their office . It is therefore, evident that the alleged export 

houses from where respondent company claimed to have export of Rs. 8967.20 lakhs out of total 

export turn over of Rs. 232.66 crores are fictitious entities and the export figures given to the 

assessing officer in the income tax are false and dubious.The petitioners have also contended that 

respondents have lied blatantly that SEBI have concluded investigations in their favour. In fact, 

SEBI have filed complaint in the court of Additional Chief Metropolitan Magistrate, Mumbai under 

Section 24(1)(27) of SEBI Act and the accused Shri B.D. Agarwal has been asked to appear in 

person. 

14. I have heard the arguments of learned counsel of both the sides and also gone through the records 

of the case, it is evident from the averments made by the petitioner that an article was published in 

"Economic Times" on 7.8.2000 by one Shri Rajiv Goel sometime, Simultaneously, Shri B.M. Jindal, 

the former director of the company also sent letter of complaint to the then Minister of Law, Justice 

and Company Affairs. A reference was received from Central Economic Intelligence Bureau. Based 

on these complaints Joint Director Deptt. Of Company Affairs, Kanpur was asked in Oct. 2000 to 

carry out the inspection of the respondent company. During the course of inspection the inspecting 

officer pointed out some violations of the provisions of the Companies Act, 1956 as well as some 

other financial irregularities. Accordingly, the Central Govt. has filed two separate petitions one 
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under Section 237 and another petition under Section 397/398/408 as already mentioned. Both these 

petitions are being disposed by this common order. 

15. Regarding violation of provisions of Section 383A, 205A, 209A, 299/300 and 297 as alleged by 

the Central Govt in their petition in para 8.12 to 8.15, it is observed that ROC, NCT of Delhi and 

Haryana filed a complaint before the competent court for violation of above said provisions of the 

Companies Act, 1956. The learned judicial magistrate, Siwani while passing order on 28.2.2003 

observed as under:-"----Therefore, in my considered opinion the present complaint is hopelessly 

time barred and, therefore, the present application is allowed and the accused cannot be served notice 

of accusation under Section 251 of Code of Criminal Procedure hence the present application is 

allowed and the accused are discharged." 

16. The Central Govt. has filed a revision petition before the Court of District Judge at Siwani and 

the same is still pending for disposal. Undoubtedly, these are whole scale violations of the 

Companies Act, 1956 as contended by the petitioners but these violations are compoundable 

offences under the Companies Act, 1956. If the respondent think fit, they could file appropriate 

application for compounding these offences which they have not done in view of the order of the 

Learned Judicial Magistrate, Siwani. The respondents have explained the reasons of violations and 

the Central Govt. has not been able to establish that the explanations given by the respondents are 

wrong. The Central Govt. has mainly relied on the inspection report of the Regional Director, Deptt. 

of Company Affairs, Kanpur who has pointed out certain violations of the Companies Act, 1956 but 

they do not prove any fraudulent or unlawful purpose. The Regional Director, Deptt. of Company 

Affairs, Kanpur has already carried out inspections for these violations and the same are sub-judice 

as stated above. I am therefore not inclined to "accept the arguments of the petitioner that in view of 

most of these 'compoundable' violations of the various provisions of the Companies Act, the case is 

made out for further investigation under Section 237 of the Companies Act, 1956. 

17. Now, I proceed to examine financial irregularities mentioned in the petition. It has alleged that 

the company claimed Income Tax exemption under Section 10(3) of the Income Tax act 1961, being 

a 100% EOU in respect of sale of 232.66 crores during the year ending 31.3.2000. It was alleged 

that the export sales reported to banks was only Rs. 71 crores and the statement filed before Noida 

Export Processing Zone was Rs. 73 crores. The company made exports of Rs. 77.47 crores during 

the year 2001 but the same was shown as Rs. 304.37 crores. It is observed that the SEBI has carried 

out an investigation against the respondent company and they have cleared them from the allegations 
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leveled by Ex director Mr. B.M. Jindal, However, the Central Govt. has now intimated that SEBI 

has filed a complaint in the court of additional Chief Metropolitan Magistrate, Mumbai under 

Section 24(1), (27) of SEBI Act and summons have been issued on 3.6.2004. The SEBI is a specific 

act under which they will take action required under the Act and this seems to be the latest 

development. 

18. The Jt. Dir. Inspection, Deptt. of Company Affairs, Kanpur carried out his inspection but did not 

verity the turnover of Rs. 232.67 crores. He only mentioned what had been quoted in the letter of 

CEIB whereas he should have applied his mind and come to the conclusion on the basis of inspection 

conducted by them. His conclusion after inspection on this point is missing. On the other hand the 

Assistant Commission, Commercial Taxes Deptt, Anti Evasion made a survey of the respondent 

company on 18.7.2001 and made his assessment and verified the export turnover of the company at 

Rs. 232.58 crores. The income tax investigating wing found export figures from their office as under: 

  1.  Kandla                     Rs. 2,18,31,32,243/- 

2.  ICD New Delhi         Rs.    1,94,41,271/- 

                                                         -------------------- 

                                      Total Rs.    2,20,25,73,514/- 

                                                          -------------------- 

 

19. The total export sales claimed by the company as mentioned above was verified by the Income 

Tax Deptt. and the remaining unverified portion i.e. Rs. 12,32,38,549 has been reconciled by the 

company with the Asstt. Director of Income Tax, Rohtak. The Central Govt. is of the view that no 

final assessment order has been received from the Income Tax Deptt. and the matter is still pending. 

It is also noticed that a team of companies consortium banks visited the premises on 8 and 9th Aug. 

2000 after publication of the Articles in Economic Times and verified turnover of Rs. 232.67 crores 

and they did not find any discrepancies in the company's declared turnover. 

20. The respondent company was issued a show cause notice for import of duty free DG sets by the 

Commissioner Central Excise but they have not proceeded further in the matter after company's 

reply. 
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21. During the arguments it was also mentioned by the learned counsel for petitioner that the 

Managing Director is a proclaimed offender as on date and he is not available to public and as such 

he cannot be expected to run the company in a prudent manner. In reply the Learned Counsel for 

respondent stated that there is no such law prohibiting Mr. B.D. Aggarwal, to be Managing Director, 

even though he is the proclaimed offender. 

22. From these findings, it appears that alleged allegations of violation of various sections of the 

Companies Act, 1956 discussed above, where offences are compoundable, have been decided by 

the learned judicial magistrate, Siwani against the petitioners. The appeal is pending and it would 

not be correct to intervene at this stage when the matter is subjudice. Regarding financial 

irregularities, it is observed that the report of Regional Director, Deptt. of Company Affairs, Kanpur 

is not conclusive and based on his own findings. In almost all issues raised in both the petitions, the 

RD has merely mentioned that some of the acts are in violation of the Companies Act, 1956 but he 

has not shown as to why further investigations under Section 237 be ordered by this Bench. It is not 

the case of Regional Director, Kanpur, that he was not supplied the documents asked by him from 

the company. There are ample powers vested with the Central Government under Section 235 of the 

Companies Act, 1956 and they should have invoked those powers if the company was erring or not 

supplying documents. The matter is also seized by various Govt. agencies like Income Tax, Excise 

Deptts. and SEBI etc. In some cases, final decisions are yet to arrive. The report of the Inspecting 

Officer should have been based on his own findings after pursuing the documents/record of the 

company when the complaint was received from Central Economic Intelligence Bureau as also the 

report published in the Newspaper. The mere violation of various sections of the Companies Act, 

1956, where offences are compoundable and the matter is subjudice, and cannot lead to investigation 

under Section 237 of the Companies Act, 1956. The object of investigation under Section 237 of the 

Companies Act is to discover something that is not apparently visible to the naked eye (Delhi Flour 

Mills Company Ltd. In Respondents,(1975)45 Comp Cases 33(Del). It is essential that the material 

placed before the Board is such that it satisfy the Court that a deeper probe into the affairs of the 

company is desirable in the interests of the company itself (Sumanthy (UA) v. Dig Vijay Chit Fund 

Pvt. Ltd. (1983) 53 Com. Cases 493(Ker)). In Jiyajee Rao Cotton Mills Ltd. v. CLB (1969) 39 Com. 

Cases 856 (MP) it has been held that the expression "affairs of the company" in Section 237 is vide 

enough to include violation of any law for the time being enforce.  



 

 

99 | P a g e   

In the New Central Jute Mills Ltd. V. Dy. Secy, Ministry of Finance (1970)40 Com Cases 102 DB-

CAL, it has been held that the expression "fraudulent or unlawful purpose" is wide enough to include 

the contravention of any law for time being enforce. The learned counsel for petitioner relied on the 

above judgments to stress his point that when the company is not working in a transparent manner 

and the company has filed differing accounts/returns/information to different authorities. The 

company has also violated provisions of various sections of the companies act, 1956 as well as 

provisions of SEBI and Income Tax etc. The business of the company is being carried on fraudulent 

purpose and with intent to defraud its creditors.  

There is no doubt that there are wide enough powers given to Company Law Board to order 

investigation under Section 237 but to form such opinion, it has to be established that the 

management of the affairs of the company have been guilty of fraud, misfeasance or other 

misconduct towards the company or its members. As observed by the Hon'ble Supreme Court in the 

judgment, of Jiyajee Cotton Mills v. Company Law Board and Ors. 1969 Indian Law MP 1479, no 

reasonable person or authority, much less and expert body like the Company Law Board could have 

reasonably found the opinion that the circumstances were so suggestive to order investigation under 

Section 237 without influenced by matters extraneous to Section 237 (b)(2) while forming the 

opinion by the Board. 

23. Keeping in view the circumstances of the case as well as the arguments advanced by both the 

parties, I find that various authorities like Income Tax, Excise Deptt. like SEBI are seized of the 

matter and are looking into it under separate statute. The violation of provisions of various sections 

of Companies Act are compoundable and the matter is subjudice before the District Judge, Siwani. 

The inspection has already been conducted under Section 209(A) of the Companies Act, 1956 and 

no fruitful purpose is likely to be achieved by ordering investigation under Section 237 of the 

Companies Act, 1956 as the Central Govt. has not been able to bring out specific reasons for ordering 

such investigation. I am therefore, not convinced that this is a fit case for ordering investigation 

under Section 237 of the Companies Act, 1956. Accordingly, the CP No. 50 of 2003 is disposed of 

with no directions. 

24. However, I find that the Respondent company has not earned its affairs prudently and have 

violated provisions of various acts of Government including violations of provisions of Companies 

Act, 1956. Some Government Authorities like Income Tax, Excise, etc are yet to give their final 

verdict on the information supplied by the company. The company has filed disputing figures of 
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production with different agencies. Undoubtedly, the affairs of the company are not transparent and 

doubts have been created in the minds of shareholders and public at large. In order to effectively 

safeguard the interest of the company as also of shareholders and the public at large. I accept the 

plea of the Central Govt. that some check and transparency needs to be restored in the Board of 

Directors. Accordingly, I allow the second Company Petition No. 51/2003 filed under Sections 

397/398 and 408 of the Companies Act, 1956 and direct the Central Government to appoint not more 

than three Directors on the Board of Directors of the respondent company for a maximum period of 

three years from the date they assume office. 

25. With the above directions, the company petition 51/2003 is also disposed of. 

26. There are no orders as to cost. 

CAN RPS AND IRPS UNILATERALLY AMEND CONTRACTS EXECUTED BY THE 

DEBTORS? 

 

Abstract 

Since the inception of Insolvency and Bankruptcy Code, 2016 the revival of debtor entities from 

financial stress has been touching a high success rate. It is said t be a successful IBC process when 

the resolution plan of the debtor entity is approved by the financial creditors. 

Nonetheless, the 180 day Corporate Insolvency Resolution Process (CIRP) is also crucial as this is 

the period in which the Interim Resolution Professionals (IRPs) and Resolution Professionals (RPs) 

take over the debtor entity and come up with the resolution plan of the debtor entity. IRPs and RPs 

take over the management of the debtor entity and run the affairs of the debtor during CIRP and they 

preserve the debtor’s property and other valuable assets so that the debtor does not take any more 

financial hit. Another important task that IRPs and RPs do is to run the operations of the debtors. 



 

 

101 | P a g e   

One of the important topics of debate is whether the RPs and IRPs unilaterally amend the existing 

contracts executed by the debtors. 

Key terms: Insolvency and Bankruptcy, Resolution Professionals and Interim Resolution 

Professionals, Corporate Insolvency Resolution Process,  

Statutory Position 

Section 20(2)(b) of the IBC empowers the IRPs to “enter into contracts on behalf of the corporate 

debtor or to amend or modify the contracts or transactions which were entered into before the 

commencement of the corporate insolvency resolution process.” Here is where the question about 

whether the IRPs and RPs can unilaterally amend the existing contracts executed by the debtor 

before the CIRP, without the consent or approval of the creditors and other counterparties.  

The Section 20(2)(b) specifically mentions the IRP’s power to amend the contracts and agreements 

entered in by the debtor, this does construe that the IRP cannot actually amend the agreements on 

behalf of the debtor without consent of the counterparty, because if the consent of the counterparty 

was inconsequential for the modification or amendment of the agreement, then the power conferred 

upon the IRPs would be arbitrary and almost absolute and the resolution  by the IRPs could be 

prejudicial to the creditors as the primary job of the IRP is to save the debtor entity from the financial 

distress. An IRP cannot be given the powers where the IRP can dictate and overrule already set 

entitlements as well as limitations under an agreement in retrospective effect. The fundamental 

principles of contract law states that a contract once entered into is enforceable and binding on the 

parties to the contract.  

However, the IBC process is designed so that some of the contractual arrangements can be ignored 

in certain circumstances. For example a resolution plan is treated as effective even if it is not 

consented to by the persons whose consent is required under the debtor’s charter document or 

agreement. 

NCLT and Judicial Pronouncements 

In the Trident Hotel, Hyderabad’s insolvency case35, the RP wanted to dishonour several payments 

of the hotel operator’s creditor Oberoi Group. This was I contravention to the agreements they have 

                                                             
35  EIH Limited v. Subodh Kumar Agrawal (IA no. 73 of 2018 in CP(IB) no. 248/7/HDB/2017) 
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entered into. NCLT Hyderabad held that the agreements between the debtor entity and the creditors 

was legally binding and any deviation from it would be prejudicial to the creditor and it would hurt 

the creditor if the decided agreements are unilaterally amended by the RP without the consent or 

approval of the parties involved. 

In the Dighi Port Ltd. insolvency process, Jawaharlal Nehru Port Trust (JNPT) proposed a resolution 

plan which involved termination of sub-lease contracts executed by Dighi Port with Veritas Group. 

JNPT contended that the existing contracts were undervalued and were not in interest of Dighi Port. 

NCLT Mumbai held that the examination of undervaluation of the contracts was under a separate 

scrutiny and were in application. But the RPs cannot isolate the already executed contracts because 

those contracts are legally binding and should not be unilaterally terminated under CIRP without 

consent and approval of the counterparties to the contracts. 

Conclusion 

Though the statutory power to amend and modify the pre-existing contracts in an IBC procedure is 

being conferred upon the RPs and IRPs, in various NCLT decisions it is discussed that the power is 

subject to the approval of the counterparties to the said contracts as the unilateral amendment to the 

contracts can hurt the counterparties and are prejudicial to them. A creditor cannot be hurt because 

of the financial insolvency of the debtor. Though there may occur special or extraordinary 

circumstances where the NCLT or judicial authorities consider unilateral amendments and 

modifications as a viable or necessary option, but the position of the creditors must also be secured 

in the IBC process because relief to an insolvent party cannot be resolved by putting undue and 

unjust financial pressure to the other party. 

TATA CONSULTANCY SERVICES Pvt. Ltd. VS CYRUS INVESTMENTS Pvt. Ltd. AND 

Ors. 
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Abstract 

Tata Consultancy Services Pvt. Ltd. Vs Cyrus Investments Pvt. Ltd. is a very important case as far 

as the Indian corporate world is concerned. In this case, Tata Group’s one of the oldest stakeholders 

was ousted which led to a huge controversy. The lack of clarity further infuriated the ousted 

chairman and the matter escalated pretty quickly. The Indian corporate sector was sent in shock 

when the news of the removal of Cyrus Mistry broke. The Shapoorji Pallonji group and the Tata 

group have had business interests and relationships since early 1990s spanning 2 generations. Cyril 

Mistry, the father of Cyrus Mistry was himself a long time personality in the Tata group. Not the 

move itself, but the lack of a substantial cause led to the huge amount of controversy.  

It is believed that the move was a well deliberated one by the management. However, as per the 

arguments laid down by Cyrus Mistry, he was never given the required independence to carry out 

his duties in an effective manner. This paper provides a commentary on the instant case. This case 

commentary provides a basic background of the case with reference to the facts and then moves on 

to give an analysis of the decision given by the NCLAT.  

Purpose: This case has been chosen for the purpose of this paper as it is an important current issue 

in the Indian Corporate scene. The Mistry-Tata controversy has ruled the Indian Corporate sector 

for the past 4 years with no proper explanation being provided.  The case is a big step forward in the 

Indian company law as it raises a number of questions on the notions being followed currently.  

Research Implications: This paper has certain very important practical implications, as it provides 

a gist on this case which is very relevant to the current matter pertaining in the corporate field. The 

most important practical implication of this study is that the matters prevalent inside an Indian 

corporate come to light.  

Keywords: NCLAT, Supreme Court, Companies Act, Articles of Association, corporate sector.  

1. Brief Background of the Case  

Cyril Mistry, via the Shapoorji Pallonji Group was the biggest shareholder of Tata and Sons. He 

joined the group in 1991. Tata and sons is the holding company of the Tata group, which owns 

shares of the group’s companies and controls them. Cyrus Mistry, the son of Cyril Mistry joined the 

board Tata Sons in 2006.  
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Cyril Mistry retired in late 2011. This was one of the biggest events in the history of the Tata Group, 

as Cyril was one of the most important personalities in the Tata space. To follow this up, his son 

Cyrus was appointed the chairman of the Tata and Sons in the late 2012. He succeeded Ratan Tata 

himself. This was always seen as a very big but expected move. The biggest presence in the Tata 

group after the Tatas themselves has always been the Mistrys. Thus, it was only fitting that the son 

of Cyril Mistry was appointed chairman. However, in October of 2016, he was voted to be removed 

from the position of the chairman in the meeting of the Board members. This caused a huge stir, as 

this came as a huge and shock news. It is said that the entire corporate world was shocked at this 

news. This move is said to be one of the biggest news in the history of the Indian corporate world.  

In January of 2017, Tata and sons announced N. Chandrashekhar, the CEO of Tata Consultancy 

Services as the new chairman of the holding company. Further, in February of 2017, Cyrus Mistry 

was officially removed from the chairmanship the holding company, Tata and Sons. Whole of this 

matter led to a huge fight between the Cyrus Mistry and Tata group. In other words, two huge 

conglomerates were going at each other, Shapoorji Pallonji Group and the Tata group.  

However, it is said that this was not a sudden move, but a very detailed and deliberated one. On the 

outside it appeared to be otherwise as no rumours or mishaps seemed to have happened. The move 

was taken after long and hard deliberations, but the lack of unusual activity stirred debate as to what 

led to the shocking move. This move is considered to be such a huge move, as it brought a dent in a 

25 year old business team up.  

Ratan Tata then wrote a letter to Narendra Modi, the Prime Minister of India, informing about the 

removal of Cyrus as the chairman of the Tata Sons. However, the excuse provided for the same is 

believed to be very vague. The said excuse was that Cyrus Mistry did not dispose off his duties in 

the manner prescribed. Thus, in other words, his inefficiency in his work was cited as the reason for 

his removal. The lack of proper and clear reason caused a further confusion in the corporate world 

which led to the matter towards an unwanted direction i.e. negative controversy.  

2. Legal Background of the Issue 

Cyrus Mistry filed a petition in the National Company Law Tribunal against Tata group stating that 

there had been oppression and mismanagement on the Tata group’s part. The tribunal rejected the 

petition stating that there had been no such mismanagement and such allegations were false and 

lacked any ground.  
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The National Company Law Appellate Tribunal accepted the appeal and ordered the reinstating of 

Cyril Mistry as the chairman of the holding company of Tata Group, Tata sons. Further, the tribunal 

gave a time period of four weeks to Tata to file an appeal against the order of the National Company 

Law Appellate Tribunal. The Section 423 of the Companies Act, 2013 provides for appeal to the 

Supreme Court against the order of the tribunal.  

Tata appealed to the Supreme Court against the order of reinstating of Cyrus Mistry. Tata sons 

appealed to the Supreme Court via two appeals namely Civil Appeals Nos. 13 and 14 of 2020. The 

appeal of the Tata group was against the order of the National Company Law Appellate Tribunal 

dated 18/12/2019. The said decision held (i) illegal, the proceedings of the sixth meeting of the 

directors board of Tata sons ltd. Dated 24/10/2016; (ii) restoring of Cyrus Mistry as the chairman of 

the Tata sons and as a director of the Tata group for the remainder of the tenure; (iii) illegal, the 

appointing of someone else as the chairman of the said Tata sons; (iv) restrained Ratan Tata and 

other nominees of the Tata trust from taking any advance decision; (v) restrained the company, its 

board of directors and from exercising the Article 75 of the Articles of Association, the said article 

stated that action can be taken against minority shareholders in exceptional circumstances and in the 

best interest of the company; and (vi) illegal, the decision of the registrar of companies changing the 

status of Tata sons limited from a public company to a private company.   

The apex court set aside the order of the tribunal and further stated that it had a lot of errors in it. 

The apex court also stated that the tribunal had left a lot of gaps in its reasoning and in turn, in its 

final judgement. Thus, the Supreme Court decided to look into the matter with greater detail. Ratan 

Tata filed two independent appeals on the same judgement of the tribunal and on the same grounds, 

namely Civil Appeal Nos. 1920 of 2020. Further, the trustees of the two trusts, the Sir Ratan Tata 

Trust and the Sir Dorabji Trust, also filed two independent appeals numbered Civil Appeal Nos. 

444445 of 2020, appealing against the same order of the National Company Law Appellate Tribunal 

(NCLAT). Furthermore, three companies of the Tata group, namely Tata Consultancy Services 

Limited, Tata Teleservices Limited and Tata Industries Limited, also filed independent appeals 

numbered Civil Appeal numbers 440441 of 2020, 442443 of 2020, and 448449 of 2020 respectively.  

The underlying grievances of all the involved appealing parties were different and pertained to that 

part of the tribunal’s order which concerned them. The grievance of Ratan Tata and the trustees of 

the two trusts was that the order of the Appellate Tribunal put a restraint on them which stopped 

them from taking the decisions. On the other hand, the grievance of the three companies who filed 
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the appeals was that the National Company Law Appellate Tribunal ordered for the reinstating of 

Cyrus Mistry as their director for the rest of his tenure.  

The original appellants, i.e. the complainants to the tribunal initiated the proceedings under the 

Sections 241 and 242 of the Companies Act, 2013. These complainants were (i) Cyrus Investments 

Pvt. Ltd. And (ii) Sterling Investment Corporation Pvt. Ltd. The said complainants further filed a 

cross appeal namely Civil Appeal No. 1802 of 2020. The grievances stated in this appeal were in 

addition to the reliefs already granted by the tribunal. The appeal stated that in addition to the orders 

already given by the NCLAT, the tribunal should have also granted them proper representation in 

the Board of Directors of Tata Sons Limited and in all the committees formulated by the board of 

directors. This would ensure the protection and advancements of their interests in the company. 

Further, the complainants had an additional grievance. The complainants stated that the National 

Company Law Appellate Tribunal ought to have deleted the requirement which places a special vote 

in the hands of certain select directors under the Article 121 of the Articles of Association (AoA) or 

should have at least limited the scope of the said special vote to only those matters which are 

mentioned in the Article 121 A of the AoA.  

Thus, the Tata sons, Ratan Tata, trustees of the two trusts and the three mentioned companies filed 

appeals against the judgement of the NCLAT which laid down the above mentioned six orders. All 

the mentioned appellants filed different appeals and also had differing inherent grievances. 

However, the major grievance which ran throughout the appeals was the reinstating of Cyrus Mistry 

as the chairman and the director of the said companies. In addition to that the different appellants 

had specialised grievances which concerned them specifically. The appeals against the orders of the 

tribunal were filed in the Supreme Court which set them aside and decided to look into the appeals 

and the entire matter with greater detail.  

The respondent, the Cyrus Investments Pvt. Ltd. had filed to the NCLT for the reinstating of Cyrus 

as the chairman of Tata sons Ltd. where their plea was rejected, but was eventually granted by the 

NCLAT. In their counter appeal to the Supreme Court, they filed for proportionate representation in 

the board of directors of Tata Sons Ltd. Further, the respondents also filed for the deletion of the 

special vote of certain select directors under the Article 121 of the AoA or at least the limitation of 

the vote’s scope to the matters mentioned in the Article 121 A.  
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3. Arguments and Reasoning given by the parties 

Both the parties to the issue laid down certain arguments and reasoning from their side. Below is a 

summary of the same- 

The appellants stated that the removal of Cyrus Mistry was totally legal and in compliance to the 

Indian Company Laws. The Section 173 of the Companies Act, 1973 provides that such an executive 

decision must be taken by a majority in the office, and after serving a notice at least 7 days prior to 

the date of such a meeting. Thus, the meeting and removal of the Cyrus Mistry was as per the 

Companies Act. There is no fault on the procedural front of the removal. Further, the requirement 

of a 7 day notice can be waived off if an independent director is present at such a meeting.  

Tata Sons did not want to take any risks as far as their executive decision was concerned. This is 

reflected from the fact that they filed a caveat in the Supreme Court, in the High Court and in the 

National Company Law Tribunal to prevent an ex parte decision against their decision of removing 

Cyrus Mistry as the Chairman of Tata Sons. A caveat is filed by a party in a court in anticipation of 

an opposing party filing a suit against him and to ask the court to not take an ex parte decision. 

Caveat is filed to ensure that the caveator (person who files a caveat) gets a proper chance to present 

his case. An ex parte decision is a decision taken by the court in the absence of a party to the case.  

The respondents, the Cyrus Investments Pvt. Ltd., stated that the Nano project of the company was 

proving to be a burden, but Ratan Tata did not agree to shut the same down due to certain “emotional 

reasons”. The respondents also alleged earlier that there was fraud taking place as far as the money 

being invested in the company is concerned. However, the national regulator, the Securities and 

Exchange Board of India, investigated into the case and had held that there was no such fraud. The 

regulator laid down that the share trading process of Tata sons in the stock market was clean and 

totally free from any sort of fraud.  

 The respondent also replied that there was lot of interference from the previous chairman, which 

led to difficulties in him carrying out his operations properly. Cyrus Mistry stated that he was never 

allowed to actually take over the reigns completely was constantly under the pressure of non 

independence in organizing the company as per his plans and visions. He also laid down that the 

previous chairman, Ratan Tata, constantly interfered in his operations and decisions. He backed this 

by providing an evidence of more than 550 Whatsapp messages directly from Ratan Tata. Thus, the 
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major concern of the respondents was a lack of free hand and independence in disposing off his 

duties as chairman.  

4. Judgement and Analysis 

As already stated, the decision of the National Company Law Appellate Tribunal was in the favour 

of Cyrus Mistry. The decision called for the reinstating of Cyrus Mistry as the chairman of Tata 

sons. The Appellate Tribunal also held that the removal of Cyrus was illegal. However, the Shapoorji 

Pallonji group rolled out a statement saying that they were not considering any legal action against 

the company or its entire group as a whole. Further, the Shapoorji group also stated that it was not 

going through any circumstances, and thus taking legal action would not be prudent.  

The Tata sons had filed caveats on all the levels of the judicial hierarchy, in anticipation of being 

sued by the Shapoorji Pallonji group. Even after this the Shapoorji group did not sue the Tata sons 

and was firm on its decision of not taking any legal action against the said company. However, it 

did state that they would consult a law firm on the matter regarding what measures could be taken 

ahead after the removal of Cyrus Mistry. It is pretty evident from the actions of Shapoorji group that 

they were not in favour of any legal complexities, and consulting a law firm was just a precautionary 

measure. The corporate sector was shocked at all these developments which led to the stocks of 

company falling by around 3.2% after the removal of Cyrus Mistry. Further, Cyrus Mistry came out 

and wrote a letter that he was shocked at his removal and considered the move to be arbitrary. He 

also stated that he was not getting proper opportunity to defend himself.  

Mistry’s main concern was that he was removed unfairly as the company never gave him a full 

opportunity to work properly to showcase his skill sets. He also stated that he wasn’t the only one 

who faced this, but some of the other senior officials of the company also had the same grievance. 

The Nano project was the major thorn against his philosophy as the project was turning out to be a 

burden on the company.  

According to the Articles of Association of the company, a chairman could only be removed in the 

event of three circumstances. They are-  

 If he is found to have committed any kind of fraud, 

 If he involved in any kind of mismanagement within the company, or 

 If he is found to be disloyal to the company 
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Cyrus Mistry, however, did not meet any of the above mentioned conditions. On appeal against the 

order of National Company Law Tribunal, the National Company Law Appellate Tribunal held the 

removal of Cyrus Mistry to be illegal and ultra vires of the Articles of Association of the company. 

The NCLAT even stayed the decision of the registrar of companies to change Tata sons from a 

public company to a private company.  

Finally, the Supreme Court of India found the order of the National Company Law Appellate 

Tribunal to be suffering from “basic errors”. The apex court also stated that the NCLAT got confused 

with regards to the position of the law and was thus not able to give out a proper decision. Thus, the 

Supreme Court stayed the decision of the NCLAT and decided to look into the matter with greater 

detail. It was also found that the Appellate Tribunal granted a prayer which was not even requested. 

The reinstating of Mistry as the chairman was reportedly not requested by the Shapoorji group, but 

the NCLAT granted the same. Thus, the decision of the same has been set aside by the apex court.  

This case has been labelled by many as a fight by the minority shareholders against “aristocracy”. 

The decision of the Tata management has been termed as arbitrary by various researchers. Thus, 

here Cyrus Mistry becomes the protagonist and the Tata Group members become the antagonists. 

The long term effects of this case can be said to be huge as it has the potential to bring various 

changes both technical and philosophical. The decision of the NCLAT can be said to be very 

ineffective as it gives a relief which was not even sought by the complainants.  

Birla Corporation Ltd  v  Rameshwar Jute Mills Co. Ltd. 

 

Court- High Court of CALCUTTA 

Case No No. 289 of 2009 

Appellant – Rameshwara Jute Mills Co. Ltd 
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Respondents – Birla Corporation Ltd. & Ors 

Equivalent Citation – Apot No. 289 of 2009, Aco No. 59 of 2009 Apot No. 292 of 2009, 

Honourable Judges  – ANIRUDDHA BOSE 

 Introduction  

The Companies Act 2013 is an Act of the Parliament of India on Indian company law which 

regulates incorporation of a company, responsibilities of a company, directors, dissolution of a 

company. The 2013 Act is divided into 29 chapters containing 470 sections as against 658 Sections 

in the Companies Act, 1956 and has 7 schedules. However, currently there are only 438 (470-39+7) 

sections remains in this Act.The Act has replaced The Companies Act, 1956 (in a partial manner) 

after receiving the assent of the President of India on 29 August 2013.36 

Strict compliances under the rules, regulations, and procedures described in the New Companies 

Act, 2013 of the Central Government of India, are made perfectly implemented, supervised, and 

regulated by the Ministry of Corporate Affairs and the Company Law Board, besides other 

governmental functionaries like the Registrars of Companies in the States 

The Company Law Board (CLB) in its present form was established in May 1991 under the Section 

10(E) of the Indian companies act, to overlook and regulate the business activities and mandatory 

compliances made by entities in all economic fields, and resolve all types of disputes among people 

and companies in these fields, which were in past being handled by the High Courts or the Central 

Government. 37 

This company law board has devised its specific company law board regulations 1991, which 

contain provisions, procedures, and fees for filing any petition or application before this punctilious 

and swift judicial body. The company law board india has its principal bench located in the national 

capital New Delhi, while its four well-equipped zonal benches are situated in all across the country 

in the cities of New Delhi, Kolkata, Mumbai, and Chennai. 

Facts of the case 

In this case Three appeals filed under Section 10F of the Companies Act, 1956 are being taken up 

together as similar questions of law and near identical factual issues are involved these appeals. The 

                                                             
36 https://en.wikipedia.org/wiki/Companies_Act,_2013 
37 http://www.companylawindia.com/company-law-board.php 
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appeals are directed against an order of the Company Law Board (the CLB) passed on 22 July 

2009. On 15 October 2008, the Company Law Board passed an interim order in that application to 

the following effect:- An Hon'ble Single Judge of this Court was pleased to set aside this order by 

an order passed on 24 October 2008 mainly on the ground that the said order was bereft of 

reasons.The company was permitted to conduct Board meeting, if any, without inclusion of any 

further Directors in the Board in place of its erstwhile Chairman Rajendra Singh Lodha until disposal 

of the application before the Company Law Board, in which the impugned order was passed.It was 

further specified in the order of this Court passed on 24 October 2008 that the Chairman of the Board 

meeting that was scheduled to be held in the later part of October 2008 was to be elected by the 

Board of Directors present in such meeting. 

The application was filed by RJM to protect the interest of the company from such usurpers, it was 

submitted, and till it is adjudicated by the Probate Court the manner in which the estate of PVD shall 

be managed, the voting rights over 62.90% of the paid up share capital of the company ought to 

have been frozen.the application was filed by Rameshwara jute mills co. Ltd (RJM). 

The main issue  

The main issue before the CLB in C. A. No. 333 of 2009 was the position of the companies and 

institutions forming a block controlling 62.90% of the paid up share capital, and whether they should 

be permitted to operate as individual entities and exercise their rights as shareholders through their 

managing bodies, or the Company Law Board should ascertain the persons who were actually 

controlling them, and decide on their voting rights after making an enquiry in that direction 

Laws involved  

Section 10F in the Companies Act, 201338 

10F. Appeals against the orders of the Company Law Board. Any person aggrieved by any decision 

or order of the Company Law Board may file an appeal to the High Court within sixty days from 

the date of communication of the decision or order of the Company Law Board to him on any 

question of law arising out of such order: Provided that the High Court may, if it is satisfied that the 

appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to 

be filed within a further period not exceeding sixty days.] PART II INCORPORATION OF 

                                                             
38 The companies act , 2013 
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COMPANY AND MATTERS INCIDENTAL THERETO Certain companies, associations and 

partnerships to be registered, as companies under Act. 

402. Powers of Company Law Board on application under section 397 or 398. Without prejudice to 

the generality of the powers of the 1 Company Law Board] under section 397 or 398, any order under 

either section may provide for- 

(a) the regulation of the conduct of the company' s affairs in future; 

(b) the purchase of the shares or interests of any members of the company by other members thereof 

or by the company; 

(c) in the case of a purchase of its shares by the company as aforesaid, the consequent reduction of 

its share capital; 

(d) the termination, setting aside or modification of any agreement, howsoever arrived at, between 

the company on 

397. Application to Company Law Board for relief in cases of oppression. 

(1) Any members of a company who complain that the affairs of the company 2 are being conducted 

in a manner prejudicial to public interest or] in a manner oppressive to any member or members 

(including any one or more of themselves) may apply to the 1 Company Law board] for an order 

under this section, provided such members have a right so to apply in virtue of section 399. 

(2) If, on any application under sub- section (1), the 1 Company Law Board] is of opinion- 

(a) that the company' s affairs 2 are being conducted in a manner prejudicial to public interest or] in 

a manner oppressive to any member or members; and 

(b) that to wind up the company would unfairly prejudice such member or members, but that 

otherwise the facts would justify the making of a winding- up order on the ground that it was just 

and equitable that the company should be wound up; the 1 Company Law Board] may with a view 

to bringing to an end the matters complained of, make such order as it thinks fit. 

Judgment of the court in breif  

 

https://indiankanoon.org/doc/608329/
https://indiankanoon.org/doc/1964716/
https://indiankanoon.org/doc/1719128/
https://indiankanoon.org/doc/1579556/
https://indiankanoon.org/doc/719364/
https://indiankanoon.org/doc/663308/
https://indiankanoon.org/doc/1062065/
https://indiankanoon.org/doc/1763677/
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Under the provisions of Section 10F of the Act, any person aggrieved by any decision or order of 

the CLB may prefer any appeal to this Court on any question of law arising out of such order. 

Two english authorities were relied upon in support of this argument, being Re: Crossmore Electrical 

and Civil Engineering Ltd. (1989 Butterworths Company Law Cases 137) and Re: a company 

(No.004502 of 1988), ex parte Johnson. 

On behalf of the company it has been contended that an interim order under Section 403 of the Act 

can be passed for regulating the conduct of the company's affairs only. 

The court declined to accept the argument made on behalf of the applicants that the company cannot 

be an aggrieved person to maintain the appeal 

CLB does not have jurisdiction to pass an interim order of this nature, as the jurisdiction of the CLB 

to pass interim order under Section 403 of the Act is much narrower than its jurisdiction to pass final 

order in terms of Sections 397, 398 and 402 of the Act. 

The jurisdiction of the CLB to pass orders on who should act as Chairman was questioned, and it 

was submitted, relying on a decision of the Hon'ble Supreme Court in the case of R. Rangachari Vs. 

S. Suppiah.39 

Argument on the point was that Court can pass orders on the question as to who could be a Chairman 

only if the meeting of the Company is ordered by the Court. 

In the order passed by an Hon'ble Single Judge of this Court on 24 October 2008, an order was 

passed restraining appointment of any Chairman of the Board of Directors in place of its erstwhile 

Chairman.  

Submissions on the count have been that the Court itself could ascertain whether there were reasons 

for passing such order. 

If the Court was satisfied that there was a bonafide contention between the parties, or there was a 

fair and substantial question to be decided as to what the rights of the parties were, an order for 

interim injunction could be passed. 

                                                             
39 https://www.lawyerservices.in/Birla-Corporation-Ltd-Versus-Rameshwara-Jute-Mills-Co-Ltd-2009-08-21 
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In the decision of this Court in NEPC Micon Ltd., the issue was whether a Judge on the Original 

Side of this Court is required to give reasons in support of an ex-parte order. 

I hold that an order of the CLB affecting the rights of the parties before it is required to be supported 

by reasons to be sustainable. 

Section 10F of the Act, which vests this Court with the jurisdiction to test an order of the CLB on 

points of law, I ought to enter into an enquiry on the question as to whether prima facie case was 

made out before the CLB or not, even if the order does not record any such exercise on the part of 

the CLB. 

 The question as to whether establishing "fair and substantial case" would be necessary, or 

satisfaction would have to be on "prima facie case" depends on the nature of the order prayed for 

before the Court or Tribunal. 

The interim order cannot be sustained. 

I set aside the order passed by the CLB, I also direct the Company (Birla Corporation Ltd.) to adjourn 

the AGM scheduled to be held on 24 August 2009 by a further period of four weeks. 40 

Analysis 

The appellant RJM to protect the interest of the company from respondents pleaded to freeze the 

voting rights of the shareholders who acquired 62.90% of the paid up share capital of the company. 

But on 24 October 2008an order was passed by CLB stating that the Chairman of the Board meeting 

that was scheduled to be held in the later part of October 2008 was to be elected by the Board of 

Directors present in such meeting. But this interim order by CLB was challenged by RJM. The CLB 

refused to pass such direction, and against such order of refusal, appeal was preferred before this 

Court under Section 10F of the Act.41 

The company contented hat an interim order under Section 403 of the Act can be passed for 

regulating the conduct of the company's affairs only. But the court declined because the company 

cannot be an aggrieved person to maintain the appeal.  

                                                             
40 https://indiankanoon.org/ 
41 https://www.lawyerservices.in/Birla-Corporation-Ltd-Versus-Rameshwara-Jute-Mills-Co-Ltd-2009-08-21 
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In the order passed by an Hon'ble Single Judge of this Court on 24 October 2008, an order was 

passed restraining appointment of any Chairman of the Board of Directors in place of its erstwhile 

Chairman. In the case, the company has assailed the interim order on the ground that the order lacks 

reason and the CLB passed the order without formation of opinion on subsistence of a prima facie 

case.42 

It held that an order of the CLB affecting the rights of the parties before it is required to be supported 

by reasons to be sustainable .The question as to whether establishing "fair and substantial case" 

would be necessary, or satisfaction would have to be on "prima facie case" depends on the nature of 

the order prayed for before the Court or Tribunal. 

The interim order was not sustained and the court ordered the company o adjourn the AGM 

scheduled to be held on 24 August 2009 by a further period of four weeks. 

Legislative Analysis of Corporate Social Responsibility under Companies (Amendment) Act 

2019 and Companies (Amendment) Act 2020 

 

Introduction 

One of the most crucial decisions of the government was amending the Companies Act of 2013. The 

Companies Amendment Act was revised in 2015, 2017, 2019, and currently, as suggested, in 2020. 

Keeping in mind the dynamic evolvement of the corporate sector, the intent of the amendment varies 

consequently to strike a balance in the ease of doing business to corporate development. On 

September 18, 2019, the government established a Company Law Committee with the aim of 

facilitating greater ease of living for law-abiding businesses. The government and the Committee's 

ultimate aim was to decriminalise several further clauses of the Act depending on their seriousness, 

                                                             
42 https://indiankanoon.org/ 
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as well as take other required steps to make it easier for the country's companies. The Committee's 

report was tabled in November 2019. 

The Committee on Company Law ("CLC") was created in the context of the government's efforts to 

improve the comfort of corporate life in India and to implement certain intricate reforms such as 

decriminalising certain acts. Following the submission of the Company Law Committee's opinion, 

the MCA introduced the Companies (Amendment) Bill, 2020 in Parliament, which was approved 

by the Lok Sabha on September 19, 2020 and by the Rajya Sabha on September 22, 2020. Following 

that, on September 28, 2020, the President of India gave his assent to the Companies (Amendment) 

Bill, 2020, and the Companies (Amendment) Act, 2020 ("2020 Act") was passed. The 2020 Act is 

divided into sixty-six parts that aim to amend the various clauses of the 2013 Act. The 2020 Act's 

goal is to decriminalise minor, technological, or procedural noncompliance depending on the extent 

and seriousness of those offences, thus facilitating and fostering ease of doing business, as well as 

other reforms to further promote ease of living for law-abiding corporates in the nation.  The 

Companies (Corporate Social Responsibility Policy) Amendment Rules, 2020 released on March 

13th, 2020 by the Ministry of Corporate Affairs (MCA). The regulations were written to implement 

the 2019 changes to the Companies Act. Certain amendments to Corporate Social Responsibility 

(CSR) were made during the Finance Minister's 2019 budget speech, and they were subsequently 

passed in July 2019. The new regulations have been drafted to enforce these reforms and are 

applicable to all CSR-compliant and Non-Profit organisations in India. 

Corporate Social Responsibility under the Companies (Amendment) Act, 2020 and its effect on CSR 

Compliant Companies. 

A corporation or a company is a legal body created by a group of people to participate in and conduct 

a commercial or industrial activity. Based on the corporation law of the state, an organisation may 

be structured in a variety of forms for tax and financial responsibility purposes. The type of corporate 

arrangement a company prefers, such as a partnership, sole proprietorship, or corporation, is usually 

determined by the line of business it operates in. These systems also reflect the company's ownership 

structure. The Companies Act of 2013 requires any company that has a total value of Rs. 500 Crore 

or more, revenue of Rs. 1000 Crore or more, or net profit of Rs. 5 Crore or more, to form CSR 

Committees during the immediate preceding fiscal year and to expend 2% of the company's average 

net profit made in the three financial years immediately prior to its policy for CSR. The Companies 

Act 2020 waives the establishment of CSR committees for companies with a liability of up to Rs. 
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50 lakh each year. Moreover, businesses that in the financial year pay any amount above their CSR 

liability will deduct an excess amount for future CSR liabilities. 

In the case of a company which fails in compliance with Section 135, sub-section (5) or sub-section 

(6), which reflects CSR expenditure, the company shall be liable for a penalty of twice the amount 

required to be transferred to the Fund as provided for in Schedule VII of the Companies Act, 2013 

or the ‘Unspent Corporate Social Responsibility Account’, where this provision is not complied with 

as the case may be, or one crore rupees, whichever is less, and A penalty of one tenth of the amount 

needed to be transferred by the corporation to any Fund stated in Schedule VII of the Companies 

Act, 2013, or the Unspent Corporate Social Responsibility Account, as the case may be, or two lakh 

rupees, whichever is less, shall be imposed on any officer of the company who is in default. 

Consequently and put in simpler words, Corporate Social Responsibility, on the other hand, shall 

not include:  

1. Any activities that the company engages in as part of its business. 

2. A company's operation that takes place outside of India.  

3. Contributions to a political party, either directly or indirectly.  

4. Activities that favour only the staff of the firm (if company employees are 25 percent or 

less of the people served by an activity, it can be counted as CSR). 

 

Moreover, there also some changes in the definitions of certain words and phrases and certain duties 

provided under the act which will have to be taken under due consideration by the companies and 

the government operating from now on. 

In addition, the following rules shall also apply: 

1. Change the concept of "CSR strategy" to "a paper outlining a company's approach to 

choosing, enforcing, and tracking its CSR operations." 

2.  Make arrangements for foreign organisations, such as the UN, to be protected by CSR. 

Create a category for ‘ongoing ventures,' which are multi-year projects (not exceeding three years) 

that businesses perform to meet their CSR commitments, except the financial year in which the 

activity began.  

3. Allow the government to create a "National Unspent Corporate Social Responsibility 

Fund" for any CSR funds that have not been invested. 
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4.  This fund would be used to carry out CSR projects as required by the Companies Act. 

Implications of the Act on Non Profit Organisations. 

 Section 8 Companies, also known as a non-profit organisations (NPO), are corporations formed for 

the purpose of supporting business, art, science, faith, welfare, or any other beneficial purpose, 

providing that all proceeds and other revenue are used to further the Company's objectives and no 

dividends are charged to its shareholders. Various provisions of the Companies Act, 2013 

("Companies Act") will not apply or will apply with exceptions, modifications, and adaptations to a 

body to which a licence is granted under the provisions of section 8 of the Companies Act, i.e. 

companies with charitable items, etc., according to a notification issued by the (Indian) Ministry of 

Corporate Affairs on June 5, 2015. ("Non-Profit Companies").  

Following are the exceptions/modifications applicable to Non-Profit Corporations: 

 Non-Profit Corporations would not be subject to the minimum paid-up equity capital requirements 

that apply to public and private corporations. 

 For Non-Profit Corporations, the notice for a shareholder meeting and the distribution of financial 

statements could be 14 days instead of 21 days.  

 The provision that the board of directors schedule meetings would only extend to Non-Profit 

Corporations to the degree that the board of directors must hold at least one meeting every six 

calendar months.  

 For Non-Profit Corporations, the quorum threshold for board meetings would be either 8 members 

or 25% of overall strength, whichever is fewer, with a minimum of 2 members.  

  Non-Profit Corporations are exempt from the obligation of having a certain number of directors, 

but no additional resolution to have more than the maximum number of directors is required. 

 Directorships in Non-Profit Corporations would be exempt from the cap on the number of 

directorships an individual may have. 

 The right of individuals other than retired directors to stand for directorships under Section 160 of 

the Companies Act would not extend to Non-Profit Corporations whose articles allow for director 

appointment by ballot. 

 The disclosure of a director's interest in a contract or arrangement, or proposed contract or 

arrangement, as required by section 184(2) of the Companies Act, and the requirement for a 

company to keep a register of contract or arrangement in which directors are interested as required 
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by section 189 of the Companies Act, would apply to Non-Profit Companies only if the transaction 

is made on the basis of terms an agreement. 

 Non-Profit Corporations would be exempt from provisions relating to "independent directors." 

This includes clauses relating to the need for independent directors, their appointment, the way in 

which independent directors are chosen, and the maintenance of a data bank of independent 

directors. 

 The provision for an audit committee to have independent directors representing a majority under 

section 177(2) of the Companies Act would not apply to Non-Profit Corporations. 

 For Non-Profit Corporations, a proviso may be added to the Annual General Meeting, stating that 

the time, date, and location of each annual general meeting will be determined in advance by the 

board of directors of the corporation, taking into account any directives issued in this regard by the 

corporation's general meeting. 

 The provisions of Section 118 of the Companies Act relating to minutes of general meetings, board 

meetings, and other meetings, as well as resolutions passed by postal ballot, would not apply to Non-

Profit Corporations as a whole, so that the minutes must be recorded within 30 days of the conclusion 

of each meeting of companies where the articles of association provide for confirmation of minutes. 

 The board of directors of a non-profit corporation may vote on matters referred to in Section 179(3) 

(d), (e), and (f) of the Companies Act, such as "to borrow monies," "to spend the company's assets," 

and "to issue loans or provide guarantee or provide protection in respect of loans." by way of 

circulars instead of a meeting. 

 Non-Profit Corporations would be exempt from the obligation to have a Nomination and 

Remuneration Committee and a Stakeholders Relationship Committee under section 178 of the 

Companies Act. 

 The concept of a 'Business Secretary' or 'Secretary' in section 2(24) of the Companies Act would 

not apply to non-profit organisations. 

The above-mentioned relaxations for non-profit organisations are a welcome move, as these 

exemptions from corporate compliance which encourage more of these organisations to set up shop 

in India. 

Conclusion. 

Corporate laws are the foundation of business legislation, overseeing the admission of corporations 

into the market, controlling their operations, ensuring shareholder responsibility, and establishing 
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corporate governance standards. India's corporate governance system has changed dramatically over 

the past few decades. The Companies Act of 2013, which was enacted to put Indian company law 

in line with global norms, is widely regarded as one of India's most important legal changes in recent 

history. The Companies Act of 2013 and subsequent regulatory amendments in the field of 

companies' law were enacted with the aim of encouraging the establishment of organisational 

frameworks for conducting business and making such conduct simpler. To begin with, the Act's 

relaxations will assist businesses in not only reducing enforcement expenses but also allowing them 

to concentrate on their core market practises.  

Companies would find it easy to correct their errors, pay the tax, and become legal, which aligns 

with the goal of encouraging ease of doing business. The bill also aims to incorporate some planned 

relaxations that could further encourage industry and trade emphasis while still saving costs 

associated with regulatory criteria. The Bill reduces the pressure on start-ups and small companies 

by concentrating on relatively minor non-compliance by new enterprises due to a lack of expertise 

and/or capital (which may also be relevant for SMEs). Though companies in India are likely to 

support the decriminalisation of such offences, certain people on the other end of the continuum 

might believe that the Bill went too far because some of the non-compliance that was intended to be 

decriminalised may have harmed the public interest. Adding more NCLT benches and raising the 

judge ceiling to the maximum strength of the bench will serve to reduce the backlog and make it 

easier for litigants to enter the appellate body. It is critical to remember that the Bill seeks to allow 

the Central Government significant authority, exercisable if required after consultation with the 

authorities, to grant concessions and preferential care to classes of companies considered appropriate 

under the Act. It would be fascinating to see if the Indian Parliament adopts the Bill in its final form, 

as well as whether any further changes to the Act are proposed in light of the new pandemic. 

Stock Appreciation Rights in India 
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India is proud of one of the world's first major natural resources. Such an environmental program 

has seen a great deal of interest from global investors, which is made clear by the number of 

companies that have hit the unicorn. One of the innovative proportions supported by the developers 

has been providing employees with shares / employee options ("ESOP"). ESOPs are designed to 

ensure that all employees of the company work for the same goal, namely, to improve performance 

and, therefore, for the benefit of the company. However, as cap tables become more complex, 

companies are also trying other ways to provide employees with ESOP-based encouragement. The 

stock rights program is one of such constructions. 

 A SAR is specifically defined under the Securities and Exchange Board of India (Share Based 

Employee Benefits) Regulations, 2014 (the "SEBI (SBEB) Regulations") as being "a right given 

to a SAR grantee entitling him to receive appreciation for a specified number of shares of the 

company where the settlement of such appreciation may be made by way of cash payment or shares 

of the company."43 

SARs are a way to encourage employees to reward employees for the growth of a company’s 

business value, such as ESOP. Cash-based SARs are successfully treated as employee benefit cash 

plans by the issuing company. While they may offer a discounted benefit to the company's finances, 

they do not represent the real equity, and employees (in cases where payment is in cash) never hold 

company shares. However, even in such cases, SARs, equivalent to ESOPs, achieve the goal of 

providing value and disclosure of stock ownership to employees. SARs Grant, similar to ESOPs, is 

subject to an offer conditions determined by the issuing company, setting out the method (including 

time and collateral conditions) in which the SARs will be received by the employee. However, the 

employee will not have to pay a SAR amount to see the benefit of the SARs obtained. Satisfied with 

the conditions set out in the SARs Grant that allow an employee to benefit from SARs, the issuing 

company will present to the employee, the amount equal to the difference between the fair market 

value of shares under SAR at the time of their stay, and the SAR price. This amount can be paid in 

full on shares ("Equity Settled SARs") or cash ("Cash Settled SARs") or a combination of both. 

Once the SAR is paid by the issuing company, they are considered retirement. In most cases, as in 

the case of ESOPs, employees may choose to use / retire their SARs at any time after the issuance 

of those SARs, during the specified period under the SARs ("SARs Scheme"). However, 

                                                             
43  Regulation 2(1)(ze) of the Securities and Exchange Board of India (Share Based Employee Benefits) Regulations, 

2014. 
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unregistered companies, in terms of the SARs Scheme, may regulate the timing and manner of SAR 

retirement. The main purpose of this, especially in the case of Cash Settled SARs, is that there will 

be a cash outflow from the issuing company, during the payment of SARs. 

The first problem is finding out how many SARs the company plans to issue and identify program 

participants. Second, corporate equity should be important in a secure, prudent manner. Finally, the 

availability of SAR funding funds during the trial should be managed. 

The SAR program will proceed as follows: 

1. The review and approval of the SAR plan by the Board, and the establishment of a Compensation 

Committee (‘CC’) empowered by the Board to make decisions regarding the SAR plan. 

2. The CC will make the following decisions: 

a. Identify participants who will be assigned a SAR plan, the total number of SARs that will be 

given, and the number that will be assigned to individual participants. 

b. Establish performance standards to be achieved by stakeholders such as setting and setting 

objectives or performance measuring tools to assess them. 

c. Determine price, delivery time, test time and expiration date. 

d. Scheme funding arrangements for the scheme, as well as similar short-term investments where 

required. A condition may also be placed on the system that if the collection rounds fail, the SAR 

will not be paid. 

3. The CC will write a SAR scheme, Offer Letters, etc. The SAR program is the official document 

that sets out the overall SAR plan including scope, applicable regulations, legal obligations, etc. 

Grant Letters are used to enter into agreements with sub-program participants. They will specify the 

various terms on which the scheme is based, such as operational-based objectives, service time 

requirements, or any combination of what the CC may determine. 

4. At the end of the allocation period, the CC will determine whether the operating obligations have 

been met and whether the SARs have provided the relevant harvesters. 

5. Where and when participants exercise their rights during the exercise period, the fee will be paid 

accordingly. 
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 In the event that SARs are issued to stakeholders who have already fulfilled their obligations, then 

those employees the date of grant and the date of delegation will be equal. For example, the company 

wishes to provide SAR employees who have met their targets in FY 17-18, and no other conditions 

need to be met, then the date of delivery and the date of delivery of those employees will be the 

same. In such a case, an exit or period-based condition may be made to ensure that the repayment 

arises from future years and not from the date of the grant. 

The issue of the SAR plan should be done with discretion, taking care to avoid over-contributing to 

existing participants and not leaving enough staff behind. For example, if the CC decides that the 

total SARs a company can issue 10,000 SARs, then one plan can be filed in 2019 for 5,000 SARs, 

and the 5,000 SAR balance can be maintained as a retention of 2021. 

ICAI has not yet issued the Accounting Standards (AS) for ESOP and SAR. However, a direction 

note is provided when the accounting portion is defined. In SAR, a company will determine the 

expected annual cost based on the fair value or intrinsic value, which will be calculated at the end 

of each year of the plan. However, SAR payments will only be made on an internal basis. 

Expenditure will not only be recognized at the time of delivery, but until the employee exercises his 

or her rights. Therefore, costs will also have to be considered during exercise. Therefore, SAR 

measurement work and research that may be used later will need to be done at the end of each year. 

In the event that the Ind AS standards apply, Ind AS 102 will provide guidance on financial 

management. 

SARs are starting to work worldwide as a way to motivate employees. Although the use of SARs is 

not very popular in India to date, SARs are increasingly recognized in India as an effective stock-

based compensation and, in particular, as an effective alternative to ESOPs. SARs have also gained 

prominence in India as a result of SEBI's intention to regulate SARs under the SEBI Regulations 

(SBEB). While ESOPs may be embedded in corporate practices in India to date, it may soon become 

more common to see SARs widely accepted by Indian companies as a modus operandi to motivate 

employees because of their tangible benefits. 
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CORPORATE FUNDS AND FRAUDS IN INDIA 

 

Corporate funds are debt funds that lend 80% of their money to companies with the highest possible 

credit rating. 

Business organisations sell these to fund their short expenses. 

Types of corporate bond funds: 

1. Top rated companies which have incredibly high CRISIL credit ratings. These are generally 

top public sector companies. 

2. Companies having a slightly lower credit rating of AA . 

There are certain benefits offered by this system that attract people to come in and invest their 

money. Such benefits are as follows: 

1. Higher returns:these ensure higher returns than other debt instruments in markets.they 

provide 8-10%of the expected corporate debt instruments. 

2. Liquidity:these are short term in nature and can be bought and sold as per the wish of the 

investor ,so it is highly liquidity, allows a person to convert it to cash .and when the need arises.  

3. Security: security provided is not absolute but is better secure than shares, as funds pose a 

financial obligation on the company. 

Like every coin has its both sides similarly this corporate market too got its two sides for its 

investors, some investors get enamored profit from this while some greatly lose and some get 

trapped in fraud. so, it too has some risk factors which if not checked properly then can give rise to 

bigger scams or frauds. 

Some disadvantages and risks that corporate funds include are as follows: 



 

 

125 | P a g e   

1. If the fund manager chooses all high rated company bonds, the risk factor of the company 

defaulting is considerably less. 

2. High returns can be obtained if low rated companies are directed. 

3. Highly trained portfolio managers decide to invest a considerable portion of the total 

resource in such funds during favourable market conditions and then withdraw the funds if there is 

any fluctuation in the market seen. 

So, it can be said the corporate fund offers a large ocean like market to attract the sailors like 

investors, it has a lot pearl like profits also a lot blackhole like scams and risks. For most white-

collar crimes this market is the hub.  

So let's discuss what is corporate fraud and some reasons for their existence and some all time most 

discussed scams in India. 

What is FRAUD? 

Definition:  

Corporate fraud is the intentional misrepresentation of company financial information or activities 

designed to mislead the public and increase the profits of the company. It mostly includes economic 

scandals. Corporate fraud consists of illegal, deceptive actions committed either by a company or 

an individual who is an employee of the company. When a massive corporate fraud is eventually 

discovered it can take down even huge multinational companies, with billions in annual revenues. 

Black law dictionary defines fraud as: 

All multifarious means which human dignity can diminish and which are resorted to by one 

individual to get an advantage over another by false suggestion or suppression of the truth, it includes 

tricks, cunning or disassembling and any unfair way which another is cheated. 

Many times, it is difficult to detect fraud in early stages. 

● The government tries to prevent fraud like policies, Laws and methods designed to help 

law enforcement detect schemes before they blow up. SEC is given the charge of security. 

● Reports of fraud in a market causes joblessness, inherent prison times to people who 

commit fraud and long distrust of the company. 

https://thelawdictionary.org/fraudulent/
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● The third edition of the india corporate fraud perception survey (2018) says the top three 

reasons for fraud are lack of an efficient internal control or compliance system, diminishing ethical 

values and override of controls by senior management. 

Corporate frauds have emerged as the biggest risks which companies are exposed to, and are 

increasingly becoming a big threat. Incidents of frauds are increasingly at an alarming rate and in 

the process some of the damages that these frauds are doing to the market are as follows: 

● Destroy the confidence of investors in stock markets 

● Results in enormous destruction in wealth of investors 

● Damage the reputation of the affected company, its management and board of directors 

● Erode ability of affected company to borrow and thus creating financial  

corporate fraud occurs when a company or an entity deliberately changes and conceals sensitive 

information which then apparently makes it look healthier. Companies adopt various theories to 

commit such corporate frauds, which may include miss-information in the prospectus, manipulation 

of accounting records, debt hiding etc.There can be several reasons cited for which companies 

commit such frauds like making more falsified money, creating a false image of the company for 

the market scenario and misguiding Governmental authorities for tax evasion. In India, the 

Commission on 'Prevention of Corruption', in its report, observed, "The advancement of 

technological and science has led to the growth of frauds in corporate sectors. There is a necessity 

for a strict adherence to high standards of ethical behavior for even the honest functioning of the 

new social, political and economic balance in the sector 

Types of Fraud: 

1. Fraudulent financial statements  

2. Employee fraud  

3. Vendor fraud  

4. Customer fraud 

https://www2.deloitte.com/in/en/pages/finance/topics/forensic/india-corporate-fraud-perception-survey2018.html
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5. Investment scams 

6. Bankruptcy frauds.  

7. Financial frauds - Manipulation, falsification, alteration of accounting records, 

misrepresentation or intentional omission of amounts, misapplication of accounting principles, 

intentionally false, misleading or omitted disclosures. 

8. Misappropriation of Assets - Theft of tangible assets by internal or external parties, sale of 

proprietary information, causing improper payments. 

9. Corruption - making or receiving improper payments, offering bribes to public or private 

officials, receiving bribes, kickbacks or other payments, aiding and abetting fraud by others. 

The list of companies affected by fraud includes   Emron, Satyam,King fisher and Tesco. Corporate 

frauds are a type of white collar crime . What causes fraud in the corporate sector is an obvious 

question  and the main reason will always be the weakness in the corporate structure. If they ask 

what is the reason for weakness, then to Indian point of view it will be mostly inclined towards 

knowledge of weakness in the structure.  

The weakness has 3reasons, firstly board of directors are not as independent as they sum to be or 

claim to be, the second reason will be audit committees are either absentee do not perform their 

roles, and lastly the CEOs exerts undue control over the company's assets and finances regardless 

of how much or how little less of the company’s equity they own .  

List of some frauds in indian corporates: 

Satyam:  

This 2009 corporate scam is known as India's ENRON scandal and revolves around B Ramalinga 

Rajuand his company Satyam computer services limited. They admitted that they misrepresented, 

manipulated, and falsified their accounts of over 1400 crores. 

PNB: 

            One of the most controversial scandals of 2018. It took place through PNB .The persons       

Involved were  Nirab Modi ,his uncle Choski, and two of the senior officials. PNB filed a case with 

CBI accusing Nirab Modi and companies of obtaining LOUs. It was not paying the margin amount 

against loans, it meant if the companies would fail then PNB would pay all.  

https://www.investopedia.com/updates/enron-scandal-summary/
https://www.pnbindia.in/
https://en.wikipedia.org/wiki/Nirav_Modi
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The coalgate scam: 

             It was the scam of 1.86 lakh crore. It was called the coal allocation scam is a political        

             scandal in the year 2012 when UPA Government was in power. The CAG accused 

             The Government for illegally allocating 194 coal blocks between 2004-2009. This scam  

             Included many politicians’ active participation. 

           Vijay Mallya: 

            The scam was of 9000 crores. In 2016 Vijay Mallya the king of good times the owner of    

            Kingfisher Airlines absconded from country after taking loan of 9000 crore from 

            Different banks of India and flew to the UK.  

Section Fraud Defaulter 

7(5) Furnishing false information or suppressing material 

information 

Any person who does so 

8 Affairs of the company conducted fraudulently Every officer in default 

https://economictimes.indiatimes.com/topic/UPA-government
https://en.wikipedia.org/wiki/Comptroller_and_Auditor_General_of_India
https://en.wikipedia.org/wiki/Vijay_Mallya
https://en.wikipedia.org/wiki/Kingfisher_Airlines
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34 Mis-statements in prospectus Every person who 

authorizes the issue of 

prospectus 

36 Fraudulently inducing persons to invest money Any person who does so 

38 Personation for acquisition, etc. of securities Any person who does so 

46(5) Issuance of duplicate certificate of shares Every officer who 

defaults 

75(1) Company fails to repay deposits/ interests Every officer of the 

company 
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206 Business  being carried out for fraudulent or unlawful 

purpose 

Every officer who 

defaults 

229 Person required to provide an explanation or make a 

statement during an investigation furnishes false statement 

or destroys documents 

Person who was required 

to provide the 

explanation or make the 

statement 

251 Application is made for removal of name from register with 

the object of evading liabilities or deceiving or defrauding 

the creditors 

Persons in charge of 

management of the 

company 

266 If Tribunal concludes that an employee during the period of 

his employment with a company was guilty of any 

misfeasance, malfeasance or nonfeasance in relation to the 

sick company 

Any person who is found 

so guilty 
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448 A person who makes a false statement or omits a material 

fact in any return, report, certificate,   financial statement, 

prospectus 

Person who makes such 

statement 

 

Pearson Education Inc. vs. Prentice Hall India Pvt. Ltd. 

 

Facts of the case: 

 Prentice Hall Inc. (later merged into Pearson Education Inc.), a well reputed international publisher 

wanted to establish a company in India. Due to stringent laws at the time, the foreign investment in 

an enterprise was limited to 49%. For this reason, Prentice Hall Inc. came up in agreement with an 

Indian partner named Mr. B. D. Laroia for incorporation of the company. 

 An Indian subsidiary of Prentice Hall Inc. named Prentice Hall of India Pvt. Ltd. was incorporated 

in June 1963. On the same day Prentice Hall Inc. and Prentice Hall India entered into a collaboration 

agreement under which the parent company would provide license to its Indian subsidiary to reprint 

and sell books included in the schedule to such agreement of which Prentice Hall Inc. was the owner 

of the copyright, and in respect of such books both the companies have mutually agreed upon. 

 The term of the agreement was 10 years, with Prentice Hall Inc. having the right to terminate the 

agreement. The agreement also provided that if Prentice Hall Inc. chooses to terminate the 

agreement, Prentice Hall India would have to omit the words ‘Prentice’ and ‘Hall’ from its name. 

However, during the active term of the agreement, Indian subsidiary was permitted to use the parent 

company’s mark ‘Prentice Hall’. 
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 Mr. Laroia continued to be the majority shareholder of the company and after his death the shares 

of the company owned by him were transferred to his wife. Mr. Ashok K. Ghosh who became the 

managing director of the company in 1972 bought the shares held by Mr. Laroia’s widow in 1973. 

 In 1973, Foreign Exchange Regulation Act was passed by the Parliament and this provided for 

maximum foreign investment in an enetrprise in India to be capped at 40%. To comply with this 

regulation, Prentice Hall Inc. off loaded 11% of its shares to Mr. Ghosh keeping Prentice Hall Inc.’s 

share at 38%. Then later, in order to remain in tune with the Indian law, Prentice Hall Inc. reduced 

its capital investment to 32% increasing the capital investment of Mr. Ghosh in corresponding 

percentage. 

 In 1990s, there was change in the Government’s policy about the foreign investment in an Indian 

enterprise and there was some leniency spared to the foreign investors in the shareholding of the 

Indian enterprises. At the same time, Prentice Hall Inc. got merged in Pearson Education Inc. and 

the management of the company underwent some major changes. By the end of 1997, new 

management had taken over Pearson Education Inc. 

 The new management and Mr. Ghosh could not pull off with each other and differences between 

them led to a series of clashes. This further led to parties filing suits against each other. Pearson filed 

a case against Prentice Hall India for copyright infringement in 2003. They later filed another suit 

against Prentice Hall alleging acts of oppression and mismanagement. 

Contentions by the Petitioner: 

 The petitioner claimed that until 1990, it was in the full control of the subsidiary company, 

however, during this period Mr. Ghosh started managing the affairs of the company on his own and 

when the petitioner decided to have some checks and balances, it faced resistance from Mr. Ghosh 

and he started acting in ways that were against the interests of the company. 

 Pearson claimed that Mr. Ghosh did not issue any notice of the board meetings to the nominees of 

Pearson. It also claimed that no notices were issued in the AGMs and the respondent kept the 

petitioner in dark about the affairs of the company. 

 Pearson claimed that Mr. Ghosh appointed his wife and another nominee as the directors. He also 

appointed his daughter as the marketing coordinator of the company. Pearson contended that by the 

time it took the control of the company, Mr. Ghosh had substantially increased his remuneration 

from 3 lacs to 30 lacs in 6 years.  

 Petitioner contended that the respondent denied the petitioner their right to the books of accounts 

and other documents of the company. It was further claimed that the official records of the company 
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were shifted from the official premises to the premises of a business establishment under the sole 

proprietorship of Mr. Ghosh’s wife. 

 The petitioner claimed that the respondent also increased the share capital of the company without 

any discussion or even a notice. No proper notice of the issue of shares was made to the petitioner 

and the notice was received by the petitioner only after the closure date. For this reason, the 

petitioner was not given any chance or option to opt for shares which it was entitled for. This reduced 

the petitioner’s holding in the company from 32% to mere 18.78%. 

 It was also contended by the petitioner that the respondent did not show a lot of sales in the books 

of accounting and have pocketed all the sale proceeds from the unaccounted sales of books. 

Contentions by the Respondent: 

 The respondent contended that the petitioner must execute the collaborative agreement entered into 

1983 as it talked about the licensing of reprint and sales of the titles which are under copyright 

ownership of the petitioner. 

 The respondent also claimed that the suits initiated by the petitioner were not maintainable as the 

new company had no interest in the use of the name “Prentice Hall” as the company has been merged 

into “Pearson Education Inc.” 

 The respondent contended that the petitioner did not raise any objection for a period of 2 years 

regarding the further issue of shares and increase in the share capital of the company and thus the 

silence of the petitioner amounts to the petitioner’s acquiescence.  

Held by the Court: 

The court held that the two parties were not in a position to run the business together as there was a 

grave conflict of interest between them. The court presented the respondent with two options: 

Either the petitioner buys the shares of the company held by the respondent and run the enterprise 

as its wholly owned subsidiary. 

Or the petitioner transfers its shareholding to the respondent so the respondent can run the business 

without hurting the petitioner’s interests. 

If the respondent opts for the first option and chooses to sell his shareholding to the petitioner, he 

will receive Rs. 20 crores as consideration, if the value of shares held by the respondent is higher, 

he can approach CLB to appoint an evaluator to determine the consideration to be paid by the 

petitioner. 
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If the respondent opts for the second option, the petitioner as per its own original offer, would 

transfer the shareholding to the respondent without any consideration. And the respondent will have 

to omit the word “Prentice” from its name. 

If the respondent fails to exercise this right to option within 30 days. The petitioner will hold the 

right to exercise the choice from the alternatives given by the court. 

Case Comment: It is quite evident from the facts of the case that the respondent Mr. Ghosh was 

indeed involved in the acts of oppression and mismanagement. Prentice Hall India was the brainchild 

as well as the subsidiary of Prentice Hall Inc. and there were several of the rights and entitlements 

that were denied by the respondent to the petitioner. Regardless of the minority shareholding of the 

petitioner in the Indian enterprise, it had full control in the affairs of the company till 1990. From 

the facts, it can be easily construed that Prentice Hall Inc. came into collaboration with an Indian 

partner for the incorporation of Prentice Hall India merely because of the strict foreign investment 

laws at the time and it was the petitioner’s compliance towards the law that lead to the minority 

shareholding of the petitioner in the company.  

The petitioner was licensing the company for the reprint and sale of the books and the titles which 

were copyrighted by the petitioner, which shows that a good chunk of the business of the company 

was dependent upon the involvement of the petitioner in the business. 

It was also found that the respondent had opted for some wicked actions which were not in the best 

of the interests for either the company or the petitioners. No intimation or notices regarding the 

board meetings were being corresponded to the petitioner by the respondent. The nominees of the 

petitioners were not invited to the AGMs and the petitioner was kept in dark about the affairs of the 

company. 

The respondent without any bona fide need or necessity increased the share capital of the company 

without discussing it with the petitioner. Respondent then mischievously sent the notice of the issue 

of shares to the petition at the wrong address resulting of which the petitioner received the notice 

only after the closure of the date of the issue of shares. It was done by the respondent in attempt to 

reduce the capital share of the petitioner in the company substantially in which the respondent was 

successful. Doing so, the respondent has denied to the petitioner the option to subscribe to the 

additional shares of the company which the petitioner was entitled to. 

The respondent then returned 75% of the mount received on the issue of shares as the dividend on 

the shares which makes it evident that there was no real reason for the issue of the shares other than 

malevolent intention of the respondent to increase his share in the company.  
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It has also been seen from the given facts that the respondent has been taking actions which are quite 

arbitrary and independent of anyone else’s involvement. Though it is evident that the respondent 

has worked day and night and made this company a huge success and has increased the turnover of 

the company in manifold, but it can’t be held as a valid contention to the frivolous actions taken by 

him. Moreover, the petitioner is the parent of this company since the company came into existence 

on the initiation of the petitioner and a huge chunk of the operations of the company take effect due 

to the petitioner’s licensing of work and the petitioner’s reputation and international standing in the 

publishing industry. 

MAINTAINABILITY OF ACTION UNDER SECTION 7 OF IBC AGAINST A 

CORPORATE GUARANTOR. 

 

                                                                                                                                                                          

Introduction  

“We find no substance in the argument that since the loan was offered to a proprietary firm (not a 

corporate person), action under S. 7 cannot lie against the corporate person though it had offered a 

guarantee, the Court held”. “Justices AM Khanwilkar, BR Gavai, and Krishna Murari”. 

Action to initiate financial condition Resolution procedure pursuant to section 7 of the financial 

condition and the Bankruptcy Code, 2016 (IBC) is often initiated against a corporate guarantee 

bidder for a credit account of the main recipient, who committed a default, even though the principal 

recipient is not a 'corporate person,' the Supreme Court action is often initiated by money mortal 

(bank) (Laxmi Pat Surana v. Union Bank of India). In a recent ruling of Laxmi Pat Surana against 

Union Bank of India & Anr. 1, the Supreme Court of India ("Court") ruled that the principal recipient 

could not be a 'corporate entity as a financial condition to be used against an enterprise under the 

financial conditions and a 2016 Code of Bankruptcy ("IBC"). 

Objective Section seven of the IBC provides as follows: 
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(1) A monetary death by itself or with separate monetary creditors, or another individual, section 7. 

Initiating of business financial situation resolutions by a monetary mortal.  

AN's application for start-up financial situation resolution procedure should be submitted, as often 

communicated by the central government, before the Adjudicating Authority before the business 

mortal after default has occurred. Established a request for financial situation resolution for 

monetary creditors referred to in clauses (a) and (b) of sub-section (6-A) of Section 21; A form 

against the company mortal of not only 100 or not of those creditors of the same rank, but 10% of 

the total variety of those creditors of the same class, whichever is lower, shall be submitted together. 

In addition, the proposal for the initiation of a process for the financial settlement of financial 

conditions against the mortal of a firm is sent to monetary creditors who are allotted below a true 

estate project. Furthermore, a request to initiate a financial situation resolution mechanism for 

companies who allocate financial creditors below a genuine estate project. The number of such 

allottees under the identical assets project shall not exceed one hundred, or 10 percent. of the whole 

range, below the same assets project, whichever is less the following. Furthermore, wherever a 

request was made for the initiation of the system of financial condition settlement against a mortal 

of a corporation, the money mortal applied for 1st which 2nd provisions and was not admitted until 

the financial condition began by the Adjudicating Authority and by the Bankroll Code Act 2020 to 

accommodate the requirements of both primary and secondary provisions within thirty days of the 

initial date of application of the above-mentioned Act. 

Explanation. — A default in relation to a monetary debt owing not only to the monetary mortal 

applicable but also to the other financial mortal requires the need for this subsection, The deadly 

business. (1) An application beyond subsection (2) shall be produced by a monetary mortal in the 

form and manner and attended by a fee as also stipulated. 

(3) The monetary mortal, along with the furnishing applied, shall report, as well as stated, a) the 

default registered by the data utilities or any other record or evidence of default, 

(b) the name of the resolution skilled person projected to serve as a skilled AN interim resolution; 

(c) the various data as specified by the Board, as well as (4). In the fourteen days after receipt of the 

sub-section (5), the Adjudicating Authority shall verify that the AN data utility records have failed 

or that there are no different documents appointed by the Board.  
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 Provided that if the Adjudicating Authority has not determined the existence of default and passed 

an order below sub-section (5) among such time, it shall record its reasons in writing for identical 

(5) Where the Adjudicating Authority is glad that 

(a) a default has occurred and also the application below subsection  

(2) is complete, and there are no disciplinary proceedings unfinished against the projected resolution 

skilled, it may, by order, admit  

such application; or (b) default has not occurred or the applying below sub-section  

(2) is incomplete or any disciplinary continuing is unfinished against the projected. 

The technical resolution, it can by order refuse this application: because, before rejecting 

subparagraph (b) of subparagraph (5), the Adjudicating Authority shall include a notification to the 

applier shall, within seven days of receipt of the notification from the Adjudicating Authority, 

correct the flaw in its submission. 

(6) The company financial condition resolution method shall start  

from the date of admission of the applying below sub-section (5).  

(7) The Adjudicating Authority shall communicate— 

(a) the order below clause (a) of sub-section (5) to the monetary mortal and also the company debtor;  

(b) the order below clause (b) of sub-section (5) to the monetary mortal, among seven days of 

admission or rejection of such application, because the case is also.” 

Brief Facts of the Case. 

In the case of the donation, the monetary deadline being the bank, the main beneficiary, i.e. the 

Mahaveer Construction company, has extended credit facilities by means of two loan agreements 

within it in 2007 and 2008 for a term loan approximately of Rupees 9 large integer and a further 

sum approximately of Rupees 2 large integer, i.e. M/s. Limited Surana Metals gave a guarantee to 

2 principal loan accounts. container. The explicit credit accounts have been rejected Rate of 

performance ("NPA") in 2010. So the bank the principal has received a notice of recall within 2010 

both the beneficiary and the mortal business, demanding reimbursement of the exceptional volume. 

all the way to the play initiated before the main receiver by the bank The assembly of Debt Recovery, 
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Kolkata, wrote to the company Debtor in the style of an On December 3, 2018 Payment note below 

the IBC is reputed. the enterprise The Debtor responded with a letter to the demand notice vide 8 

December 2018, Interalie, notifying it that it was not the main beneficiary, that it was not owed to 

the bank any monetary liability, and did not default in the offsetting of the amount, Bank. The 

application AN was then subsequently filed under Section 7 of the IBC on 13th Gregorian calendar 

month 2019 on the start-up of the business financial situation The Company Guarantor/Debent 

Resolution continues ("CIRP"). ("NCLT"), Kolkata. Assembly. In certain cases, this request was 

refused, and in particular for the tentative reason that it was completely not rectifiable because the 

main receiver was not a corporate person; and in addition, it was absolutely barred from being 

restricted because the default date was first January 2010, but the application was submitted. The 

13th calendar month of Gregorian 2019 is 3 years from the other side. The NCLT controls that the 

case against the warrantor is taken and is jointly likely to reimburse the liability of the principal 

beneficiary and thus, the business did not get deadly and so likely to comply with Section 7 below 

the IBC in lieu of a recall alert. 

The issue before the Supreme Court 

1) AN behavior below Section 7 of the IBC whether or not a monetary mortal against an 

enterprise may be launched Individual (company debtor) in respect of the security provided by in 

relation to the main recipient's loan record, WHO wasn't a 'corporate person' committed default? 

2) Whether or not the AN application lodged under Section 7 of the IBC as a terrorist 

organization, once 3 years from the date of the loan quantity statement, is not limited by default? 

i) Analysis Justification Comments by the Court on the maintenance of actions under Section 7 of 

the IBC: Section 7 The Court notes that Section 7 is a factory clause that requires the financial mortal 

to launch the CIRP against a mortal corporation that may be the principal beneficiary or an individual 

presuming to be the corporate mortal who gave the guarantee if and when the principal 

borrower/debtor is in default (whether it's a corporate or not) is paying off its debts. 

ii) The monetary mortal's right or explanation of action must ensure the principal beneficiary indeed 

proceeds against the guarantor in fair living only if they Compensate for the sum of indebtedness 

acting jointly and severally default. The Court clarifies that if and when the principal recipient fails 

to discharge his duty on the amount of debt, it will also be a default committed by the principal 

recipient. Thus, the principal recipient's obligation to pay the debt as laid down in Section 128 of 
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the Contract Act, 1872 is commensurate and conterminous. As a consequence of such default, the 

standing of the warrantor metamorphoses into a mortal or a company mortal if it happens to be a 

company person, among the definition of 'corporate debtor' below the IBC. 

iii) If the person who receives the loan is guaranteed to a principal beneficiary who is not a 

corporation, he or she may or may not be a 'company' person. It will also have been lined up among 

the corporate debtor under the IBC, a way of speech. 

iv The Court stated that, despite the law authorizing the initiation of CIRP against the mortal 

corporation and once failed, the scope of Section 7 of the International Bank (IBC) is not restricted. 

The main receiver committed. It will be jointly caused by the guarantee’s responsibility and duty to 

pay the remaining duties. 

v) In addition, the following section discusses seven, the Court notes that such recourse does not, 

however, concern organization and financial situation for the recovery of the amount. Business 

mortal resolution That is not very well placed to Pay its debt in respect of it and commit defaults. 

It's sensitive to the mortal corporation to pay down the loan due and payable. The principal recipient 

owes and is not paid to avoid the rigors normally Chapter II of the IBC and in particular Section 7, 

The findings of the Court on the maintenance of the above action Under the barred section seven of 

the IBC bound by boundary, 

vi) The Court noted that the main beneficiary was already recognized for its debt period by the 

guarantor/debtor, again on 30 January 2010 and at the end of that is the idea of filing, on the 

thirteenth calendar month of Gregorian, 2019, the application of the following section seven of the 

IBC. 

vii) Usually the loan account/debt declaration as AN terrorist group will take this day as the default 

date for changing the money mortal to initiate action below IBC Section 7. Section 7. However, 

Section7 comes into play as soon as 'default' is committed by the mortal of the business. The word 

'default' is used in Section 7. 

 And not the day the corporation as a terrorist group is notified of the loan account. Whenever an 

individual gave a pledge for a loan contract, the currency mortal was responsible for bringing that 

action entity would get triggered the instant the principal recipient commits default thanks to non-

payment of debt. 
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viii) Via the act of declaring terrorism the principal receiver and/or the business warrantor admits 

and acknowledges their responsibility by the end of 3 years. 

The Court said that it would be unattainable to dissolve them from the recovery of the limits resulting 

from the outcome of Section eighty (the consequence of acknowledging in writing) of the 1963 

limits act, along with the contemporary limiting number, thank consecutive acknowledges. 

ix) Thus, once the principal recipient and/or the company warrantor admit and acknowledge their 

liability once the declaration of a terrorist organization, however before the expiration of 3 years. 

The Court said that it would be unattainable to dissolve them from the recovery of the limits resulting 

from the outcome of Section eighty (the consequence of acknowledging in writing) of the 1963 

limits act, along with the contemporary limiting number, thank to consecutive acknowledges.  

Section 18 will inherit the game once the main receiver and/or corporate guarantor since this is also 

the case, Recognize their interest payment responsibilities. This recognition, should, however, be 

before the specified expiration limitation number and the current amount of Limitation from time to 

time by recognizing the debt time, to set up the trial under section 7 of the International Bureau of 

Business. 

x) In addition, the responsibility of the business guarantee is caused when the principal recipient 

admits that the liability is accepted in writing at times when the prescribed quantity expires. 

Restriction on paying those exempt duties and failure to pay the debt recognized. 3 years from such 

recognition of debt to money human beings, the correction to take action is accruing. However, this 

privilege needs to be exercised at intervals of 3 years if, in compliance with Article 137 of the 

Limitations Act, the proper application is granted. The money human is not only proper to recoup 

the unpaid duties by lodging a suit, but also includes the right to begin a settlement procedure against 

the entity in the business (being a company debtor) The responsibility which is commensurate and 

thus many until the liability is acknowledged in writing, and the inability of any of the parties to 

discharge it. 

Conclusion  

The proceedings beneath Section seven impose the responsibility within the AA to establish the 

existence of debt from the knowledge obtainable and not obligatorily from any documentary proof, 

and hence, the short stamping shouldn't act as an associate degree impediment The documentary 

evidence and thus short stamping does not serve as an obstacle to the associated degree. In addition, 
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the terms of the legislation square a budgetary measure to merely collect taxes which would be again 

in contradiction to the IBC if the least steps forward are taken towards the legitimacy of the 

arrangement and not its very nature. 

SHOULD HUMAN RIGHTS ABUSES BY SUBSIDIARIES AND CONTROLLED 

SUPPLY CHAINS BE ENOUGH TO PIERCE THE CORPORATE VEIL? 

 

ABSTRACT 

Corporate Veil as a concept has been developed to provide a layer of protection to the shareholders 

of the company. This concept was implicitly laid down in the case of Salomon v. A Salomon and 

Co. Ltd. This case laid down that a company is a separate legal entity independent of its owners and 

shareholders. This paper aims to study the extent of this protection called the corporate veil.  

Purpose: The purpose of choosing this topic for this study was that the concept of corporate veil 

has often been misunderstood leaving out huge rooms for ambiguity and confusion. Thus, to 

research about and explain the concept in detail, this study is being conducted. 

Originality: As this study is prepared with reference to the subsidiaries and the controlled supply 

chains, a sense of originality is maintained.  

Keywords: Corporate veil, separate legal entity, subsidiaries, human rights, social fabric of the 

corporate sector.  

CONCEPT AND PIERCING OF CORPORATE VEIL 

The principle of corporate veil was brought in to offer protection to the shareholders of a company 

from the actions of the company. In other words, a shareholder cannot be held accountable for the 
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acts of his company. It has to be noted that this concept applies not only to companies and 

shareholders, but also to subsidiaries and their parent companies.  

However, there can be circumstances where this protection is misused badly by its beneficiaries. 

Thus, there needs to be a proper check point beyond which the protection of the corporate veil does 

not stand. The establishing of this standard however, in some way limits the scope of the application 

of the concept as a whole. Thus, the principle of morality comes into the picture. Via the principles 

of morality, it is possible to check a particular action against the test of morality. An action which 

does not sit well with the test of morality goes beyond the protection of the corporate veil and the 

concerned parties need to be reprimanded.  

Human rights are one of the most serious issues when it comes the recent times. The abuse of human 

rights is considered to be at the top of the immorality pile. The lack of legal grounds in some 

countries often leads to loopholes being discovered and exploited by various individuals and 

organizations alike.  

POSITION OF THE SUBSIDIARIES AND CONTROLLED SUPPLY CHAINS 

It is often seen that the parent companies distance themselves from their subsidiaries by forming 

them in some other country. This is done with the aim of keeping themselves separate from their 

subsidiaries so that any liability out of the subsidiary’s actions does not fall upon the parent 

company. This shows the epitome of the misuse of the protection called the corporate veil. This 

needs to be amended in order to provide for punishment of the guilty parties.  

The above explained concept of the corporate veil is a very convenient way of escaping sanction 

and legal liability. This serves as a serious loophole in a concept which was brought in for the 

shareholder’s own good. The misuse by the shareholders themselves leaves out a bad taste for the 

legal philosophers. Talking of the subsidiaries and the controlled supply chains, their actions should 

be considered to be parallel with the liability of their parent companies. This would prevent the 

misuse of the concept by the said parent organizations which seek to escape liability. The immunity 

granted via the said concept cannot be used a blanket over the very human rights of the society 

which should be of the paramount importance.  

It is often seen that the various entities violating various basic human rights turn out to be 

subsidiaries of some parent company. This is where the line should be drawn. There should be no 

blanket protection to the parent companies just because they happen to be separate from their 
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subsidiaries. In the case of Life Insurance Corporation of India v. Escorts Ltd, it was held that it is 

not desirable to define a set of cases where the said protection of corporate veil can be lifted. This 

issue must stay dynamic to adjust to specific cases based on the facts and circumstances. No hard 

and fast rule can be set up to determine the piercing of the corporate veil. 

Speaking of human rights, in cases of their violation, there should be no excuses. The umbrella 

protection of corporate veil can be termed to be an excuse only. The human rights as an issue has 

seen tremendous growth in the last 2 decades and rightly so. The very motive behind the concept of 

human rights was to protect and further the basic interests of the mankind. The integrity of the human 

race as a whole is challenged via their violation. The parent organizations can’t be allowed to hide 

behind their subsidiaries to escape their sanction. Thus, it can be stated that in cases of human rights 

violation, the piercing of the corporate veil should not only necessary, but also obvious.  

CONCLUSION 

The issue that whether the human rights violations fall within the ambit of the corporate veil or not 

in itself is conceptually wrong. Human rights stand right at the epitome of the scale social 

importance. Thus, their violation cannot even be considered to be excused on the grounds of the 

corporate veil protection. The very purpose of social welfare goes to the wind. The interests of a real 

person cannot be put to risk for protecting the interests of an artificial person (the companies).  

The corporate veil thus, must have its own limitations beyond which it cannot exceed. However, 

defining these limitations would limit the scope of the provision as a whole which would be 

unnecessary and arbitrary. As far as the human rights are concerned, the question of their superiority 

does not even exist. It is a pre understood principle. Thus, in conclusion it can be said that in the 

event of a human rights violation, the corporate veil indeed needs to be lifted.  
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Evaluating the Duty of a Business Entity in Association with Commercial Law 

 

Introduction: 

A business entity is informed to conduct business activities. or we can say a business entity is an 

organization created by an individual or a group of people to conduct business, engage in Trade, or 

in similar activities. 

While starting a business, one of the first things you want to do is choose the structure of the 

company. Also we can say that we choose a business entity. The amount of tax you have to pay 

depends on the business entity choice, as does the ease with which you can get a small business. 

A business entity simply means an organization that has been forced to conduct business. A business 

entity is a separate organization formed for the purpose of conducting business or holding assets. 

these entities help facilitate business operation . They also organize the business ownership structure 

through established operating agreements that set roles. 

The reasons for the business entity concept, includes the following: 

● It is needed to calculate the financial positions of an entity. 

● It is needed from the liability perspective, to ascertain the assets available in the event of a 

legal judgement against a business entity. 

● It is also required when an organization goes liquidated, to determine the amounts of 

payouts to the various owners. 

● Each business entity is taxed separately. 

There are several different types of business structures, some common types of entities include: 

1. Solo Proprietorship 

https://www.thebalance.com/business-entities-3193420
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2. Partnership 

3. LLCs 

4. Corporations  

Solo Trader/ proprietorship: 

Unincorporated business with one owner or jointly owned by a married couple. 

Partnership: 

Unincorporated business with two or more owners. 

Limited Partnership: 

Registered business composed of active, general partners and passive, limited partners. 

Limited liability partnership: 

Partnership structure that shields all partners from personal liability. 

Limited liability company (LLC): 

Registered structure with limited liability for all members. 

C- Corporation: 

Corporate business composed of shareholders, directors, and officers. 

S- Corporation: 

Incorporated business that is taxed as a passthrough entity. 

Professional - Corporation: 

Corporate structure for professionals such as Doctors, Lawyers, Engineers and Accountants. 

B- Corporation: 

For profit corporation that is certified for meeting social and environmental standards. 

https://corporatefinanceinstitute.com/resources/knowledge/strategy/limited-liability-company-llc/
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Commercial law with business entity: 

Commercial law is one of the most significant legal territories of business. This territory of 

commercial law manages matters with trade and exchange among businesses and customers and it 

additionally converts into zones of representative agreements, business contracts and monetary 

transactions. Most business takes place in trade without truly giving their clients any idea of its legal 

side. When you buy or sell a product or service, you are creating a contract to buy or sell something 

in exchange of reimbursement. That contract may be verbal or implied. When it comes to 

commercial law it includes that the intention to contract exists according to Indian Contract Act, 

1872. 

What is commercial law? 

● It is also known as mercantile law or trade law. 

● It is the body of law that applies to the rights, relations and conduct of persons and 

businesses engaged in commerce, merchanting, trade and sales. 

● Considered to be a branch of civil law. 

● Deals with issues of both private and public law. 

Importance of commercial law: 

Most businesses engage in commencement with their customers without really giving any thought 

to the legal side of it. But having knowledge and understanding of commercial law can play a big 

role. Commercial law effectively governs trade and commerce, it would create a mess for the 

business and the consumers. Commercial law impacts many aspects of your day-to-day life, which 

is why it is so important to know about it. It covers everything under it like guarantees, accident 

insurance, advertising and starting or closing of any business and consumer complaints. A lot of 

commercial law includes disputes and conflict resolutions, this could be between two companies or 

between a business and a consumer. 

● It helps resolve conflicts and disputes. 

● It outlines the legal responsibilities of a business and consumer. Commercial law says well 

defined terms and conditions of doing business with you because customers also have certain 

obligations to fulfill. 

● It legally brings out the responsibility and relation between a  business and a consumer. 

https://www.indiacode.nic.in/bitstream/123456789/2187/1/A1872-9.pdf
https://www.indiacode.nic.in/bitstream/123456789/2187/1/A1872-9.pdf
https://www.legalmatch.com/law-library/article/what-is-commercial-law.html
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● It helps understand and manage financial transactions. When in business we exchange a 

big sum of money there the commercial law makes sure that you are legally safe  from all angles 

before the monetary/financial transaction. 

● Makes one aware of the risks involved. 

Conclusion : 

Commercial law outstates the rules, regulations with  trade, sales and commerce. Any person in 

order to start a business or already in the field must have associates with commercial law as it helps 

as a guidebook through it. And knowledge of business entities helps to choose a particular entity in 

the field and commercial law. 

The commercial law keeps a business safe from harm, safe from fraud, safe from exploitation and 

safe from injustices. From a business perspective, the conditions need to be well defined because as 

a legal entity will have such obligations to fulfill. This will include things like if a refund is needed 

and how will it be processed. Without a clear set of rules and defined terms the businesses open 

themselves to conflicts. Here we see how business entities and commercial law go hand in hand .  
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Finolex Industries Ltd. vs Mr. Anil Ramchand Chhabria on 15 March, 2000 

 

 

Appellant – Finolex Industries Ltd 

Respondents – Mr. Anil Ramchand Chhabria 

Equivalent Citation – 2000 (3) BomCR 644, (2000) 2 BOMLR 336, 2000 (4) MhLj 81 

Honourable Judge – S Nijjar 

Introduction  

The Companies Act 2013 is an Act of the Parliament of India on Indian company law which 

regulates incorporation of a company, responsibilities of a company, directors, dissolution of a 

company. The 2013 Act is divided into 29 chapters containing 470 sections as against 658 Sections 

in the Companies Act, 1956 and has 7 schedules. However, currently there are only 438 (470-39+7) 

sections remains in this Act.The Act has replaced The Companies Act, 1956 (in a partial manner) 

after receiving the assent of the President of India on 29 August 2013.44 

The Company Law Board (CLB) in its present form was established in May 1991 under the Section 

10(E) of the Indian companies act, to overlook and regulate the business activities and mandatory 

compliances made by entities in all economic fields, and resolve all types of disputes among people 

and companies in these fields, which were in past being handled by the High Courts or the Central 

Government. 

This company law board has devised its specific company law board regulations 1991, which 

contain provisions, procedures, and fees for filing any petition or application before this punctilious 

                                                             
44 https://en.wikipedia.org/wiki/Companies_Act,_2013 
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and swift judicial body. The company law board india has its principal bench located in the national 

capital New Delhi, while its four well-equipped zonal benches are situated in all across the country 

in the cities of New Delhi, Kolkata, Mumbai, and Chennai. 

Laws involved  

Section 111 of companies Act, 2013. 

111. Power to refuse registration and appeal against refusal:---(1) If a company refuses, whether in 

pursuance of any power of the company under its articles or otherwise, to register the transfer of or 

the transmission by operation of law of the right to, any shares or interest of a member in, or 

debentures of, the company, it shall, within two months from the date on which the instrument of 

transfer, or the intimation of such transmission, as the case may be, was delivered to the company, 

send notice of the refusal to the transferee and the transferor or to the person giving intimation of 

such transmission, as the case may be, giving reasons for such refusal. 

(2) The transferor or transferee, or the person who gave intimation of the transmission by operation 

of law, as the case may be, may appeal to the Company Law Board against any refusal of the 

Company to register the transfer or transmission, or against any failure on its part within the period 

referred to in sub-section (1), either to register the transfer or transmission or to send notice of its 

refusal to register the same. 

(3) An appeal under sub-section (2) shall be made within two months of the receipt of the notice of 

such refusal or, where no notice has been sent by the company, within four months from the date on 

which the instrument of transfer, or the intimation of transmission, as the case may be, was delivered 

to the company. 

(4) If- 

(a| the name of any person - 

(i) is without sufficient cause, entered in the register of members of a company, or 

(ii) after having been entered in the register, is, without sufficient cause, omitted therefrom; or 
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(b) default is made, or unnecessary delay takes place, in entering in the register the fact of any person 

having become or ceased to be, a member including a refusal under sub-section (1). 

the person aggrieved, or any member of the Company, or the Company, may apply to the Company 

Law Board for rectification of the register. 

(5) The Company Law Board, while dealing with an appeal preferred under sub-section (2) or an 

application made under sub-section (4) may, after hearing the parties, either dismiss the appeal or 

reject the application, or by order- 

(a) direct the transfer or transmission shall be registered by the Company an the Company shall 

comply with such order within ten days of the receipt of the order; or 

(b) direct rectification of the register and also direct the Company to pay damages, if any, sustained 

by any party aggrieved." 

Section 108 of Depositories Act 

108. Transfer not to be registered except on production of instrument of transfer :- 

(1) A Company shall not register a transfer of shares in, or debentures of the company, unless a 

proper instrument of transfer duly stamped and executed by or on behalf of the transferor and by or 

on behalf of the transferee and specifying the name, address and occupation, if any, of the transferee, 

has been delivered to the company along with the certificate relating to the shares or debentures, or 

if the such certificate is in existence along with the letter of allotment of the shares or debentures; 

"28. The provisions of this Act shall be in addition to, and not in derogation of, any other law for 

the time being in force relating to the holding and transfer of securities." 

111A. Rectification of register on transfer- (1) In this section, unless the context Otherwise requires, 

company means a company other than a company referred to in sub-section (14) of section 111 of 

this Act. 

(2) Subject to the provisions of this section, the shares or debentures and any interest therein of a 

company shall be freely transferable. 
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(3) The Company Law Board may, on an application made by a depository, company, participant 

or investor or the Securities Exchange Board of India, if the transfer of shares or debentures is in 

contravention of any of the provisions of the Securities and Exchange Board of India Act, 1992(15 

of 1992), or regulations made thereunder or the Sick Industrial Companies (Special Provisions) Act, 

1985 (1 of 1986) or any other law for the time being in force, within two months from the date of 

transfer of any shares or debentures held by a depository or from the date on which the instrument 

of transfer or the intimation of the transmission was delivered to the company, as the case may be, 

after such inquiry as it thinks fit, direct any depository or company to rectify its register or records. 

(7) The provisions of sub-sections (5), (7), (9), (10) and (12) of section 111 shall so far as may be, 

apply to the proceedings before the Company Law Board under this section as they apply to the 

proceedings under that section. 

Facts of the case 

The brief facts of the case are the appellants Finolex industries Ltd are public limited companies 

registered under companies act and its company shares are listed in various stock exchanges and 

national stock exchange. The respondent’s father was one of the shareholders of the company. The 

respondent died on 11th august in Pune. The respondent made a request to the appellant company to 

transfer the shares of the deceased. The application didn’t mention that the fourth legal heir mother 

was alive. The company transferred only 75% of the shares. A sucession certificate was granted at 

civil court but they did not disclose mother was living. The fourth legal heir filed a Misc. application 

for revocation of the certificate but while it was still pending in the court she died. The respondent 

filed a new sucession certificatae and was granted as well. The respondents sent the company new 

sucession certificate and requested to transfer the shares. The respondent answered to confirm that 

there was no legal proceedings pending in the court related to any restraining order realted to transfer 

of shares. on 22nnd July, the company reiterated that the respondent were silent about legal 

proceedings pending at a court regarding succession certificate. The respondents filed two petitions 

to CLB and it directed the appellants to transmit the shares as per the entitlements in terms of the 

succession dated 20th march, 1997.  

The main issues 

 Whether the appeal is maintainable? 

https://indiankanoon.org/doc/531893/
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 Whether the decision held by CLB valid? 

 Is section 111 only applicable to Private Limited Companies in view of sub-section (14)? 

Judgment of the court in breif  

After considering on both the sides the court decided to entertain the appeal because CLB 

completely ignored the argument of the respondent to the effect that the provisions contained in 

sub-sections (2) and (4) of section 111 would be applicable while considering the petitions 

under section 111-A of the Act. The court can order CLB to make a fresh decision but since the 

case is already been entertained since 12 years and again decision must be based on merits it 

decided to continue the legal proceedings in the present court.  

The CLB has offered a solution by replacing the word "intimation of transfer" in the proviso to 

section 111A(2) with "intimation of transmission," after concluding that the term "int imation of 

transfer" in the proviso to section 111A(2) is a "Drafting Error." The clause cannot be "drafted" by 

the courts or the CLB. What they need to do now is interpret the clause. The courts do not have the 

authority to legislate. As a result, the "Drafting Error" conclusion must be overruled only at this 

stage. 

The limitation in section 111, sub-section (14) does not extend to the transfer and ownership of the 

Public Company's shares owned in the form of share certificates. If the provisions of sub-section (1) 

of section 111A are interpreted in this way, it is clear that the remedy of rectification of the register 

on transfer given in section 111A does not apply to private companies.In light of the above, it is held 

that the CLB erred in concluding that the proviso to section 111A contains a drafting mistake (2). It 

is also maintained that the CLB's powers under section 111A and section 108 of the Companies Act 

do not overlap. Section 108 of the Depositories Act states that share payments made under the Act 

are not required to be recorded. They must be registered under the provisions of the Depositories 

Act and the SEBI Regulations promulgated thereunder. 

However, as previously mentioned, the explanations for the "Drating Error" conclusion are 

overruled. Both appeals have been rejected. Costs are not in any particular order. 

There is no need to interfere with the direction given because the CLB has ruled that the appeals are 

maintainable and that the respondent has been granted relief.  



 

 

153 | P a g e   

The Impact of Socio-cultural environment in Corporate Governance 

 

Introduction 

The importance of understanding the role of culture in corporate governance is increasing day by 

day on an exponential basis to say the least. Today, no structural study of corporate governance 

processes can be complete without taking into account the societal context in which they exist and 

operate in the business world which is consequently and intricately influenced by a variety of factors. 

Businesses do not live in a bubble, and even the most competitive must be mindful of shifts in the 

traditions and environments in which they operate. Businesses must grow to keep ahead of their 

rivals and still hold importance in the eyes of their customers as society and culture intertwine and 

evolve. This article offers an analysis of various perspectives on how society and culture interact 

with the law, particularly corporate law, to form corporate governance in alliance with socio-cultural 

factors, to help understand corporate governance in its diversity and persistence towards such 

factors.  The fundamental principles of cultural interpretation are explained primarily, along with 

the fundamental principles of cultural analysis, as well as common ideas of cultural aspects and 

social networks as social capital.  

The Corporate Governance legislation is nothing more than a collection of laws designed to regulate 

the behaviour of a company and the persons that hold managerial positions i.e. board members. In 

a hypothetical perfect world, corporate governance laws can be converged across nations, regardless 

of cultural variations. However, this does not work in practise. Since Corporate Governance laws 

are essentially rules of behaviour, they must balance the "legal" with the "socio-cultural profiles of 

the society in which the rules must work. Thus this article reviews current research on the effects of 

culture on corporate governance on issues such as legal transplants, corporate objectives (corporate 

social responsibility), relationships with investors and other stakeholders through disclosure and 
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dividend distribution, executive compensation, and the operation, composition, and network 

structure. 

The Interpretation of Socio-cultural Environment: 

Understanding the role of culture in corporate governance has become increasingly important since 

the latter term appeared in the late 1980s, and particularly since the emergence of comparative 

corporate governance research in the 1990s. When connections to culture were first made, they were 

mostly intuitive and impressionistic. Also those references, however, demonstrated a recent ly 

discovered understanding of the concept of corporate governance as a dynamic institution whose 

composition and operation are dependent on factors other than law and economics. The introduction 

of dimensional models of culture - a theoretical paradigm established mainly in social science - is 

partially responsible for this sea shift. Primarily, culture interacts with the law (particularly corporate 

law) to form corporate governance, and this can assist in understanding diversity and persistence in 

corporate governance. Law and finance theory are sometimes used to describe differences in 

corporate governance regimes. It has been proposed that the basic concepts that underpin their 

respective legal structures define corporate rules and therefore corporate governance regimes (e.g., 

civil or common law). This so happens because of the strong connection between corporate 

governance and the legal system, law and finance theory has been used to describe numerous 

corporate governance systems around the world. The legal roots principle holds that common law 

countries and their corporate governance structures (i.e., minority investor rights, dispersed 

ownership, and takeover activity) are associated with stronger economic results than civil law 

countries. Higher investor security leads to more effective resource deployment. 

Though it is difficult to describe ‘socio-cultural profile' in its entirety, it should be described as the 

sum of all factors that affect human behaviour, such as level of honesty (including intellectual 

honesty) and dignity, freedom of thinking and forthrightness, economic considerations, social 

welfare, family responsibilities, prevalent social hierarchy, and so on. A company's sociocultural 

context consists of traditions and values that guide business activities. It is shaped by the ethnic 

patterns of its leaders, as well as those of their leaders. This is clear from the company's strategy and 

mission statement. The Socio-cultural climate policies of an organisation represent its importance. 

An organisation with a strong family-focused community, for example, can have more employment 

incentives that reflect this importance. This company will provide flex-time, maternity leave, and 

day-care programmes or discounts to all its staff, both father and mother. 
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Perhaps the most challenging aspect of incorporating culture into institutional study is its 

sophistication, which makes it difficult to develop tractable, testable theories about its function. 

Cultures are complex, multi-dimensional structures with long histories. On the one hand, this 

diversity allows everyone to see something appealing about a different community and say a 

compelling tale about it. The complexities of culture, on the other hand, can cause an outsider to 

ignore the facts and consider culture as a "black box," but this approach is essentially the same as 

the former. A framework for operationalizing culture, that is, defining variables with which 

cultures can be interpreted and compared, is needed for a substantive, systematic analysis of 

informal institutions. Cross-cultural psychology has come a long way in terms of establishing a 

system for comparing societies. When it comes to regulating human behaviour, all cultures face 

related basic issues or challenges, according to a popular postulate in cross-cultural psychology. 

Individuals' importance emphases are expressed, among other factors, in cultural reactions to basic 

challenges that societies face. Since values vary in significance, dimensional models may be used 

to classify cultures based on the relative importance assigned to these values in the community. As 

a result, cultures or nations develop distinct cultural profiles. 

Socio-cultural factors affecting Corporate Governance: 

The social system and history of a society have a significant impact on how its corporate practises 

operate. Each society has its own culture, which is comprised of its members' traditions, ideals, 

behaviours, interests, practises, languages, and other ways of contact. Any company wishing to 

access the market for its goods and services must be highly sensitive to the cultural sensitivities of 

the people concerned. The way businesses operate will also have an effect on the social system. 

Business technologies, knowledge sharing, and dissemination of information about new ideas, 

among other things, can result in major socio-cultural changes in society. However, changing 

different aspects of the social atmosphere in the short term is very complex, if not impossible. A 

society's culture evolves over time, and businesses cannot continue to disregard this reality; 

otherwise, they risk receiving a cold response from their target customers. As a result, the company 

must respond to a socio-cultural world that is increasingly uncontrollable. Even the most profitable 

companies must be mindful of developments in the traditions and economies in which they intend 

and continue to operate. Businesses must grow to keep ahead of their rivals and at the same time 

hold dignified care to these factors in the eyes of their customers as society and culture evolve 
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together. Some crucial and common factors which exude societal and cultural change in the era of 

corporate governance are listed and elaborated as follows:  

1. Changing Preferences of the Customers. 

Public tastes and Preferences are a significant socio-cultural force affecting companies and corporate 

decisions. Commodities and services which were common, fashionable or in demand even 5 years 

ago may no longer be popular today or in the next year. Different demand and styles which have a 

tendency to change rapidly may jeopardise the long-term success of products and services. An 

apparel manufacturer, for example, must be actively mindful of shifting tastes when developing new 

designs, or it can soon become obsolete. A telecom service provider must be mindful of the data and 

calling services to be offered which will have to be in accordance of the preferences of the customers 

as well as the profit mechanism of the telecom company. 

2. Change in Demographics. 

Demographic characteristics refer to the population's scale and composition. In certain cases, the 

absolute population size of a nation is a significant factor in deciding the size of the domestic 

industry. However, the true scale of every demand is dictated by the essence of the populat ion 

composition. As a result, demographic indicators such as population size and growth rate, life 

expectancy, age ratio, sex composition, ethnic composition, rural-urban population spread, income 

differentiation levels, educational levels, family size, family life cycle, profession, religion, 

nationality, and so on are all important to industries. Demographic shifts are still a major influence 

in the corporate world. Markets for mainstream music and apparel, for example, may diminish as 

income demographics mature, whereas markets for luxury goods and health items may grow. 

Changes in the number of men and women, as well as various cultural, social, and ethnic 

communities within a community, will all have an effect on how an organisation operates. 

3. Advertising Techniques 

Advertising is a form of commercial communication in which a product, service, or concept is 

promoted or sold through the use of a publicly endorsed, non-personal message. Advertising differs 

from public relations in that the advertiser pays for the message and retains power of it. Advertising 

is probably the market sector that is most sensitive to socio-cultural shifts. Advertisement always 

aspires to be ‘hip’ and trendsetting, and in order to achieve so, advertising companies and 

departments must have an eye on the pace of the communities in which they operate. When 

designing outward-facing ads, changes in morals, ideals, and fashions must all be taken into account. 
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Changes in advertising have a significant effect on a company's viability, continuity, and 

development. Any shift in advertising and how it is done will almost certainly impact the market for 

the company's goods and services, and therefore its profitability. 

4. Internal Environment 

A business' investment decisions are influenced by a variety of internal environmental 

considerations. The organization's mission and priorities, ethical principles, organisational structure, 

physical assets, and other considerations are among them. Socio-cultural considerations influence a 

company's internal decision-making mechanism in addition to its relationships with the industry and 

its clients. Changes in gender roles and a greater focus on family life, for example, have resulted in 

an uptick in organisational respect for maternity and even paternity leave. As a result of socio-

cultural shifts, attitudes toward racial inequality and sexual harassment have shifted significantly 

over time. 

5. Ecological and Physical Environment. 

The climate and ecology play a significant role in the success of every company. This is particularly 

true for engineering and development firms. Let's take global warming as an example. In certain 

places, this shift in our physical climate has begun to affect rainfall. This, in fact, will damage crops, 

resulting in a scarcity of raw materials such as jute, cotton, and rubber. Weather patterns, 

topographical features, geographic location, climate change, and other environmental factors all play 

a significant role in a company's macro world.  

Since the essence of the business world is dynamic, nuanced, and multifaceted, and since it has a 

far-reaching effect on the organization's sustainability, continuity, and development, it is critical for 

any business entity to consider and continuously track its social and cultural variables in the pre-

existing environment. This would enable the business strategists to adjust to developments and make 

the most of their internal capital at any given time. These real or future shifts in the environment 

provide the requisite insights for strategic choices that promote socio-cultural bonds in the right 

direction. 

Conclusion. 

To summarize the entire concept of influence which socio-cultural factors hold over business 

entities, it can be aptly deduced that the value of recognising the role of culture in business 

management is growing dramatically every day, to say the least. Nowadays no systemic analysis of 

corporate governance systems can be completed without taking into consideration the social context 

in which they occur and function within the industry, which is consequentially and closely affected 
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by a number of factors. A company's sociocultural context is inclusive of the norms and values that 

govern corporate activities. It is formed by its founders and their leaders' demographical 

characteristics. This can be evidently seen and felt in the vision and mission statement of the 

organisation. It is in its socio-cultural policy that the ethical values and the thinking structure of a 

business organisation, as a whole, is mirrored. In the workings of its corporate practises, the social 

system and tradition of a company have a strong impact. The traditions, values, attitudes, beliefs, 

practices, languages and other interactions among members of society are a part of every society. 

Any company that wishes to penetrate markets with its goods and services must take the cultural 

sensitivities of the culture concerned with incredible caution. Social movements, fashion and 

entertainment, both of which we would term "social and cultural influences," are examples. These 

influence our behaviors, views, vision, awareness and interest and affect how we see a good or 

service. In essence, this will affect the revenue and strategies of a company. The socio-cultural 

factors can significantly affect a company's potential to compete in any selected area and identifying 

and understanding these factors and their critical impact on the business world is the duty of every 

organisation. 

 

AN INSIGHT OF THE DISTINCTION BETWEEN LAW ENFORCEMENT FOR 

OFFLINE AND ONLINE COPYRIGHT INFRINGEMENT 

 

Introduction  

Use of copyright infringement for the use of works protected by copyright law, such as infringing 

certain rights granted to the copyright holder if such permission is required.: The right to display, 

distribute, display or derive protected work. The copyright holder is usually the creator of the work 

or the publisher or other business assigned by the copyright. Copyright holders regularly take legal 

and technical action to prevent and punish copyright infringement. 
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Disputes of copyright infringement are usually resolved by direct negotiation, notice and lawsuit or 

lawsuit in civil court. Large-scale commercial violations, especially when it involves forgery, are 

sometimes prosecuted by the criminal justice system. Changing public perceptions, advances in 

digital technology and the growing proliferation of the Internet have led to such widespread, 

anonymous infringement that copyright-based industries now focus less on pursuing people who 

want copyright-protected content online and do and share and expand the law. To identify and punish 

indirect violators, service providers and software distributors ask others to facilitate and promote 

infringement actions. 

With the advent of technology, now a new type of exploitation has begun to surround the legal 

world. Online piracy is really a threat to the cyber world. This problem is more prevalent in India, 

especially when it comes to piracy in the film industry. With over 1000 movies being produced in 

India every year; online piracy cases are always on the rise. Online copyright infringement is 

committed not only by intentional individuals, but also by individuals who are unaware that they are 

committing a crime. 

Copyright is a kind of intellectual property right that gives the original producer (movies, songs) the 

right to pay. These creators are also given control over their product distribution. 

Piracy is basically when a person copies, distributes or sells a material without the express 

permission of the manufacturer of that product. Such distribution and online sales lose huge revenue 

and this is a very difficult thing for the original creators. The problem is exacerbated by the fact that 

many people do not like it or are unable to pay the right amount. Piracy is a form of online copyright 

infringement in which games, movies, software, etc. are sold and distributed without the knowledge 

or permission of the original creator. 

Law enforcement  

In India, the Copyright Act 1957 deals with many aspects of piracy, including the Information 

Technology Act, 2000. However, of late, there has been a growing need for more laws to help us 

combat the problem of internet piracy. With further technological advancement, the need to enforce 

strong copyright laws to address complex Internet piracy cases has changed. 

The main law to protect art from copyright issues is the Copyright Act of 1957. However, actions 

against online copyright infringement are not satisfactory. The Copyright Act was therefore 

amended in 2012 to bring in various forms of online piracy. The new Copyright (Amendment) Act, 
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2012 protects the owners of copyrighted material in the event of a breach of Section 65A. Section 

65A states, "Any person who bypasses any effective technical action enforced to protect the rights 

conferred by this Act shall be punishable by imprisonment for a term which may extend to two years 

if such infringement is violated." Is committed to preventing. This section is important for "technical 

protection" and to prevent digital theft. 

Section 65B of the Copyright (Amendment) Act, 2012 provides for the "right to maintain 

information security". "Any person, intentionally- (1) removes or modifies any rights management 

information without authorization, or (2) communicates with the Imports or the public for 

distribution. Is punishable by up to two years in prison and is also liable to a fine. ” This information 

is essential to protect against unauthorized access and sensitive abuse. 

Another law related to digital piracy is the Information Technology Act, 2000. Section 66 of the 

Information Technology Act carries a jail term of up to 3 years and a fine of up to Rs 2 lakh for 

illegal online distribution of copyrighted goods. 

The "John Doe" order is one of the new measures taken by Indian courts to reduce digital piracy 

cases in India. John Doe's orders required very little information about the accused and his identity 

was unknown at the time the petition was filed. In addition to these new John Doe directives all of 

the above laws will help prevent potential threats before the release of new films and control the 

entire digital piracy landscape in India. However, many different aspects of digital piracy are still 

unresolved by Indian law. There are many issues and challenges related to online piracy in India, 

which still require a lot of work45. 

Specific and distinct law enforcement for online copyright infringement  

The 2012 amendment to the law introduced some provisions relating to copyright infringement and 

the Internet. 

In accordance with the Fair Terms of Use of the Act, Section 52 (1) (b) provides that transient or 

accidental storage of a work or performance does not infringe public copyright in the technical 

process of electronic transmission or technical communication as a whole. This provision provides 

                                                             
45 

http://www.mondaq.com/india/x/642974/Trademark/John+Doe+Orders+Bring+Light+In+Dark+Age+Of+Digital+Pi

racy; last accessed: 5th September, 2019 
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secure ports for Internet service providers who may store infringing copies of the work for the 

purpose of transmitting data. 

Section 52 (1) (c) Infringement of electronic links, access or integration by the rights holder for 

instantaneous or accidental storage of a work or performance for a purpose not explicitly prohibited, 

unless the person holds the copyright. Those responsible are aware of the infringement or have 

reasonable grounds to believe that such storage is a copy of the infringement. 

Under section 52 (1) (c), if the copyright owner complains in writing to the person responsible for 

digitally storing the infringing copy of a work that such inconsistent or accidental storage has been 

infringed, then the responsible person shall not facilitate access to the infringing copy of the work 

within 21 days Be. If the responsible person does not receive orders from the competent court 

without granting access to the responsible person within 21 days, access may be resumed at the end 

of that period. 

Therefore, if the owner of a short story A finds that his short story has been published on B's website, 

he can write a complaint to B, refraining from giving public access to A to B. Short story. B then 

has to remove A's short story from visibility or access to its website for 21 days, during which time 

the competent court must be persuaded to order the removal of the infringing version or copy of the 

work. If the court does not issue such orders within that period, B may begin to provide the short 

story to the public on its website. This provision was added by the Copyright (Amendment) Act 

2012 which came into force on 21 June 2012. This is in practice. 

Apart from the above provisions, the entire scheme of copyright law clarifies that all the provisions 

of the Act should be applied to electronic and digital media in the same manner as applicable to 

traditional media. The Copyright (Amendment) Act, 2012 also makes this clear in many places. 

Actions against copyright infringement on the Internet will not be dealt with separately under that 

Act, as these terms adequately cover the exploitation of all forms of work, including exploitation on 

the Internet. 

Conclusion  

India has a lot of problems with online copyright infringement laws. It is very difficult to face the 

challenge due to the growth rate of new technology. The judiciary is taking the time to address such 

cases and develop guidelines regarding various scenarios in the digital world that exacerbate the 

problem such as online piracy. India is not new to online piracy cases. The latest example of this is 
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the film 'Udta Punjab'. The film was leaked online before its release date. The accused is 25 years 

old from Mumbai and charged under the Information Technology Act. Another major case took 

place in 2012 in Kerala. In this case, the anti-piracy cell in Kerala ended the IP addresses of about a 

thousand people in Kerala who were involved in illegally uploading and downloading the 'Bachelor 

Party' image. ' 

However, the government is taking appropriate steps to curb this growing threat. In addition to the 

digital rights management regulations and John Doe directives, the government is taking a number 

of new measures. Piracy and online copyright infringement can be minimized with awareness, 

politics and some precautions. It is also necessary to synchronize with different piracy laws of 

different countries. The current Indian legal framework is undoubtedly inadequate when it comes to 

online piracy. However, good things are changing now. Adequate awareness, along with the 

implementation of some new policies, can help curb the growing threat of online copyright 

infringement. 

BUSINESS WILLS 

 

Abstract 

A will is an official instrument which provides for smooth inheritance of a person’s property by the 

person mentioned in the will. A will comes into effect on a person’s death or permanent disability 

which affords him totally incapable of maintaining himself and his dependents. Through a will, a 

person can make sure that his dependents are looked after and also that his estate and properties are 

smoothly transitioned to the person or people mentioned in the said will.  

The same is the concept of a business will. A business will is a type of will which states what will 

happen to the share of the concerned person upon his death or total disability. A business will 

pertains to the said person’s share in a business, usually talking about a partnership business. Death 
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or non participation due to total disability poses a number of questions on the future of the said 

business. These might relate to the valuation of the business, the buy out of the deceased, future 

partnership of the business, etc.  

However, to ensure the smooth transition and unaffected working of the said business, a business 

will may be prepared. This will contains all the necessary details regarding the various issues that 

come up in case of a death of permanent disability of a partner or owner. This paper studies the 

various aspects and method of implementing a business will. 

Keywords: business will, permanent disability, buy out, insurance policies, smooth transition.  

Business Wills as a concept and need 

Via the business wills, not only the future of the partners and their dependents is made secure, but 

even the future of the business itself is placed at a safety. It ensures that even in the event of the 

death of a partner, the business operations continue without any disturbances. Normally, at the death 

of a partner, there are two options, subject to the partnership agreement- 

 To offer partnership to the spouse of the deceased partner. 

 To buy out the share of the deceased partner. 

Generally, the second option is considered to be more viable due to business and technical reasons. 

These include skills required to carry out the business of the firm, getting acquainted with the affairs 

of the business, etc. This ambiguity is alleviated with the formation of a business will to ensure that 

the business operations and transition is not affected to a large degree. This buy out option is 

triggered mostly via specifically allocated insurance policies. These policies ensure that the business 

is not affected financially due to the buy out. 

A buy out means buying, by the continuing partners, the share held in the business by the deceased 

partner. This buy out money is paid to the person or people mentioned in the will of the said deceased 

partner. Thus, a business will takes the form of a buy and sell option. The continuing partners may 

either sell the deceased partner’s share to a new partner, or restructure the firm among the continuing 

partners.  

Implications of a business will 

The implications of a business will are aplenty. Some of them have been mentioned below. 
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 It specifies the obligations, responsibilities and position of various parties. 

 It ensures a smooth transition of ownership. 

 It provides for solutions to funding shortfalls, if at all. 

 It prevents uncertainty with regards to various issues such as the business and the family, as the 

process is fairly structured and formal. 

 Buy outs via insurance policies alleviates risk of financial instability to the business. Further, it 

also reduces the pressure on the business and the continuing partners.  

Procedure needed to be followed  

There can be a lot of ambiguity as to what and how the entire practice needs to be carried out. Below 

is the basic procedure that might be followed in order to make the practice seamless and hassle free- 

 The owners should conduct a meeting where important aspects of the issue need to be decided 

upon. These include the valuation of the business, the method, the entire timeline, etc. This meeting 

ensures that all the parties involved are at the same page from the very outset, to prevent ambiguity 

at a later stage.  

 Value the business in order to find out the level of insurance required. The buy out of the deceased 

partner will depend on the total value of the firm, and as this buy out is paid with the help of 

insurance, the amount of insurance required is an important finding.  

 Determination of the beneficiary of the insurance. This is an important practice to prevent any kind 

of confusion that might happen after the death of disability of the partner. Determining the person 

or people who will get the benefit of the insurance also provides a sense of security to the partners 

and their dependents. 

 Informing the families regarding the arrangement. This is one of the most important steps in the 

entire procedure. The explanation of the procedure, implications and benefits of the practice to the 

families ensures that they do not have any doubts. This is imperative as the entire practice pertains 

to their position in the event of the death of a partner.  

 Obtaining insurance policies is the next step. After all the deliberation about the amount, degree 

and type of insurance required, the major step is actually obtaining the required policy. This step 

puts the practice in actual motion.  
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 The next step is finalising and executing the agreement. This is the main executing step. This step 

is the final result of all the deliberation and analysis done in the above steps. The agreement is 

prepared on the basis of the needs and nature of the business and the partners.  

 The final step is the updating of the existing wills of the owners. The owners must have prepared 

their own wills based on their own property and dependents. However, this added element of the 

business will, the insurance, adds to the overall contents. Thus, more likely than not the will have to 

be updated.  

The Role of Business Law in explaining Liability Responsibilities within Contractual 

Agreements 

 

 

Introduction 

There have been numerous rules and regulations that people have followed since the beginning of 

human civilization. These rules and regulations are known as ‘Legislations,' and they were created 

or defined by an authorised body and supervised or enforced by a supervisory authority. During the 

barter trade period, when people started to exchange commodities, among other things, to satisfy 

their needs, they invented the idea of money and founded the first corporation. Nowadays, the 

world's rapid economic growth accelerates corporate transactions and market outcomes, which is 

encouraged by the use of a legal instrument known as a "Contract" for laying the groundwork for a 

rock-solid agreement. It used to be that doing business was easy. Two people wanted to make a deal, 

and both kept their promise. However, in the twenty-first century, lawyers are all too mindful of the 

long tradition of deal-breaking and litigation that has occurred all over them. Contracts are relevant 

in business because they specify requirements for both parties, cover both parties if those 

expectations are not fulfilled, and set the price for services. 
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 Contract law is important because it pervades our society. Life as we know it could not have existed 

if it hadn't been for it. Consider this subject from the standpoint of the business; almost every deal 

it makes involves a contract. Purchasing raw materials, renting houses, hiring machinery, exporting 

goods or services, and using banking and related mechanisms to make or receive payments are only 

a few examples. Similarly, the majority of consumer orders necessitate the acquisition of goods or 

services made possible by the contract. In terms of businesses, it is difficult to think of many 

transactions made by consumers that are not of this sort. Finally, from the standpoint of the 

government, since much of what they do is the product of the applicable Parliament's interference, 

the services they do are increasingly privatised and delivered in accordance with the contract. 

Previous study in this field has focused on how the contract is used to replace the parties' lack of 

trust.  

The uncertainty experienced by one person extends to future circumstances, some of which are 

directly related to the other party in the business relationship. The problem is that it is difficult, if 

not impossible, to guard from any such future occurrences. This is particularly troublesome when 

the partners are attempting to protect themselves in a possible partnership involving multifaceted 

and extraordinary exchanges. Contract agreements are graded based on five stages: bid, discussion, 

adaptation, planning, and final negotiating process. Each mechanism is examined based on its 

duration, the issues under discussion, and the relationship between the parties. The contract 

agreements are not supposed to have any clear impact on the contract's future use, but they are 

expected to have a significant impact on the contract and the closeness that would be created between 

the parties.  

When one of the parties is dominant and the other is weak, the stronger negotiating group always 

decides both the agenda and the contract schedule. In essence, this has an effect on the results of the 

talks. The result is expected to be a one-sided agreement. There could also be a connection between 

the duration of the talks and the closeness of the parties. Long-term negotiations, for example, are 

expected to get the parties together while they get to know each other better. Conversely, if the 

parties already have a close friendship, the talks will be brief. 

Contractual Agreements and their Importance in Business Law. 

The term "contract" refers to an agreement between two or more parties that is formal (binding). In 

reality, a contract is described as an arrangement of legal enforceability. It defines and outlines the 
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parties' duties and obligations. In any deal, the ‘offeror' makes an offer to the ‘offeree' to enter into 

a contract. The offeror offers to do something specific (or refrain from doing something specific), 

and if the offeror approves this offer, a contract is formed. Certain aspects must be shown in the 

contract itself. 

A contract is legally enforceable, which means that if one party failed to do what he or she agreed 

to do, the other party may go to court to enforce the agreement or offer redress for injury sustained 

as a result of a contract breach because a promise made under the contract has not been met or an 

act has not been carried out. However, a contract can only be executed if the following provisions 

are met: 

 Agreement: A contract must be established by at least two parties, namely one who proposes and 

another who approves the proposal. The primary element that forms a contract between the parties 

is an arrangement that is the result of an offer and consent that serves as compensation for the parties 

concerned. 

 Free Will/Consent: Another important characteristic of the deal is the parties' consensus, which 

means that the parties must compromise on the same subject in the same manner. The parties' 

consent is said to be free whether it is not tainted by compulsion, excessive intimidation, deception, 

misappropriation, or mistake. It must be recorded in writing. 

 Competence: Competence refers to the willingness of the parties to sign contracts, i.e. he/she has 

reached the age of maturity, is of sound mind, and is not barred from signing a contract by the statute. 

 Consideration: This is the agreed-upon fee for the deal. It must be both adequate and legal. 

 Lawful Objective: The goal for which the contract is made must be valid and legal, otherwise the 

contract would be deemed invalid/void 

 Contract not declared ‘void’ in an expressed manner: It is also important to take in consideration 

that the law of the land does not explicitly make the contract null and void, such as a contract for 

the prohibition of marriage, trade, or legal proceedings. 

In this regard, contract negotiation or administration is a method used to administer legally 

concluded relationships with employers, partners, or employees. Contract administration entails 

managing or changing contract terms and conditions and maintaining compliance with the rules 

outlined in the contract. Contracts ensure standard business practise when clarifying requirements. 

It expedites the achievement of the desired outcomes and serves as proof in the event that the needs 

of one party are not met; this is regarded as a violation of the deal, and the person must bear the 
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expense of the service. It is appropriate to get the document written up and legally approved by a 

judge. Contracts become particularly relevant as a result of the following factors:  

 Detailed Information Proof: The primary goal of the contract is to log the particulars agreed upon 

by both parties through mutual consensus. It provides a clear understanding of the resources 

provided by a third party or the monetary conditions to be met by a third party. This knowledge can 

be used as legal evidence and is very important to the transaction. 

 Miscommunication and Confusion Prevention: Miscommunication and misunderstanding are 

normal issues in every organisation for a variety of purposes. To discourage certain cases, the 

drafting of a contract is a mandate. It is important that all parties read and obey the signed rules. It 

has a significant impact on the company and violations of contract laws can result in lawsuits among 

the parties, affecting the whole business. 

 Provides Security: A binding document plays a vital role in ensuring security to the parties when 

it expressly states the contract duration and list of obligations. Any deviation is a breach of contract, 

and each party has the full right to accept it. If one of the parties brings a suit against the other during 

the course of a contract breach, the contract can serve as legal evidence. 

 Confidentiality: A Non-Disclosure Agreement (NDA) covering classified information is needed. 

According to the terms of this arrangement, the parties concerned are not permitted to report the 

company or engage in monetary transactions with any third party. Any person that discloses 

information could be committing a contract law breach. 

 Corporate Register: The written contract shall serve as the relevant evidence of the mutual consent 

of the procedures agreed upon in the agreement. It may be used for future comparative purposes and 

includes details on the time period for doing any job assigned under contract. The period of the 

contract is also highlighted in the paper, which provides further information on the termination 

terms. In the worst-case scenario, the deal could be terminated if the other party fails to follow the 

provisions outlined in the contract or violates the terms. 

Thus, a contract is a signed arrangement reached between all parties, both the contractor which the 

employee, and serves as the foundation for any viable business. Contracts require more 

responsibility for the completion of activities and the achievement of agreed-upon priorities. It is 

an excellent tool for maintaining a good relationship with customers. 

Business Law and its influence in Contractual Agreements: 
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Business law is a branch of the law concerned with the protection of freedoms and privileges, the 

maintenance of order, the resolution of conflicts, and the establishment of rules for businesses and 

their interactions with government agencies and persons. Each State has its own set of rules and 

regulations for businesses. Similarly, it is the duty of company concerns to be aware of the current 

laws and legislation that apply to them. 

Business law is a broad field of the law. It specifically discusses concerns relating to the formation 

of new businesses that occur as existing businesses interact with the media, government, and other 

businesses. Contract law, tax law, corporate law, intellectual property, real estate, sales, immigration 

law, employment law, bankruptcy and other legal fields all significant parts of business law. 

Business law is critical in governing a country's business activities. Here are some examples of why 

business law is so important when it comes to contracts and its consequences arising therefrom: 

 Compensation Matters – Understanding business law is important when dealing with 

different compensation issues in a company. Through the use and application of business 

laws, a competent legal advisor may assist businesses in resolving wage and salary control 

matters. It is the attorney's duty to be certain that his or her client does not break pay and 

benefits regulations at any expense. If there are some inconsistencies, the effects can be fatal. 

 Protection of Shareholder Rights – When it comes to protecting a company's shareholders' interest, 

business law plays a critical part. Through the foundation of business laws, a skilled corporate law 

attorney can effectively resolve those questions, as well as disputes between minority shareholders, 

constitutional records, and arbitration settlement, among other things. 

 Company Formation – Business law serves as the building stone for every business venture. 

Establishing a company entails a slew of administrative procedures, leases, and licences. A corporate 

law solicitor is well-versed in all applicable legislation and will assist the company in efficiently 

establishing its activities. 

 Collection of Universal Standards: Formerly, customers had to struggle greatly due to the lack of 

a proper regulation that could protect their rights and resources spent in a specific company. Since 

there was no such rule about the protection of order, rights and obligations, and so on, business 

owners made their own standards and made consumers suffer just to make more profits. Many 

requirements have been developed as a result of the creation of business law, and must be practised 

by companies all over the world. 
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 Maintaining Equilibrium: Customers are more likely to be satisfied if equilibrium is maintained. 

In the absence of the regulation, various nations have different rules governing commercial 

transactions, making it impossible for both buyers and sellers to reach an agreement. But now that 

every country has the same rules, the transaction between buyer and seller is simple. This facilitates 

corporate deals and sales all over the world. 

 Reduced likelihood of fraud: Company law assists operators with being mindful of the rules that 

apply to all companies and persons. It also allows people to be mindful of their protections against 

firms so that they can invoke them if they fall victim to the business's frauds and suffering. 

 Ethical Behaviour: With the aid of business law, business owners will make better choices and 

know when to seek legal counsel. Any company must uphold an ethical behaviour, but most 

companies, in their eagerness to maximise profits, fail to do so. Business legislation requires all 

companies to treat themselves ethically, which pleases customers and creates a positive impression 

of the company. 

Any jurisdiction's contract law establishes basic rules for governing the execution and delivery of 

contracts between two or more private parties that enter into contractual relations. Its effect is 

therefore entirely determined by the approach of those jurisdictions to the rule of law. Such an 

approach is mostly focused on Common Law, which is a British-promoted legal structure, and 

Civil Law, which is primarily a non-commonwealth legal system. Under the same jurisdiction, a 

community of persons may be regulated by different laws, as is common for businessmen who 

have different approaches to business trading and tribal culture residing among the majority of 

people with different customary traditions. As a result, we often find that contract law leaves open-

ended issues and leaves many things to be ruled according to the needs of the case. The Indian 

Contract Act, for example, states that an Agent is required to observe "cultural traditions" that vary 

by location under Contract of Agency. Now, the court will consider the differing degrees of those 

relationships and make a decision accordingly. As a result, all such civil contracts are regulated by 

contract law, and courts may order the parties to perform. 

In this regard, contract negotiation or administration is a method used to administer legally 

concluded relationships with employers, partners, or employees. Contract administration entails 

managing or changing contract terms and conditions and maintaining compliance with the rules 

outlined in the contract as well as the laws and regulations existing within the jurisdiction of the 

country, region or state. Contracts ensure standard business practise when clarifying requirements. 



 

 

171 | P a g e   

It expedites the achievement of the desired outcomes and serves as proof in the event that the needs 

of one party are not met; this is regarded as a violation of the deal, and the person must bear the 

expense of the service. It is appropriate to get the contracts analysed, scrutinised and drafted by a 

lawyer in lawful manner to avoid any legal problems.  

Conclusion. 

Business law is a division of the law that is charged with protecting liberties and rights, maintaining 

law and order, resolving disputes and laying down business transactions and interacting with 

government officials and individuals. Every State has its own collection of company rules and 

regulations. Around the same way, the business interests have a responsibility to be mindful of the 

rules and regulations applicable to them. Business law is a wide range of law. In particular, it 

addresses questions about the formation of new companies that arise as existing companies engage 

with media, government and other companies. It encompasses contracts, tax law, corporate law, 

intellectual property, real estate, sales, immigration law, job law, bankruptcy, and other legal areas. 

The role of business law in regulating a country's economic operations is extremely crucial and 

fundamental when applied to contracts, it becomes an even more dynamic and complicated. To 

reiterate again, the term "contract" refers to an agreement between two or more parties that is formal 

(binding). In reality, a contract is described as an arrangement of legal enforceability. It defines and 

outlines the parties' duties and obligations. In any deal, the ‘offeror' makes an offer to the ‘offeree' 

to enter into a contract.  

The offeror offers to do something specific (or refrain from doing something specific), and if the 

offeror approves this offer, a contract is formed. Certain aspects must be shown in the contract itself. 

A contract is legally enforceable, which means that if one party failed to do what he or she agreed 

to do, the other party may go to court to enforce the agreement or offer redress for injury sustained 

as a result of a contract breach because a promise made under the contract has not been met or an 

act has not been carried out.  

However, a contract can only be executed if the provisions of agreement, free will, competence, 

consideration and lawful object are met. In addition, the contract itself, in its nature must not be 

expressly declared void under law. Nowadays, the world's rapid economic growth accelerates 

corporate transactions and market outcomes, which is encouraged by the use of contracts for laying 

the groundwork for a rock-solid agreement. It used to be that doing business was easy. Contracts 
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were made necessary by the above reasons in order for businesses to keep their data confidential 

and to protect themselves from the corrupt. Furthermore, it would protect jobs in cases where 

contractors refuse to follow the terms of the contract by making false claims to staff and misguiding 

them. Furthermore, we hold that the bargaining mechanism, the deal, and its application are at the 

heart of the study. As a result, the contract itself has a huge impact on how the contract is used. A 

unilateral contract written by the giving party in a right-of-use agreement is used to control 

individuals within the opposing party's business.  

Contracts are often seen in a more distinct way than would otherwise be the case. It has been 

discovered that a standard contract results in a non-differentiated use. A contract that is less detailed 

is seen differently from a contract that is long. A contract with a limited operating content is used to 

coordinate the distribution operations of both parties, while a contract with a significant technical 

content is used to control the group's production activities. The parties' relationships have a direct 

impact on the contract's execution. The transactional relationship is more likely to result in a distinct 

use of the contract, while the relational relationship is more likely to result in a non-differentiated 

use. However, drafting a contract that takes all of these factors into account is a complex and time-

consuming job. It is therefore advised that you get the advice of a specialist. 

An Insight of the Distinction Between Law Enforcement for Online and Offline Copyright 

Infringement 

 

What is Copyright? 

Copyright is a protection of intellectual property granted under Indian legislation to the creators of 

original authorship work (including computer programs, tables and compilations and databases that 

can be written or read in any form, including machine-readable media), dramatic, musical, and 

artistic works, cinematographic films. Copyright legislation covers ideas instead of ideas. The 
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copyright rights of works of literature, drama, musical performance, artworks, films and sound 

recording shall be conferred under Article 13 of the Copyright Act of 1957. 

Copyright applies to the exclusive protection granted to the copyright owner in accordance with 

Section 14 of the Act. Copyright These rights can only be exercised by the copyright owner or by 

any other person properly authorized to do so by the copyright owner. These privileges include the 

freedom to modify, reproduces, publishes, translates, communicates to the public, etc. Both 

literature, visual, theatrical, or dramatic original, movie and sound-recording works shall be 

protected by copyright. Original indicates that no other source has copied the work. 

The author or author of the work is the first copyright owner according to Section 17 of the Act. An 

exception is that in cases where the applicant creates a job and in the process of the jobs, the 

employer becomes the beneficiary of the rights of copyright. 

The registration of copyright would be invaluable for copyrights holder who wants to prosecute the 

infringer civilly or criminally. Registration formalities are straightforward and documentary 

procedures are least essential. If the job was carried out by an individual other than the employee, a 

copy of the task document should be sent with the submission. 

One of the greatest benefits of copyright rights, although the work has first been published in India 

since India is a member of the Berne Convention, enforcement is valid in other countries across the 

monde. In all countries that are member states of the treaties and conventions to which India is a 

party, works originally published in India are included. Thus, copyright protection is applicable to 

works first released in India, in different countries, without officially applying for protection. 

Furthermore, the Indian government granted copyright rights to works first published outside India 

under the International Copyright Order of 1999. 

Infringement of Copyrights. 

Unless the Court strictly deals with the violation of the copyright proprietor's rights. The Indian 

Judicial approach is highly satisfactory in this respect. 

At Prakashak Puneet Prashant Prakashan v Distt.judge, Bulandshahr, and Ashok Prakashan (Regd) 

the High Court of Allahabad held that the appellant, if publishing a novel, infringes on the copyright 

of the defendant by inserting a word before or after the book 'Bal Bharati. The Goa Copyright Board 

held in Hindustan Pencils Ltd v Alpna Cottage Industries that, where the similarity between the 
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creative works of the parties in material respects is fundamental and significant, copyright violations 

could occur and the copyright of the defendant could be removed from the copyright registry. The 

Board referred Prem Singh to Cec Industries' decision in which it was observed: "If it is seen that 

the first party itself has accepted or imitated a mark and copyright of a third party, then Courts will 

firmly refuse to intervene in the aid of this party because honesty in action is at the core of this affair. 

In R.G. Anand v M/S Delux Films the board submitted that "Where the same notion is formed in a 

different way, it is apparent that there are common sources, there are parallels. The Board also 

referred the decision of the Supreme Court. In that case, the courts should decide whether or not 

comparisons exist with such differences here and here over basic or substantive elements of the 

language adopted in the copyrighted work. In other words, the copy must be a substantial and 

substantive copy to allow for the inference that the defendant is guilty of the piracy.  

The Andhara Prague High Court divisional bench in Ushodaya Enterprises Ltd v T.V. Venugopal 

held that while the defendant had the cardboard licensed by trademark law, that the defendant could 

not be helped, as the claimant's argument is that he is copyright owners of creative work by the 

Copyright Act, and no registration is needed for that. The court then held that the complainant was 

right when he said that his work had been broken. 

In Khajanchi Film Exchange v state of MP, the appellants apprehending the violation of their 

copyright in the film prayed for the Writ of Mandamus. The Division Bench of the Madhya Pradesh 

High Court observed that the petitioners did not complain that any stage nor did they seek action 

from other functionaries of the State. They ask for mandamus without putting the grievance before 

the respondent and seeking their reaction. The writ petition was filed 16 days before the release of 

the film. Enough time had already been given to the authorities/ police and later to the respondents 

giving their reaction to the grievance and how it was ready to deal with the matter, the court said. In 

Jolen Inc v Shoban Lal Jain the Madras High Court held that latches and acquiescence is a good 

defence to an action for copyright infringement. 

 In Khajanchi Film Exchange and Another v State of M.P and others, petitioners instead of 

approaching the concerned authorities filed a writ petition in the High Court. The Madhya Pradesh 

High Court observed: The film was not yet released. The petitioners did not approach the 

respondents. There was no failure on the part of the respondents in the performance of their legal 

duties with respect to the right complained of. The entire machinery was put to doubt by the 

petitioners on the basis of the averments made in the writ petition. The copyright Act provides 
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adequate safeguards and procedure. It cannot be said that a mere apprehension that certain offence 

may take place, a writ can be filed seeking a direction that no such offence be allowed to take place. 

First authorities have to be asked to prevent it. 

Online infringement of copyrights  

In the rectification proceedings, an entry in the Copyright Register pertaining to particular copyright 

can be expunged by the Copyright Board. In Lal Babu Priyadarshi v Badshah Industries the Division 

bench of the Patna High Court Observed: Rule 16(3) of the Copyright Rules, 1958 which embodies 

the principle of natural justice provides. Non-observance of the said provision will vitiate the order 

with regard to the entry, said the court. The Board rightly came to the conclusion that non-observing 

of the provisions of Rule16 (3), which is mandatory in nature, has vitiated the certificate of 

registration in favour of the appellants. 

On-line copyright issues can be found in the following two major enactments: The Copyright Act, 

1957, and The Information Technology Act, 2000. The definition of computer is very wide which 

includes any electronic or similar device having information processing capabilities. A device 

storing or containing a copyrighted material cannot be manipulated in such a manner as to violate 

the rights of a copyright holder. 

Section13(a) read with Section 2(o) confers a copyright in computer Programme. An inclusive 

definition of literary work includes computer programmes, tables, and compilations including 

computer databases. The legislature has taken adequate care and provided sufficient protection for 

computer-related copyrights.  

The Copyright Act provides that a work is published if a person makes available work to the public. 

ISPs, BBS providers, etc may be held liable for copyright violation if the facts make out a case for 

the same. The communication through satellite or cable or any other means of simultaneous 

communication to more than one household or place of residence including residential rooms of any 

hotel or hostel shall be deemed to be communication to the public. The copyright in a work was 

infringed if it is copied or published without its owner's consent. The Copyright Act specifically 

exempts certain acts from the purview of copyright infringement. 

 The Act also makes it clear that the making of copies or adaptation of a computer Programme from 

a legally obtained copy for non-commercial personal use will not amount to copyright violation. 

The doing of any act necessary to obtain information essential for operating inter-operability of an 
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independently created computer Programme is not a copyright violation if such information is not 

otherwise readily available. There will not be any copyright violation in the observation, study or 

test of the functioning of the computer Programme in order to determine the ideas and principles, 

which underline any elements of the Programme. The act of making backup copies purely as 

temporary protection against loss, destruction, or damage in order only to utilize the computer 

programme for which it was supplied would not be copyright infringement. 

A computer Programme cannot be copied, circulated, published or used without the permission of 

the copyright owner. If it is illegally or improperly used, the traditional copyright infringement 

theories can be safely and legally invoked. Further, invoking the provisions of the Copyright Act, 

1957 and supplementing them with the stringent provisions. of the Information Technology Act, 

2000, can prevent the same. The court may, for adequate and special reasons to be mentioned in the 

judgment, not impose any sentence of imprisonment and may impose a fine. 

Information Technology Act, 2000 and online copyright issues: 

Section 1(2) read with Section 75 of the Act provides for the extraterritorial application of the 

provisions of the Act. A person (including a foreign national) who violates the copyright of a person 

by means of a computer, computer system or computer network located in India will be liable to pay 

damages by way of compensation. The adjudicating officer shall have to consider the following 

factors: The amount of gain or unfair advantage, wherever quantifiable, made as to the result of the 

default; the amount of loss caused to any person. The repetitive nature of the copyright is violated 

intentionally and for earning a profit, the quantum of damages will be more as compared to innocent 

infringement. A network service provider (ISP) will not be liable under this Act, rules or rules or 

regulations made there for any third-party information made available by him if he proves that the 

offence or contravention was committed without his knowledge or that he had exercised all due 

diligence to prevent the commission of such offence or Contravention. 

Offline infringement of copyright 

 India is under no obligation to introduce these changes as it is not a signatory to WCT or WPPT. 

Amendment of the Copyright Act in 1994 has improved copyright enforcement in India. Problems 

of piracy relating to medical textbooks were before the law was amended. Changes that make 

copyright violation a cognizable offence have made it possible to use the legal mechanism as a 

deterrent says an expert. The amendment came into force on 10 May 1995. Section 64 of the Indian 
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Copyright Act 1957 provides that police can seize copies of a work without a warrant. All copies 

and plates used for the purpose of making infringing copies of the work must be produced before a 

magistrate. The Act was passed in 1957. 

Large scale organized copying is like robbing a jeweler’shop or a bank. In the case of a bank robbery 

the newspapers are full of sensational news and the whole might of the State, especially the police, 

jumps in to catch the culprit. On the other hand, the police justify their inaction by pointing to murder 

dockets and the State deflects the desperate appeals of Copyright owners. 

A person cannot be held liable for infringement of copyright if he has taken only the idea involved 

in the work. Two authors can produce two different works from a common source of information. 

The arrangement of the information and the language used should not be copied from a work in 

which copyright subsists. 

Despite the variety of cases, there is not much piracy of books in India, says the author. Harsher 

measures are needed to curb piracy, he says. Another area of copyright infringement that needs to 

be tightened up relates to the protection of the author's rights vis-a-vis the assignee or the licensee. 

There is a need to develop a model contract, too, which should also provide protection for the author. 

 Conclusion  

The provisions of the abovementioned two enactments show that the Copyright protection in India 

is strong and effective enough to take care of the Copyright of the concerned person. The protection 

extends not only to the Copyright as understood in the traditional sense but also in its modern aspect. 

On-line copyright issues are also adequately protected, though not in clear and express term. The 

situation is, however, not as alarming as it is perceived and the existing legal system can effectively 

take care of any problems associated with copyright infringement. Till the country has such a sound 

and strong legal base for the protection of Intellectual Property Rights, the judiciary should play an 

active role. 
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Facts of the case: 

 Reserve Bank of India issued a circular dated 6th April 2018 that prohibited all the banks and other 

entities regulated by RBI from: 

(i) Dealing with or providing services to any individual or business entities dealing with or 

settling virtual currency. 

(ii) Continuing to be in relationship, if they already have one, with such individual/business 

entities, dealing with or settling virtual currency. 

 This prohibition barred the exchanges through which VCs could be traded from maintaining and 

operating bank accounts. This put an end to the business of VC trading which required conversion 

of fiat currency to VC through formal banking channels. 

 There was no legislation specifically declaring VC trade as illegal or unlawful at the time when 

RBI issued the circular. Therefore, the prohibiting circular ring fenced the VC trade in India by 

closing down the formal channels of operation without invalidating its legality. 

 RBI in the circular talked about the various concerns it had with VC trade in India. Some of the 

concerns are that the VCs are prone to hacking, no underlying assets and a very high volatility of 

the VCs could lead to significant losses to the investors and holders, and that the VC could be used 

to give operation to money laundering and terrorist funding.  

 This prohibitory circular by the RBI was opposed by a lot of people and two separate writ petitions 

were filed. One by a specialised industry body known as “Internet and Mobile Association of India” 

which represents the interests of the online and digital services industry, and the second one by a 

group which comprises of the few companies which run online cryptoassets exchange platforms, the 

shareholders/founders of these companies and a few individual cryptoassets traders. 

 The two writ petitions were then merged for single proceedings for the case instead of two parallel 

proceedings was facilitated. 

Issues Raised: 

 Whether the RBI have power to regulate, let alone prohibiting VC trade in India? 

 Whether VCs are tradable commodities or legal tenders/currencies? 

 Whether this prohibitive circular is (disproportionately) infringing petitioner’s rights? 

Contentions by the Petitioners: 
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 The Virtual Currencies are not legal tenders, but tradable commodities/digital goods, not falling 

within the framework of the RBI Act, 1934 or the Banking Regulation Act, 1949. 

 Virtual currencies do not fall within the credit system of the country, therefore RBI cannot assume 

the authority to regulate the trade of a commodity by including the virtual currencies into the purview 

of financial system or credit system of the country. 

 RBI’s power to issue directions in ‘public interest’ and the power to caution or prohibit banking 

institutions against entering into particular transactions under Section 36(1)(a) do not extend to the 

issue to blanket directions that would deny baking services to virtual currency exchanged. 

 The power conferred upon the RBI under Section 102(2) of the Payments and Settlement Systems 

Act, 2007 to issue guidelines for proper and efficient payment systems and under Section 18 to lay 

down the policies regarding regulation of payment systems and to give directions to conduct of 

business relating to payment systems do not apply here in virtual currency systems because services 

rendered by them do not fall within the definition of expression “payment systems” under Section 

2(1)(i) of the Act. 

 The act of prohibiting channels and systems of trade and transaction of a very specific nature 

without actually declaring the act as illegal or unlawful is an arbitrary use and abuse of power. It is 

the infringement of the fundamental rights of petitioners and various other traders as well as 

operators who are engaged in such transactions under Article 19(1)(g) of the Constitution of India. 

Contentions by the Respondents: 

In the response of the submissions made by the petitioners, RBI argued that: 

 The circular by the RBI is wide within the powers of RBI. The powers conferred to RBI to issue 

such directives is in confirmation with the provisions under RBI Act, Banking Regulation Act as 

well as Payments and Settlement Systems Act. 

 There was a great level of application of mind in issuance of the circulars by the RBI, which was 

evident from the reports of the committees to which RBI was a party and the cautionary advisories 

repeatedly issued by the RBI over the period of 5 years. 

 There cannot be an unfettered fundamental right to do business or trade on the network of entities 

regulated by the RBI, and thus the circular issued by the RBI is not causing violation of any 

fundamental right given the reasonable restriction under Article 19(6) of the Constitution of India. 
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 The circular issued by the RBI was necessitated in public interest to protect the interests of 

consumers, the interest of the payment and settlement systems of the country and for protection of 

regulated entities from the exposure to high volatility of VCs. The RBI is empowered as well as 

duty bound to take such pre-emptive measures in public interest and the power to regulate includes 

the power to prohibit. 

Held by the Supreme Court: 

 As some institutions accept VCs as valid payments of the sale and purchase of goods and services, 

there is no escape from the conclusion that the users and traders of VCs carry on the activities that 

fall squarely within the purview of the RBI. The Hon’ble Supreme Court held that VCs have the 

potential of creating a parallel monetary system which is perceived as a threat to the existence of a 

central authority of monetary regulatory system. Thus, the RBI has the requisite power to regulate 

or prohibit activities of this nature subject to the intent and the procedure of such a regulation or 

restriction or prohibition. 

 The circular issued by the RBI is primarily addressed to the banks who are “system participants” 

regulated by the RBI under Payments and Settlement Systems Act. It is impossible to say that the 

RBI does not have the power to frame policies and issue directions to banks who are system 

participants. 

 The Hon’ble Supreme Court accepted the contentions of the RBI with regard to the application of 

mind as the RBI had taken a series of steps over a period of about 5 years which disclose in detail 

the reasons behind the actions taken. 

 In relation to the alleged violation of fundamental right of the petitioner, the Hon’ble Supreme 

Court held that any restriction to the freedom guaranteed under Article 19(1)(g) of the Constitution 

of India should pass the test of reasonability. The petitioners contended that since the access to 

banking is equivalent to the supply of oxygen in the modern economy, the denial of such access to 

those who carry on a trade is not prohibited by law, it is not a reasonable restriction and it is 

extremely disproportionate. 

 Accordingly, the Hon’ble Supreme Court, while agreeing with the submissions of the petitioners, 

held that the circular issued by the RBI is not reasonable or proportionate as: 

(i) In the past 5 years, the RBI has not found any adverse impact of the activities of VC 

exchanges on the way the regulated entities (banks) function. 

(ii) The RBI has taken a stand that the VC exchange is not banned in the country. 
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 Therefore, considering everything discussed above, the Hon’ble Supreme Court held that the 

circular issued by the RBI is liable to be set aside on the ground of proportionality. 

Case Comment: 

The RBI may have had statutory authority bestowed upon it to regulate the monetary and payment 

and settlement systems as well as the banking institutions, but to bar the access to the crucial 

operational systems and channels targeting a specific trade practice when the trade practice itself is 

not banned or declared unlawful is a very disproportionate measure. 

The various reasons given by the RBI justifying such a restriction in the transaction between the 

trade channels and the VC trade include the high volatility of VC, unsupported backing unlike fiat 

currency, risk of use in money laundering schemes or terrorist and criminal funding, among others. 

These reasons are possible negative consequences of a very underdeveloped understanding of the 

Indian monetary sector towards cryptocurrency or virtual currency. The primitive approach of our 

system towards new age of currency cannot be held as a reason to prohibit virtual currency at all.  

We need to develop a system that can help us resolve the shortcomings and overcome the hurdles in 

the regulation of virtual currency through a well-oiled and well-developed system which 

understands and supports all the intricacies of virtual currencies. The whole world is dealing and 

trading in crypto-assets as well as various virtual currencies and it is a successful operation 

everywhere. Being unprepared for change cannot be taken as a valid reason to not accept something 

that has been successful and beneficial in developed systems. 

How Termination of Agreements Impact the Transaction In Business 

  

1. Introduction  

. Termination is one of the most dreaded words, be it in context of any aspect of our life. It is almost 

rare that Termination does not leave behind scar. In Construction Law, particularly the process of 
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termination requires to be handled delicately and its consequences need be understood clearly. It is 

double edged sword and the user also gets hurt to some extent.   

       In modern contract there could be no condition precedent to termination. However, the 

procedural formalities need be performed as and by way of fairness and in good faith.  Non-

compliance of formalities may put the Employer or the Contractor in bad light before adjudication 

Forum. There is no legal requirement to observe the rules of Natural Justice in terminating the 

Contract except that the party terminating must faithfully follow the procedure, if laid down in 

Contract.   

On Termination, 

     Right to payment for the work done but not paid, remains unaffected, under the principle that 

“Nothing can be at gratis”. In context of ‘Right to Liquidated Damages’ the provision is strictly by 

way of measure of compensation for delay caused in `completion’ of contract.  The word 

‘Completion’ loses its teeth on Termination by Employer, if he chooses to terminate. Hence, the 

clause is rendered ineffective.  The Employer who otherwise could have been entitled to L.D. 

becomes liable to Unliquidated Damages, under common law of consequences of Breach of contract.   

      Except for the clause of warranties and indemnities and payments for the work done or the rights 

against illegal forfeitures, no contractual rights could survive effectively.  What survives a part from 

consequences of common law is Arbitration /Mechanism of Adjudication. These are like bird 

`Phoenix’ it rises from ashes of a destroyed and terminated contract.   

     There is free will to enter into a contract. However, once you enter into a contract, you are the 

prisoner, in/of the contract.  To come out or to terminate the contract, one is a slave to the terms and 

conditions of contract.  The Provision in Law and the terms of Contract shall govern the adjudication 

of consequences of the Termination of Contract.   

Termination of ‘Offer’    

 ‘Offer’ by itself is not Contract unless it is unilateral contract. Once ‘Offer’ is accepted it cannot be 

‘Terminated’, except by process of Law and ‘Terms of Contract’. ‘Absolute acceptance’ ‘transforms 

‘Offer’ into ‘Contract’.   

Though ‘Offer’ is revocable anytime before ‘Acceptance’, it is not so in case of ‘Option Contract’.    

      . In ‘Option Contract’, offer is required to be kept valid for agreed time failing which Earnest 

Money Bond / Deposit could be forfeited. Thus, even before ‘termination of contract’, you run the 

risk of losing money as consequence of termination of offer.     
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   . ‘Offer’ dies on its rejection or expiry of its validity period or by ‘Counter Offer’. If no time of 

validity of Offer is stipulated, Courts may decide by appreciating surrounding facts as to what should 

be Reasonable Time for considering the Offer as valid. Change in law subsequently, if distorts the 

‘bid parameter’ it results in contract becoming unenforceable.    

.    ‘Offer’ gets ‘Terminated’ on death of offeror or frustration of subject matter. Once ‘Offer’ gets 

transformed into ‘Contract’, the contract dictates process of termination – i.e. as per provisions in 

the contract. Contract usually contains fairly well drafted mechanism of termination listing, Notice 

of intentions to terminate as an important and mandatory provision. It may list events of conditions 

precedent to termination. The law also provides automatic termination on the other party repudiating 

the contract, abandoning the performance.   

    Ways of termination of Contract  

      There are five ways in which Contract gets terminated.   

• Impossibility of Performance (Frustration)  

• Breach of condition of Contract  

• Foreclosure by agreement  

• Rescission  

• Completion of Contract  

   Interest in Contracts  

4.1. All contracts are entered into to have three principle interests  

i. Interest of Expectation of profit  

ii. Interest of Reliance  

iii. Interest of Restitution  

      While entering into a contract, a party has interest to expect reasonable gain. Employer gets the 

project envisaged and contract expects profit. If contractor abandons the project/job, Employer earns 

right to get executed at the Risk and Cost of the contractor.  

   .As per trade practice, Contractor reasonably expects 10% to 15% of cost of work as legitimated 

profit. In event of unlawful Termination, the contractor expects and is compensated 10% to 15% of 



 

 

185 | P a g e   

profit out of balance work, he is deprived off [AIR 1984 SC 1703, A.T. Brij Paul Singh  vs Vs. 

State of Gujarat.]  

      Placing reliance on promise made by Employer, Contractor on getting contract starts investing 

on following heads and therefore, the losses for the Contractor  include   

• Mobilisation of Resources  

• Providing of necessary infrastructure and enabling works •  Finance Arrangements Contracts 

with vendors / Sub Contractors   

    Types of Termination:   

The termination of contract, unless frustrated is of two types:  

Termination for convenience    

Termination for default  

Termination of Convenience is also known as ‘no default termination’. It allows a party at anytime 

for its convenience to terminate contract by a notice with or without indication of a particular clause 

in the contract. The Contractor will have right to receive cost incurred up to termination and recover 

damage resulting from such termination.   

1. There is a growing trend of Termination for Convenience by Employer. If this is envisaged, 

fair compensation need be paid . Modern, construction contracts provide for clause for 

‘Termination’. The cause of failures due to  

Employer as enumerated in contract may be  

• Failure to provide adequate work fronts   

• Failure to issue Drawings, Instructions, Materials promised in timely manner  

• Failure to make timely payments  

• Failure to correct situation of suspension of work within Reasonable period (say three months)  

• Failure to provide reasonable facilities to perform contractual obligations.  

     In all cases, the Contractor earns right and entitlement to terminate the contract.     He gets right 

to restitution resulting from ‘Reliance’ he placed on Employer for good    faith and diligence.   
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.In case of frustration or for whatever reason, parties may desire to foreclose or annul a contract, 

they may do so on terms they may agree upon. A Contract perfectly legal and valid may become 

unenforceable due to change in law or public policy.   

Termination for default - In performance of the contract, either of party finds that the other party 

is not reciprocating its obligations or unilaterally is in default of its own obligations, in such event 

the party perceiving fault of the other may terminate the contract serving the notice to suspend all 

further performance and come forward for final settlement, either on amicable terms or may lead to 

disputes to be adjudicated as per contract / law. The alternative in such case may be to extend time 

for performance either with or without intention to recover pre-decided damages.   

Before the termination of default is decided, it is important to consider following facts:  

• The terms of contract as provided in termination clause   

• The circumstances leading to shortfall / backlog of performance  

• Defaulters explanation for the defaults  

• Weightage of timely performance   

• Consequences of such termination  

In any event, Contract should not be terminated, if there are chances of default to be considered as 

excusable causes like Acts of God or circumstances beyond the control of the Agency.   

This is the most common form of Termination. One of the parties makes it impossible for the other 

to discharge its obligation by unilaterally committing those actions of breach of conditions which 

make performance impossible.  Law stipulates principles on which compensation is payable.  Till 

early 18th Century, there were awards of compensation based on individual perceptions of hardships 

to which aggrieved party was put.  However, beginning with Hadley v/s Baxendale, there has been 

almost certainty on principle of compensation.  

. Termination Notice   

. Wherever Notice of Termination is required to be served as per contract, it is mandatory to serve 

the notice to the authorised agency, providing for a Cure Period to improve the performance, failing 

which there could be an automatic termination.  The notice must include briefly narrated events of 

defaults which has prompted the issue of termination notice.  
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.In Construction contracts, one or the other parties may more often lose patience with Time and / or 

Money being invested. If ‘Time’ is the cause, most often Employer desires to replace agency 

expecting acceleration  in performance and opts for Termination of contract. In such a case 

Employer’s can terminate because of fault of Contractor on various grounds.  

Grounds for termination  

7.1. From purely whimsical act -to termination without any legal ground -to circumstances of duress, 

there are number of grounds for termination and they could be many not limited to following only.  

• Defaults in Contracts  

• Lack Resources to cope up with agreed programme  

• Object of Contract is lost  

• No skill to perform work to required workmanship and specification  

• Lack of willingness to abide by instructions of Engineer-in-charge / Employer  

• Inability to make up loss of time  

• No will and Resource to amend Breach of terms of contract  

• Breach of terms of contract – Time at large  

Under any one/more causes or any particular listed in Termination clause, Employer may serve 

`Notice’ to amend the breach in Time stipulated or Reasonable Time, failure to amend / rectify the 

breach in the time stipulated the contract gets terminated. However, in event of expiry of Notice 

Period, if parties continue to perform ‘Time is at Large’. The contract is being performed in absence 

of rights / entitlement related to ‘Time’. ‘Time at large’ could be corrected by one of the parties 

proposing regularisation of such period and Extension of Time (EOT). This may be done with such 

Extension of Time being of essence or otherwise. It is advised that issue regarding such `Time’ to 

be compensable or otherwise be decided at such a stage. In any event, it is not advisable to be judge 

in one’s own cause or else contract may get aborted through Termination under compulsion.  The 

consequences of Delay including responsibility or Liability need be adjudicated by third party 

irrespective of whatever may be the provision.   
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Termination Clause  

. All works contract contain ‘Termination Clause’ providing circumstances or events which may 

trigger the clause leading to Termination.. Terminating strictly in compliance of conditions 

enumerated is called Legitimate Termination or Contemplated Termination.   

Such Termination being provided for the consequence or relief is as per provision and nothing more. 

The termination clause unless un-conscionable authenticates relief or compensation. Termination 

without justified ground  is ‘illegal Termination’ or ‘Termination Bad in Law’.   

Fundamental Breach is which destroys possibility of further performance. It may frustrate 

commercial purpose and parties or party may see no sense in performing the contract.  In Techno-

legal parlance, the modern test of Fundamental Breach or Frustration is   

  

“Does the occurrence of event deprive the party of Substantial benefit which was intended as 

consideration for performances?”  

  

. In construction law, the phrase “Material Breach” is same as Fundamental Breach making further 

performance against interest of the party. Right to Terminate is usually provided for “Repudiatory 

Breach” whereby a party wants to only demonstrate his decision not to discharge his contractual 

obligations.  

Termination bad in law.   

9.1. Any termination of contract violating the terms of contract, or against the provision of 

substantive law or public policy could be considered as ‘termination bad in law.’ This shall deprive 

the terminating agency any protection or privilege arising out of law and should be faithfully 

avoided.    

 Consequences of illegal Termination  

10.1. As and when a party illegally terminates a contract, the aggrieved party is entitled to 

compensation under section 73 of Indian Contract Act.  In construction, damage naturally arising 

out of Breach (illegal Termination) are as below  

For Contractor  

a. Profit on balance work due to harm to interest of expectation  
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b. Untimely demobilisation of Resources  

c. Partial utilisation of infrastructure created  

d. Consequences of failure of vendors contract  

e. Loss due to distress sale of balance of material at site   

f. Compensatory Retrenchment cost for Resources hired and employed to complete the works.  

A party illegally terminating a Contract has no right to have counter claims (J.G. Engineers vs 

Union of India 2011 5 SCC 758.)   

On Contract failing to take off or at any stage of illegal termination of performances, Employer 

needs to compensate Contractor for reliance so placed and investment made thereon.   

For the Employer include  

• Extra cost of getting balance work executed   

• Damage due to delay in having return on investment  

• Extra Overheads for getting balance work done  

• Cost of shifting “Defect Liability” to substituted Agency.  

• Compensation for getting Performance Bond released  

• Extra cost for unobstructed site as result of unpaid labourers is subcontractors not being paid.  

• Cost of updating final unfinished work measured and accounted for.  

In short, while final account is being settled as consequence of just and legal Termination, Employer 

need be placed back in position, had the contract not being terminated.   

It should be remembered that to recover claims it requires acceptable evidence of loss incurred or 

most likely to have been incurred. Parties need be posted with contemporaneous record of expenses 

so far possible and should afford to the other party opportunity, for verification of cost incurred and 

being  incurred.   

All expenses and costs incurred to protect interest and to perform obligations need be restituted 

/reimbursed on contract being terminated.   

. Rescission of Contract   

11.1. The Concept is clearly mixed up with Termination as is the work “Term: is not distinguished 

from “Condition”. While one terminates a Contract for a cause, Convenience or default or forecloses 
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by agreement or abandons as one cannot manage performance or suffers frustration due to 

impracticability of a contract to perform, one may opt to rescind which is found void ab-initio but 

may discover at point during or before performance. Here Rescission is to nullify a Contract, 

relieving parties to return to a position ante the contract. In fact voidable contracts could be 

performed or be rescinded. It is a slip to put an end to further performance. An accurate legal 

perception of “ab initio voidable” is actually a “void” contract.  A void contract is illegal from 

beginning while a contract capable of being avoided may be contaminated by fraud, coercion, 

misrepresentation or mistake. The voidable contract is amenable to rescission.   

On Rescission, parties are relieved of further performance, parties do not liquidate their rights 

accrued in course of performance till the point of opting to rescind the contract. In fact none of the 

parties keep an unearned advantage. However, circumstances leading to rescission are consciously 

ignored by Parties to continue performance, it acts as waiver and the voidability is given up.   

. In works contracts, if ‘advance’ is paid or work is executed, resources mobilised, infrastructure, 

utility are fully or partly provided, the contractor need be paid for the dues recoverable under the 

doctrine of “unjust enrichment” In fact, it is recognition of legal perception of “interest of restitution” 

of amount spent / invested in expectation of “interest of profit” expected.   

Repudiation of a Contract   

12.1. Repudiation of a Contract is an act of indicating categorically that the obligations of the 

contract will not be performed by the party repudiating the contract. Anticipatory repudiation is 

similar to anticipatory breach of contract as both occur before the time of performance arises. It is 

debatable whether action can be brought for repudiation unless the time for performance has arrived.   

Frustration of Contract   

13.1. With all will and effort to discharge obligations, parties may get incapacitate by flux of 

compelling events or operation of law to perform contract.  This is not the same as void contract or 

impossible contract or contingent contract. Due to change of circumstances, the substance and 

essence of contract becomes unachievable.   

. It need be appreciated that innocent misrepresentation or mistake need be distinguished from 

frustrating force. If the circumstances which could be existing at the time one enters the contract and 

has no knowledge, the contract suffers from mistake, it becomes voidable. If new set of 

circumstances do come up subsequently, it is a case of frustration.   
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If and when a contract gets frustrated, the recovery of work done is on basis of quoted rates and 

extras / additional on basis of quantum meruit as no term of contract survives frustration except 

mutual agreement at settlement, if any.   

Events causing frustration. This may be condition where performance is rendered impossible or 

impracticable due to some act of God or causes similar to those being considered Force-Majeure.  It 

may also result as change in Public Policy i.e. new set of law/laws come into effect prohibiting 

object of contract to be achieved. Fundamental change in Bid Parameters, is accepted as cause of 

frustration. In India, though uncertain in application Tarapore & Co. Vs. Cochin Shipyard Ltd 

(1984) 2 SCC 680 on Bid parameter is at par with many international provisions. E.g. German Civil 

Code, Article 138 states as below    

“Contract could be void whereby a person profiting from distress, irresponsibility or inexperience 

of another..…”  

Recent judicial cultures like Gulf countries, are liberal and modern compared to “wide open eye” 

doctrine under  the Indian law resulting in contracts of  

Adhesion resulting in virtual annihilation of contract. Qatar Civil Code Article 171 (2) reads as 

below  

“However, if possible exceptional incidents occur which could not have been expected, 

the occurrences of which makes the fulfilment of the contractual obligation, though not 

impossible, but exhausting to the debtor and threatens him to grave loss, the judge may, 

taking into consideration the circumstances and after weighing the interest of the two 

parties, reduce the exhausting obligation to a reasonable margin. Any agreement to the 

contrary shall be void.”  

In U.K., through Unfair Terms of Contract Act, 1977 protects interest of parties on fair and just 

basis. Laws of duress, unconscionable terms, unfair terms Chapter IV of Uniform Civil Code 

Unconscionability in USA protect exploitation of weaker party.   

Risk & Cost Recovery Valid on termination  

For successful claim for `Risk’ and ‘Cost’, following case  need be taken by Employer.   

• Termination must be legal for default of Contractor and with due “Notice” to party named in 

Contract  

• The Notice must mention briefly the faults and evidence to neglect to correct the faults / defects / 

deficiency on part of contractor.  
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• Notice may mention clause under which Termination is intended to be affected and number of 

days given to Contractor to cure the default.  

• Intention to debit extra cost for getting performance may be expressed in Notice.  

• Legal controversy is avoided by using the phrase “Withdrawal of work” rather than “Termination” 

as some jurisdiction do not allow clauses of contract to be operated on Termination .  

• The Contractor must be invited / permitted to create record of the status of works at the time of 

taking over on withdrawal.   

• Joint measurements of works need be taken  

• Alternately, if Contractor does not co-operate, third party presence is preferred or else Contractor 

need be posted status of work done and a notice period to verify Employer’s statement, if unilaterally 

taken. In short, maintaining the Evidence of work done, helps to avoid legal complication.  

• It is advised to main video graphic record of work done holding tapes at some vital locations.   

• Evidence of date of videos is appreciated if combined work including day’s News paper headlines.   

• The Record of minutes be bound and concluded by affidavit or signature of persons concerned.  

• Copy of such statement of minutes, inventory of material, plant equipment need be posted to 

Contractor and persons concerned.   

• To avoid job of record of inventories adequate Notice asking Contractor to remove his material 

and resources need be given, unless confiscation clause is intended to be operated or ‘Advance’ 

payment if given is outstanding.  

• Caution, Employer should carefully consider consequences of confiscation / Forfeiture in case of 

Bank Bonds, Materials, tools, plant.  

• Finally record of infrastructure / enabling works need be maintained for settlement of dispute of 

claims resulting from withdrawal of work.   

 Risk and Cost clause cannot be operated alongwith the Liquidated Damages Clause as LD is 

exclusive provision.   

Care to  be Taken for Termination.  

15.1. In case, it is intention of Contractor to stop and terminate Performance or abandon the job, 

following need be complied.  
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• Notice of intention must mention period of correction, reference to clause / circumstances need be 

given to Employer or party named.  

• Final Bill be prepared based on final measurements of work done as per contract works, varied / 

altered and Extra indicating approved / disputed rate / intention to charge. Rate in dispute / or 

intention to charge need be accompanied by appropriate Rate analysis.  Backed by supporting 

evidence of cost and agreed “Overheads and Profit” or as per “Trade Practice”.    

• Record of inventory of Tools, Plants, Materials, Equipments, need be furnished to Employer and 

copies of `Gate-passes’ be supplied.  

• Alternately, clear record of un-uselessness of Employer to permit need be maintained.   

• In all events, Employer need be posted with records of unused materials. Tools, plants, 

infrastructure created.   

In short, Employer and Contractors who may take initiative to end contractual relations need to 

demonstrate correct procedure and produce evidence of fairness.   

. Conclusion  

. In all cases, ‘Termination’ should be the last option for Employer and Contractor.  Experience has 

shown that party which terminated contract as soft solution to contract administration, has not 

favoured a repeat experiment of Termination. Admittedly even at high price termination is the last 

and only resort.  

Mr. G. Krishnamurthy vs Karnataka Film Chamber 
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This order shall dispose of the case that has arisen from the information filed by Mr. G. 

Krishna Murthy (hereinafter, the "Informant") under Section 19(1)(a) of the Competition 

Act, 2002(hereinafter, the "Act") against M/s Karnataka Film Chamber of Commerce 

(hereinafter, "KFCC" orOP-1"), M/s Kannada Okkuta (hereinafter, "OP-2"), Mr. Jaggesh 

(hereinafter, "OP-3"), Mr. Vatal Nagraj (hereinafter, "OP-4") and Mr. Sa. Ra. Govindu, 

President, KFCC, (hereinafter, "OP-5"), (hereinafter, the "Opposite Parties"/ "OPs"), 

alleging contravention of the provisions of Section 3 of the Act. 

Brief facts and allegations 

2. The Informant, a former member of OP-1, is a producer of films and is involved in the 

business of movie production, distribution and related activities. 

 

3. OP-

1isstatedtobeasocietyregisteredundertheSocietiesRegistrationActandisanapeXbodyof 

producers, directors, technical staff, distributors and eXhibitors of films in the State of 

Karnataka.OP-5 is stated to be the President of OP-1 at the relevant time. OP-2 is stated to 

be an unregistered organization formed for protection of Kannada language and culture. OP-

4 is stated to be a leading politician and Convener/President of OP-2. OP-3 is stated to be a 

politician, actor and producer in the State of Karnataka, purportedly having an influential 

position. 

 

4. TheInformantstatedthatpursuanttotheacquisitionofdubbingrightsfromM/sSairaamCreat

ions, vide agreement dated 03.05.2016, of a Tamil film 'Yennai Arindhal', he started 

dubbingthefilmfromTamiltoKannadalanguageandtitledit'SathyadevIPS'. However, he 

alleged that since the very beginning, the OPs set up numerous roadblocks and hindrances 

for him besides threatening his technical workers and dubbing artists. Despite such threats 

and hindrances, the Informant managed to complete the film and obtained certification from 

the Central Board of Film Certification (hereinafter, "CBFC"), Chennai, vide Certificate No. 

DIL/2/6/2017-CHEdated06.02.2017. Accordingly, the Informant became entitled to 

distribute, release and eXhibit the above-mentioned film. 

 

5. Thereafter, the Informant entered into arrangements with various distributors and 
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eXhibitors for the release of the said film on 03.03.2017. To ensure wide publicity of the 

film, the Informant also spent huge amounts on print/newspaper campaigns from 26.02.2017 

to 03.03.2017, for promoting is film. Based on the publicity campaign and positive response 

received by the trailers of the film on social media, the Informant decided to release the film 

in 22 districts/towns of Karnataka on03.03.2017. 

 

6. The Informant alleged that almost simultaneously i.e., during 26.02.2017 to 04.03.2017, 

OP-3published/tweeted a number of incendiary posts on his Twitter account, containing 

veiled threats to commit acts of violence, if the said film of the Informant managed to secure 

a theatrical release. To prevent the release of the film, OP-3 also gave a newspaper interview 

in which he specifically stated that should a dubbed film be released in the State of 

Karnataka, he would personally burn down the theatres. Thereupon, the Informant served a 

legal notice dated 03.03.2017 on OP-3, inter alia, requesting him to retract from issuing 

such derogatory tweets. OP- 3, vide response dated 13.03.2017, inter alia, stated that the 

tradition of prohibiting dubbing has contributed in the improvement and sustainability of 

Kannada Film Industry. 

 

7. The Informant further alleged that OP-4 launched an eXplosive media coverage 

including press meet, stating that if the said movie of the Informant were to be released, then 

he would burn the theatres down and even go to jail if required. OP- 4 also led a protest along 

with members of OP-2againstthescreeningofthesaidmovieoftheInformant. 

 

8. TopreventOP-

3andotherpersonsfromusingsocialmediaorothermeanstodefametheInformant or his movie, 

the Informant filed a suit bearing O.S. No. 1695/2017, before the City Civil Court, Bengaluru 

seeking for an injunction against OP-3 and such other persons. The Civil Court, vide its order 

dated 09.03.2017, granted an eX-parte injunction restraining the defendants from making 

defamatory comments through any form of social media. The Informant is also stated to have 

filed a Writ Petition No. 12443/2017 before the Hon'ble High Court of Karnataka on account 

of non-action by the police department on his complaints. 
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9. It was alleged that even after the aborted release of 'Sathya dev IPS' in Karnataka, the 

Ops continued protests against the release of dubbed films in Karnataka and called for a protest 

rally on09.03.2017 in Bengaluru. In support of such assertions, the Informant submitted copies 

of various news reports covering the aggressive statements made by the OPs in public to prevent 

the screening of dubbed content in the State of Karnataka. 

 

10. The Informant further stated that the OPs have acted in a similar manner vis-a-vis third 

parties, who intended to eXhibit any dubbed content in the State of Karnataka. Based on a news 

report, the Informant cited the eXample of blockbuster Telugu movie 'Bahubali', which got 

dubbed in Hindi, Tamil and Malayalam, but not in Kannada language, as OP-did not permit the 

same. 

 

11. The Informant further highlighted that OP-1 has been penalized by the Commission in 

the past for restricting the eXhibition of dubbed content in the State of Karnataka, vide 

order dated27.07.2015 passed in Case No. 58 of 2012 (Kannada GrahakaraKoota & Anr. v. 

KFCC and Others (hereinafter, "earlier order of Commission against KFCC in Case No.58 of 

2012"). The said order with stood the legal scrutiny before the erstwhile Hon'ble Comp AT as 

well. Apart from this, the Informant also relied on the recent judgment dated 07.03.2017 passed 

by the Hon'ble Supreme Court in Civil Appeal No. 6691/2014 titled, Competition Commission 

of India v. Coordination Committee of Artists and Technicians of WB Film and Television 

Industry, AIR 2017 SC 1449, (hereinafter," Coordination Committee of Artists judgment of 

Hon'ble Supreme Court"). 

 

12. In addition to the above, the Informant submitted that earlier he used to be a member of 

OP-1; but on account of his approaching the Hon'ble High Court of Karnataka against the 

mismanagement and financial irregularities in the working of OP-1, his membership was 

suspended by OP-1 vide itsdecisiondated27.09.2016. 

 

13. The Informant averred that the act of banning or interdicting production and release of 

dubbed content by the OPs is an anti-competitive act in contravention of the provisions of 
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Section 3 of the Act. 

 

14. Based on the above submissions, the Informant, aggrieved by the anti-competitive 

activities of the OPs, approached the Commission to initiate inquiry against the OPs under the 

provisions of the Act. 

 

15. Besides, the Informant also sought interim relief in terms of restraining the OPs from 

hindering the release of another Tamil film 'Araambham', which the Informant got dubbed into 

Kannada language and titled 'Dheera'. 

 

Directions to the Director General (DG) 

 

16. TheCommissionheldapreliminaryconferencewiththepartieson12.09.2017. 

Apart from the Informant-in-person, the respective learned counsel for the Informant, OP-1, 

OP-3and OP-5 were present in the conference; whereas, none was present on behalf of OP-2 

and OP-4, nor any submissions were filed by them despite service of notice(s). The 

Commission also took on record the additional submissions filed by the Informant vide letter 

dated 11.09.2017, with respect to the details of various distributors/ eXhibitors, with whom he 

entered into an arrangement for eXhibition of the movie "Sathya dev IPS". 

 

17. Based on all the material available on record and the oral submissions made by the 

parties, the Commission prima facie found merit in the allegations of the Informant and 

accordingly, vide itsorderdated14.09.2017, passed under Section26(1) of the Act, directed the 

Director General (hereinafter, the 'DG') to cause an investigation in to the matter and submit 

are port. 

 

18. Further, the Commission was also convinced that the Informant was able to make out a 

case for grant of interim relief under Section 33 of the Act in his favour. Accordingly, the 

Commission, vide order dated 03.10.2017, directed the OPs and their affiliates not to prevent, 

obstruct, hinder or adversely affect there lease of the dubbed movie of the Informant titled 

"Dheera", directly or indirectly, in the State of Karnataka. 
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DG's Investigation and Findings 

19. In terms of Section 26(3) of the Act, the DG submitted a detailed Investigation Report 

in themattertotheCommissionon11.04.2018. 

 

20. For the purpose of investigation, the DG first of all issued probe letters to the Informant 

and allthe Opposite Parties ('OPs') to furnish certain requisite information. Further, 

opportunities weregiven to both sides to substantiate their claims and counterclaims and file 

additional informationand other evidences. Notices/Summons were also issued to several third 

parties including theatremanagers and their statements were also recorded. The OPs were 

confronted with such evidencescollectedandtheircorrespondingreplieswerealsodulyconsidered. 

 

21. Based on the material evidences on record, both documentary and oral, gathered from 

theInformant,theOPsandthethirdpartiesduringinvestigationandtheinformationavailableinpublic

domain,theDGeXaminedtheconductoftheOPs.TheDGanalysedwhethertheOPsrestricted the 

eXhibition of dubbed cinema, including the movies of the Informant, in the State 

ofKarnatakaincontraventionofprovisionsofSection3(3)(b)readwithSection3(1)oftheActornot. 

Given the fact that OP-1 had been penalised for similar conduct in the past also, the DG 

lookedintotheaspectofrecidivismbyOP-1aswell. 

 

22. It has been stated by the DG that, in view of the requirement of delineating the relevant 

market,basedontheCoordinationCommitteeofArtistsjudgmentoftheHon'bleSupremeCourt,the

DGhas delineated the relevant market as 'the market for production and eXhibition of dubbed 

films inKannadalanguageintheStateofKarnataka'. 

 

23. The DG perused the CBFC Annual Report 2015-16 (hereinafter, "CBFC Report") 

available inpublic domain and observed that Karnataka Film Industry is a big film industry in 

India 

withapproXimately950singlescreentheatresatitsdisposalmakingitoneoftheleadingstateintermso

favailability of theatres. As per the CBFC Report, Karnataka is a multi-linguisitic State 

comprising ofaudience for Hindi, Telugu, Tamil and Marathi language films besides Kannada 
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language films. TheDG observed in the CBFC Report that despite producing more number of 

Kannada language films(204 nos.) in comparison to other film industries (Marathi with 180 

nos., Malayalam 168 nos.), theKarnataka Film Industry lags behind Hindi and other regional 

films in terms of size and revenuewhich is reportedly, understood to be attributable to inferior 

quality and technology used in 

makingKannadalanguagefilms,whencomparedwithothermajorfilmindustriesintheneighbouring

states. 

 

24. The DG eXamined the information available in public domain for assessing the positions 

of theOPs in the Kannada Film industry and observed that CBFC recognises OP-1 as the 

representativebody of the entire Kannada Film Industry and clearances as to title registration, 

publicity and taxeXemptionaregenerallygrantedtoproducersontherecommendationsofOP-

1only. 

25. As per the Investigation Report, OP-1 is the apeX body for producers, directors, technical 

staff,distributorsandeXhibitorsoffilmshavingmorethan5000membersunderdifferentmembercat

egories. It is a society, originally registered in the name of Mysore Film Chamber of Commerce 

in1944 and rechristened to its present name in 1972. Its main objective is to promote the film 

industryin the State of Karnataka. It also aims to protect and conserve literature and culture of 

nativelanguages such as Konkani, Tulu and Kodava along with Kannada. OP-5 is in the 

business of filmproduction for the past 35 years and is the Honorary President of OP-1. On the 

other hand, OP-2 isan unregistered Association, purportedly formed for the purpose of 

protecting Kannada language,Kannadiga pride and culture. OP-4, a local politician, elected 

MLA five times in the past and atpresent,istheConvener/PresidentofOP- 

 

2.OP-3isanActor,ProducerandatwotimeformerMLA. 

27. The DG found that OP-1 and OP-2 provided the necessary platform as an association to 

their keyoffice bearers i.e. OP-5 and OP-4 respectively, along with OP-3 to issue statements 

during the 

pressmeeton01.03.2017atPressClub,Bengaluru(hereinafter,the"PressMeet").Suchstatementsin

stigated the sentiments of the public. OP-4 even stated to torch the theatres which were 

screeningthe dubbed movie "Sathyadev IPS" and OP-3 supported the cause by his 



  

200 | P a g e   

inflammatory tweets. TheYouTube videos, news reports and media coverage of the protests 

created a negative and threateningatmosphere for the eXhibition of the Informant's movie. On 

such instigation, the local Pro-Kannadagroups threatened the local distributors/ theatre owners 

against showcasing any dubbed movies.One of the theatre named 'Roopam' situated in Hubli 

was even vandalised by such groups. Such actof vandalism has been confirmed from the 

statements of Mr. DevrajAralikatti (distributor), Mr.VatalNagaraj (OP-4), Mr. Jaggesh (OP-3) 

and a few other participants who attended the Press Meetsuch as Mr. MaddanhalliShivanna 

Ramesh, Mr. Rangayna Raghu, Mr. Sadhu Kokila and Mr. J. K.Srinivasa Murthy. Such anti-

dubbing campaign prevented the screening of the movie 

"SathyadevIPS"andcausedhugefinanciallosstotheInformant. 

28. Before the DG, OP-4 admitted having organised the Press Meet as a protest against the 

dubbedcontent,whichwasattendedbyOP-

3andotherveteransofKannadaFilmIndustryapartfromSh. 

H. Shivaram, Honorary Secretary of OP-2. OP-4 admitted having protested against dubbed 

cinemathough without any intention to instigate the public or cause any sort of loss to any 

person. Heclaimed immunity for himself for the actions of the agitators. He also claimed 

unawareness of 

thereleasedateof"SathyadevIPS"whichwasfoundunreliablebytheDGasintheYouTubevideoofth

e press meet, he mentioned the name of the movie and its release date while saying that "We 

areready to fight against dubbing even till death on the point of gun fire. We will be protesting 

againstdubbing of other films in Kannada language. We will protest against the release of one 

dubbing filmnamed "Sathyadev IPS" which is going to be released on 03.03.2017. We have to 

save our regionallanguage and culture". The DG also found that the statements given by him 

have been published inseveral newspapers on 04.03.2017 wherein he is quoted saying that he 

would burn the theatreswhich will screen the movie "Sathyadev IPS" and called for a huge 

protest rally on 09.03.2017 fromMysore Bank Circle to Freedom Park (hereinafter, the "Protest 

Rally"). In this regard, OP-4 

alsoorganisedapreparatorymeeton06.03.2017,inWoodlandHotelinBengaluru. 

 

29. TheDGfurtherfoundthatOP-

3,throughtweetsissuedfromhisTwitteraccountduring26.02.2017 to 04.03.2017 and a speech 
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during the Press Meet, invoked Kannada pride, culture andtradition issuing inflammatory 

statements to incite the masses. While recording of his statement bythe DG, OP-3 admitted 

issuing these tweets. However, OP-3 clarified that in all the tweets, he onlyemphasised 

Kannada speaking people to strengthen themselves to face the challenge of dubbedcinema and 

made no specific statements against the movie "Sathyadev IPS". With respect to thetweet 

referred in news report dated 02.03.2017 stating that OP-3 will burn down the theatres in 

casedubbed cinema is released, OP-3 submitted that "I have gone through the newspaper cutting 

andwant to state that this tweet was an emotional outburst on account of my long held belief 

againstdubbed cinemas and it was not directed towards one cinema. What I have said is that I 

will commitself-immolation before the theatre if these movies played, all this was an emotional 

outburst. Thenewspaper has eXaggerated and reported". He claimed to be worried about the 

impact that dubbingis going to cause on the future of artists, technicians and the Kannada Film 

Industry at large.Therefore, to combat such situation, he eXpressed his concern and anguish 

opposing dubbing 

ofmoviestoKannadalanguagealongwithallotherveteransofKannadafilmindustry. 

 

30. The DG observed that the Twitter account of OP-3 has lakhs of followers. OP-3 issued 

multipletweets to charge the emotions of Kannada speaking people and instigate them to agitate 

againstdubbed cinema by specifically calling for protests at theatres where "Sathyadev IPS" 

was going to bescreened.TheDGfurtherfoundthatthefansofOP-

3acteduponhisinstigationbynotonlytelephonically threatening the theatre owners/distributors 

against the screening of dubbed cinema"Sathyadev IPS", but also physically protesting in front 

of the theatres and causing damage to 

thepropertyoftheeXhibitors/distributors.BesidescausingfinanciallosstotheInformant,theactions

ofOP-3alsoledtohugelossofrevenuetothesedistributorsandtheatreowners. 

 

 

31. TheDGobservedthatthesesubmissionshavealreadybeeneXaminedbytheCommissioninCa

se No. 58/2012 (supra), in which KFCC (OP-1) was arrayed as one of the Opposite Parties. In 

the said case, the Commission eXamined the issue of creation of entry barriers for dubbed 

Kannada cinemas on the ground of protection of language, culture and livelihood of 
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artists/technicians of Kannada film industry and found the same to be non-justifiable. The 

Commission held that it should be a film producer's/artist's choice last whether his film should 

be dubbed or not. Similarly, viewers should have the choice to watch a movie/programme. Any 

such regulation/restriction by an association falls foul of competition law provisions. 

Accordingly, the Commission, vide order dated 27.07.2015, directed KFCC(OP-1) to cease and 

desist from practices restricting dubbed cinema in the State of Karnataka. The said order of the 

Commission with stood legal scrutiny before he erstwhile Hon'ble Comp AT as well as Hon'ble 

Supreme Court, as appeal filed by KFCC against this order was dismissed. 

32. He also highlighted that his name is being described as third party in the Investigation 

Report and not as the office bearer of OP-2. Thus, the DG has arrived at an erroneous 

conclusion that he istheSecretaryofKannadaOkkutaandchargedhimunderSection48oftheAct. 

 

33. He further submitted that he is within his right to raise voice for the protection of 

Kannada language and conduct dharna and protests in a peaceful manner for the cause of 

Kannadiga and Kannada language. He further submitted that protest/dharna as shown in the 

YouTube video, was not done at any place connected to the Informant or his film. Further, he 

has not objected toscreeningofdubbedfilmsnorhethreatenedanydistributorsortheatreowners. 

 

34. OP-1 contended that the DG has framed the issues with a predisposed mind, which is 

palpable from the language of Issues No. 1 and 2 framed by the DG in the Investigation Report. 

Further, OP-1contended that the DG ought to have investigated whether OP-1has done any act 

in order to restrain/object the release of "Sathya dev IPS" as alleged by the Informant or not. 

Rather, the DG has done a general investigation on dubbing of films which has already been 

dealt with and closed by the Commission in CaseNo.58/2012. 

 

35. Further, the DG eXamined AAEC in light of the factors mentioned under Section 19(3) 

of the Act and found that the conduct of the OPs had led to AAEC in the market for supply of 

dubbed cinemas in the State of Karnataka. The DG also observed that another movie of the 

Informant namely" Dheera", for which interim relief was granted by the Commission by way 

of restraining the Ops from directly or indirectly hindering the eXhibition, performed well and 

earned good collections in the State of Karnataka. 
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36. Before the DG, OP-3, OP-4 and OP-5 stated that they have the right to protect the local 

language and culture of Karnataka which gets adversely affected through dubbing. The OPs 

further claimed that dubbing of movies adversely affects the Kannada film industry as a whole 

because the local artists are rendered jobless. The OPs insisted that instead of dubbing, popular 

movies of other industries should be remade in Kannada language which would provide 

livelihood to the artists, technicians etc. apart from creating stardom. 

37. While deposing before the DG, Mr. N.M. Suresh, Honorary Secretary of OP-1 and OP-

5 

admittedhavingknowledgeoftheaforesaidorderpassedbytheCommissioninCaseNo.58/2012and

claimedthattheywereintheprocessofcomplyingwiththeaboveorder. 

38. OP-1 averred that despite being admitted by OP-4 that the Press Meet was called by him 

andOP-5 also confirming that he attended the Press Meet in his personal capacity, the DG 

proceeded toconcludethatthePressMeetwasjointlycalledbyOP-1andOP-

2tosendastrongmessagethreatening the supporters/distributors or theatre owners intending to 

watch/screen the dubbed cinema. OP-1 also contended that neither OP-5 nor any other member 

of OP-1 was identified as speakers by the DG in the YouTube videos. 

 

NOMINEE DIRECTOR 

 

Abstract 

A nominee director is a director nominated by an institution to the company. These institutions mainly 

include banks and other financial institutions. The major objective behind nominating such directors 
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is the safeguarding of the institution’s interests in the company in which it holds an interest. An 

‘Interest’, here, maybe in terms of investment or financial assistance such as private equity, loans or 

other forms of investment into the company. In other words, a nominee director is appointed to look 

into the internal matters of the company to make sure it doesn’t affect the interest of the institution 

sitting outside the company.  

The Nominee Director is required to keep a balance between his acquaintance with both the parties, 

and at the same time, also involve in various important business issues and decisions of the investee 

company.  

1. Dual Role 

A Nominee Director can be said to have a dual role in a company. A Nominee Director falls within the 

ambit of ‘Director’ when referring to the obligations of a director as laid down in the Section 166 of 

the Companies Act. The Section 166 of the Companies Act necessitates a director to act in the best 

interests of the company. At the same time, he also has a duty to make sure that the interests of the 

institution are upheld in the company. Thus, a nominee director has to look after the interests of both 

the sides, i.e. the company as well as the institution. The duty of the Nominee Director is to safeguard 

the interests of the nominating institution, and at the same time making sure that he isn’t violating his 

fiduciary position as a director thereby causing prejudice to the company.  

A Nominee director reports to the nominator, while also protecting the interests of the company where 

he is a director.  

2. Appointment 

A Nominee Director is appointed under the Section 161 (3) of the Companies Act, 2013. The terms of 

appointment form part of the contract between the nominator and the company. Additionally, the 

nominator reserves all the rights with respect to the appointments and removals of such directors. 

However, a nominee director does not retire as a director as part of the rotation practice and continues 

to hold his position.  

3. Rights and Liabilities of Nominee Directors 

Most of the functions of a nominee director are same as those of a normal director. However, there are 

certain rights, duties and liabilities exclusive to the position of a nominee director. This is due to the 
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dual nature of this position. These rights and liabilities ensure that there is no prejudice to the interests 

of the either party.  

Roles of a Nominee Director 

 Watch over the operations of the company- A nominee director overlooks the major decisions of 

the investee company to make sure that such decisions are made on well calculated grounds. The 

important financial and business decisions affect the investors as the return on their investment is 

dependent on the same. Thus, it is the duty of the nominee director to make sure that the major 

decisions of the company are well thought through. This duty is in line with his role as the investor’s 

representatives in the company.  

 Participation in the decision making- The Nominee Director should be heavily involved in the 

decision making processes of the company. A Nominee Director is a non-executive director; however, 

he must take an active stance in the various financial decisions of the company which are likely to 

affect the company as a whole, and, in turn, the nominator. The Nominee Director should vote in the 

matters being discussed at the meetings of the board of the company. This ensures the proper disposal 

of his duties and efficient security to the interests of the nominating institution.  

 Maintaining the confidentiality- This is more of a duty than a role. It is the moral and ethical duty 

of the nominee director to maintain the confidentiality of the important matters of the company when 

he is in a position to be aware of the same.  

 Providing expertise and other related values- The Nominee Director should play a major role in 

the development of the policies and vision of the company as a whole. This is because of his experience 

and expertise in the market. The Nominee Directors, being in the business circle regularly gauge the 

market and its conditions which allow them to help the investee company in various business related 

issues including policy making. Thus, the nominee director must try to contribute to the growth of the 

investee company.  

Liabilities of a Nominee Director 

 The Section 166 of the Companies Act defines the duties of the directors of a company. Further, this 

section does not create a divide between the executive and non executive directors of the company. 

Thus, the nominee directors, who are non executive directors, are also bound by the duties mentioned 



  

206 | P a g e   

in the said section. This lack of distinction places the nominee directors on an equal footing as the 

other executive directors.  

 The Section 167 of the Companies Act, 2013 states the various conditions and disqualifications in 

the event of which, the seat of a director falls vacant. These include being absent from board meetings, 

not disclosing interest in various contracts and agreements, or being convicted by any court of law for 

any offence. This provision ensures discipline from the directors, and nominee directors are not an 

exception.  

 The Non Executive directors are also held liable for the acts or omissions of the company which take 

place in their knowledge and consent. This has been laid down in the Section 149 (12) of the 

Companies Act, 2013. If any action or omission of the company has any consequences, its directors 

are held liable, including the non executive directors such as the nominee directors. This is a measure 

to increase the accountability of the directors and to make sure that they take all the decisions of the 

company after proper due diligence and thought.  

  

 MadhumilanSyntex (P) Ltd. Vs. Union of India &Ors [1997] INSC 246 (4 March 1997) 

 S.C. AGRAWAL, S.C. SEN 

 ACT: 

 HEADNOTE: 

 S.C. AGRAWAL, J. 

  

 MadhumilanSyntex (P) Ltd., appellant No. 1 (hereinafter referred to as ' the appellant company') 

owns a factory wherein they manufacture spun yarn. At the relevant time in Tariff Item No. 18-III of 

the First Schedule to the Central Excises & Salt Act, 1944 (hereinafter referred to as the Act') it was 

prescribed that cellulosic spun yarn, in which man-made fibre of cellulosic origin predominates in 

weight, made by a manufacturer with the aid of power would fall within Tariff Item No. 18-III(ii), if 

it contained man- made fibres of non-cellulosic origin and it would fall within Tariff item No. 18-III(i), 

where under duty was liveable at a lower rate, if it did not contain any man-made fibres of non-

cellulosic origin. Claiming that it was manufacturing spun yarn by blending and processing cellulosic 

fibre and non-cellulosic waste the appellant company, on July 7, 1983, filled a classification list under 

the provisions of Rule 173(2) of the Central Excise Rules in respect of the spun yarn manufactured by 

them showing the same as covered by Tariff Item No. 18-III(i). The said classification list submitted 
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by the appellant company was approved by the Assistant Collector [Central Excise], Ujjain on July 13, 

1983. A supplementary classification list was submitted by the appellant company on September 25, 

1983. It appellant company were taken and were sent for chemical analysis and after receiving the test 

repots of the samples the Superintendent of Central Excise issued a demand notice dated February 7, 

1984 for a sum of Rs. 26,47,749.39p as differential amount of duty on the ground that on the man- 

made yarn that was being manufactured by the appellant company excise duty was payable under 

Tariff Item No. 18- III(ii) and not under Tariff Item No. 18-III(i).  

 Feeling aggrieved by the said notice of demand the appellant company filed a Writ Petition [M.P.No. 

104/84] in the said Writ Petition the High Court on February 9, 1984 passed an interim order directing 

that no recovery would be made from the demand and that excise duty would be continued to be 

charged as was being charge till that date. On February 9, 1984 the Assistant Collector [Central 

Excise], passed an order wherein it was stated that the yearns claimed to be cellulosic spun yarn of 

which the samples were sent contain man-made fibres of non-cellulosic origin and as per the Central 

Excise Tariff Schedule the same would be classifiable under Tariff Item No. 18-III(ii) and not under 

Tariff Item No. 18-III(i) and that in the light of the fresh material placed before him all the products 

mentioned in the Annexure-I to the said order have been reclassified as falling under Tariff Item No. 

18-III(ii) and that the said modified approval would be effective right from the date of production of 

these goods, i.e., from July, 1983 onwards,  

 In the said order it was further stated that in the interest of natural justice the modified approval in 

respect of tariff classification and rates of duties payable was provisional and the appellant company 

were being accorded an opportunity to submit to him their representation, if any , against the modified 

approval within a week's time and that if noting was heard from them the provisional approval would 

be finalised. By another order dated February 9/10, 1984, the Superintendent, Central Excise, Range 

III, Ujjain, issued a show cause notice wherein reference was made to the order dated February 9, 1984 

passed by the Assistant Collector whereby the approval of the classification lists had been modified 

and the appellant company were required to show cause to the Assistant Collector as to why short 

levies of Rs. 26,47,749.39p should not be recovered from them under Section 11-A of the Act. After 

receipt of the said notice, the appellant company should time before the Assistant Collector on the 

ground that the Writ Petition filed by them was pending before the High Court but the said request was 

not acceded to and on March 5, 1984, the Assistant Collector passed tow orders. In one order the 

Assistant Collector, in view of the revised classification of the products, confirmed the short levy of 



  

208 | P a g e   

Rs. 26,47,749.39p for the period from August 15, 1983 to February 6, 1984 under Section 11-A of the 

Act but observed that in view of the stay order dated February 9, 1984 passed by the Madhya Pradesh 

High Court the said recoveries would not be enforced till the stay order remains in force. 

  In the other order the Assistant Collector held that there was no basis for accepting the classification 

of the yarn manufactured by the appellant company under Tariff Item No. 18-III(i) and that the 

modified approval as mentioned in the show cause dated February 9, 1984 which was kept provisional 

pending consideration of defence by the party was now made final and the classification list effective 

from September, 1983 was being finally classified as falling under Tariff Item No. 18-III(ii) and that 

the said classification and rate of duty would apply right from the date the party manufactured such 

yarns. The appellant company amended the Writ Petition which was pending in the High Court to 

challenge the validity of both these order dated March 5, 1984 passed by the Assistant Collector. The 

appellant company also filed an appeal against those orders before the Collector [Appeals], Customs 

and Excise, New Delhi. 

 

 The Writ Petition [M.P. No. 104/84] of the appellant company was disposed of by a Division Bench 

of the High Court [P.D. Mulye and V.D. Gyani JJ.] by judgment dated November 24, 1984. The main 

judgment was delivered by only J. with which Gyani J. agreed but Gyani J. also appended a separate 

explanatory note. Mulye j. also appended a separate explanatory note. Mulye J. in the judgment 

rendered on behalf of himself and Gyani J., quashed the demand for recovery of Rs. 26,47,749.39p for 

the period from August 15, 1983 to February 6, 1984. The learned judges did not accept the contention 

urged on behalf of the appellant company that once the classification was made and approved it was 

only the Collector of Central Excise who had the jurisdiction suomotu to revise the same. The learned 

judges also took note of the fact that the appellant company had already filed an appeal before the 

Collector [Appeals], after considering the facts and circumstances of the case, to give adequate 

opportunity of hearing to the appellant company including an opportunity of adducing evidence and 

decide the appeal on merits. 

 The Union of India a filed an appeal [C.A. No. 1110(NT) of 1986] in this Court against the said 

decision of the Division Bench of the High Court. The said appeal of the Union of India was dismissed 

by this court by its judgment in Union of India &Ors. vs. MadhumilanSyntexPvt. Ltd. &Anr. reported 

in 1988 (3) SCR 838. 
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 During the pendency of the said appeal before this Court the Collector [Appeals] considered the 

appeal of the appellant company and disposed of the said appeal by order date May 27, 1985. The 

Collector [Appeals] held that in view of the fact the order passed by the Assistant Collector relating to 

the demand of the duty for the period August 15, 1983 to February 6, 1984 had been quashed by the 

High court the only appeal which was required to be decided on merits was against the order dated 

March 5, 1984 passed by the Assistant Collector modifying the approval of the classification lists. The 

Collector held that the spun yarn produced by the appellant company fell under Tariff Item No. 18-

III(ii) and not under Tariff Item No. 18-III(i) of the Schedule to the Act and therefore, he dismissed 

the appeal and affirmed the order dated March 5, 1984 passed by the Assistant Collector modifying 

the approval of the classification lists. Feeling aggrieved by the said order dated. May 27, 1985 passed 

by the Collector [Appeals],  

 The appellant company filed a second Writ Petition [M.P.No. 478/85] in the Madhya Pradesh High 

Court. It was urged that the order of the Collector dated May 27, 1985 was passed in violation of the 

direction given by the High Court in the Judgment dated November 24, 1984 in M.P. No. 104/84. It 

was submitted that the High Court had quashed the order of the Assistant Collector dated March 5, 

1984 along with the notice dated February 9, 1984 preceding that order requiring the appellant 

company to show cause why the classification lists be not modified. During the pendency of the said 

Writ Petition, the Assistant Collector issued a notice dated June 6, 1985 demanding differential duty 

for the period from March 1984 to April 1985. The appellant company amended the Writ Petition to 

incorporate a challenge to the said notice dated June 6, 1985.  

 The Writ Petition was disposed of by a Division Bench of the High Court [G.G. Sohoni and R.K. 

Verma JJ.] by the impugned judgment dated April 21, 1986. The High Court has upheld the order dated 

May 27, 1985 passed by the Collector [Appeals] dismissing the appeal of the appellant company 

against the order of the Assistant Collector dated Mach 5, 1984 modifying the approval of the 

classification lists. The High Court has held that in its judgment dated November 24, 1984 in M.P. No. 

104/84 the High Court had not quashed the notice dated February 7, 1984 and the order dated March 

5, 1984 passed by the Assistant Collector. The High Court has, However, quashed the demand notice 

dated June 6, 1985 for the amount of the differential duty from March 1984 to April 1985 on the view 

that it was not preceded by any notice as required by sub-section (i) of Section 11-A of the Act. Feeling 

aggrieved by the said judgment of the High Court the appellant company have filed this appeal. 
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 Shri Harish Salve, the learned senior counsel appearing for the appellant company, has urged that in 

the impugned judgment the High Court was in error in construing its earlier judgment dated November 

24, 1984 in M.P.No. 104/84. 

 The submission of shri Salve is that by the said judgment the High Court had held that the order dated 

March 5, 1984 passed by the Assistant Collector modifying the classification lists was bad in law and 

that this Court, while dealing with the appeal of the respondents against the said judgment, has also 

construed the said judgment of the High Court to mean that the order modifying the classification lists 

that was served on the appellant company was bad in law and the said order had been quashed. 

 We find considerable force in the said submission of Shri Salve, Gyani j., In his explanatory note, 

has clearly said: 

 "The orders Annexures R-10 and R-11 are quashed ... The classification lists, filed by the petitioners 

and the approvals granted therein shall remain intact so long as a proper opportunity of showing cause 

is not afforded to the petitioners and the same is not cancelled in accordance with law." By order 

[Annexure R-11 dated March 5, 1984 the Assistant Collector had modified the classification lists and 

had directed that the spun yarn that was being manufactured by the appellant company should be 

classified as falling under Tariff Item No. 18-III(ii) and not under Tariff Item No. 18-III(i). 

 Though Mulye J., in the concluding part of his judgment rendered on behalf of himself and Gyani J., 

has not expressly quashed the said order (Annexure R-11) but in the main body of the judgment, after 

rejecting the contention urged on behalf of the appellant company that once the classification was 

made, the Assistant Collector had no jurisdiction to reconsider the matter on the basis of the new facts 

and the materials subsequently mad available regarding the manufacturing of the product, the learned 

judge has observed: 

 "But it also cannot be disputed that the Superintendent of Central Excise, Ujjain acted in a hasty 

manner by issuing the notice and that it is also now clear that it is only after the filing the Writ Petition 

in which the stay order was passed that the respondent No.3 though of giving show cause notice to the 

petitioners and that without giving adequate opportunity to the petitioners passed the impugned order. 

Natural justice requires that quasi judicial authority must inform the person proceeded against, the 

material which it proposed to use against him so that he may meed the inference likely to use against 

him so that he may meet the inference likely to be raised from that material. Even when the material 

used is within the knowledge of the person proceeded against, he must tell that it would be used against 

him, for unless he is so informed, he would have no opportunity of offering his explanation for meeting 
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the inference that the authority seeks to draw from it, In the present case there is no material on record 

to indicate that right from 15.8.1983 the petitioners have been manufacturing the yarn product which 

is covered by item 18-III(ii). Therefore, in our opinion, the excess duty on that basis from 15.6.83 to 

7.2.84 could not be demanded retrospectively. But at best it could be demanded prospectively from 

7.2.1984, if after giving proper and adequate chance of hearing to the petitioners it is found that at least 

some of the product of yarn manufactured by the petitioners is covered by item 18- III(ii) and that 

could have been manufacturing a product contrary to the classification which was approved, the 

ingredients of which are not in conformity as prescribed in item 18-III(i) as mentioned Rule 173B (4) 

of the Rules." These observations clearly indicate that the High Court found that there was no material 

on the basis of which the order dated March 5, 1984 modifying the classification lists could be passed 

by the Assistant Collector of Central Excise and according to the High Court excess duty under Tariff 

Item No. 18-III(ii) could be demanded prospectively from February 7, 1984, if after giving proper and 

adequate chance of hearing to the petitioners it was found that at least some of the product of yearn 

manufactured by the appellant company was covered by item 18-III(ii). 

 In Union of India vs. MadhumilanSyntex [supra] this Court, while referring to the said judgment of 

the High Court, has said.  

  

 "Mulye J. held by his judgment that the Writ Petition was allowed to the extent that the demand for 

recovery of Rs. 26,47,749.39p for the period August 15, 1983 to February 6, 1984, which was the 

period referred to in the demand notice was quashed. However, the learned Judge directed the 

Collector, Central Excise before whom the appeal filed by the Petitioners was pending to decide the 

appeal in respect of the demand made by the excise authorities for the subsequent period, Gyani J., the 

other learned Judge, in his concurring judgment set aside the two orders issued by the Assistant 

Collector, Central Excise, Ujjain Division both dated 5th March 1984 as set out Annexure R/10 and 

R/11 respectively to the Writ petition. 

 Very shortly put both the Judges held that the notice of demand and the orders modifying he 

classification list served on the petitioners were bad in law and ordered that the same be quashed. A 

perusal of the judgment also clearly indicates that the Division Bench directed that the Collector, 

Central Excise [Appeal] should hear the appeal of the petitioners on merits after giving the petitioners 

and adequate opportunity to put their case and their evidence before him in respect of the period from 

7th February, 1984 onwards, Thus, the Division Bench took the view that the show cause notice served 
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on the petitioners could be treated as valid and effective only respect of the period from 7th February, 

1984 onwards and not retrospectively from August 15, 1983 to February 6, 1984 being the period from 

which the demand has already been made in the demand notice dated 9th February, 1984 [emphasis 

supplied] (pp. 842-843) The Court did not accept the contention urged by Shri Govind Das on behalf 

of the Union of India that since the Collector [Appeals] had been directed to examine the merits of the 

matters, viz., the modification of the classification lists after allowing adequate opportunity to the 

appellant company to show case in respect of the period from February 7, 1984 onwards, the notice to 

show case dated February 9/10, 1984 should be treated as valid and effective notice in respect of the 

period from August 15, 1983 to February 6, 1984 as well as the period from February 7, 1984 onwards. 

 The Court found merit in the contention urged by Dr.Chitale on behalf of the appellant company that 

the said notice did not ask the appellant company to show cause against the alteration in the 

classification lists. It was held: 

 "This notice, therefore, cannot be regarded as a show cause notice against the modification of the 

classification lists in respect of the aforesaid period. In the circumstances, the show case notice is bad 

in law and of no legal effect as far as the said earlier period was concerned. "[pp.845-846] This would 

show that this court has construed the judgment of the High Court dated November 24, 1984, in M.P. 

No. 104/84 to mean that both the judges have held that the order of the Assistant Collector of Central 

Excise dated March 5, 1984 modifying the classification lists was bad in law and had ordered that the 

same be quashed. In these circumstances, we are of the opinion that the High Court was March 5, 1984 

had not been quashed by the High Court and that the Collector did not commit any error in dismissing 

the appeal filed by the appellant company against those orders. In our opinion, the Collector [Appeals] 

should have proceeded on the basis that the order dated March 5, 1984 passed by the Assistant 

Collector modifying the classification lists had been quashed by the High Court, By dismissing the 

appeal filed by the appellant company against the order of the Assistant Collector. 

 The appeal is, therefore, allowed, the impugned judgment of the High Court is set aside and the order 

dated May 27, 1985 passed by the Collector [Appeals] dismissing the appeal is set aside and it is held 

that the order dated March 5, 1984 passed by the Assistant Collector, Central Excise modifying the 

classification lists stands quashed. No orders as to costs. 
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