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FOREWORD 

 

More has been said about lawyers and judges' writing than of any other group, except, of course, 

poets and novelists. The difference is that while the latter has usually been admired for their 

report, the public has almost always damned lawyers and judges for theirs. If this State of affairs 

has changed in recent times, it is only in that many lawyers and judges have now joined the rest 

of the world is complaining about the quality of legal prose. My best wishes to all these student 

contributors for their future endeavors. My best wishes and assurance to the readers will add a 

lot to the knowledge after reading this perfect case compilation. It's not just for the legal 

fraternity but anyone interested in the field of law. By Vrinda Khanna, Associate, All India 

Legal Forum. 

By  

Abhavya Rabra 

Associate, All India Legal Forum 
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PREFACE 

May there be Peace in Heaven, May there be Peace in the Sky, May there be Peace in the Earth, 

May there be Peace in the Water, May there be Peace in the Plants, May there be Peace in the 

Trees, May there be Peace in the Gods in the various Worlds, May there be Peace in all the 

human beings, May there be Peace in All, PEACE, PEACE, PEACE. Our ancient culture prays 

for Peace and happiness for one and all. Family is the first and oldest social group. It has played 

an essential role in the stability and prosperity of the civilization. Almost everything of lasting 

value in humanity has its roots in the family. Peace and harmony in the family are essential for 

the all-round development of children. This Compilation of Judgments of the Supreme Court of 

India and the High Court of India by All India Legal Forum aims to bring about desired 

sensitivity in all duty holders.  

We're glad to be a part of the All India Forum. Here's an introduction to my team:  

Patron-in-Chief:- Aayush Akar 

Editor-in-Chief:-Shubhank Suman  

External Manager:- Nandini Mangla 

Internal Manager:- Dev Vora 

Researchers:-  

 Amarnath Prasad  

 Ayush Srivastava 

 Deepanshu Ashava 

 S. Sankar Ganesh  

 Vishal Kumar 



 

4 
 

 Aakash Tyagi 

 Amarnath Prasad 

 S. Sankar Ganesh 

 Deepanshu Ashava 

 Khushi Paliwal 

 Natasha Singh 

 Vishal Kumar 

Editors 

 Sakshi 

 Shruti 
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DISCLAIMER 

 

Team AILF India has made all efforts to summarize the cases from original cases retrieved 

from A.I.R. and S.C.C. In some cases, the team has tried to summarize issues from the 

available sources as they could not find original ones.  
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SBI AND ORS VS NEELAM NAG (2016) 

APPELENT – SBI 

RESPONDENT – NEELAM NAG 

CASES UNDER CHARGED  

Sections 409, 34 of the IPC 

 

FACT OF THE CASE 

The respondent was appointed in the clerical cadre of the appellant- Bank. At the relevant time, 

she was working as an Assistant (Clearing). Allegedly, some time on 29th May 2006, the 

respondent by her acts of commission and omission caused loss to the Bank in the sum of Rs. 

44,40,819/- by granting credit to one Laxman Parsad Ratre (who was an employee of Bhilai 

Steel Plant). The respondent herself introduced Laxman Parsad Ratre to open an account in the 

appellant Bank. On 7th November 2006, the respondent was placed under suspension for 

indulging in gross irregularities and misconduct including of misplacing the clearing 

instruments relating to various customers. The respondent vide letter dated 8th November 

2006, not only admitted her misdeeds but assured the Chief Manager of returning the amount 

commensurate to the financial loss caused to the Bank because of her lapses at the earliest, 

failing which suitable action can proceed against her.  

ISSUE 

The short question involved in this appeal is: whether the High Court was justified in directing 

stay of the disciplinary proceedings initiated by the appellant-Bank against the respondent until 

the closure of recording of prosecution evidence in the criminal case instituted against the 

respondent, based on the same facts? 
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APPELANT’s CONTENTION 

 NEELAM NAG by her acts of commission and omission caused loss to the Bank in the sum of 

Rs. 44,40,819/- by granting credit to one Laxman Parsad Ratre (who was an employee of 

Bhilai Steel Plant). The respondent herself introduced Laxman Parsad Ratre to open an account 

in the appellant Bank. 

RESPONDENT’s CONTENTION  

That she was facing the dual proceeding for the same offence at the same time. 

JUDGMENT  

It is well settled that there is no legal bar to the conduct of the disciplinary proceedings and 

criminal trail simultaneously. However, no straight jacket formula can be spelt out and the 

court hast to keep in mind the broad approach to be adopted in such matter on the case-to-case 

basis. The contour of the approach to be adopted by the court has been delineated in series of 

decisions. 

 Suffice it to say that while there is no legal bar to the holding of the disciplinary proceedings 

and the criminal trial simultaneously, stay of disciplinary proceedings may be an advisable 

course in cases where the criminal charge against the employee is grave and continuance of the 

disciplinary proceedings is likely to prejudice their defence before the criminal Court. Gravity 

of the charge is, however, not by itself enough to determine the question unless the charge 

involves complicated question of law and fact. The Court examining the question must also 

keep in mind that criminal trials get prolonged indefinitely especially where the number of 

accused arraigned for trial is large as is the case at hand and so are the number of witnesses 

cited by the prosecution. The Court, therefore, has to draw a balance between the need for a 

fair trial to the accused on the one hand and the competing demand for an expeditious 

conclusion of the ongoing disciplinary proceedings on the other. An early conclusion of the 

disciplinary proceedings has itself been seen by this Court to be in the interest of the 

employees. 

 



 

10 
 

 

ANAYLYSIS 

This was a very landmark judgement in which it was stated that the departmental proceeding 

cannot be done for indefinite time. 

 

REFERENCES 

https://www.casemine.com/judgement/in/581180082713e1794796f47f  

https://www.advocatekhoj.com/library/judgments/index.php?go=2016/september/31.php  

https://indiankanoon.org/doc/185832676/  

https://www.casemine.com/judgement/in/5d919987714d587fe94db400  

https://indiankanoon.org/doc/185832676/  
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ANUJ JAIN INTERIM RESOLUTION PROFESSIONAL FOR 

JAYPEE INFRATECH LIMITED vs. AXIS BANK LIMITED 

 

Court: Supreme Court of India 

Case Number : Civil Appeal No. 8512-8527 of 2019 

Coram Judice : Justice Dinesh Maheshwari and Justice A.M. Khanwilkar 

Subject : Sections 43, 44, 45 and 66 of Insolvency and Bankruptcy Code, 2016 

Date of Decision : Feb 26th, 2020 

 

FACTS: 

 The appeal was made by three parties against the order of National Company Law Appellate 

Tribunal (NCLAT). The parties were- 

i. Mr. Anuj Jain, the Interim Resolution Professional for corporate debtor Jaypee 

Infratech Limited. He is the appellant in Civil Appeal Nos. 8512-27 of 2019. 

ii. The financial creditor India Infrastructure Company Limited. 

iii. Homebuyers who invested in projects of Jaypee Infratech Limited and Jaiprakash 

Associated Limited named Jaypee Greens Krescent Home Buyers Welfare Association; 

Jaypee Kasa Isles Welfare Association; Jaypee Kensington Boulevard Apartments 

Welfare Association; Garden Isle Welfare Association; Jaypee Klassic Apartment 

Welfare Association; Jaypee Kube Buyers Welfare Association; Wish Town Property 

Owners Welfare Society; KRH Buyers Association ABL Workplace: 

iv. The lenders of JAL in whose favour the properties of JAL were put into mortgage.  

National Company Law Tribunal, Allahabad Bench had allowed the application filed by 

Interim Resolution Professional appointed for Jaypee Infratech Limited’s corporate insolvency 

resolution process, seeking avoidance of mortgage transactions by Jaypee Infratech Limited as 

being undervalued, preferential and fraudulent under Sections 43, 45, 66 of the Insolvency and 
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Bankruptcy Code, 2016. The National Company Law Appellate Tribunal (NCLAT) set this 

order aside. 

 

ISSUES 

 

1. Whether the validity transactions fall under the scope of preferable transactions under the 

Code? 

2. Whether the lenders of the holding company of a corporate debtor can be categorised as the 

financial creditors of corporate debtor? 

3. Could the JAL Lenders be recognized as financial creditors of the Corporate Debtor JIL on 

the strength of the mortgage created by the Corporate Debtor, as collateral security of the 

debt of its holding company JAL? 

 

 

JUDGMENT 

 

 While deciding the first issue the Bench stated that the provisions of Section 43 of the Code 

and the following questions shall be examined to find whether a transaction falls within the 

ambit of Section 43: - 

o “As to whether such transfer is for the benefit of a creditor or a surety or a guarantor? 

o As to whether such transfer is for or on account of an antecedent financial debt or 

operational debt or other liabilities owed by the corporate debtor? 

o As to whether such transfer has the effect of putting such creditor or surety or 

guarantor in a beneficial position than it would have been in the event of distribution 

of assets being made in accordance with Section 53? 

o If such transfer had been for the benefit of a related party (other than an employee), as 

to whether the same was made during the period of two years preceding the insolvency 

commencement date; and if such transfer had been for the benefit of an unrelated 

party, as to whether the same was made during the period of one year preceding the 

insolvency commencement date? 
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o As to whether such transfer is not an excluded transaction in terms of sub-section 

(3) of Section 43?” 

 It was held that the relevant time as per Section 43 of the Code is a period of two years 

preceding the insolvency commencement date, if the preference is given to a related party 

and a period of one year preceding the insolvency commencement date, if the preference is 

given to an unrelated party. 

 The Bench concluded the first issue by answering the above-mentioned questions and 

finding that “since the impugned transactions have the effect of putting JAL in a beneficial 

position than it would have been in the event of distribution of assets being made in 

accordance with Section 53 of the Code. Thus, the corporate debtor JIL has given a 

preference in the manner laid down in sub-section (2) of Section 43 of the Code.” 

 While deciding the second issue, the Bench relied on the Swiss Ribbons Private Limited & 

Anr. v. Union of India & Ors. (2019 SCC Online SC 73) and held that the financial creditor, 

by its own direct involvement in a functional existence of corporate debtor, acquires unique 

position, who could be entrusted with the task of ensuring the sustenance and growth of the 

corporate debtor, akin to that of a guardian. 

 The Bench further held that, if a corporate debtor has given its property in mortgage to 

secure the debts of a third party, it may fall within the definition of 'debt' under Section 

3(10) of the Code as a mortgage debt and cannot partake the character of a 'financial debt' 

within the meaning of Section 5(8) of the Code. 

 The Bench concluded that, the lenders of JAL, on the strength of the mortgages, may fall in 

the category of secured creditors, but such mortgages being neither towards any loan, 

facility or advance to the corporate debtor nor towards protecting any facility or security of 

the corporate debtor, it cannot be said that the corporate debtor owes them any 'financial 

debt'. Thus, lenders of JAL do not fall in the category of the 'financial creditors'. 

 

 

 

ANALYSIS 
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The Supreme Court on 26th February 2020 in Anuj Jain, Interim Resolution Professional for 

Jaypee Infratech Limited v. Axis Bank Etc.Etc. 1 has decided on two main issues relating to 

third party security which have entirely revamped lending transactions, as security from third 

parties was a fairly typical manner of securing dues, until the NCLT judgments in May 2018. 
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R.C. Cooper vs UOI (AIR-1970, SC 564; 1970 SCR (3) 530 

(Bank Nationalization Case) (10 Feb 1970) 

 

Petitioner – R.C. Cooper 

Respondent – Union of India 

Writ Petitions no. 298 and 300 of 1969, file under article-32 of the Constitution of India 

before the Supreme Court of India.  

Judgment Ratio – 10:1 

FACT OF THE CASE 

On 19 July 1969, then Vice-President of India V.V. Giri (acting as President) promulgated the 

Banking Companies (Acquisition and Transfer of Undertaking) ordinance (8 of 1969) in 

exercise of the power conferred by Article-123(1) of the Indian Constitution of India. This 

ordinance had the effect of Nationalizing 14 private sector banks having a deposit base of over 

INR 50 crore and there by vesting the ownership of the private banks with the government.1 

The statute expressed that every one of the endeavours would stand moved. It implies that 

every one of the resources, forces, specialists and the advantages and so forth of the 14 banks 

would be vested in the hands of a new bank. In any case, the arrangements of the statute 

additionally expressed that the Central Government would need to pay remuneration to the 

banks procured by the public authority, albeit such measure of pay would be chosen by 

exchange between the bank and the public authority. Where no such agreement could be 

reached in the provided time, the matter would be referred to tribunal. The pay fixed by the 

council will be granted following a long time from the date when the arrangement fizzled. The 

petitioner, in this case was one of the many petitioners who challenged the authority of the 

acting President to promulgate this ordinance.  
 

1Saundarya Sinha, Rustom Cavasjee Cooper vs Union of India, 1970 AIR 564, thecompany.ninja, (10 Jan 2020), 
URL = https://thecompany.ninja/rustom-cavasjee-cooper-1970/ 
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Mr. R.C. Cooper was the head of the Central Bank of India. Furthermore, he likewise held 

offers in the Central Bank of India, Bank of Baroda just as the Union Bank of India All these 

banks were nationalized by the government of India. However, before the petitions could be 

heard by the Supreme Court, a bill to enact provision relating to acquisition and transfer of 

Undertaking of the existing banks was introduced in parliament and was enacted on 9 August 

1969 as the Banking Companies (Acquisition and Transfer of Undertakings) act 22of 1969. 

The long title of the ordinance and the act was identical and by section-27(1) of the act 

ordinance 8 of 1969 was repealed. This act was to be retrospectively applicable from 19 July 

1969 and the 14 private banks were to be nationalized as similar to the ordinance.2 The 

applicant tested the Constitutional legitimacy of the demonstration on a few grounds under the 

watchful eye of the Supreme Court, expressing that the demonstration was violative of the 

rights revered under part 3 of the Constitution. 

 

ISSUES 

Mr. Cooper had raised the accompanying issues are as follows: - 

 Whether a shareholder could file a writ petition for the violation of his fundamental 

Right, when the government acquires the company in which he is a shareholder? 

 Is Parliament having the power to formulate the act or not? 

 Examine that either the ordinance was properly promulgated and whether it’s 

discriminatory and violative of Fundamental Right under article-19(1)(g) and 31(2) 

enshrined in our Indian Constitution? 

 Is it the valid way of finding out the compensation? 

 

PETITIONER’S CONTENTIONS 

 The writ petition is maintainable because the petitioner has filed it for enforcement of 

his fundamental rights and not that of company. Since company is not a citizen within 

 
2Swasti Chaturvedi, Case study on RC. Cooper vs Union of India, SlideShare.net, (8 Nov 2019)  URL = 
https://www.slideshare.net/mobile/swastichaturvedi1/case-study-on-rc-cooper-v-union-of-india 
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the context of Indian Citizenship Act, 1955 and the Constitution of India, a company 

cannot claim the protection of those fundamental rights which are solely available to 

citizens of India. 

  Since in only two days the parliament was coming in rainstorm meeting the President 

proclaimed a statute which is in direct contravention of condition precedent for 

promulgation of ordinance. Therefore, the President’s promulgation of ordinance is 

invalid and that the Supreme Court has power to annual and invalid ordinance. 

 The three lists under schedule-7 of the Indian Constitution that is Union, State & 

Concurrent list clearly demarcate the area of operation of Union Parliament, State 

Legislature and areas where both can operate respectively. The Parliament can just 

enact in the issue of "Banking" as characterized in the part 5(b) of Banking Regulation 

Act, 1949 by the prudence of section 45 of rundown. I further, the assembly by the 

ideals of section 42 of rundown III can just make laws for effectuating laws under list-I. 

Subsequently, the parliament didn't have the necessary legitimate fitness to start the 

obtaining cycle. 

 The impugned act of 1969 is violative of Fundamental Rights mentioned in Article-

19(1)(f) and 31. Accordingly, the demonstration is in direct contradiction of Article-13 

which obviously gives that any law which is disregarding the said arrangement will be 

unlawful and the courts are bound to strike it down. 

 The schedule-II of the impugned act that provides for the procedure in which the 

compensation is to be given to the shareholder is draconian in its entirety.. The said 

arrangement is a lot silly and dubious. No legitimate law can cause an individual to 

understand the products of the arrangement following 10 years such outlandish and 

unlawful condition should be struck down. . 

RESPONDENT’S CONTENTIONS 

 The writ petition is not maintainable because the petitioner is seeking the protection of 

fundamental rights of the company which is not a citizen as per the Indian Citizenship 

Act, 1955. The rights mentioned under article-19 are only available to the citizens of 

the nation where as company is only a juristic person and not a citizen. 
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 The President’s power to promulgate an ordinance under article-123 is a subjective 

Power and the President cannot be asked to adduce his reasons before the courts as to 

why the ordinance was promulgated. 

 The courts must see the socialist obligation upon the state to make an egalitarian society 

in which there is no sort of inequality. Therefore, the court should, keeping in 

perspective this obligation must construe the word “Banking” under entry 45 of list-I to 

mean all the activities which the respondents ought to undertake. 

 The act is not violative of Article 19(1)(f) since it falls within the provisions of Article-

31 and since in A.k Gopalan vs Union of India3 the court held that every basic Right is 

selective of each other and particular. 

 

JUDGMENT 

The court delivered this landmark judgement on February 2, 1970 & speaking in 10:1 majority 

held that the shareholder or director cannot move to the courts for the protection. of 

encroachment of Fundamental Rights of the organization except if it is demonstrated that by 

the reproved activity his privileges are additionally disregarded. The court observed following 

things are as follows: - 

 The Apex Court overruled the 20 years law laid down by A.K Gopalan case rejecting 

the mutual exclusivity theory. The court held that we cannot overlook the violation of 

citizens of the nation on mere technicalities. If due to state action the fundamental rights 

of a citizen are violated the court is bound to prohibit such violation. The court by 

holding this set out the impact test and overruled the article test. Therefore, the courts 

won’t look into the objects of the impugned act and rather they will look into the effect 

of the impugned act. In case effect of such act violates the Fundamental Rights of 

citizen it would be violative of Constitution and liable to be struck down. 

 
3Hemant Varshney, R.C. Cooper vs Union of India –Bank Nationalization case – Case summary, law Times 
Journal, URL = http://lawtimesjournal.in/r-c-cooper-v-union-of-india-bank-nationalization-case-case-summary/ 
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 Since the statute was at that point supplanted by the demonstration of parliament along 

these lines, the court held that choosing the legitimacy of the said reproved law is vain. 

This discussion is relevant for academic purposes only.  

 The court rejected both the petitioner & respondents’ argument on legislative 

competence to acquire banking companies. The court held that the term property in 

itself constitutes the rights, liabilities, organization etc. that accrue to the property. The 

ability to secure property was held to be an autonomous force of parliament and it 

required no different enactment under list-II or rundown III. 

 The court discovered the decried act in contradiction of the Article-31 since the 

demonstration neglected to consent to said arrangement. The said provision provided 

that in case any property is acquired by the government then they have to provide 

compensation to the property owners. Since there was clear infringement of the said 

arrangement in this way, the court struck down the said act. 

 Nonetheless, the court maintained the legitimacy of the demonstration with regards to 

article-19(1)(f). The court said that the demonstration isn't violative of the opportunity 

to convey exchange and business. The support for the said deciding that the state can 

generally make a fractional and outright restraining infrastructure 

 But the court held the said act in clear violation of Article-14 since only these 14 banks 

were restrained from conducting banking business and the future while other banks 

counting the unfamiliar banks were permitted to keep banking in India. The court this 

segregation as an egregious antagonistic separation. 

Justice Ray’s opinion was the sole dissent in the judgement. However, he agreed with the 

majority into two instances which were as follows: - 

 That the said act is not in violation of article 19(1)(f) that is – freedom to carry trade 

&occupation. 

 That the parliament was competent to legislate on the acquisition of banking and that 

the said law was valid as for as legislative competence is considered. 

Further, held that the ordinance promulgation power vested within the President of India is a 

subjective Power that the shareholder can approach the Apex court for the violation of his 
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rights which were directed against a company that is non-citizen. He also affirmed the mutual 

exclusivity theory was propounded in A.K. Gopalan Judgement 4 

 

ANALYSIS 

The case was an extreme change in the field of guideline of the financial area. In this case, the 

judges favoured the rights of the petitioners enshrined under Part-III of the Constitution. The 

petitioner argued that the impugned act was violative of Article-14 and 31 of the Constitution. 

The Court held that the provisions of the act related to the award of compensation to the banks 

upon being nationalized had not been followed and thus, the act was liable to be struck down. 

The court additionally noticed that the demonstration did not permit the nationalized banks to 

have the chance to seek after any business other than the matter of banking. This impaired their 

rights to equality as well.5 The court also in its judgement dwelled on the aspect of Principles 

of Natural Rights vis-à-vis Fundamental Rights and held that if the statutory provision, which 

eliminates any Principle of Natural Rights, at that point the court, cannot disregard such end 

and is compelled by a solemn obligation to cause the state to follow them.6The word “amount” 

can be interpreted as any figure of money and that is not necessarily adequate, equitable 

amount. 

The Parliament in order to make its position more profitable enacted the 25th Constitutional 

(Amendment) act 1971 after the decision of R.C. Cooper that proved contrary to its intention. 

Earlier the word “compensation” in Article-31(2) was interpreted, as Parliament is liable to a 

just & equitable indemnification. This interpretation was further affirmed by the Apex Court in 

Bela Banerjee, P. Vajravelu case and finally in R.C. Cooper therefore, to negate all these 

judgements and to make their intention the law, Parliament amended the Constitution by 

enacting the 25thConstitutional (Amendment) act 1971:- 

 
4Hemant Varshney, R.C. Cooper vs Union of India – Bank Nationalization case – Case summary, law Times 
Journal, URL = http://lawtimesjournal.in/r-c-cooper-v-union-of-india-bank-nationalization-case-case-summary/ 
5Saundarya Sinha, Rustom Cavasjee Cooper vs Union of India, 1970 AIR 564, thecompany.ninja, (10 Jan 2020), 
URL = https://thecompany.ninja/rustom-cavasjee-cooper-1970/ 
6Hemant Varshney, R.C. Cooper vs Union of India – Bank Nationalization case – Case summary, law Times 
Journal, URL = http://lawtimesjournal.in/r-c-cooper-v-union-of-india-bank-nationalization-case-case-summary/ 
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 The Parliament to explain their position that they not will undoubtedly enough 

remunerate the landowners changed article-31(2) in the event that their property is 

procured by the state. "Sum" was put rather than pay in the arrangements. 

 Article-19(1) (f) was delinked from article-31(2). 

 Article-32 C a new provision was added to the constitution to remove all difficulties 

that:- 

 Article-14, 19, and 31 are not to be applied to any law enacted under the 

fulfillment of objectives laid down under article-39(b) and 39(c). 

 Any law to give effect to article 39(b) and 39(c) will be immunized from court’s 

intervention. 
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Internet and Mobile Association of India v. Union of India and 

Others 

 

Case   : Writ Petition (Civil) No. 528 of 2018 

Appellant : Internet and Mobile Association of India 

Respondent : Union of India and Others 

 

Court  : The Supreme Court of India 

Jurisdiction : Civil Original Jurisdiction 

Bench  : Honorable Justice Rohinton Fali Nariman, Honorable Justice  

                                Aniruddha Bose and Honorable Justice V Ramasubramanian 

Date of Decision: 04.03.2020 

Author  : Honorable Justice V Ramasubramanian 

Acts & Sections 

Involved : Banking Regulation Act, 1949 

   The Payment and Settlement Systems Act, 2007 

   Article 19(1)(g) of the Constitution of India,1949 

   The Payment and Wages Act, 1936 

                        The General Clauses Act, 1897 

   

  Article 19(1)(g) of the Constitution of India 

                        Section 2 of the Banking and Regulation Act, 1949 

                        Section 18 of the Banking and Regulation Act, 1949 

                        Section 45(l) of the Banking and Regulation Act, 1949 

                        Section 22(1) of the Banking and Regulation Act, 1949 

                        Section 36(1)(a) of the Banking and Regulation Act, 1949 

                        Section 18 of the Payment of Wages Act,1936   
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Counsels 

 

Petitioner : Shri Ashim Sood 

  : Shri. Nakul Dewan 

 

Respondent : Shri Shyam Divan 

    

Other Information 

 

Themes : Digital Currency, Crypto Currency 

 

Outcome : Declaratory Relief 

 

Type of Law : Criminal Law 

 

Tags  : Bit Coin, Digital Currency, Crypto Currency 

 

Significance : The decision developed the scope of digital currency as RBI has    

                                 said that block chain technology is under consideration 

  

 

 

INTRODUCTION 

 

The circular released by Reserve Bank of India in April 2018 made a huge impact in the 

financial field especially to the people who are doing the business with the help of virtual 

currencies including bit coins. The Supreme Court in its detailed judgement struck down the 

circular and thereby opened the scope of digital currency/ bit coins and crypto currencies. 

 

 

 



 

24 
 

 

BACKGROUND 

 

Reserve Bank of India issued a circular dated 06.04.2018 and by which it prohibited the banks 

and other entities from trading in virtual currencies. It further said entities should not encourage 

any individuals or do any kind of services with those individuals/entities who are dealing 

virtual currencies. This circular had a negative impact in Indian Economy and had a huge 

impact in Indian economy. This made a standstill of the business entities who were in the 

business with the virtual currencies and made them to an untoward situation. Also, this circular 

made a big full stop to the scope of virtual currencies/digital currencies and its future.  

 

The Reserve Bank of India forced to issue this circular as virtual currency transactions or 

digital currency transactions is like a second currency in Indian Economy with paper currency 

transactions and which will have huge impact in Indian Currency Rate and Economy of India.  

 

The RBI said the problem in the economy because of virtual currency transactions are as 

follows: 

 Loss to the Economy 

 Money Laundering 

 Can promote terrorist activities too 

 

The petitioners contended that there is no such thing, and it can be regulated, and the circular is 

contradicting to the fundamental rights enshrined in the Constitution of India.  

 

FACTS 

 

The Circular issued by RBI immediately raised the concern in respect of consumer protection 

from trading of virtual currency. The RBI Circular is intended with the suspicions that these 

virtual currency transactions would lead to money laundering, terrorist activities, second line of 

economy and no control over the transactions.  
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The RBI circular directed the banks and other entities not to dealt with virtual currencies, 

maintaining accounts, registering, trading, clearing, giving loans against virtual currencies, 

accepting virtual currencies as collateral, opening accounts of exchanges dealing with them and 

transfer or sale/purchase of virtual currencies.  

 

This was challenged by Internet and Mobile Association of India. This petition was allowed on 

the ground of Proportionality. It is pertinent to note that in 2013, RBI has issued a circular 

citing the legal and security risks in respect of transacting in virtual currencies and for holding 

it.  

 

 

ISSUES 

i. Whether RBI has powers to issue circular? 

ii. Whether the circular issued by RBI is valid or not? 

 

PETITIONER CONTENTIONS 

 

i. RBI has no power to prohibit the activity of trading in Virtual Currencies 

ii. Virtual currencies do not fall within the credit system of country 

iii. RBI has no power to control and regulate the financial system  

iv. As per Sec 35A(1)(a) and 36(1)(a) of Bank Regulation Act, 1949, RBI has no power to 

give blanket directions 

v. RBI has no power to deal with activities involving virtual currencies as per Sec 10(2) of 

the Payment and Settlement Systems Act, 2007. 

vi. A total prohibition through a circular by RBI is unconstitutional and restricting the 

fundamental rights as enshrined in the constitution under Article 19(6) and violative to 

principles enshrined in the Article 19(1)(g) of the Constitution. 

vii. The impugned circular bans with immediate effect the virtual transactions and virtual 

exchange transactions without any legislation is not valid.  

viii. The RBI through the circular fails to understand the schemes established in VC’s 
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ix. The impugned Circular is manifestly arbitrary, based on non-reasonable classification 

and it imposes disproportionate restrictions. 

 

 

RESPONDENT CONTENTIONS 

 

i. Virtual currencies do not satisfy the basic criteria that no store value, medium of 

payment, unit of account to consider that as a currency. 

 

ii. Virtual Currency exchange do not have any proper mechanism 

 

iii. Virtual Currency Exchanges do not have any formal or structured mechanism for 

handling consumer disputes/grievances. 

 

iv. Virtual Currencies because of no mechanism can be used for illegal activities such as 

money laundering, terrorism, cross border terrorism and such other activities 

 

v. The impugned decision of RBI is legislative in character and is in the realm of an 

economic policy decision taken by an expert body warranting a hands-off approach 

from the Court. 

 

vi. The impugned decision is within the range of wide powers conferred upon RBI under 

the Banking Regulation 41 Act, 1949, the Reserve Bank of India Act, 1934 and the 

Payment and Settlement Systems Act, 2007. 

 

vii. The impugned decisions do not violate any of the rights guaranteed by Articles 14, 19 

and 21 of the Constitution of India. 

viii. The ambit of the 2013 press release was much wider than just consumer protection. RBI 

cautioned users, holders and traders of VCs about the potential financial, operational, 

legal, customer protection and security related risks they were exposing themselves to. 
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ix. In any case, there is no complete ban on virtual currencies or on the use of distributed 

ledger technology by the regulated entities 

 

 

REASONING 

 

i. No power to RBI 

 

The court dealt it extensively by means of analysing the power of Central Bank before and 

after its inception historically. With its detailed and extensive discussion, the Court held that 

RBI is now vested with the obligation to operate the monetary policy framework in India. The 

Court further observed that by means of scanning of RBI Act, 1934 in its entirely would show 

that the operation / regulation of the credit / financial system of the country to its advantage, is 

a thread that connects all the provisions which confer powers upon RBI, both to determine 

policy and to issue directions.  

 

Based on and in detailed extensive study, the Court observed that RBI has powers to issue such 

directions. 

 

ii. Virtual Currency/Crypto Currency 

 

The RBI has failed to show any semblance of any damage suffered by means of virtual 

currency / crypto currency transactions to its regulated entities. The RBI concern about its 

regulated entities including Nationalized Banks, Scheduled Commercial Banks, Co-operative 

Banks, NBFCs but they have never had loss or adverse effect either directly or indirectly 

because of virtual / crypto currency transactions, which RBI failed to establish.  

 

RBI took a stand that, it has not banned virtual/crypto currency, but Government has not come 

with any legislations for regulating the same. Despite several committee reports and 

recommendations, Government does not have any clear view to frame the legislation. Two 
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draft bills both of which advocated exactly opposite positions, it is not possible for the Court to 

hold that the impugned measure is proportionate.  

 

 

DISPOSITION 

 

The Court observed the facts, contentions and with findings and reasonings decided the case by 

means of relying on the earlier precedents, 

 

i Any attempt to define what a virtual currency is, it appears, should follow the Vedic 

analysis of negation namely “neti, neti”. Avadhuta Gita of Dattatreya says, “by such 

sentences as ‘that thou are’, our own self or that which is untrue and composed of the 5 

elements, is affirmed, but the sruti says ‘not this not that’. The concept of Neti Neti is 

an expression of something inexpressible, but which seeks to capture the essence of that 

to which no other definition applies. This conundrum will squarely apply to crypto 

currencies and hence this flashback, into its genesis, so that its DNA is sequenced.  

 

ii. The IMF report says the following- “But in the future, large crypto currencies holdings 

could complicate monetary policy management”  

 

iii. The Court extensively analysed the meaning of the term digital currency / crypto 

currency / virtual asset and how it has been handled in various countries. It observed 

that there is an unanimity of opinion among all the regulations and the Governments of 

various countries that though virtual currencies has not enquired the legal tender.  

 

iv. Traditionally ‘money’ has always been defined in terms of the 3 functions or services 

that it provides namely (1) a medium of exchange (2) a unit of account and (3) a store 

of value. But in course of time, a fourth function namely that of being a final discharge 

of debt or standard of deferred payment was also added.  

 



 

29 
 

v. The Court relied on the decisions of Wisconsin Central Ltd v. United States7, Moss v. 

Hancock8 held that so long as VCs do not qualify as money either in the legal sense 

(not having a legal tender status) or in the social sense (not being widely accepted by a 

huge population as a medium of exchange), they cannot be treated as currencies within 

the meaning of any of the statutory enactments from which RBI draws its energy and 

power. 

 

vi. The Court relied on the decisions of CIT v. Kasturi & Sons Ltd 9, Dhampur Sugar 

Mills Ltd. v. Commissioner of Trade Tax10, the court find the detailed meaning of the 

term “Money”. “Money is a legal tender, but cash is narrower than money”. 

 

vii. The Court mentioned that, the decision held in SEC v. Trendon Shaver11, through 

which bit coin can be used as money. 

 

viii. In addition to the above, the Court relied on United States v. Ulbrich12, United States v. 

Faiell13, BFXNA Inc14, the bitcoin and other virtual currencies are observed as 

commodities under the relevant provisions of the statute.  

 

ix. In United States v. Murgio15, it was observed by Court that Bitcoin is not a commodity. 

 

x. In Elloy de Freitas v. Permanent Secretary of Ministry of Agriculture, Fisheries, 

Lands and Housing16 only a three-fold test namely (i) whether the legislative policy is 

sufficiently important to justify limiting a fundamental right (ii) whether the measures 

designed to meet the legislative objective are rationally connected to it and (iii) whether 

the means used to impair the right or freedom are no more than is necessary to 

 
7 585 US ___ 2018, 138 S. Ct. 2067 (2018), US Supreme Court 
8 (1899) 2 QB 111 
9 (1999) 3 SCC 346 
10 (2006) 5 SCC 624 
11 Case No. 4: 13-Cv-416 (August 6, 2013) – District Court of Texas 
12 31F. Supp. 3d 540 (2014) 
13 39F. Supp. 3d 544 (2014) 
14 CFTC Docket No. 15-33 dated 24-09-2015 
15 209 F. Supp. 3d 698 (2016) 
16 [1999] 1 AC 69 
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accomplish the objective. These three tests came to be known as De Freitas test. But a 

fourth test namely “the need to balance the interests of society with those of individuals 

and groups” was added by the House of Lords in Huang v. Secretary of State for the 

Home Department17. These four tests were more elaborately articulated by the 

Supreme Court of United Kingdom in Bank Mellat v. HM Treasury (No. 2)18. 

 

xi. Therefore, in the light of the above discussion, the petitioners are entitled to succeed, 

and the impugned Circular dated 06-04-2018 is liable to be set aside on the ground of 

proportionality. Accordingly, the writ petitions are allowed, and the Circular dated 06- 

04-2018 is set aside.  

 

 

 

CONCLUSION 

 

The circular issued by Reserve Bank of India to direct its regulating entities to do such action 

in banning of crypto currencies made the petitioner to fight against the same and get the justice 

in the apex court of India. The Court decision has resulted to a free mind set in the minds of 

Start-ups, business entities who are dealing in crypto currency transactions. 

InlthelmeantimelGovernment has formulated 2 bills in this regard for controlling and 

regulating crypto currencies and it is yet to be tabled before the Parliament for its approval.  

 

 

 

 

 

 

 

 

 
17 1 [2007] UKHL 11 
18 [2013] UKSC 39 



 

31 
 

 

United Bank of India Vs. Smt. Kanan Bala Devi & Ors [1987] 

Case Number -  Civil Appeal No. 1747 (N) of 1973. 

Which Court Held – Supreme Court Of India 

Date Of Judgement – 21/04/1987 

Bench  -     KHALID, V. (J), OZA, G.L. (J) 

Subject   -    Code of Civil Procedure, 1908: Order XXII, Rules 4 and 10-A  

                                                                                                                             

Rule 4 -  Procedure in case of death of one of several defendants or of sole defendant 

 Where one of two or more defendants dies and the right to sue does not survive against the 

surviving defendant or defendants alone, or a sole defendant or sole surviving defendant dies 

and the right to sue survives the Court, on an application made. 

 

Rule 10A    -        Duty of pleader to communicate to Court death of a party 

              

Wherever a pleader appearing for a party to the suit comes to know of the death of that party, 

he shall inform the Court about it, and the Court shall there upon give notice of such death to 

the other party, and, for this purpose, the contract between the pleader and the deceased party 

shall be deemed to subsist. 
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 FACTS 

•The defendant in the suit was one Ramesh Chandra Roy Choudhury. 

 

•The plaintiff was the United Bank of India Ltd. 

 

• The defendant had an over-draft account with the bank. A suit was instituted against him by 

that branch in 1952 for recovery of certain sums with interest. 

 

• He died on the 6th November, 1960. 

 

• On the 20th Dec., 1960 the widow of the defendant, Smt. Kananbala Devi informed the 

Deshapriya Park Branch of the bank of the death of the defendant. The bank had several 

branches in Calcutta. One of the branches was the Royal Exchange Branch. It was this branch 

that instituted the suit in question. 

 

• The applications for impleading the legal representatives of the defendant and for setting 

aside abatement were made in 1968, about 8 years after the death of the defendant. They 

pleaded that the concerned branch of the bank had no knowledge of the death of the defendant 

till it was informed by the other branch. 

 

• The High Court rejected the applications on the ground that no sufficient cause was shown for 

setting aside abatement. It held that an intimation of the death of the defendant to the bank in 

the other branch could be treated as intimation to the branch, which was the plaintiff in the suit. 

 

• Then the Bank authority filed a Special Leave Petition (SLP) in the Supreme Court 

 

 ISSUE BEFORE THE COURT: 

 Whether notice to one branch of a bank notice to other branches? 
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 CONTENTIONS 

 

• The learned counsel for the appellant submits that it would be extremely dangerous for courts 

to impute knowledge of the death of a customer with all the branches of a bank, solely on the 

strength of information given to  a particular branch of the bank. 

 

• It is submitted that in these days when banking business has expanded by leaps and bounds 

with branches spread over large areas, it would not be possible for a particular branch to know 

the death of one of its customers if that branch had not been informed of  the death. In the 

absence of highly technical modern methods or computerized information to all the branches, 

of their customers and their details, no branch of a bank can be presumed to know whether a 

particular customer is alive or not unless that bank 1s given necessary information. 

 

• The submission that all branches of a bank should be imputed with constructive knowledge of 

the death of a customer simply because one of the branches had been informed of it would 

result in adverse consequences and would defeat actions by banks for recovery of dues and 

would work great loss to banks and would harm public interest. 

 

JUDGEMENT 

• For the foregoing reasons we hold that the High Court was in an error in rejecting the 

application to set aside abatement and to condone delay on the plea that notice to one branch 

will be notice to other branches. 

 

• We set aside the judgment of the High Court and allow this appeal with no order as to costs, 

As indicated above, the matter will rest here and the bank will not be permitted to proceed 

against the defendant or his legal representatives to realize the amount involved in the suit. 
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•  The amount will be deemed to have been fully discharged. We have only decided the 

question of law for the benefit of the banks and general public. 

 

  ANALYSIS 

Notice to one branch of the bank is not notice   to all branches of bank. There will be no 

presumption of notice constructively. The SC held that the notice of death of the customer in 

one branch of the bank will not serve as the constructive notice to all other branches. 
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CANARA BANK VERSUS N.G SUBBARAYA SETTY & ANR., 

2018 

 

FACTS OF THE CASE 

NG Subbaraya Setty owed certain dues to a public sector bank, Canara Bank. As part of his 

repayment strategy, he signed an assignment deed in 2003 assigning to the bank, his trademark 

“EENADU” (used in respect of incense sticks). After receiving payments for several months, 

the bank cancelled the assignment deed citing that as per the Banking Regulation Act, 1949, 

the bank could not be engaged in any business other than banking, and could not be an assignee 

of a trademark. 

This case pertains to two suits. The first one was in 2004, when Setty challenged the deed’s 

cancellation, and also asked for recovery of the sum of money he had paid to the bank against 

the assignment thus far. The bank countersued for a declaration that the assignment deed was 

unenforceable in the eye of law. By a common judgment in 2013, the bank’s suit was 

dismissed and Setty’s suit was partly allowed, stating that the bank had no right to cancel the 

assignment deed. Setty then filed a review petition to recover the sum of money he had 

originally claimed, which was also allowed in 2015.  The bank challenged this review 

judgment, but not the original judgement. 

The second suit came about in 2008, when Setty sued the bank to recover an additional sum of 

money that had been paid between 2004 and 2007 against the assignment deed. In 2015, a 

court held that the earlier common judgment of 2013 (which the bank had not appealed 

against), was res judicata between the parties. The bank appealed this 2015 judgement, but the 
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suit was dismissed on grounds of res judicata in 2017.  A few days before the 2017 judgment 

came, the bank sought a review against the original judgment in the first suit. 

The court allowed the bank’s appeal, on grounds that the original judgment in the 2004 suit had 

effectively validated a transaction which was prohibited under law.  

 

ISSUES RAISED BEFORE THE COURT 

Two provisions of law were relevant in this case, firstly, under section 45(2) of Trades Mark 

Act of 1999, unless the assignment deed was registered, it cannot be received in evidence by 

any court. Secondly, under sections 6 and 8 read with section 46(4) of Banking Regulation Act, 

1949, the bank cannot do any business other than banking business. Another issue was whether 

this case was barred by the doctrine of res judicata. 

PETITIONER’S CONTENTIONS 

Canara Bank contended that as per the Banking Regulation Act, 1949, the bank could not be 

engaged in any business other than banking and could not be an assignee of a trademark and 

therefore cancelled the assignment deed and the same was unenforceable in the eye of law. 

RESPONDENT’S CONTENTIONS 

Setty challenged the deed’s cancellation, and also asked for recovery of the sum of money he 

had paid to the bank against the assignment thus far. 

 

JUDGEMENT 

The court held that the Bank could not use the trademark to sell incense sticks as that would 

interdict Section 8 of the BR Act (banking companies are prohibited from dealing in 

buying/selling/bartering of goods unless it is in connection to realising the security held by 

them). Moreover, the court held that the Bank cannot permit third parties to use the trademark 

and earn royalties as that would violate Section 6 of the BR Act, which provides an exhaustive 

list of permitted businesses for banking companies.  
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The court held that the assignment was not valid because the parties did not attach intellectual 

property as security at the time of entering into the loan agreements. Finally, it was declared 

that the trademark was not a part of, or connected with, any security for loans made to the 

respondent and that it could not be property that came into possession of the Bank while 

satisfying the claims of the Bank. 

The Supreme Court, in the present case, summed up the issue of res judicata as follows: 

The general Rule is that all issues that arise directly and substantially in a former suit between 

two parties are res judicata in a subsequent suit between them. These would include issues of 

fact, mixed questions of fact and law, and issues of law. 

The exceptions to this general rule are as follows: 

(i) Where an issue of law decided between two parties in a former suit relates to the 

court’s jurisdiction, an erroneous decision is not res judicata in a subsequent suit, 

even where the issue raised is directly and substantially the same. 

The court went on to elaborate that an erroneous decision as to the jurisdiction of a court 

cannot clothe that court with jurisdiction where it has none. So, for example, a civil court 

cannot send a person to jail for an offence committed under the Indian Penal Code. In any 

event, its judgment would not bind a criminal court in a subsequent proceeding between the 

same parties, where the Magistrate sentences the same person for the same offence under the 

Penal Code. 

(ii) An issue of law which arises between the same parties in a subsequent suit or 

proceeding is not res judicata if, by an erroneous decision given on a statutory 

prohibition in the former suit, the statutory prohibition is not given effect to. This is 

despite the fact that the issue may be the same as that directly and substantially in 

issue in the previous suit. This is because in such cases, the parties’ rights are not 

the only matter for consideration as the public policy contained in the statutory 

prohibition cannot be ignored. 

(iii) A third exception is if the issue of law is different from that in the previous suit. 

This can happen when the issue in the second suit is based on different facts from 

the issue in the first suit. Equally, where the law is altered since the earlier decision, 
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the issue in the subsequent suit is not the same as in the previous suit, because the 

law to be interpreted is different. 

 

ANALYSIS 

This case rules that unless the court clears it, an unregistered assignment deed will not be 

admissible as evidence. Extending it to preclude assignment of trademarks as security for 

loans/advances would run afoul of the TM Act, which allows any registered trademark to be 

assignable. 

Although intellectual property is legally possible security, the various aspects of the nature of 

IP make it very uncertain for the banks to realise their debts through this process. If an 

appropriate method is introduced for valuation and registrations, it would be easier for the 

banks to increasingly accept intellectual property as security. 

 

Hyperlinks 

 https://indiankanoon.org/doc/163696803/  

 http://www.legalserviceindia.com/legal/article-2476-ip-financing-vindicating-the-

ruling-in-canara-bank-v-s-ng-subbaraya-setty.html  

 https://www.casemine.com/judgement/in/5ae0013f9eff43625ff7bc6    

 https://www.obhanandassociates.com/blog/trademarks-banks-and-res-judicata/  
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State Bank of India vs V. Ramakrishnan on 14 August, 2018 

APPELLANT –  SBI 

RESPONDENT -   V. RAMAKRISHNAN 

 

FACTS OF CASE  

In February 2014, M/s. Veesons Energy Systems Private Limited ("Corporate Debtor"/ 

"Company") availed credit facilities from depository financial institution of India ("Financial 

Creditor"/ "Bank"). Mr. V Ramakrishna, the director of the corporate signed a 

private guarantee in favor of depository financial institution of India. because 

the company didn't pay its debts, the assets of the corporate were classified as non-performing 

assets on July 26, 2015. The bank-initiated proceedings under The Securitization and 

Reconstruction of monetary Assets and Enforcement of Securities Interest Act, 2002 

("SARFAESI Act") and issued notice under section 13(2) of the SARFESI Act, demanding the 

outstanding amount from the corporate and therefore the personal guarantor. because 

the outstanding amount wasn't paid within statutory period of 60 days, the Bank issued a 

possession notice on November 18, 2016, thereby, taking symbolic possession of the secured 

assets of the corporate. 

 

On May 20, 2017, the corporate filed an application under section 10 of the Insolvency and 

Bankruptcy Code, 2016 before the National Company Law Tribunal ("NCLT"/ "Tribunal") 

initiating corporate insolvency resolution process against itself. The Tribunal admitted the 
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appliance and passed an order of Moratorium under section 14 of the IBC. Even after 

declaration of moratorium, the bank proceeded against property of private guarantor under 

SARFAESI Act and issued a purchase notice on July 12, 2017. Being aggrieved, the 

private guarantor approached NCLT for stay of proceeding under SARFAESI Act. The 

Tribunal by its order dated September 18, 2018, prohibited the Bank from proceeding against 

the property of private guarantor during moratorium period. An appeal was filed by the Bank 

before the National Company Law Appellate Tribunal ("NCLAT"), whereby the NCLAT 

relying upon section 60 and section 31 of the Code, held that moratorium under section 14 will 

apply to non-public guarantor also  

 

The said decision was challenged before the Hon'ble Supreme Court of India by 

the depository financial institution of India on the bottom that the moratorium period 

envisaged under section 14 is applicable only to corporate debtor and therefore the Bank 

can henceforth proceed against the property of private guarantor. 

 

Issues Involved 

 Whether the period of moratorium under section 14 of Insolvency and Bankruptcy 

Code is applicable to Personal Guarantor? 

 

APPLEANT CONTENTION    

SBI was saying that V. RAMAKRISHNAN is liable to pay the debt.  

RESPONDENT CONTENTION  

Respondent argued that the corporate debtor and personal guarantor are separate entities and 

that a corporate debtor undergoing insolvency proceedings under the Code would not mean that 

a personal guarantor is also undergoing the same process. As the guarantor’s liability is distinct 
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and separate from that of the corporate debtor, a suit can be maintained against the surety, 

though the principal debtor has not been sued. 

 

JUDGMENT 

 

On the interpretation of Section 14 of the Code- 

The Court observed that Section 14 did not make any reference to personal guarantors and it 

was only the corporate debtor, which was referred to therein. In such a scenario, a plain reading 

of Section 14 would lead to the conclusion that the period of moratorium would have no 

application to the personal guarantors of a corporate debtor. 

The Court also considered it appropriate to refer to Section 22 of the erstwhile Sick Industrial 

Companies (Special Provisions) Act, 1985 (SICA), which inter alia provided that no suit for 

the enforcement of any guarantee in respect of loans or advances granted to the industrial 

company shall lie/be proceeded with, except with the consent of the Board of Industrial and 

Financial Reconstruction (BIFR) or the Appellate Authority. 

In this context, the Court noted that SICA was repealed on 1 December 2016 and Section 14 of 

the Code was brought into force with effect from the same date. The Court, therefore, 

concluded that the Parliament, while enacting Section 14, had this history in mind and 

specifically did not provide for any moratorium along the lines of Section 22 of SICA. 

 

On the scheme of Section 60- 

The Court observed that Section 60(1) of the Code, which provided that the adjudicating 

authority in relation to the insolvency resolution and liquidation of both corporate debtors and 

personal guarantors shall be the NCLT, was only important in that it locates the NCLT which 

would have the territorial jurisdiction in proceedings against corporate debtors. In stating so, 

the Court turned down the argument of Veesons and Mr. Ramakrishnan (the Respondents) that 

the period of moratorium extends to the guarantor as well. 

The Court also noticed the reference to ‘personal guarantors’ in sub-sections (2) and (3) of 

Section 60 and went on to clarify the scheme of these provisions. It observed that the moment 

there was a proceeding pending against the corporate debtor under the Code, any bankruptcy or 
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insolvency resolution proceeding against the individual personal guarantor would have to be 

transferred or filed before the NCLT, as the case maybe. 

However, the Court also clarified that until Part III of the Code is brought into force, the NCLT 

shall decide the proceedings pertaining to personal guarantors only in accordance with the 

Presidency-Towns Insolvency Act, 1909 or the Provincial Insolvency Act, 1920 as the case 

may be. 

 

On the amendment to Section 2(e) of the Code- 

By way of the Insolvency and Bankruptcy Code (Amendment) Act, 2017 (Amendment Act), 

Section 2(e) of the Code was substituted with effect from 23 November 2017 to bring personal 

guarantors within the ambit of the Code. This amendment, along with Section 60, was heavily 

relied upon by the Respondents to contend that the period of moratorium extends to the 

guarantor as well. The Respondents also placed reliance on the Statement of Objects of the 

Amendment Act, wherein one of the objectives was to extend the provisions of the Code to 

personal guarantors with a view to further strengthen the corporate insolvency resolution 

process. 

The Court, in response to the arguments elucidated above, observed that Section 2(e) shall 

apply only for the limited purpose contained in sub-sections (2) and (3) of Section 60 of the 

Code. In view of the Court, this was the true purport behind the objective to “further strengthen 

the corporate insolvency resolution process”. 

 

On Sections 96 and 101 of the Code- 

In support of the argument that the period of moratorium does not extend to personal 

guarantors, SBI placed heavy reliance on Part III of the Code, and in particular, on Sections 96 

and 101. It was argued that even though Part III of the Code was not yet in force, if any 

insolvency resolution process was to be carried out against a personal guarantor, it could have 

been done only under Part III of the Code – which contains separate moratorium provisions, 

namely, Sections 96 and 101. 

The Court accepted the above submission and further noted that the protection of moratorium 

under the above Sections was far greater than that of Section 14. This was because under these 

Sections, the pending proceedings in relation to the debt (and not the debtor) are stayed. In this 
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context, the Court further observed that the object of the Code was to not allow guarantors, 

who in the case of corporate debtors were mostly Directors in management of the company, to 

escape from an independent and co-extensive liability to pay off the entire outstanding debt. 

The Court further relied upon the judgment in State of Kerala & Ors v Mar Appraem Kuri Co. 

Ltd. & Anr [(2012) 7 SCC 106] to substantiate the argument that even though Part III was not 

in force, it was certainly open for the Court to, for the purpose of interpretation, rely upon 

Sections 96 and 101 as any law made by the Legislature was law on the statute book even 

though it may not have been brought into force. 

 

On the argument under Section 31 of the Code- 

The Court also considered the emphasis of SBI on Section 31 of the Code, which inter 

alia provides that once a resolution plan as approved by the committee of creditors takes effect, 

it shall be binding on the corporate debtor as well as the personal guarantor. 

The Court noted that this was only for the reason that otherwise, under Section 133 of the 

Indian Contract Act, 1872, any change made to the debt owed by the corporate debtor, without 

the surety’s consent, would relieve the guarantor from payment.  

The Court further observed that in fact, Section 31(1) made it clear that the guarantor cannot 

escape payment as the approved Resolution Plan may well include provisions as to payments to 

be made by such guarantor.  

 

On the Amendment Ordinance- 

The Court noted that SBI placed heavy reliance on the substitution of Section 14(3) by way of 

the Ordinance dated 6 June 2018. However, the Respondents contended that the Ordinance 

could not have retrospective operation and therefore, would not have a bearing on the present 

appeals.  

In response to the above argument, the Court observed that the amendment was clarificatory in 

nature and therefore, could be retrospective in its operation. In support of the argument that the 

Ordinance was clarificatory in nature, the Court also relied upon the Report dated 26 March 

2018 prepared by the Insolvency Law Committee.  The Committee had suggested that the 

intention of Section 14 was not to bar actions against assets of guarantors to the debts of the 
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corporate debtors and had consequently, recommended that an explanation to clarify this may 

be inserted in Section 14 of the Code. 

 

ANAYLYSIS 

The judgment provides clarity and settles the confusion caused as a result of conflicting 

decisions on this issue. It also assumes significance in the maximum amount because it paves 

the way for the Ordinance, promulgated on 06.06.2018, to possess retrospective operation a 

minimum of within the context of Section 14 citing the ‘clarificatory’ nature of the 

amendment. 

 

Interestingly, the judgment also highlights the ‘difficulty’ faced by the Court when hearing the 

matter due to the very fact that different provisions of the Code were brought into force on 

different dates. especially, the question of whether Part III of the Code was effective also 

caused some confusion during the hearing, pursuant to which the Court decided to appoint 

an friend of the court to help them within the matter. 
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Outcome : Declaratory Relief 

 

Type of Law : Criminal Law 

 

Tags  : SARFAESI Act, Sec 13(2) of SARFAESI Act 

 

Significance : The honourable apex court disapproves passing of Interim Orders                          

                                 by High Court in Writ Petitions where alternate statutory remedies  

                                 are not exhausted. 

   

 Efficacious Remedy for challenging the petition issued U/s.13(4) of the 

SARFAESI Act is affirmed by the Honourable Court u/s.17 of the Act.  

  

INTRODUCTION 

 

The respondent whose loan account has become nonperforming asset and the action has been 

initiated by bank for recovering the amount. The bank issued notice under Sec 13(4) of 

SARFAESI Act, and the same has been challenged before High Court under Article 226 of the 

Constitution and the impugned order was challenged by the appellant in the apex court. By this 

significant judgement, the apex court has held that in financial matters like loans, High Courts 

passing orders under Article 226 of the Constitution without exhausting the alternate remedies 

available under a statute, ought not to have been passed. 

 

BACKGROUND 

 

The respondent whose loan account has become NPA and the action has by the bank for 

recovering the amount. The bank issued notice U/s. 13(4) of SARFAESI Act, and the same has 

been challenged before High Court under Article 226 of the Constitution and the impugned 

order was challenged by the appellant in the apex court.  
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FACTS 

 

The bank initiated the recovery process against the loan account which has become Non-

Performing Asset because of non-repayment. The bank issued notice U/s.13(4) of SARFAESI 

Act and the same was challenged before High Court under Article 226 of the Constitution.  

 

The Honourable High Court passed an order, and the impugned order was challenged by the 

appellant in the apex court.  

 

ISSUES  

 

i. Whether Interim Order passed by High Court is tenable? 

ii. Whether Writ Petition filed under Art 226 of the Constitution is Maintainable? 

 

 

PETITIONER CONTENTIONS 

 

i. Issue of notice U/s. 13(2) of SARFAESI Act 

ii. Objections U/s.13(3A) were considered 

iii. Possession Notice issued U/s.13(4) read with Rule 8 as per the statutory norms  

iv. Remedy of Appeal before DRT as enshrined U/s.17 of SARFAESI Act  

v. Right to Appeal before Appellate Tribunal U/s.18 of SARFAESI Act. 

vi. Interim Order was passed on the very first date, without an opportunity to the appellant 

to file a reply. 

 

 

RESPONDENT CONTENTIONS 

 

i. Inability to service the loan was genuine 
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ii. Collateral Security includes agricultural lands which has to be excluded U/s.31 of 

SARFAESI Act 

iii. Sought for regularization of the loan 

 

iv. Failure of the bank to consider the regularization and the order was passed U/s.13(3A) 

and the right to appeal U/s.17 was not noticed 

v. No other option to file writ and want to discharge the loans. 

vi. Large number of applications are pending with Honourable High Court but the 

appellant preferred to challenge the respondent. 

 

REASONING 

 

i. Jurisdiction Under Article 226 is not obsolete 

 

This court normally enters interim order passed by honourable high courts under Article 226 of 

the Constitution as enshrined under Article 136 of the Constitution except in special 

circumstances. 

 

The court observed that The Commissioner of Income Tax and Others v Chhabil Das 

Agarwal, 2014 (1) SCC 603, held that normal rule is that a writ petition under Article 226 of 

the Constitution ought not to be entertained when the alternate remedy is available except in 

some exceptional cases. 

 

As held in “Thansingh Nathmal case, Titaghur Paper Mills case and other similar 

judgments that the High Court will not entertain a petition under Article 226 of the Constitution 

if an effective alternative remedy is available to the aggrieved person or the statute under which 

the action complained of has been taken itself contains a mechanism for redressal of grievance 

still holds the field. Therefore, when a statutory forum is created by law for redressal of 

grievances, a writ petition should not be entertained ignoring the statutory dispensation. 
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As held in Punjab National Bank v. O C Krishnan and Others (2001) 6 SCC 569 that, the 

alternate remedy available under DRT Act was discussed extensively and in which the Court 

Observed that the High Court should not have entertained the petition under Article 227 of the 

Constitution and should have directed the respondent to take recourse to the appeal mechanism 

provided by the Act. 

 

ii. Further proceedings under U/s.13(4) 

  

As held in Satywati Tandon (Supra) case, the High Court has restricted further proceedings 

U/s.13(4) of the Act. The Court also observed that it is a serious concern that despite several 

repeated pronouncement, the Honourable High Court is continuously ignoring the alternate 

remedy available under the provisions of DRT Act and SARFAESI Act. 

 

The Court observed that as held in Union Bank of India and another vs. 

Panchanan Subudhi, 2010 (15) SCC 552 this court has stayed the proceedings U/s.13(4) of 

SARFAESI Act. 

 

No doubt an alternate remedy is not an absolute bar to the exercise of jurisdiction under Article 

226, but it is a well-established principle that when there is an availability of alternate remedy, 

the High Court should not entertain such writ petitions under Article 226 of the Constitution.  

 

DISPOSITION 

 

The Court observed the facts, contentions and with findings and reasonings decided the case by 

means of relying on the earlier precedents, 

 

When a position, in law, is well settled because of judicial pronouncement of this Court, it 

would amount to judicial impropriety to say the least, for the subordinate courts including the 

High Courts to ignore the settled decisions and then to pass a judicial order which is clearly 

contrary to the settled legal position. 
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The Court observed that as held in Dwarikesh Sugar Industries Ltd. vs. Prem Heavy 

Engineering Works (P) Ltd. and Another, 1997 (6) SCC 450 that such judicial adventurism 

cannot be permitted, and we strongly deprecate the tendency of the subordinate courts in 

not applying the settled principles and in passing whimsical orders which necessarily has 

the effect of granting wrongful and unwarranted relief to one of the parties. It is time that 

this tendency stops  

 

As observed in Satyam Tandon (Supra), that no doubt an alternative remedy is not 

an absolute bar to the exercise of extraordinary jurisdiction under Article 226 but by now it is 

well settled that where a statute provides efficacious and adequate remedy, the High Court will 

do well in not entertaining a petition under Article 226. On misplaced considerations, statutory 

procedures cannot be allowed to be circumvented. As observed in Union Bank of India and 

another vs. Panchanan Subudhi, 2010 (15) SCC 552 that the approach adopted by the High 

Court was clearly erroneous.  

 

As observed in Dwarikesh Sugar Industries Ltd. vs. Prem Heavy Engineering Works (P) 

Ltd. and Another, 1997 (6) SCC 450, this court disapproved the reasons of the High Court.  

The impugned orders are therefore contrary to the law laid down by this Court under Article 

141 of the Constitution and unsustainable. They are therefore set aside, and the appeal is 

allowed 

 

CONCLUSION 

 

The Honourable Supreme Court clearly reiterated that when there is an alternate remedy 

available, the High Court entertaining writ petitions and passing orders is erroneous.  
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United Bank of India vs The Debts Recovery Tribunal & Ors (8 

April, 1999) 

Petitioner – United Bank of India 

Respondent – The Debts Recovery Tribunal & Ors 

Date of Judgement – 8 April 1999 

Bench – G.B. Pattanaik, M.B. Shah 

 

FACT OF THE CASE 

 

The appellant, United Bank of India filed a suit in High Court of Calcutta for asserting different 

relaxations against the defendants. While the suit was pending in the Court of Judicature of 

Calcutta, the parliament enacted the Recovery of Debts Due to Banks and Financial Institutions 

Act, 1993 (hereinafter referred to as ‘the act’). The main objective of this enactment was to 

provide for the establishment of tribunals for expeditious adjudication and recovery of Debts 

Due to Banks and Financial Institutions and for matters connected therewith or incidental 

thereto. With reference to section 31 of the said Act, the suit which was pending in the High 

Court of Calcutta was transferred to the Debts Recovery Tribunal, established under the said 

Act and was renumbered as transferred application no. 163 of 1996. The respondents preceded 

an application before the Debt Recovery Tribunal, maintaining that the tribunal had no 

jurisdiction to entertain the instant petition in question. The respondents were of the view that it 

should be again transferred to the High Court of Calcutta. The tribunal rejected the application 

filed by the defendants holding that the tribunal has the jurisdiction to decide the claim of the 

plaintiff. The three defendants, thereafter filed three separate applications under Article-227 of 

the Constitution of India challenging the orders passed by the tribunal by the impugned order, 

the High Court set aside the order of the tribunal. The reason behind this adjudication they 

ascertained that the claim in question cannot be held to be a ‘debt’, defined under Section 2(g) 

of the Act. The High court was also of the outlook that the suit as framed, is one for damages 
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and compensation that is required to be quantified prior to a decree to be passed and such a suit 

will not be within the purview of the provisions of the act in question. 

 

 

ISSUES 

 

     The accompanying issues had been raised in this case are as follows: - 

 Whether the said claim of the plaintiff can be said to be a claim for recovery of debts 

due to the plaintiff as provided under section-17(1) of the act. 

 Whether the High Court has rightly set aside the order of the Debts Recover? 

 

PETITIONER’S CONTENTIONS 

 

 Mr. G.L. Sanghi, the learned senior counsel, appearing for the plaintiff – appellant 

contends that the plaint read as a whole on the basis of averments mode and the reliefs 

sought for it cannot be held to be a suit for compensation but on the other hand, it is 

essentially a suit for realization of money due to a bank which has become due in 

course of the business activity undertaken by the bank and as such it is a suit for 

recovery of a debt under section-2(g) of  the act and the High Court committed error in 

holding that the tribunal had no jurisdiction. 

 According to Mr. Sanghi a suit for recuperation of debt from one of the defendants does 

not cease to become so merely because certain ancillary and incidental comfort has 

been looking for against some other defendants. 

 Mr. Sanghi has referred few of the cases. In case of State of Panjab vs S. Rattan Singh19 

on which Mr. Sanghi has also relied upon, the question for consideration was whether 

in view of section-4 and 11 of the Patiala Recovery of State Dues Act, a Civil Court can 

have jurisdiction to determine whether a person is a defaulter or not? 

 Mr. Sanghi, lastly urged that the very purpose and object of the act will be defeated if 

the suit in question is not allowed to be disposed of by the tribunal constituted under the 

 
19 (1964) 5 SCR 1098 
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said Act. According to Mr. Sanghi, the expression ‘debt’ in section-2(g) has a wide 

ambit and there should be no justification to give it a narrower meaning and thereby 

limiting the jurisdiction of the tribunal. 

 

 

RESPONDENT’S CONTENTIONS 

 

 Mr. Gupta, the learned senior counsel, pleading for the defendants on the other hand 

contended that the plaintiff’s claim is one for damages and compensation which would 

again be dependent upon the investigation or collecting information from the 

defendants 2 and 3 with the view to the refund pay orders and the statement of accounts 

thereof. 

 According to Mr. Gupta, the expression ‘debt’ as defined under Section 2(g) of the said 

Act, may have a wide ambit, but it will not encompass the instant claim as there was no 

borrowing from the plaintiff’s bank by the defendants. Therefore, the learned counsel 

concluded that the High Court of Calcutta has rightly come up to the conclusion that the 

debt tribunal has no jurisdiction to entertain the suit in question.  

 Mr. Gupta, relied upon the case of Union of India vs Raman Iron Foundry20 in 

Support of his Contentions that the plaintiff’s claim cannot be held to be a debt within 

the meaning of section-2(g) of the act, in the aforesaid case, the issue before the Court 

was whether in view of clause 18 of the General Condition of Contract Contained in 

standard form of contract, can be Government exercise the right to retain the money due 

to the contractor even before the claim against the contractor is satisfied. Thus clause 18 

of the General Condition of Contract was for consideration and considering the same, 

the court repelled the stand of union of India that it can retain the sum of the contractor, 

even before the claim of the union against the contractor is adjudicated upon. 

 

 

 

 
20 (1974) 2 SCC 231. 
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JUDGMENT 

 

 The SC clearly stated that the claim in question made by the plaintiff is essentially one 

for recovery of a debt and therefore, it is the tribunal which has the exclusive 

jurisdiction to decide the dispute and not the ordinary Civil Court. In this view the SC, 

held that the HC of Calcutta has made an error to hold that the dispute in instant claim 

is not entertainable by the Debt Recovery Tribunal.   

 The Court Came to hold: -  

        “It is reasonable to conclude that the provisions of section-4 of the act empower 

the head of the department to Direct not only the amount of state dues recoverable but 

also the liability of the alleged defaulter to pay those debts. It follows, therefore, that in 

views of provision of Section 11 of the act, no Civil Court can have jurisdiction to 

determine these two matters such as determining the amount of state dues recoverable 

and the liability of the alleged defaulter to pay the amount”.21 

 

 

ANALYSIS 

 

From the above arguments and instances, it can be concluded that the Supreme Court while 

deciding the matter has clearly emphasized that the High Court of Calcutta has made an error 

while interpreting the provision of Section 17 and Section 2(g) of the Recovery of Debts Due 

to Banks and Financial Institutions Act. The SC set aside the impugned order of High Court of 

Calcutta and directed that the claim in question which was transferred to the Debt Recovery 

Tribunal, be disposed of by the tribunal in accordance with law.  

       

 
21 United Bank of India vs The Debts Recovery Tribunal & Ors, Indiankanoon.org, URL = 
https://indiankanoon.org/doc/530648/#:~:text=PETITIONER%3A%20UNITED%20BANK%20OF%20INDIA,T
HE%20DEBTS%20RECOVERY%20TRIBUNAL%20%26%20ORS.&text=The%20appellant%2C%20United%2
0Bank%20of,reliefs%20against%20the%20three%20defendants  
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Kotak Mahindra Bank Ltd. V. Hindustan National Glass & Ind. 

Ltd. & Ors. 

Appellant: Kotak Mahindra Bank Ltd. 

Respondent: Hindustan National Glass and Ind. Ltd and Ors. 

Civil Appeal No. 8916, 8917, 8918 of 2012 

Court held: Supreme Court of India 

Bench: Two Judge Division Bench of A.K. Patnaik and Swatanter Kumar 

Date of Judgement: 11 December 2012 

Subjects: Reserve Bank of India Act 1934, Indian Contract Act 1872, Securities Contract 

Regulation Act 1956 and RBI’s Master Circular on Wilful Default.    

 

General Introduction 

The term ‘derivate’ itself defines its meaning as something obtained from somewhere and 

when this word accompanies with ‘finance’, it becomes ‘financial derivatives’ which means 

obtaining value/price in a contract from any underlying asset. These assets can be a foreign 

currency, an interest rate, a share, an index or a commodity.  

 

Historical Relevance  

A few people argued that ‘derivative transactions’ comes under the ambit of wagering 

agreements of Section 30 of the Indian Contract Act 1872. Thus, these agreements are of void 

nature and cannot be questioned in the court of law. Whereas, to overcome this restriction the 

Securities Contract Regulation Act of 1956 broadened its scope and included derivatives under 

the definition of ‘security’. To make the derivative contracts legalised, in 1999, by the means 

of amendment Section 18A was added to Securities Contract Regulation Act.  
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In 2006, the Central Bank redefined the meaning of ‘derivative’ by passing the amendment in 

the Reserve Bank of India Act 1934.  

 

Precedents  

In Rajshree Sugars & Chemicals Limited v Axis Bank Limited. (C.S. No. 240 of 2008, 

Decided on 14.10.2008, Mad HC), the question arose in the court of law regarding legality of 

foreign exchange derivatives and was this covered under wagering agreements or not. The 

court responded negatively and put forward the following observations- 

1. For wagering agreements, two parties must hold the contradicting views regarding the 

future event. 

2. Over the happening or non-happening of events one will lose whereas the other will 

win which is exactly not the case in derivatives. 

3. Two parties involved in a wager are not much interested in the final outcome except the 

stake and this is completely opposite when we talk about derivatives.  

 

From these above-mentioned three conditions of wagering agreements, only the first one will 

reflect on the nature of derivatives. Hence, the court claimed that foreign exchange derivatives 

and wagering agreements cannot be read equally.  

 

In the case of Kotak Mahindra Bank Ltd. V. Hindustan National Glass & Ind. Ltd. & Ors, 

(Civil Appeal No. 8916 of 2012, 8917 of 2012, 8918 of 2012) the Supreme Court tackled the 

situation where a company on its non-performance of payment duties indulged into the foreign 

exchange derivatives transactions with a bank who claimed to call it as a ‘wilful defaulter’ 

under RBI’s Master Circular which commenced in 2002 and is getting renewed every year. 

 

The major question which revolved around the case was whether a bank termed as ‘lender’ or 

not especially when it comes to foreign exchange derivative transactions. In the primary 



 

57 
 

appeals Calcutta High Court held that Master Circular could only be applied in the borrowers 

and lenders relationship and if the bank could not be termed as lender, application of Master 

Circular and client treatment as a wilful defaulter, wasn't a possible case. Whereas, in the 

further judgements of the remaining two cases, the Bombay High Court put forward the 

contradicting opinions.  

 

Issues before the Hon’ble Supreme Court 

1. Whether a wilful default in meeting payment obligations to a bank under a derivative 

transaction will be covered under the Master Circular? 

2. Whether any information relating to a party who has defaulted in payment of its dues 

under derivative transactions can be disclosed by a bank to the RBI or any other bank 

because of an implied contract between the bank and its customer? 

 

Arguments of the Appellant 

 The intention of the RBI while issuing the Master Circular was to cover all eventualities 

where ‘payment/repayment obligations’ exist and therefore the Master Circular would 

cover all banking transactions including off balance-sheets transactions, such as, 

derivatives, guarantees, Letters of Credit, etc. 

 

 Section 45E in Chapter III-A of the 1934 Act clearly provides that any credit 

information contained in any statement submitted by a banking company under Section 

45C or furnished by the bank to any banking company under Section 45D shall be 

treated as confidential. Therefore, any information relating to a derivative transaction 

entered into by a customer of the bank cannot, therefore, be disclosed by the bank either 

to the RBI or to any other bank. 
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Arguments of the Respondent 

● Under the Master Circular a wilful default can arise only out of a lender-borrower 

relationship between the bank and its constituent and therefore, unless the bank has 

given a loan or an advance to its constituent, the question of wilful default under the 

Master Circular does not arise. 

 

● Information regarding dues under derivative transactions will come within the 

expression ‘credit information’ in Section 45A(b) and (c). Therefore, disclosure of such 

credit information is not hit by Section 45E of the 1934 Act. 

 

 

Observation by the Hon’ble Supreme Court 

Keeping in mind the mischief that the Master Circular seeks to remedy and the purpose of the 

Master Circular, the definition of ‘wilful default’ in clause 2.1 of the Master Circular means not 

only a wilful default by a unit which has defaulted in meeting its repayment obligations to the 

lender, but also means a unit which has defaulted in meeting its payment obligations to the 

bank under facilities such as a bank guarantee. 

RBI has regulatory powers under the 1934 and 1949 Acts. Foreign exchange derivative 

transactions may not involve a lender-borrower relationship between the bank and its 

constituent, but dues by a constituent remaining unpaid to a bank may affect the credit policy 

and the credit system of the country thus obviously coming within the meaning of credit 

information under Section 45A(c)(v) of the 1934 Act. 

 

Conclusion 

Apart from the above observations, the Supreme Court also advised the strict reading of Master 

Circular as it affects the penalty and constitutionality. Moreover, the bank guarantees and 

derivative transactions made by borrowers and clients of the bank are also held responsible 
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under Master Circular on Wilful Default. But constant chaos regarding the nature of derivatives 

is still not solved. No legislative or judicial body came out with a conclusion over the 

derivatives coverage under the wagering agreements of contract act or not. The judgment of the 

apex court in Kotak Mahindra Bank Ltd. V. Hindustan National Glass & Ind. Ltd. & Ors 

only interpreted the ruling of Madras High Court in the Rajshree Sugar Mills case in expanded 

form whereas a systematic exposition in the field of financial derivatives remains untouched.  
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Syndicate Bank vs Jaishree Industries and Others on 20 January, 

1994 

BENCH:  KS BHAT, MS MIRDHE        COURT: KARNATAKA HIGH COURT 

 

FACTS 

1) The first defendant in the suit is the appellant herein. The parties are referred to with 

reference to their rankings in the trial Court hereafter. 

2) The plaintiff is a partnership firm manufacturing and selling Super Enamelled Aluminium 

Winding Wires at Ahmednagar. 

3) The plaintiff firm requires aluminium coils for the purpose of its business. 

4) The third defendant approached the partners of the plaintiff firm and claimed himself as a 

recognised government auctioneer of the Defence Department of Government of India. He 

offered the partners a deal in which they were getting aluminium coils at floor price. 

5) The third defendant was entitled to brokerage of 10% on entire deal. The third defendant 

persuaded the plaintiff partners to believe that aluminium coils were available at Bangalore 

with M/s. Axle Conductor Industries Ltd. (hereinafter referred to as 'Ltd. concern') which 

according to the third defendant was a Government of India undertaking belonging to its 

Defence Department. 

6) The third defendant also got the partners into purchasing the available aluminium coils for a 

sum of Rs. 2,51,125/-. A draft was purchased by the partners of the firm at Ahmednagar 

payable to M/s. Axle Conductor Industries Ltd., at Bangalore. 

7) The draft was purchased from State Bank of India for a sum of Rs. 2, 51,125/-. 

8) According to the plaintiff, the third defendant told the partners of the firm that an agreement 

shall have to be executed by them on Rs. 5/-stamp paper in favour of the Defence Director, 

Conductor Industries Ltd., Government Ordinance Factory Unit, AIR Craft Shed, Bangalore, 
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and accordingly the agreement was prepared and the said agreement along with the bank draft 

was kept in an envelope bearing the alleged emblem of the said Ltd. concern. 

9) The envelope was closed by the third defendant, but instead of returning the said envelope 

he managed to handover a similar envelope to the partners which was not noticed by the said 

partners at that time. 

10) Now, the third defendant and the said partners went to the transport office to book for the 

transportation of the consignment where the third defendant left the two partners stating that he 

would meet them at the office of the transport company at 4.00 p.m. so that all of them can 

proceed to the factory to collect the goods.  

 11) However, the partners of the plaintiff firm could not meet the third defendant even though 

they waited for him till late in the evening and only at the late hour in the evening they realised 

that the third defendant had absconded and was not traceable. 

12) Next day the partners went in search of the Axle Conductor Industries Ltd. and the Defence 

building but they could not find the location of these establishments. They realised that those 

establishments were not at the address stated by the third defendant. It is at that time they 

suspected the bona fides of the third defendant and opened the envelope with them and realised 

that the envelope did not contain the draft purchased at Ahmednagar and the envelope 

contained only a bank stamp paper of Rs. 5/- and another blank paper.  

13) On further enquiries and investigations, it was revealed that the draft had been collected 

through the first defendant bank at its Indiranagar Branch, Bangalore. Eventually it was also 

realised that the third defendant was suspected to have been guilty of similar cheating and the 

police department conveyed this information to the plaintiff firm. It was further realised that 

account was opened on 10-9-1979 in the name of M/s. Axle Conductor Industries Ltd. by the 

Proprietor R. K. Vayas. 

14) The partners also discovered that, while opening the account the name of the account 

holder was given as Axle Conductor Industries though the actual account was opened in the 

name of the Limited Concern. 
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15) The application for opening the account was given as if it was a proprietary concern and 

therefore the Bank obviously did not seek the necessary information or held any enquiry as to 

the incorporation of the Limited Concern, its Memorandum of Association, etc. 

 

ISSUES RAISED BEFORE COURT: 

1)  Whether the first defendant acted negligently and whether first defendant is entitled to 

seek protection under SECTION 131 of the Negotiable Instruments Act? 

2) Whether the plaintiff has no right to maintain the suit as having purchased the draft in 

the name of 3rd defendant and handed over the same to 3rd defendant? 

 

PETITIONER’S CONTENTION 

On further investigation it was also found that the account was started, as having been opened 

in the name of a proprietary concern, but, somehow the word ‘Ltd.’ was inserted subsequently. 

However, fact remains that the account purported to be in the name of "M/s. Axle Conductor 

Industries Ltd., by Proprietor R.K. Vayas". 

According to the plaintiff firm, they held the first defendant viz. Syndicate bank responsible for 

being negligent while opening the account and collecting the draft and making payment to the 

third defendant.  

Plaintiff firm demanded that the bank should pay them a sum of Rs. 3,19,000/- with interest at 

6% per annum on Rs. 2,51,125/- from the date of the suit till the date of realisation. 

 

 

 

RESPONDENT’S CONTENTION 
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The first defendant contended that it acted in good faith and the account was opened on the 

basis of the reference and the introduction given by its long-standing customer referred in the 

plaint. 

According to the first defendant it was not liable to pay the value of the draft to the plaintiff 

because essentially the plaintiff was negligent in purchasing the draft in favour of the fictitious 

company.  

There is a clear statement that the account was opened in the name of Axle Conductor 

Industries and in the form prescribed for opening the accounts of proprietorship concern R. K. 

Vyas described himself as proprietor of the said Axle Conductor Industries. It is further stated 

in the account opening form that he would be opening a factory very soon. According to the 

first defendant, since the account was opened in the name of a proprietary concern there was no 

negligence on the part of the first defendant. Similarly in the specimen signature card the third 

defendant had signed and there was nothing to show that the account was opened in the name 

of Limited Company. 

The first defendant asserts that the draft in question was a genuine draft and there was no 

suspicious circumstance and there was no connection between the opening of the account and 

the collection of the draft. 

 

JUDGEMENT 

The evidence of the manager of the first defendant clearly shows that, be acted in great haste 

and exhibited undue interest in obtaining the cash from another branch of the bank for 

disbursement to the third defendant, even beyond the office hours and the payment made to 

third defendant on 9-10-1979 was entered in the accounts as on 10-10-1979 and by that time 

the clerk of the branch had noted the peculiar feature of the cheque being issued by a Limited 

concern by its proprietor and had conveyed his opinion to the said manager. Even then, no 

immediate step was taken to trace the third defendant. 

The first defendant bank acted without taking any care; it was throughout negligent with regard 

to the relevant facts of this case and it is not entitled to the protection of Section 131 of the Act. 
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The fact that partners of the plaintiff firm were also negligent in purchasing the draft even 

before verifying the existence of the 'Limited concern' and the availability of the goods which 

they wanted to buy, is entirely irrelevant while considering the liability of the first defendant 

bank. 

Appeal is dismissed. Decree of the trial court is affirmed. As a price for the gullibility of the 

partners of the plaintiff firm, we deny the plaintiff the costs of this appeal. No order as to costs 

in this appeal. Trial court decree is affirmed in all respects. 

 

ANALYSIS 

This case rules that the bank should have been more vigilant even though there were so many 

loopholes still it didn’t take any action regarding the same which resulted in this fraud so it 

can’t seek protection under SECTION 131. 

If the bank would have been a little more responsible and rose suspicion against the third 

defendant, then it could’ve been avoided. 

 

HYPERLINKS 

 https://www.coursehero.com/file/p533e9uj/In-Syndicate-Bank-vs-Jaishree-Industries-

and-Others-AIR-1994-Karnataka-315-the/ 
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State Bank of India & Others v/s P. Soupramaniane 

 

Case No - C.A. No.-007011-007011 / 2009 

Court -   Supreme Court of India 

Judges - HON'BLE MR. JUSTICE L. NAGESWARA RAO, HON'BLE MR. JUSTICE M.R. 

SHAH 

Date Of Judgement - 26 April 2019 

Judgement By -  H RAOON'BLE MR. JUSTICE L. NAGESWARA 

  

Facts 

The Respondent who was working as a Messenger in the State Bank of India at Puducherry 

was discharged from service by an order. The appeal filed by the Respondent against the order 

of discharge was dismissed. Later, the Staff Union took up the cause of the Respondent and 

made a representation on his behalf which was also rejected. Challenging the aforementioned 

orders, the Respondent filed a Writ Petition in the High Court which was dismissed by a 

learned Single Judge. Aggrieved thereby, the Respondent filed a Writ Appeal which was 

allowed by the Division Bench of High Court. The order of discharge of the Respondent from 

service was set aside and the Appellants were directed to reinstate the Respondent. The 

Appellants were directed to pay 1/4th of the salary from the date of discharge till the date of 

reinstatement as back wages and held discharge of the Respondent from service is on the basis 

of conviction for an offence involving moral turpitude. 

 Issues  

• Prohibition of employment of managing agents and restrictions on   certain forms of 

employment. 
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• Whether conviction of Respondent could be said to be for an offence involving moral 

turpitude? 

 

CONTENTIONS 

Petitioner - the State Bank of India at Puducherry was discharged from service by an order 

dated 15.05.1986. The appeal filed by the Respondent against the  order  of  discharge   was 

dismissed on 03.07.1986.  Later, the Staff Union took up the cause of the Respondent and 

made a on his representation   behalf which was also rejected on 04.05.1992. 

Bank filed SLP in Supreme Court and notice was issued by the Supreme Court in Special 

Leave Petition and the judgment of the High Court was stayed. Thereafter, leave was granted 

on and the interim order was made absolute. 

 

Respondent - Soupramaniane had appeal against the order of discharge which was dismissed 

and then he filed a Writ Petition in the High Court of Judicature at Madras which was 

dismissed by a Single Judge. Aggrieved thereby, he filed a Writ Appeal which was allowed by 

the Division Bench of the Madras High Court. The order of his discharge from service was set 

aside and the Bank was 

directed to reinstate him with the direction of payment of 1/4th of the salary from the date of 

discharge till the date of reinstatement as back wages. 

 

 Judgement 

 

• After fighting legal battle for almost 33 years, the bank employee P Soupramaniane got 

relief from the apex court which held that his termination of job was wrong as the 

offence for which he was convicted did not amount to moral turpitude. The sacked 

employee, who attained the age of superannuation in 2012 during the pendency of the 

case, will however be getting 1/4th of the salary from the date of discharge till the date 

of retirement as back wages. 
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Held: There was no motive for the Respondent to cause the death of the victims. The criminal 

courts below found that the injuries caused to the victims were simple in nature. On an overall 

consideration of the facts of this case, the crime committed by the Respondent does not involve 

moral turpitude and he is not liable to be discharged from service. 

  

Analysis 

The apex court has rightly held that all cases of assault or simple hurt cannot be categorized as 

crimes involving moral turpitude. Character and nature of crime are crucial elements in 

deciding whether an offence qualifies as one involving moral turpitude or not and each case 

should be examined in light of its peculiar facts and circumstances. 

The court has rightly laid down the test to determine if an offence involves moral turpitude or 

not, it has not elucidated as to in what manner these tests are to be applied. For example, an act 

may shock the moral conscience of one section of society and at the same time not appear to be 

morally wrong to another section since the moral inventory of each section of the society is 

largely different. However, as can be seen from the recent progressive judgements of the apex 

court whereby Section 377 of the Indian Penal Code was struck down so far as it applied to 

consensual sex between persons of the same gender or the judgement whereby entry of women 

into the Sabarimala temple was allowed, it can be seen that the Supreme Court has guided the 

general public in the right direction. In these cases, several persons from our society were 

against the acts of the concerned individuals and yet the apex court in its supreme wisdom 

passed the aforementioned judgements. 

Finally, after fighting legal battle for almost 33 years, the bank employee P 

Soupramaniane got relief from the apex court which held that his termination of job was 

wrong as the offence for which he was convicted did not amount to moral turpitude.  
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Hyperlinks  

https://m.timesofindia.com/india/offence-of-causing-simple-hurt-is-not-moral-turpitude-to-

sack-bank-employee-supreme-court/amp_articleshow/69061789.cms  

https://indiankanoon.org/doc/179282359/  

https://chambersofnitinchopra.wordpress.com/category/employment-law/moral-turpitude/  
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BANK OF MAHARASHTRA v.  PANDURANG KESHAV AND 

ORS. 

 

CIVIL APPEAL NO. 7045 OF 2005 
PETITIONER – BANK OF MAHARASHTRA 

RESPONDENT- PANDURANG KESHAV AND ORS 

 

FACTS 

Paper and Pulp Conversions Limited ('Company') had taken a loan from Bank of 

Maharashtra 

("Appellant") within the year 1980. Upon facing liquidity problems, the corporate closed 

its operations in 1992 followed by an order for liquidation by the Board of 

industrial Financial Reconstruction ("BIFR"). The Appellant filed proceedings against the 

corporate and its directors for recovery of certain amounts with future interest. The DRT 

ordered for payment of sums to the Appellant and held that within the event of the 

corporate failing to repay the due and outstanding amounts, the Appellant was entitled to 

sell all the properties to recover such amounts. 

Simultaneously, recovery proceedings were initiated by employees of the 

corporate ("Respondents") before the DRT praying for registration of their claims before 

auctioning of the properties by the Appellant. The Recovery Officer auctioned the 

movable properties of the corporate and received certain amounts of which a 

neighbourhood was kept aside towards the employees' likely claims. 

Almost immediately, the workers filed a writ petition before the Bombay supreme 

court ("Bombay HC") for appointment of a provisional liquidator and for staying further 

proceedings before the DRT. The writ was opposed by the Appellant. The Bombay HC 

passed an order for liquidation of the corporate and appointment of a politician Liquidator. 

The Bombay HC also held that the jurisdiction to work out the payment and its priorities 
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totally vested with the DRT and directed the DRT to retain INR 11,755,000 (amount 

claimed by the staff) until the claim of the employees decided resulting in an appeal before 

the SC. 

 

ISSUE 

1. Whether in case of liquidation of a company, the claims of the employees 

which rank paripassu(equal footing) to the creditors’ claims, should be 

considered by the Official Liquidator or the DRT? 

 

APPELANT CONTENTION 

Firstly, that staff cannot claim any rights over the security held by a bank or a financial 

organization which DRT lacked requisite competence to make a decision on adjudication 

of their claims. the target or aim of DRT is to adjudicate the claims and recovery of dues 

of banks and financial institutions and not employee related dues which should be dealt by 

an appropriate forum like the industrial Tribunal. 

Secondly, if the debtor company is already in liquidation process and therefore 

the security has been sold within the proceedings before the DRT, then such proceeds 

from sale must be distributed taking with regard paripassu the charge to the limited extent 

of “employees portion”. Therefore, it had been argued that the corporate was within 

the process of starting their liquidation process and therefore the employees had no claim 

to the assets of the corporate or any standing to approach the DRT to participate during 

a proceeding filed by a bank or financial organization. 

 

 

 

RESPONDENT CONTENTION- 
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The staff on the opposite hand contended that the DRT had the proper to anticipate not only a 

situation when the corporate is in liquidation but also when the corporate, though not in 

liquidation, are going to be rendered as an empty shell if the assets of the corporate are 

sold and therefore the proceeds are handed over to financial institutions and banks. 

With reference to the claims of the creditor, it had been argued that the official liquidator 

represented the whole body of creditors and therefore the rights of the workers rank 

paripassu thereupon of the secured creditors.  

 

 

JUDGEMENT 

The SC while analysing the arguments, held that the employees’ dues were 

paripassu with secured creditors under section 529A of the Companies Act, 1956 

and a combined reading of section 529A and proviso to section 529(1)(c) of the 

Act indicates that where a company is in liquidation, a statutory charge is created 

in favour of the employees in respect of their dues over the security of every 

secured creditor and this charge is paripassu with that of the secured creditor. 

Such statutory charge of the secured creditor is limited to the extent of the 

employees’ portion in relation to the security held by the secured creditor in the 

company. 

 

ANALYSIS 

After an in-depth analysis of the case there have been certain measures that were as per me 

right according to the law of current times and correspond with the companies Act of 

today. But the appellants were somewhere correct that employees’ 

claims shouldn't override the creditor’s claim during the liquidation process. However, 

there are some statutory provisions already mentioned during this regard which the claims 

of both employees and creditors are on equal footing and has got to be applied 

wherever the corporate goes into liquidation. At this point it's mandatory to 
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incorporate the employees’ claim which is restricted to the extent of the secured creditors 

and vice-versa. 

The SC laid down certain rules for the determination of the claims of employees after the 

observations which are as follows: 

Statutory charge is made in favour of employees for his or her dues which is 

paripassu thereupon of the secured creditor when a corporation is in liquidation or when 

the assets of the corporate are sold for the recovery of dues but before the proceeds 

realized from the sale are disbursed. However, an equivalent is restricted to the extent of 

employee’s portion in reference to the safety held by the secured creditor of the debtor 

company and can be selected the date of the liquidation order. 

Prior to full and final disbursement of sale proceeds if the debtor company goes into 

liquidation and subsequently Official Liquidator is appointed, disbursement of 

undisbursed sale proceeds by DRT can only be done after giving notice to and hearing the 

liquidator. within the event of claims by employees, the DRT has two options: 

either pay off the bank or the financial organization as per the recovery certificate after 

securing an indemnity bond of restitution of the quantity of the employees’ dues as could 

also be finally determined by the Official Liquidator, or set apart tentatively, some of the 

undisbursed amount towards employees’ dues within the ration as per the illustration in 

Section 529(3)(c) of the Act and disburse the balance amount to the bank on an 

undertaking to resituate the quantity to the extent of the employees’ dues as could also 

be finally decided by the Official Liquidator. 

The first option must be exercised only within the situation where no application for 

distribution of employees’ dues against the corporate has been made by the Official 

Liquidator or the workers before the DRT. Where the sale of security has been affected in 

lieu of DRT’s recovery certificate, the distribution of proceeds has got to be made by the 

DRT alone consistent with Section 529A of the Act and by no other authority.  

The employees acquire the standing of the secured creditors on and from the date of order 

of liquidation and become entitled to the distribution of sale proceeds. 
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Central Bank of India & Ors v. Madan Chandra Brahma & Anr, 

(2007) insc 852 (22 August 2007) 

Petitioner – Central Bank of India & Ors 

Respondent – Madan Chandra Brahma & Anr 

Date of Judgment – 22 August 2007 

Bench – K.G. Balakrishnan & P.K. Balasubramanyan  

 

Fact of the Case 

On 9 June 1969, Respondent No.1 was appointed for the time being as an Assistant in 

Guwahati Bank. On 19 July 1969, the Central Bank (appellant bank) along with other banks 

was nationalized. As per the relevant regulation, the age of retirement was fixed as 58 years in 

all Nationalized Banks. On 1 August 1975, the Guwahati Bank was merged with the 

Purbanchal Bank. The Scheme of Amalgamation between the Guwahati Bank and the 

Purbanchal Bank was not brought on written. In Purbanchal Bank too, the age of retirement 

was 58 years. Respondent No.1, who had meanwhile been confirmed in the Guwahati Bank, 

had been promoted on 1 July 1975 as an officer in that Bank. On amalgamation, respondent 

No.1 thus became an officer of the Purbanchal Bank with effect from 1 August 1975, the age of 

retirement being 58 years. On 29 August 1990, the Purbanchal Bank merged with the appellant 

Bank under a scheme of Banking Regulation Act, 1949. The Appellant Bank was to frame 

Regulations with a view to bring the employees of Purbanchal Bank on a par with those of the 

appellant Bank. On 6 May 1991 the appellant Bank, in terms of Clause II of the Scheme of 

Amalgamation fixed the pay and other service condition of officers and employees of the late 

Purbanchal Bank and made the Central Bank of India Service Regulation 1991, with effect 

from 1 April 1991. Respondent no.1 whose date of birth has been recorded as 1 August 1934 

was to attain the age of 58 years by 31 July 1992. On 17 July 1992, the appellant Bank 
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enlightened the respondent no.1 that he would be reaching the age of retirement on 1 August 

1992. Respondent no.1 by his reply dated 23 July 1992, sought to dispute his date of birth. That 

apart he also claimed that he would retire not on attaining the age of 58 years but only on the 

attaining the age of 60 years, as per Regulation-19 of the Service Regulation 1979 on the basis 

that his original appointment in the Guwahati Bank was on 9 June 1969 and hence he was 

entitled to continue in service of the appellant Bank, till he attained the age of 60 years. The 

appellant Bank did not accept this stand of respondent no.1 and retired him on his attaining the 

age of 58 years. 

Issues 

 Whether the Division Bench of the high Court of justifiable in granting the relief to the 

respondent No.1 that the age of superannuation is 60 years and he should be 

remunerated for the time which he was not employed? 

 Whether the decision of the learned Single Judge was justified in favouring the Central 

Bank of India? 

 

Appellant Contentions 

 The learned counsel for the appellant contended that the Clause 1.3 of Regulation 19 is 

allured since respondent No.1 became the employee of the Bank only after 19.7.1969 

and he should be treated as employee recruited after the said date. 

 The learned counsel for the appellant relied on the case of Chairman, Canara Bank, 

Bangalore v. M.S. Jasra & Ors (1992), where the SC held that the employee become 

the employee of the Canara Bank and was, therefore, entitled to the rights given under 

Section 45 (5)(i) proviso (ii) of the Banking Regulation Act, 1949 which entitled the 

respondent to the same terms and conditions of service as employees of the Canara 

Bank.  

 The counsel further argued that the age of superannuation, in the two banks, i.e. the 

Guwahati Bank and the Purbanchal Bank was 58 years. Further he stated that nothing in 
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the Regulations would enable the respondent No. 1 to claim that he was entitled to 

continue till the age of 60 years. 

 They further contented that the Division Bench of the High Court had made an error in 

holding that respondent No. 1 was entitled to continue his service till the age of 60 

years. And the learned single Judge was, therefore, justified by dismissing the Writ 

Petition.  

 The counsel further cited a case of B.S. Yadav & Anrs v. Chief Manager, Central 

Bank of India & Ors (1987), where the SC held that rules regarding the age of 

superannuation is different in case of before nationalization and after nationalization. 

The age of retirement before nationalization was 60 years and after is 58 years. 

Therefore, the employees who are recruited through amalgamation after nationalization 

should not stand on a better footing than that of the recruited by the Central Bank itself 

after nationalization.  

 

Respondent Contentions 

The learned counsel for the respondent claimed that Clause 1.2 of the Regulation 19 is attracted 

since he was recruited to Guwahati Bank prior to 19.7.1969 and promoted as an officer after 

19.7.1969 in the Guwahati Bank, therefore, he must be taken to have been employed to the 

appellant Bank post to 19.7.1969 and was therefore entitled to continue his job till the age of 60 

years.  

 

Judgment 

The SC held that taking in view of the contentions posed by the appellant and the respondent, 

the respondent is not entitled to the relief claimed by him. The court said he should be paid 

some amount in the exercise of jurisdiction under Article 142 of Indian Constitution. The time 

of the respondent has been wasted a lot and it would be appropriate to direct the appellant to 

pay a sum of 1 lakh to the respondent ex-gratia within a period of three months from today.  
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The SC further stated that they allowed the appeal and dismissed the decisions of the High 

Court. And they further directed the parties to suffer their costs here and in the High Court.  

 

 

Analysis 

     After analysing all the facts and circumstances the Single Judge Bench have taken the right 

decision and also the Apex Court has in the opinion of wasting the time of the court by the 

respondent and put the penalty of Rs 1lakh. In this case the court has taken the narrower 

approach and relied up on the decision of the Sub-ordinate Court. 
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M/S Durga Hotel Complex vs Reserve Bank Of India & Others on 

15 March, 2007 

 

BENCH - H.K. SEMA & P.K. BALASUBRAMANYAN 

COURT – SUPREME COURT OF INDIA 

 

FACTS: 

 The appellant, a partnership firm, sought a loan from the third respondent Bank for putting up 

a hotel. In April 1997, a loan of Rs. 15 lakhs were sanctioned by the Bank. The Bank disbursed 

a sum of Rs. 11,58,750/-. The appellant sought an additional advance. The proposal in that 

behalf was not accepted by the Bank. The Bank recalled the loan after crediting Rs. 3,41,250/- 

out of the original loan sanctioned. The appellant made a complaint before the Banking 

Ombudsman under clause 16 of the Banking Ombudsman Scheme, 1995. Clause 16 enabled 

any person, who had a grievance against the Bank, to make a complaint in writing to the 

Banking Ombudsman. The appellant made the complaint about what it called the unauthorised 

or fraudulent withdrawal from the account of the appellant and the non-credit of proceeds to 

the account of the appellant. It was contended that the crediting of Rs. 3,41,250/- or withdrawal 

thereof from the account of the appellant was unauthorised, and that the appellant had suffered 

considerable loss because of the delay on the part of the respondent.  By way of relief, it was 

claimed that the Bank should further credit the remaining sanctioned loan to the account of the 

appellant.  

The total interest for the period should be exempted and there should be a direction to pay 

towards loss of the appellant a sum of Rs. 16.9 lakhs.  

The respondent Bank opposed the complaint. The respondent Bank questioned the jurisdiction 

of the Banking Ombudsman to entertain such a complaint. 
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 The respondent Bank approached the Debts Recovery Tribunal constituted under the Recovery 

of Debts Due to Banks and Financial Institutions Act, 1993 (for short, "the Recovery of Debts 

Act") for recovery of amounts alleged to be due from the appellant.  

The complaint of the Bank was being dealt with by the Tribunal. 

The respondent Bank sought the permission of the Reserve Bank of India to challenge the 

award passed by the Banking Ombudsman in a court of law. Meanwhile, the appellant found 

that the respondent Bank was not complying with the directions in the award of the Banking 

Ombudsman. The appellant therefore filed writ before the High Court of Patna. 

 

ISSUES RAISED BEFORE THE COURT: 

1) Whether the subsequent filing of the claim by the Bank before the Debts Recovery Tribunal 

would oust the jurisdiction of the Banking Ombudsman in a complaint earlier instituted 

before him? 

2) Whether the claims put forward before the Banking Ombudsman in its complaint by the 

appellant fell within the jurisdiction of the Ombudsman under the Scheme and 

consequently whether the directions issued by him were within his province under the 

Scheme? 

 

PETITIONER’S CONTENTION: 

 The appellant found that the respondent Bank was not complying with the directions in the 

award of the Banking Ombudsman. The appellant therefore filed before the High Court of 

Patna under Article 226 of the Constitution of India praying for the issue of a writ of 

mandamus directing the respondent Bank to implement the award of the Banking Ombudsman. 

 

RESPONDENT’S CONTENTION: 

The respondent Bank opposed the complaint. The respondent Bank questioned the jurisdiction 

of the Banking Ombudsman to entertain such a complaint. It contended that the jurisdiction of 
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the Banking Ombudsman was confined to certain matters specified in that behalf and the 

claims of the appellant were not within the purview of the Banking Ombudsman. The claims 

raised by the appellant did not come within the purview of the Banking Ombudsman under the 

Banking Ombudsman Scheme, 1995. 

 

JUDGMENT: 

It is therefore obvious that the appellant can make all his claims before the Debts Recovery 

Tribunal while defending the claim of the Bank, including the ones he has put forward before 

the Banking Ombudsman. 

Then the question is whether the subject matter of the complaint came within the purview of 

the Banking Ombudsman. Clause 13(b) of the Scheme indicates the jurisdiction of the 

Ombudsman. Clause (b) provides that he could entertain complaints concerning loans and 

advances only insofar as they relate to non-observance of the directives of the Reserve Bank of 

India on interest rates, delays in sanction/non-observance of prescribed time schedule for 

disposal of loan applications and non-observance of any other directions or instructions of the 

Reserve Bank of India, as may be specified for the purpose of the Scheme from time to time. It 

is seen, as found by the High Court, that there was no claim that the respondent Bank was 

guilty of non-observance of any directive of the Reserve Bank of India on interest rates. There 

is also no case that any other direction or instruction of the Reserve Bank of India made for the 

purpose of the Scheme had not been observed by the respondent Bank. At best, the appellant 

can claim that it was complaining of delay in sanction/non-observance of prescribed time 

schedule for disposal of its loan application for additional finance. Even here, the case of the 

respondent Bank is that there was no time schedule prescribed for enhancing the limit of the 

loan or for granting additional loan to a hotel industry like the one for which the appellant was 

claiming a loan from the Bank and hence there was no question of any of the complaints of the 

appellant coming within the purview of the Banking Ombudsman. A reading of the Award of 

the Banking Ombudsman shows that the directions issued by him regarding the advancing of 

the balance amount of Rs.3,41,250/- out of the original loan of Rs. 15 lakhs sanctioned, his 

direction to the Bank to make available additional finances merely on the basis of the 



 

81 
 

recommendation of the Committee in that behalf and his directing the maintaining the 

financing ratio of 75:25 and his fixing a repayment schedule as seven years exclusive of one 

year of moratorium and the enhancement of the period of moratorium consequent on non-

disbursement of the loan amount by the respondent Bank, are all outside Clause 13(b) of the 

Scheme and consequently outside the jurisdiction of the Banking Ombudsman. 

 

 

ANANLYSIS: 

The Banking Ombudsman has no authority to compel the Bank to make further advances 

which as a prudent banker it might not find feasible. Nor can the Banking Ombudsman 

interfere with the agreement regarding the repayment schedule fixed by the parties or the 

financing ratio that may be maintained between the Bank and the borrower. Nor can the 

Ombudsman direct the increase of the period of moratorium or fix a schedule of repayment of 

the loan. As we have indicated, there is no case that any of the directives of the Reserve Bank 

of India in respect of any of these matters had been violated by the respondent Bank. The High 

Court, in our view, was correct in finding that the Banking Ombudsman had exceeded his 

jurisdiction in passing the Award that he has passed. None of the directions come within the 

purview of Clause 13(b) of the Scheme. The jurisdiction of the Banking Ombudsman under the 

Scheme is cribbed, confined and cabined by clause 13 of the Scheme 

 

HYPERLINKS: 

  https://www.legitquest.com/case/durga-hotel-complex-v-the-reserve-bank-of-india-and-

ors/107DB8 
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Outcome : Declaratory Relief 

Type of Law : Civil Law 

Tags  : Industrial Disputes Act, Banking Regulation Act 

Significance : This case paved a path for analysing the terms “Appropriate  

                                    Government, Banking Company.  

  

  

INTRODUCTION 

 

Eleven employees of the co-operative bank registered under Maharashtra Co-Operative 

Societies Act were transferred and it was challenged. The term “Co-operative Bank”, 

“Appropriate Government”, “Banking Company” were all discussed in detail and the Court 

held that the appropriate Government in this case as State Government and order of the learned 

single Judge need not be interfered with and accordingly the appeal is dismissed. 

 

BACKGROUND 

 

The bank was originally registered under the Maharashtra Co-operative Societies Act, 1960. As 

the bank had branches outside Maharashtra, it got registered under the Multi State Co-operative 

Societies Act, 1984. It is in the banking business and is governed by the provisions of the 

Banking Regulation Act, 1949. Eleven employees of the said bank were transferred, and it was 

challenged by the bank employee union. The plea of the Bank was that as it was engaged in the 

business of banking and is Banking Company as defined in Clause (c) of Section 5 of the BR 

Act, the appropriate government would be the Central Government and therefore, the 

provisions of the MRTU & PULP Act, a State Act, were not applicable. The Industrial Court 

upheld the objection and ordered that the complaint may be returned to the respondent for 

seeking relief before an appropriate forum. The respondent questioned the validity of the order 

and filed a writ petition with high court. The Single Judge Bench passed on order that 

appropriate government is Central Government.  The learned Judge set aside the order of the 

Industrial Court and remanded the matter back to that Court for decision on merits. 
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The bank challenged the order of the Single Judge of the High Court and filed a Letters Patent 

Appeal before the Division Bench of the High Court. Division Bench concluded that the 

appropriate Government in the present case would be the State Government. The bank 

challenged the above impugned order and the appeal is the case before this honourable court.  

 

 

FACTS 

 

Transfer of employees by the bank to its branches caused this dispute and made them to 

challenge for the detailed analysis of the term “appropriate government”, “Banking Company” 

and “Co-operative Bank”. The bank was originally registered under the Maharashtra Co-

operative Societies Act, 1960. As the bank had branches outside Maharashtra, it got registered 

under the Multi State Co-operative Societies Act, 1984. It is in the banking business and is 

governed by the provisions of the Banking Regulation Act, 1949. Eleven employees of the said 

bank were transferred, and it was challenged by the bank employee union. The plea of the 

Bank was that as it was engaged in the business of banking and is Banking Company as 

defined in Clause (c) of Section 5 of the BR Act, the appropriate government would be the 

Central Government and therefore, the provisions of the MRTU & PULP Act, a State Act, 

were not applicable. The Industrial Court upheld the objection and ordered that the complaint 

may be returned to the respondent for seeking relief before an appropriate forum. The 

respondent questioned the validity of the order and filed a writ petition with high court. The 

Single Judge Bench passed on order that appropriate government is Central Government.  The 

learned Judge set aside the order of the Industrial Court and remanded the matter back to that 

Court for decision on merits. 

 

The bank challenged the order of the Single Judge of the High Court and filed a Letters Patent 

Appeal before the Division Bench of the High Court. Division Bench concluded that the 

appropriate Government in the present case would be the State Government. 

 

The bank challenged the above impugned order, and the appeal is the case before this 

honourable court.  
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ISSUES 

 

i. Whether the term appropriate Government denotes State Government or Central 

Government? 

 

ii. Whether the amendment will apply mutatis mutandis to the matters governed by ID 

Act? 

 

CONTENTIONS  

 

            APPELLANT 

 

i. Section 2(bb) of the Industrial Disputes Act creates its own corporate entity. 

ii. "Banking Company" was expanded in 1965 to include co-operative banks, such co-

operative banks also became banking companies under the BR Act 

iii. "Banking Company" in the first part of Section 2(bb) of ID Act is a case of referential 

legislation and not legislation by incorporation 

iv. The IDBIC Act mandates that in respect of multi-State Banking and Insurance 

Companies the appropriate Government for all industrial disputes would only be the 

Central Government. 

v. The IDBIC Act was enacted to bring all multi-State Banking and Insurance Companies 

under the control of the Central Government as appropriate Government, to obviate the 

difficulties being faced by the banks and insurance companies, having branches outside 

one State, inter-alia in the form of lack of uniformity of service conditions and 

industrial peace. 

 

           RESPONDENT  

 

i. The doctrine of statutory incorporation squarely applies in the present case 

 



 

86 
 

ii. Amendments from time to time in Section 2(bb) to include certain specified institutions 

clearly show the legislative intent not to give an expansive interpretation to the original 

words. 

 

iii. The fact that the Parliament expressly amended Section 2(bb) to include State Bank of 

India, notwithstanding amendments to the BR Act on 22nd October, 1956 to apply that 

Act to the State Bank of India and corresponding new banks is a strong indicator of the 

legislative intent that amendments to the BR Act were not intended to apply 

automatically to Section 2(bb) of the ID Act. 

 

REASONING  

 

 Interpreting the Term “Appropriate Government” 

 

The term ‘appropriate Government’ as per Industrial Disputes Act, 1947 was defined u/s.2(a) 

of the Act. There was an amendment in the year 1949 and the sub-clause (i) of clause (a) by the 

Amendment Act 54 of 1949, the Central Government was declared to be the Appropriate 

Government.    

 

The section 2(bb) a section inserted in the Act, and it defines “Banking Company”, It is 

pertinent to note that the banking companies as defined under Sec 2(bb) of the Act will fall 

within the ambit of the provision that the Central Government would be the appropriate 

Government. In respect of other banking companies not covered u/s.2(bb) then the appropriate 

government will be the state government, in which the bank is situated as enshrined U/s.2(a) of 

ID Act.  

 

As defined  

"2(bb)."Banking Company" means a banking company as defined in Section 5 of the Banking 

Companies Act, 1949 (10 of 1949) having branches or other establishments in more than one 

State and includes (the Export-Import Bank of India) (the Industrial Reconstruction Bank of 

India), (the Industrial Development Bank of India), (the Small Industries Development Bank of 
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India established under section 3 of the Small Industries Development Bank of India Act, 

1989), the Reserve Bank of India, the State Bank of India (a corresponding new bank 

constituted under Section 3 of the Banking Companies (Acquisition and Transfer of 

Undertakings Act, 1970 (5 of 1970) (a corresponding new bank constituted under Section 3 of 

the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1980 (40 of 1980), 

and any subsidiary bank), as defined in the State Bank of India (Subsidiary Banks) Act, 1959 

(38 of 1959)” 

 

To fall within this section, a banking company must satisfy 2 requirements viz., 

 

 It should be a "Banking Company" as defined in Section 5 of the Banking Companies 

Act, 1949 and  

 

 It should have branches or other establishments in more than one State. It may also be 

noted that some banks, by name, have specifically been included in the definition 

  

As defined, Section 5 of the Banking Companies Act, 1949 

 

As per clause (c) of Section 5 the expression “Company" means any "Company" which 

transacts the business of banking in India. 

 

According to Section 5(b) "banking" means the accepting, for the purpose of lending or 

investment, of deposits of money from the public, repayable on demand or otherwise and 

withdrawable by cheque, draft, order or otherwise.  

 

The expression "Company" has been interpreted in clause (d) of Section 5 to mean any 

Company as defined under Section 3 of the Companies Act, 1956 and includes foreign 

company within the meaning of Section 591 of that Act.  

Indubitably, the appellant-Bank is not a Company within the meaning of the said clause. 

However, by the Act 23 of 1965 several amendments were carried out in the BR Act with 

effect from 1st March 1966, widening the scope of the said Act.  By that amendment Part-V, 
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containing only one Section 56, providing for application of BR Act to Co-operative Banks, 

like the appellant-Bank, was inserted. Section 3 was substituted to declare that the provisions 

of the BR Act shall apply to a Co-operative Society only in the manner and to the extent 

specified in Part-V thereof. 

 

Thus, the definition of the "banking company" will have to be read as it existed on the date of 

incorporation of section 2 (bb) for the purpose of deciding as to which is the "appropriate 

Government" and so read the appropriate Government in respect of multi-State Co-operative 

banks would be the State Government. 

 

 Whether the amendment will apply mutatis mutandis to the matters governed by 

ID Act? 

  

The question posed has to be answered in the light of the two concepts of statutory 

interpretation, namely, incorporation by reference and mere reference or citation of one statute 

into another.  

 

The Court observed that “Legislation by incorporation is a common legislative device where 

the legislature, for the sake of convenience of drafting incorporates provisions from an existing 

statute by reference to that statute instead of verbatim reproducing the provisions, which it 

desires to adopt in another stature. Once incorporation is made, the provision incorporated 

becomes an integral part of the statute in which it is transposed and thereafter there is no need 

to refer to the statute from which the incorporation is made, and any subsequent amendment 

made in it has no effect on the incorporating statute”.  

 

In the case of a mere reference or citation, a modification, repeal, or re-enactment of the 

statute, 

that is referred will also have effect on the stature in which it is referred.  

 

The Court observed that as held in Wood's Estate Case,  
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“If a subsequent Act brings into itself by reference some of the clauses of a former Act, the 

legal effect of that, as has often been held, is to write those sections into the new Act just as if 

they had been actually written in it with the pen, or printed in it, and, the moment you have 

those clauses in the later Act, you have no occasion to refer to the former Act at all." 

 

Also, it was held in Secretary of State for India in Council vs. Hindustan Co-operative 

Insurance Society Ltd that 

 

"Their Lordships regard the local Act as doing nothing more than incorporating certain 

provisions from an existing Act, and for convenience of draft doing so by reference to that Act, 

instead of setting out for itself at length the provisions which it was desired to adopt the 

independent existence of the two Acts is therefore recognized; despite the death of the parent 

Act, its offspring survives in the incorporating Act. Though no such saving clause appears in 

the General Clauses Act, their Lordships think that the principle involved is as applicable in 

India as it is in this country." 

 

As held in Ram Sarup vs. Munshi & Ors. Constitution Bench held that repeal of Punjab 

Alienation of Land Act, 1900 had no effect on the continued operation of the Punjab 

Pre-emption Act, 1913 and that the expression "agricultural land" in the later Act had to 

be read as if the definition of the Alienation of Land Act had been bodily transposed 

into it. After referring to what Brett, L.J. said on the effect of incorporation in b, 

namely, "where a statute is incorporated, by reference, into a second statute the repeal 

of the first statute by a third does not affect the second", it was observed as follows 

 

"Where the provisions of an Act are incorporated by reference in a later Act the repeal of the 

earlier Act has, in general, no effect upon the construction or effect of the Act in which its 

provisions have been incorporated. 

  

The decision of this court in Mahindra & Mahindra Limited v Union of India &Anr, Bolani 

Ores Limited v State of Orissa, UP AvasEvamVikasParishad v Jainul Islam &Anr, PC 
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Agarwala v Payment of Wages Inspector, MP & Ors also reiterated the principle of legislation 

by incorporation is a common device as detailed in Doctrine of Interpretation  

  

As held in Maharashtra State Road Transport Corporation vs. State of Maharashtra & Ors, that 

this doctrinaire approach to ascertain whether the legislation is by incorporation or reference is, on 

ultimate analysis, directed towards that end.  

  

When the phrase "means" is used in the definition, to borrow the words of Lord Esher M.R. in 

Gough vs. Gough, it is a "hard and fast" definition and no meaning other than that which is 

put in the definition can be assigned to the same, also held in P. Kasilingam and Ors. vs. 

P.S.G. College of Technology and others 

 

 Thus, the use of the word "means" followed by the word "includes" in Section 2(bb) of the ID 

Act is clearly indicative of the legislative intent to make the definition exhaustive and would 

cover only those banking companies which fall within the purview of the definition and no 

other.  

  

Based on the above and on our inference, therefore, the language of Section 2(bb) clearly 

demonstrates the legislative intent not to bring within its ambit all the banks transacting the 

business of banking in India. We are, therefore, of the opinion that introduction of the Banking 

Companies Act, 1949 in clause (bb) of Section 2 of the ID Act is a case of incorporation by 

reference; it has become its integral part and therefore, subsequent amendments in the BR 

Act would not have any effect on the expression "Banking Company" as defined in the 

said Section. 

 

 

DISPOSITION  

 

The Court observed the facts, contentions and with findings and reasonings decided the case by 

means of relying on the earlier precedents. The plain language of Section 2(bb) of the ID Act 

makes the intention of the legislature noticeably clear and we have no hesitation in holding that 
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reference to Section 5 of the Banking Companies Act, 1949 in the said provision is an instance 

of legislation by incorporation and not legislation by reference. 

 

Introduction of the Banking Companies Act, 1949 in clause (bb) of Section 2 of the ID Act is a 

case of incorporation by reference; it has become its integral part and therefore, subsequent 

amendments in the BR Act would not have any effect on the expression "Banking Company" 

as defined in the said Section. 

 

Thus, the definition of the "banking company" will have to be read as it existed on the date of 

incorporation of section 2 (bb) for the purpose of deciding as to which is the "appropriate 

Government" and so read the appropriate Government in respect of multi-State Co-operative 

banks would be the State Government. 

 

The Court upheld the decision of the single judge and dismissed the appeal filed by the 

appellant.  

 

CONCLUSION  

 

The honourable Supreme Court analysed the terms “Appropriate Government”, “Banking 

Company” in detail and explained it by invoking the doctrine of incorporation. 
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HOSNI TAYEB VS. HSBCBANKPLC and AL FOURSAN 

INTERNATIONAL COMPANY 

 

PETITIONER - HOSNI TAYEB   

RESPONDENT- (1) HSBCBANKPLC 

                              (2) AL FOURSAN INTERNATIONAL COMPANY 

 

FACT OF THE CASE 

The claimant owned a database of registered Internet names concerning Libya. He sold the 

database to a Libyan company and therefore the consideration was to be paid to him in 

England. The claimant opened an account in April 2000 during a sub-branch of HSBC in 

Derby. On 21st September 2000, the Libyan company signed a CHAPS transfer form 

instructing Barclays Bank, Westminster Branch, to transfer the agreed consideration of £ 

944,114.23 to the claimant’s account in Derby Branch of HSBC. 

The transfer by CHAPS via Bank of England was received by Derby Branch of HSBC at 1357 

hrs. and an automatic logical acknowledgement (LAK) was sent to Barclays Bank. The 

claimant’s account was credited at 1403 hrs. About two hours later, HSBC placed a marker on 

the claimant’s account and prevented automatic withdrawals or account operations without the 

bank’s approval as HSBC was suspicious of the character and origin of the massive sum. the 

subsequent day, HSBC returned the transfer by CHAPS to the originator account. (Barclays 

Bank) 

The claimant later accepted that the circumstances surrounding the transfer to his account 

justified HSBC being suspicious and HSBC later accepted that the origin of the payment was 

completely innocent and honest. 
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The claimant commenced the proceedings against HSBC for recovering £ 944,114.23 and 

interest. 

ISSUE 

Whether HSBC Bank was justified in returning the payment to the originator account on the 

ground of suspicion of money laundering activity? 

 

ARGUMENT OF PETITIONER 

(i) After HSBC sent LAK, it became indebted therein amount to the claimant and 

no subsequent event released it from that indebtedness. 

(ii) HSBC’s arguments that it had never accepted the transfer was 

misconceived because it had opened the account of the claimant into which ‘electronic 

same day payments mightbe made’. 

 

(iii) HSBC’s arguments that following receipt of the CHAPS transfer it became agent 

of Barclays, although true up to the instant of the transmission, couldn't be correct after 

issue of LAK. 

 

ARGUEMENTS OF DEFENDENT (HSBC) 

 

(a) Nothing in CHAPS rules or terms of the banker/customer relationship requires a 

bank to simply accept moneys transmitted via CHAPS about which there's a 

real suspicion. 

 

(b) Good banking practice set within the context of Sections 93A-93D of the united 

kingdom Act as amended in 1993 and thereforethe statement, ';Prevention of Criminal Use 

of the banking industry for the aim of cash Laundering'; issued in December 1988 by the 
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Basel Committee on Banking Regulations and Supervisory Practices supported its action. 

 

 

(c) It had been an offence to receive and retain money in an account, when the bank had 

suspicion. By reporting as needed in Section 93A(3) or the rules issued, the bank gets a 

statutory defence for crediting money to the account of the customer. The 

bank isn't required to place itself during a position where it's obliged to believe a statutory 

defence to what would rather be criminal misconduct. 

 

JUDGMENT OF THE COURT 

The Court noticed that under CHAPS rules, the transmission could be returned if the 

authentication failed or with the authorization of the account holder. This was not the position 

in this case. 

The relevant portion of Section 93A of the UK Act reads as under: 

93A - (1) Subject to subsection (3) below, if a person enters into or is otherwise concerned in 

an arrangement whereby - (a) the retention or control by or on behalf of another (';A';) of A’s 

proceeds of criminal conduct is facilitated (whether by concealment, removal from the 

jurisdiction, transfer to nominees or otherwise); or (b) A’s proceeds of criminal conduct - (i) 

are used to secure that funds are placed at A’s disposal; or (ii) are used for A’s benefit to 

acquire property by way of investment, knowing or suspecting that A is a person who is or has 

been engaged in criminal conduct or has benefited from criminal conduct, he is guilty of an 

offence. 

(2) In this section, references to any person’s proceeds of criminal conduct include a reference 

to any property which in whole or in part directly or indirectly represented in his hands his 

proceeds of criminal conduct. 



 

95 
 

(3) Where a person discloses to a constable a suspicion or belief that any funds or investments 

are derived from or used in connection with criminal conduct or discloses to a constable any 

matter on which such a suspicion or belief is based - (a) the disclosure shall not be treated as a 

breach of any restriction upon the disclosure of information imposed by statute or otherwise; 

and (b) if he does any act in contravention of subsection (1) above and the disclosure relates to 

the arrangement concerned, he does not commit an offence under this section if - (i) the 

disclosure is made before he does the act concerned and the act is done with the consent of the 

constable; or (ii) the disclosure is made after he does the act, but is made on his initiative and 

as soon as it is reasonable for him to make it. 

The Money Laundering Guidance Notes, 1997 which explain the effect of the UK Act, contain 

specific recommendations as to compliance and HSBC could have reported the suspicious 

transactions to the authorities and there was no requirement to return the transfer. 

In my judgment, the imposition of the marker did not cancel the debt due to the claimant. Nor 

did it reverse the account entries on the bank’s computer. It simply had the effect of postponing 

for an indefinite period the time when the bank would respond to an instruction from the 

claimant for payment out of the account. But the credit balance and the debt remained intact. 

The payment via CHAPS having been unconditional, HSBC, having credited the claimant’s 

account, were thereafter indebted to the claimant in the amount of the credit balance. The 

proposition that by reason of its justifiable suspicions, the bank retained an overriding 

discretion to reverse the transfer into the account after the 12 noon deadline on the next 

banking day on the basis of banking practice has not been established on the evidence. Any 

such practice would not only be fundamentally inconsistent with the bases of the contract with 

its customer and with the CHAPS rules, as I have demonstrated, but would go well beyond 

what was reasonably required either for compliance with the criminal law or for the reasonable 

protection of the bank against the risk of liability as a constructive trustee. As I have already 

indicated, any such practice would therefore have to be the subject of cogent evidence. Such 

evidence has not been adduced in this case. 
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Accordingly, I conclude that the transfer by CHAPS of the sum of £ 944,114.23 to HSBC had 

by 14.03 hrs on 21 September 2000 created a valid credit on the claimant’s account and a 

subsisting debt in that amount due from HSBC to the claimant. Repayment of that debt having 

been refused, that is the amount which is now payable with interest to the claimant. 

 

ANAYLYSIS 

In Tayeb –v- HSBC Bank plc [2004] EWHC 1529 (Comm) (5/7/2004), the court held that, 

once a customer's account has been credited, the bank becomes indebted to the 

customer within the usual way for the worth of the transfer. This liability to the 

customer can't be avoided by the bank returning the suspicious funds and claiming that it: 

 

Has obligations, or is potentially exposed, under sections 93A to 93D of the Criminal 

Justice Act 1988 (together with the money Laundering Regulations 1993) for having 

received the proceeds of criminal conduct; or that it's in danger of a later being found to 

possess had sufficient suspicion or knowledge to form it susceptible to a 3rd party as a 

constructive trustee. In reference to the danger related to the Criminal Justice 

Act, there's nothing in those provisions that obliges an innocent recipient of suspicious 

funds to return them to the transferor. The bank avails itself of the statutory defence by 

reporting the suspicious transaction, not by returning the funds. 

The court also found that placing a "marker" on, or "freezing", the account (thereby 

preventing the customer from making a withdrawal) doesn't mean that the 

funds haven't been received. Although this inhibits the customer's dealings on the account, 

the debt owed by the bank to the customer remains unaffected. If the bank cares that the 

funds are close to be transferred out of the account, it can temporarily freeze the account 

and inform NCIS, but with proper reference to the offence of tipping off. The court 

acknowledged that banks may find themselves during a muddle on occasions, caught 

between their concealment obligations on the one hand and their obligations to their 

customer on the opposite. On those occasions, the bank might need to think 
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about approaching the court, all of sudden , for an interim declaration on the way 

to proceed. 

 

REFRENCE 

1 https://www.cms-lawnow.com/ealerts/2004/07/bank-liable-for-reversing-

suspicious-chaps-transfer?cc_lang=en 

2 https://www.rbi.org.in/Scripts/PublicationsView.aspx?id=7252 

3 https://archive.comsuregroup.com/tayeb-v-hsbc/ 

4 http://www.bailii.org/cgi-

bin/markup.cgi?doc=/ew/cases/EWHC/Comm/2004/1529.html&query=tayeb&meth

od=all 
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SAMPELLY SATYANARAYANNA RAO 

VS. 

 INDIAN RENEWABLE ENERGY DEVELOPMENT AGENCY 

LTD. 19 SEPT. (2016) 10 SCC 458. 

PETITIONER                    –  Sampelly Satyanarayanna Rao. 

RESPONDENT                  – Indian Renewable Energy Development Agency Ltd. 

DATE OF JUDGEMENT – 19 September 2016. 

BENCH                               –   Dipak Misra and Adarsh Kumar Goel. 

Criminal Appeal No. 867 of 2016 (ARISING out of S.L.P. (CRL) No. 5410 of 2014). 

 

FACTS 

Under the ambit of agreement, the Respondent – A government enterprises busy in the 

development of renewable energy agreed to advance a Rs 115 million loan to the appellant to 

begin work on a 4 megawatt biomass based power project in Andhra Pradesh. It was agreed 

that post-dated cheques would be embellish by the course of action of security towards 

indemnify the installments of the loan (principal and interest). The post-dated cheques Issued 

by the appellant by the course of action of security were dishonoured on presentation and 

complaints were filed by the defendant in the court of the respective magistrate in the New 

Delhi against the appellant and it’s Director. 

 

ISSUES 
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Whether the dishonour of post-dated cheques which have been outline as ‘security’ in a loan 

agreement, would embellish criminal liability under section-138 of the Negotiable Instruments 

Act 1881? 

 

PETITIONER’S CONTENTIONS 

 Contentions of the appellant in support of his case was that the cheques were given by way 

of security as mentioned in the agreement and that on the date the cheques were emanate, 

no debt or liability was due. Consequently, dishonour of post-dated cheques given by the 

course of action of security did not fall under section-138 of the act. 

 Reliance was placed on clause 3.1(iii) of the agreement to the effect that deposit of post-

dated cheques towards repayment of installment was by way of  ‘Security’. Even the first 

installment as per the agreement became due subsequent to the handling over of the post-

dated cheques. Thus, contended the appellant, it was not towards discharge of debt or 

liability in present but for the amount payable in future. 

 Reference may now be made to the decision of this court in IndusAirways Pvt.ltd. vs 

Magnum Aviation pvt.ltd.  on that strong reliance has been placed by learned counsel for 

the appellant. The question there in was whether post-dated cheques Issued by the course of 

action of advance payment for a purchase order could be considered for dismissal of legally 

enforceable debt. The cheque was issued by way of advance payment for the purchase 

order but the purchase order was cancelled and payment of cheque was stopped. 

 We have given due consideration to the submission advanced on behalf of the appellant as 

well as the observations of this court in Indus Airways (2014) with reference to the 

explanation to section-138 of the act and the expression “for discharge of any debt or other 

liability” occurring in sec-138 of the act. We are of the view that the question whether a 

post-dated cheques is for “discharge of debt or liability” depends on the nature of the 

transaction. Whether at the time of the cheques, liability or debt exists or the amount has 

become legally recoverable, the section is stimulate and not or else. 

RESPONDENT CONTENTION 
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 The company is engaged in the field of power generation. The Respondent is busy in 

development of renewable power and is a union of India enterprise. Vide the loan 

agreement dated 15 April 2001, the respondent agreed to advance a loan of Rs 11.50 

crores for setting up of 4.00 mega watt biomass based power project in the State of 

Andhra Pradesh. The agreement noted that post-dated cheques with regard to payment 

of instalment of loan (principal and interest) were given by the course of action of 

security. The content of this part of the agreement is quoted in the latter part of this 

order. 

 The cheques carried different dates depending on the dates when the installment were 

due and upon dishonour thereof, complaints including one dated 27 September 2002 

were filed by the respondent in the court of the Magistrate concerned at New Delhi. 

 

JUDGMENT 

In this case the Supreme Court held that section-138 of the Negotiable Instruments Act applies 

only if on the date of issuance of the cheques, the liability or debt exists or the amount has 

become legally recoverable and not or else. The Supreme Court further held that the issuance 

of a cheque and admitted signature on such cheques creates a presumption of a legally 

enforceable debt in favor of the consignee and a mere statement by the petitioner that the 

cheques were issued as “security” and not as repayment would not rebut this presumption. In 

the present case, through the word “security” was used, the cheques were towards repayment of 

installments, which became due under the relevant agreement immediately upon advancement 

of the loan. Therefore, the dishonor of the cheques was for an existing liability and covered 

under section 138 of the Negotiable Instruments Act. 

 

 

 

 

 



 

101 
 

CRITICAL ANALYSIS 

After analyzing all the facts and circumstances I think the Apex body fruit fully observed that 

the crucial issue for consideration was even if the cheques represented a discharge of existing 

adjustable debt or liability or even if it represented advance payment without there being 

subsisting debt or liability. While issuing it’s decision, the Apex body also bargain on various, 

previous judgements to hold that cheques issued with regard to partial repayment of fees under 

a loan agreement would be an existing enforceable debt and their dishonour would attract 

consequences under section-138 of the act. Specifically, reference was made to Rangappa vs 

Sri. Mohan, where it was held that once a cheque has been issued and signed, the presumption 

of legally enforceable debt in favor of the holder of the cheques arises and it is for the accused 

to rebut the argument. Thus, the question has to be answered in favor of the respondents and 

against the appellant. Dishonor of cheques in the present case being for discharge of existing 

liability is covered by section-138 of the act as rightly held by the High Court. 

 

 

REFERENCES 

 Dishonor of a post-dated cheques for Repayment of a loan covered by section-138 of 
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SIMCO RUBBER PRODUCTS (P) LIMITED 

VS. 

BANK OF INDIA(2004) 51 SCL 272 (All) 

 

PETITIONER             : SIMCO RUBBER PRODUCTS (P) LIMITED 

RESPONDENT : BANK OF INDIA 

 

COURT  : Allahabad High Court 

JURISDICTION : Civil Original Jurisdiction 

BENCH  : Honorable Justice Shri MarkandeKatju 

               Honorable Justice R S Tripathi 

 

DATE OF JUDGEMENT: 26.08.2003 

ACTS AND SECTIONS INVOLVED: The State Financial Corporation Act, 1951 

                                                                  The Indian Companies (Amendment) Act, 1930 

                                                                  The Constitution of India  

 

                                                                             Section 31 in The State Financial Corporation Act, 

1951 

                                                                             Article 226 in the Constitution of India, 1949  

                                                                             Section, The Indian Companies (Amendment) Act, 

1930  

OTHER INFORMATION 

THEME          : One Time Settlement, RBI Guidelines related to NPA,   

OOUTCOME         : Declaratory Relief 

TYPE OF LAW      : Civil Law 

TAGS           : The State Financial Corporation Act, 1951 

                                     The Indian Companies (Amendment) Act, 1930 

SIGNIFICANCE     : This case paved a path for analysing the term “One Time  
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                                     Settlement and applicability of RBI guidelines to wilful defaulters”

   

 

INTRODUCTION 

 

The One Time Settlement Scheme is a compromising scheme between the bank and the 

borrower. The One Time Settlement Scheme is offered to curb the gap between the doubtful 

assets and lost assets. The OTS is a kind of scheme promoted for the loan recovery by the 

banks and to secure its assets. This case is a very earlier case of OTS scheme which was 

initially formulated by RBI during 2000 in its guidelines.  

 

BACKGROUND 

The petitioner has availed a loan from the respondent bank, M/s. Bank of India to a tune of Rs. 

27 Lakhs. Due to financial difficulties, the petitioner company was not able to repay the 

amount as well as the interest for the loan. The account became NPA (Non*Performing Asset) 

and that time, RBI guidelines for NPA was issued. Based on that the petitioner approached the 

bank for OTS. The bank rejected the offer. Based on the rejection of the offer, the petitioner 

approached the High Court of Allahabad under Article 226 of the Constitution of India vide 

Writ of Certiorari to cancel such order and Writ of Mandamus to direct the bank to accept 

their offer of OTS 

 

 

FACTS 

The Petitioner is a company registered under Indian Companies Act. The Petitioner has availed 

a loan of Rs.27 Lakhs from the respondent viz., Bank of India. The Company produced 

products which were not able to sold in the market and this resulted in the default in serving 

interests as well as the repayment by the company to the bank. This resulted in declaring the 

account of the company as Non-Performing Asset.  

 

At this juncture, RBI issued guidelines regarding NPA norms and about One Time Settlement 

Scheme (OTS). The petitioner company wanted to make use of this and approached the bank 
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for settling the amount with a One Time Settlement Offer. The bank rejected the offer and said 

the guidelines issued by RBI are not applicable to them. The petitioner company dissented on 

the rejected and approached the honourable high court of Allahabad by a Writ Petition under 

Article 226 of the Constitution of India vide Writ of Certiorari to cancel such order and 

requested the court through Writ of Mandamus to pass such order to make the bank to accept 

their offer of OTS.  

 

ISSUES 

 

i. Whether the RBI guidelines is applicable to the petitioner company as the bank has 

rejected the same stating that it has wilfully defaulted the loan and diverted the funds to 

its other businesses? 

 

2. Whether the Writ of Mandamus can be accepted and directing the bank to accept the 

one time settlement offer of the petitioner company? 

 

 

CONTENTONS BY PETITIONER 

 

i. The petitioner has availed cash credit facility and it has become NPA from 31.12.1997 

up to the date of 31.03.2000.  

 

ii. The account became doubtful asset because of NPA for near about 2 years. 

 

iii. The petitioner wanted to make use of the opportunity as mentioned in the guidelines 

issued by RBI for NPA assets. 

 

iv. The petitioner has approached the bank for One Time Settlement (OTS) and the bank 

rejected the same without any reasons and which is violating the principles enshrined to 

the customers of the bank. 
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v. The guidelines of RBI are statutory in nature and the petitioner has complied with and 

has adhered to the norms prescribed thereunder.  

 

 

CONTENTIONS BY RESPONDENT 

 

i. The petitioner is a wilful defaulter and the petitioner has taken undue advantage in 

applying the principles of RBI guidelines prescribed for NPA Assets 

 

ii. The guideline issued by RBI is directory in nature and it is not for wilful defaulters 

like the petitioner. 

  

iii. The petitioner has wilfully defaulted the loan and the petitioner has diverted the 

funds to other businesses which is violating the contract with the bank. 

  

iv. The petitioner has not reported the bank about the financial difficulties, repayment 

struggles, shortage of funds, not submitted the financial statements, stock statements 

as required to be submitted in the due dates as stipulated in the banking guidelines 

as well as RBI norms. 

  

v. The petitioner company wants to misuse the guidelines issued by RBI which is 

meant for non-wilful defaulters and not for wilful defaulters like petitioner. If this is 

ordered in favour of petitioner, this will create a havoc in the banking sector and the 

system of banking which will lead to more NPA.  
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REASONING 

 

i. The Court observed that RBI guidelines is noticeably clear, and its intention is for 

chronic Non-Performing Assets (NPA) and it is not for wilful defaulters. 

 

ii. The Court observed that as held in M M Accessories v UP Financial Corporation22 

that a One Time Settlement (OTS) is a compromise between the bank and the customer, 

and which should have been consented by both the parties mutually. In this current 

scenario, the bank has not accepted the offer and it has not given its consent towards the 

settlement offer and hence the customer cannot instigate the bank to accept the same as 

OTS.  

 

iii. Also, it was held by the Court in the above case that, no mandamus can be issued in 

directing the bank to accept the offer for one time settlement. 

 

iv. The court further observed that, this court has passed several judgements that this court 

cannot pass any order for rescheduling the bank loans or for repayment of bank loans.  

 

v. The Court further observed that the prayer made by the petitioner in the terms proposed 

by the petitioner by reducing the liability and settling the same to the debtor 

(respondent) cannot be accepted. Thus, the prayer for issuing writ of mandamus to the 

bank (respondent) to accept the offer does not comes under within the principles 

enshrined in Article 226 of the Constitution.  

 

vi. The Court observed that the Clause (A)(i)(a)(c)2 of RBI guidelines clearly excludes 

wilful defaulter and the petitioner has defaulted deliberately and diverted the funds to 

other businesses and hence the applicability of RBI guidelines does not arise.  

 

 
22(2002) 46 ALR 261 
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vii. The Court observed that the petitioner has deposited the amount in the said account and 

avoided the account to become NPA and hence the applicability of RBI guidelines does 

not arise.  

 

DISPOSITION 

 

The Court dismissed the petition of the petitioner. The Court held that “It may be clarified that 

a onetime settlement, like an order granting facility of repaying the loan in instalments, really 

amounts to rescheduling the loan. In our opinion it is only the Bank or financial institution 

which has granted the loan which can reschedule the same. This Court cannot direct one time 

settlement because that would mean the Court directing rescheduling of a loan”. The Court 

further observed that, writ of certiorari lies when there is an error of law apparent on the face of 

the record and in this instant case, it does not arise at all.  

 

The Court further observed that, it has been held in Bihar Eastern Gangetic Fishermen Co-

operative Society Ltd. v. Sipahi Singh23, Lekhraj Sathramdas Lalvani v. N.M. Shah, Dy. 

Custodian-cum-Managing Officer24, Dr. Rai Shivendra Bahadur v. Governing Body of the 

Nalanda College25 and Umakant Saran v. State of Bihar26, the honorable apex court held that 

“There is abundant authority in favour of the proposition that a writ of mandamus can be 

granted only in a case where there is a statutory duty imposed upon the officer concerned and 

there is a failure on the part of that officer to discharge the statutory obligation, The chief 

function of a writ is to compel performance of public duties prescribed by statute and to keep 

subordinate tribunals and officers exercising public functions within the limit of their 

jurisdiction. It follows, therefore, that in order that mandamus may issue to compel the 

authorities to do something, it must be shown that there is a statute which imposes a legal duty, 

and the aggrieved party has a legal right under the statute to enforce its performance...”. 

 

 
23 AIR 1977 SC 2149 
24 AIR 1966 SC 334 
25 AIR 1962 SC 1210 
26 AIR 1973 SC 964 
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Based on the above, the court observed that the petitioner was not able to show the legal right 

or the legal duty of the respondent which has been failed to do so and hence the court cannot 

issue any direction to the bank for accepting the one-time settlement offer as requested by the 

petitioner.  

 

Further the court observed that, “Broadly speaking, two options are open to the Financial 

Corporation if an industrial concern has defaulted in repayment of the loan. It may proceed 

under Section 29 or Section 31 of the Act which will invariably result in closure of the unit, or 

it may reschedule the loan or enter into a settlement on some favourable terms to the 

borrower”. In the instant case, the court observed that “The exact idea of the nature and 

position of the industrial concern can never be fully ascertained by the affidavits filed by the 

parties. This will require an inspection of the spot, the assessment of the valuation of the land, 

building and machinery and a host of other factors, The Courts have neither the expertise nor 

the knowledge to go into all these questions and then to examine why in one case the offer of 

one-time settlement should be accepted and why in another case it should be refused”. It is 

noticeably clear that the petitioner has wilfully default the loan and taken undue advantage in 

applying the RBI Guidelines for One Time Settlement (OTS), which is not applicable for wilful 

defaulters. Hence the petition is dismissed in Toto.  

 

CONCLUSION 

 

The honourable court dealt the matters in detail and explicated the terms of industrial concern, 

wilful defaulter and observed that the guidelines issued by RBI for chronic non-performing 

assets is not applicable to the petitioner who has made default wilfully. The writ of Certiorari 

and Writ of Mandamus is also cannot be issued as the petitioner has not established the case 

thereof.   
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THE MAHARASHTRA STATE CO-OPERATIVE BANK LTD. 

VS. 

BABULAL LADE & ORS. 

COURT: SUPREME COURT OF INDIA 

PETITIONER(S):  The Maharashtra State Co-Operative Bank Ltd. 

RESPONDENT(S): Babulal Lade & Ors. 

 

FACTS 

Owing to its poor economic condition, on 24.01.2006, the Karkhana issued a notice to its 

employees directing them to proceed inactive without salary w.e.f. 24.02.2006. This was 

challenged by representatives of the Karkhana employees, the industrial Court quashed the 

notice and held that it amounted to an unfair labour practice. Further, noting that Karkhana 

had not paid salaries to its employees since 3 July 2003, the industrial Court directed the 

Karkhana to pay the unpaid salaries on top priority basis from any funds which 

will become available with it. 

 

On the idea of this order, Respondent Nos. 1 to three filed a miscellaneous application, 

ULPA No. 5/2007, seeking the issuance of a recovery certificate against the Karkhana, 

its director (Respondent No. 4 herein), and therefore the Appellant-Bank under Section 50 

of the MRTU & PULP Act. 

 

In the challenge against this order in W.P. No. 4746/2007, the high court of Bombay, vide 

order dated 12.07.2010, held that recovery could only be made against the Karkhana and 

not the Appellant-Bank, as there was no employer-employee relationship between the 

Bank and therefore the employees. 

 

In the interim period, on 26.08.2010, one among the attached properties of the 
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Karkhanawas auctioned and sold by the Appellant-Bank to at least one Purti Power and 

Sugar Ltd. (Respondent No. 5 herein). consistent with the terms and conditions of this 

sale, the purchaser had accepted all encumbrances on the property as prescribed within 

the sale letter. it's found that the proceeds from this sale were appropriated by the 

Appellant-Bank towards the amount thanks to it from the Karkhana. 

 

On the question of whether the Collector could effectuate such recovery from sale 

proceeds of the attached property of the Karkhana, it had been held that after the auction , 

the Appellant-Bank held the proceeds in trust as per Section 13(7) of the SARFAESI Act 

and didn't have a primary charge over them. Further, it had been found that upon the 

liquidation of the Karkhana on 19.01.2013, Section 529A of the businesses Act, 1956 

(hereinafter ‘Companies Act’) came into operation, thereby according employees’ dues 

priority over all other dues in respect of the sale proceeds. In light of this, it had been held 

that the Collector could recover the said amount of Rs.13,89,84,334 from the sale proceeds 

held in trust by the Appellant-Bank. it's against this order that the moment appeal has been 

filed. 

 

ISSUES 

1. How was the section 529 A of Companies Act was applied in the above matter? 

2. Whether the dues of the employees can be a priority other than the claim to recover 

arrears of Land Revenue? 

Therefore, it is evident from the provisions mentioned that the dues of the employees 

made by the industrial court are also recoverable at par with the arrears of the land 

revenue, and it was argued by the senior counsel that the recovery land revenue is of 

utmost importance as mentioned in the land revenue code as the provisions from this 

code were stated by the counsel. The claims of the employees also fall under section 50 

of the MRTU and PULP act. According to section 169 (2) - one’s first priority can be 

for claiming their dues. 
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Various other rules and regulations of the SARFAESI act were discussed during the 

proceedings. 

 

 

APPLICANT CONTENTION:  

Karkhana issued a notice to its employees directing them to proceed on leave without salary 

w.e.f. 24.02.2006. This was challenged by representatives of the Karkhana employees, the 

Industrial Court quashed the notice and held that it amounted to an unfair labour practice. 

Further, noting that Karkhana had not paid salaries to its employees since 3 July 2003, the 

Industrial Court directed the Karkhana to pay the unpaid salaries on top priority basis from any 

funds that may become available with it. 

 

RESPONDENT CONTENTION:  

 Seeking the issuance of a recovery certificate against the Karkhana, its Managing Director 

(Respondent No. 4 herein), and the Appellant-Bank under Section 50 of the MRTU & PULP 

Act. 

 

JUDGEMENT OF COURT 

1 Section 529A of the Companies Act, which gives workers’ dues a priority over all other 

debts, cannot be applied to the instant case in view of Section 167 of the Societies Act. 

2 Merely by virtue of being recoverable as arrears of land revenue, the employees’ dues, 

in respect of which a recovery certificate had been issued by the Industrial Court, 

cannot be treated as a paramount charge in terms of Section 169(1) of the Land 

Revenue Code. Instead, under 169(2) of the Land Revenue Code, they would take 

precedence only over unsecured claims.  

3 At the same time, the Appellant-Bank does not enjoy any paramount charge over the 

sale proceeds either. Instead, as per Section 13(7) of the SARFAESI Act, the sale letter 
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dated 08.03.2010 and the sale certificate dated 14.09.2010 constitute a contract which 

displaces the order of distribution stipulated under the said provision. 

 

 

ANAYLYSIS 

The provisions of the company’s act can't be applied under this scenario as due priority 

must tend to the workers for the payment of their dues which becomes the foremost 

responsibility of any company working consistent with the Company’s Act. 

In light of the order issued by the industrial court, paramount importance has got to tend to 

the workers and to not the arrears of the land revenue for claim as per the code. 

Thus, during this case, the appellant bank doesn't possess any importance with regards to 

recovering charges under the SARFAESI act. As per the entire result, the appellant bank 

must give the dues to the workers or the workers from the sale proceeds of the auctioned 

property, adding that if there's any longer delay within the payment of dues and recovery 

of an equivalent shall be made by the collector within the fixed period of time of six months 

from the date of passing of the order. All other dues like PF, gratuity, the bonus shall be 

paid by the respondent number 5 within six months as stated within the order. The 

employees of a corporation have various legal rights once they aren't paid their dues on 

time. These rights are often revoked by the workers against the corporate, during their 

course of employment. 

The appeal was disposed of after the order had been gone by the court. 

 

REFRENCES: 

1 https://ibclaw.in/the-maharashtra-state-co-operative-bank-ltd-vs-babulal-lade-ors-sc/ 

2 https://legatoapp.com/legato/home/judgement_single/283 

3 https://www.indianemployees.com/judgments/details/the-maharashtra-state-co-operative-

bank-ltd-versus-babulal-lade-ors 

4 https://indiankanoon.org/doc/42048666/ 
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PANDURANG GANPATI CHAUGULE 

VS. 

VISHWASRAO PATIL MAURGUD SHAKARI SAMRIDDHI 

 

DATE OF JUDGEMENT – 05/05/2020 

COURT                               – Supreme Court of India 

BENCH                               – Justice Arun Mishra, Justice Indira Banerjee,  

                                                Justice Vineet Saran,  Justice M.R. Shah, Justice Aniruddha Bose 

PETITIONER                    – Pandurang Ganpati Chaugule 

RESPONDENT                  – Vishwasrao Patil Maurgud Shakari Samriddhi 

 

 

FACTS OF THE CASE 

In this case, the Parliament amended Section 56(c)(i)(cci), contained in Part V of the Banking 

Regulation Act,1949. It defined the term ‘co-operative bank’ to mean a ‘state co-operative 

bank’ a ‘central co-operative bank’ and a ‘primary co-operative bank.’ The co-operative bank 

was brought within the class of banks entitled to seek recourse to the provisions of the 

SARFAESI Act. Section 2(1)(c) (iv) was also inserted into the SARFAESI Act. Before that, 

the co-operative bank and the multi-State co-operative bank tool recourse to the SARFAESI 

Act under the notification issued in 2003. 

Several writ petitions were filed challenging the applicability of the Notification; therefore, the 

Parliament thought its appropriate to amend the definition of ‘bank’ under the SARFAESI Act 

by including a ‘multi state co-operative bank’ within such definition. 
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The issue was heard by the court in several cases filed before it. The Court was of the view that 

co-operative banks fall under Entry 32 of List II (State List) of the Seventh Schedule (Entry 32 

of List II) of the Constitution of India and therefore the Parliament cannot competent to 

legislate with regard to co-operative banks under Entry 45 of List I (Union List) of Seventh 

Schedule (Entry 45 of List I). In this case, the appellant questioned the actions of the 

respondent bank under SARFAESI Act before the trial court. While deciding the issue, the 

Trial Court held that it doesn’t have the jurisdiction to decide the suit. 

Therefore, a separate writ petition was filed under Article 32 of the Constitution questioning 

the invocation of the SARFAESI Act by issuing notices under Section 13 by co-operative 

banks. During this time, the Parliament brought into force the Enforcement of Security Deposit 

and Debts Law (Amendment) Act, 2012, amending the definition of Section 2(1)(c) of the 

SARFAESI Act; the amendment was also questioned in the writ petition.  

 

ISSUES 

1. Whether the co-operative banks are governed by Entry 45 of Union List or by Entry 32 of 

State list of the seventh schedule of the constitution. 

2. Whether the “Banking Company” defined in the Banking Regulations Act covers 

Cooperative Banks which are registered in the State cooperative laws and multistate 

cooperative societies. 

3. Whether section 5(c) of the BR Act, 1949, covers state and multi-state level cooperative 

banks and societies. 

4. Whether the provisions of the SARFAESI Act can be applied to co-operative banks as well. 

 

 

PETITIONER’S CONTENTION 

The learned counsel appearing on the behalf of the appellant contended that the scope of 

banking under Entry 45 of List I is to be interpreted in light of the definition of the expression 

‘banking’ in terms of Section 5(b) of the BR Act, 1949. With regards to co-operative societies, 
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he argued that Entry 43 of List I of the Seventh Schedule of the Constitution of India confers 

upon the Parliament the competence to pass law pertaining to ‘incorporation, regulation and 

winding up’ of a trading corporation.  

He also argued that an attempt to regulate the assets of a co-operative bank by bringing them 

with the purview of the SARFAESI Act is contrary to the original intent of the extending 

provisions of the BR Act, 1949 and that will amount to exercise control over the entities which 

are beyond the purview of competence of Parliament. Further, submitted that the Parliament is 

not competent to enact laws concerning co-operative societies/banks. Therefore, a co-operative 

society doing business remains a co-operative society and is covered under Entry 32 of List II. 

 

DEFENDANT’S CONTENTION 

The learned counsel appearing on behalf of the defendant contended that the matter is covered 

by Entry 45 of List I of the Seventh Schedule of the Constitution of India. Due to this, the 

Parliament also has the right to legislate in respect of the banking business as defined in 

Section (b) of the BR Act, 1949. He further contended that Entry 45 of List I would mean 

legislation regarding all aspects of banking, including subsidiary matters relating to that. 

Therefore, the SARFAESI Act falls within the ambit of Entry 45 of List I.  

He also argued that Section 2(1)(c) is only a definition provision. The subject matter of 

legislation is securitisation, reconstruction of financial assets and enforcement of security 

interest of banks or financial institutions. The subject matter of legislation is not based on the 

entity. 

 

JUDGEMENT 

The Court applied the doctrine of pith and substance’ to observe that Entry 45 of List I. i.e., 

‘banking’, is of the widest possible amplitude which takes within its purview even activities of 

co-operatives banks including recovery of loans. On such reasoning, the Supreme Court held 

that the Amendment and the Notification can at best be termed as an ‘incidental encroachment’ 

on Entry 32 of List II, which is permissible in law. held that co-operative banks are defined 
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separately under Section 56(cci) of the BR Act rather than forming part of the definition of 

‘banking company’ under Section 5(c).  

The Court further observed that though the definition of ‘banking company’ under the BR Act 

was not amended, however, by virtue of Section 56(a), a reference to a banking company shall 

be constructed as a reference to a co-operative bank as well. The Court, however, held that co-

operative institutions can be brought under the ambit of the provisions of the SARFAESI Act. 

 

ANALSYIS 

Banking being the core activity falls under the Union list and the Cooperative societies are 

covered under the State list, the actions taken by the Central legislature is colorable legislation 

and the Union does not have power to issue notification against it. And also, because the very 

essence of banking doesn’t only include the transactions process, and there lies a difference 

between cooperative societies and the cooperative banks as well, the apex court ruled that mere 

involvement in the financing activity does not give the entities the title of being the banks. The 

apex Court also ruled that, as the recovery of dues is an essential function of any banking 

institution, the parliament can enact legislation under Entry 45 of Union list. Further, the 

difference was also provided and the Court, using doctrine of Harmonious Construction, stated 

that incorporation, regulation and the winding up of the cooperative societies falls under Entry 

32 of State list whereas banking activity of such cooperative society would fall under Entry 45 

of Union List.  

The court was also of the view that as the cooperative banks are run by the cooperative 

societies, the banks cannot operate without complying to the provision of the Banking 

Regulation Act, 1949 and any other legislation applicable to such banks relatable to “Banking” 

in Entry 45 of List I and the RBI Act relatable to Entry 38 of list I of the Seventh Schedule of 

the Constitution of India. 

The apex court ruled that the SARFAESI Act is applicable for the co-operative banks and 

societies, both state and multi-state levels, for recovering their debts. The Act defines ‘banking 

company’ as any company which basically operates a banking business and any corresponding 

new bank or a subsidiary bank or a multi--State co-operative bank or such other banks are 



 

117 
 

included under the Act and the Court ruled that the cooperative banks come under the scope of 

the Act because these banks perform commercial functions just like other banks and also 

deposits and accepts money from the public which are withdrawable by cheque, drafts and 

order or reimbursable on demand and just because money lending is only available for 

members, they cannot be put out of the scope of banking. 

The activity of cooperative banks are banking which is regulated by the law enacted within 

Entry 45 of List I and so the court observed that the purpose of the SARFAESI Act was met 

and also found no reason as to why the Parliament lacked the competence to enact the Act and 

to provide a procedure for the speedy recovery of dues when the Parliament had the power to 

enact such a provision and thus, came to the decision that the SARFAESI Act also covers the 

activities undertaken by the cooperative banks and is not ultravires to the constitution. 

 

REFERENCE 

https://indiankanoon.org/doc/156404699/ 

https://ibclaw.in/landmark-judgment-of-supreme-court-in-pandurang-ganpati-chaugule-vs-

vishwasrao-patil-murgud-sahakari-bank-limited-sc/ 
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STATE BANK OF INDIA 

VS. 

MADHUMITA CONSTRUCTION PVT.LTD 

 

PETITIONER                    – State Bank of India. 

RESPONDENT                  – Madhumita Construction pvt.ltd. 

DATE OF JUDGEMENT – 31 August 2009 

BENCH                               –  CJI. S.S. Nijjar and Justice Indira Banerjee 

 

FACTS OF THE CASE 

 

The appeal is in case of an order dated 16th July 2002 of the learned Single Judge decline the 

prayer of the petitioners for interlude order which would, in effect keep the defendant no. 53 to 

57 from proceeding with their application under section-19 of the Recovery of Debts Due to 

Banks and Financial Institutions Act 1993 and further dismissing the suit being suit no. 445 of 

1998 filed by the plaintiff. The plaintiff filed the said suit being suit no. 445 of 1998 

impleading 57 defendants of whom defendant no 1 to 44 were constituents of the plaintiff 

defendants no. 45 to 52 were employees of the plaintiff and defendant no. 53 to 57 were banks 

who had negotiated letter of credit issued by the plaintiff.  

 

ISSUES 

 Whether the plaintiff-appellant is liable to get the consolations by the defendants from 

No.1 to 57? 
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 Whether the letter of credit issued by the Baghbazar Branch was null as void? 

 

 

 

PETITIONER CONTENTIONS 

 Mr. Hirak Mitter appearing on behalf of the Petitioner presented that by use of the 

phrase merit, the Apex Court could only have meant that the High Court was to 

adjudicate whether the stay in the lawsuit before the Debt Recovery Tribunal should 

continue or not. This was noticeable from the matter of fact that the Apex Court 

suomotu granted a stay of the lawsuit prior the Debt Recovery Tribunal. 

 Mr. Mitter mentioned the Dictionary of English Law by Jowitt (Vol.2) where the 

denotation of the term merit is "shorn of technicalities". The illustration given is "A 

person is said to have a good cause of action or defence on the merits when his claim or 

defence is based on the real matters in question and not on any technical ground". 

 Mr. Mitter further mentioned to Black's law Dictionary (5thEdn.), where "the word 

merit as a legal term is to be regarded as to the strict legal rights of the parties."  

 Mr. Mitter presented that even though the Apex Court had, by its order dated 12th July, 

1999 administer the High Court to conclude the solicitation on merits, the learned 

Single Judge had not adjudicated the application on the terms of merits, but rejected the 

same on the ground jurisdiction. 

 Mr. Mitter presented that the learned Single Judge committed an error in holding that 

the suit could not have been entertained in this Court, in so far as the defendant Nos.53 

to 57 are bothered after all the Debt Recovery Tribunal alone was adequate to leisure 

and conclude the interrogation involved. The suit in case of them has wrongly been 

dissolved. 

 Mr. Mitter further presented that the conclusion of the learned Single Judge that the suit 

of the Petitioner could have been filed in the Debt Recovery Tribunal was patently 

wrong because recovery for damages of monies wrongfully collected or cancellation of 

the purported letters of credit or injunction restraining enforcement thereof could not be 
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considered to be recovery of debt under the ambit of Section 2 (g) of the said act i.e. 

Debt Recovery Act. 

 Mr. Mitter argued that the cause of action of the Petitioner in the suit was based on acts 

of conspiracy and fraud between three sets of defendants including employees of the 

Petitioner, who were necessary parties. There could be no question of initiating lawsuit 

in case of employees of the bank in the Debt Recovery Tribunal. 

 Mr. Mitter presented that the Petitioner had in its written statement before the Debt 

Recovery Tribunal taken the point of collusion, conspiracy and fraud, which could not 

obviously be concluded in the non-appearance of the defendant Nos.1 to 44 and 

defendant Nos.45 to 52. 

 According to Mr. Mitter, the learned Single Judge erred in law in not continuing the 

interim order of stay of lawsuit initiated by the defendant banks in case of the Petitioner 

for recovery of their levy in relation with the letters of credit thrash out between the 

Respondent banks. 

 Mr. Mitter presented that the learned Single Judge had made an error in applying the 

law relating to orders of injunction or stay and in particular the Learned Single Judge 

got confused between the principles of grant of an interim order of injunction under the 

Civil Procedure Code, 1908 with that of the Specific Consolation Act, 1963. 

 Mr. Mitter Presented that period the Civil Procedure Code was significant for interim 

consolation that was in aid of final consolation, the Specific Consolation Act granted 

for final consolation. In this context Mr. Mitter mentioned Section 37 and Section 38 of 

the Specific Consolation Act 1963. 

 Mr. Mitter presented that the learned Judge erred in dismissing the suit of the Petitioner 

in case of the defendant Nos.53 to 57. Mr. Mitter referred to the judgment of the Indian 

Bank vs. ABS Marine Products Ltd.27 In this case it was held that a civil suit for 

damages in case of a bank was separate from and independent of recovery lawsuit 

initiated by that bank in the Debt Recovery Tribunal. 

 Mr. Mitter set forth that prayers (ee), (ff) and (gg) of the suit of the instant application 

are for declaration that the letters of credit in question are void and a direction which is 

matching be carry out up, cancelled and for everlasting injunction keep the defendant 
 

272006 (5) SCC 72 
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banks from imposing the dispute letters of credit. These were, according to Mr. Mitter, 

consolation within the Section 36 of the said act i.e. Specific Consolation Act. The 

plaint, according to Mr. Mitter, contained the requisite averments. 

 Mr. Mitter further mentioned that the DRT has no power to conclude a declaratory suit. 

In the suit the Petitioner has sought consolations other than monetary consolations. Mr. 

Mitter argued that in sight of the definition of debt in Section 2(g) of the Debt Recovery 

Act, a debt had to arise out of business activity undertaken by the Petitioner. The claim 

of the Petitioner for compensation is not 'debt'. Moreover, the Petitioner could not have 

initiated lawsuit in case of its employee in the Debt Recovery Tribunal. 

 Mr. Mitter further arguedthat the ambit of the word 'debt' need not be adjudicated by 

this Court at this point of time. Mr. Mitter, emphatically stated that the DRT was not 

eligible to grant all the consolations claimed in this instant application. 

 Mr. Mitter presented that although the current suit were to be served as a counter-claim, 

the alike could not calmly be heard after all the Debt Recovery Tribunal was not 

entitled to grant the consolations claimed in the instant application. Besides, in any 

case, even with in the amended Section 19, the exercising of a counter- claim was 

optional. 

 Mr. Mitter cited Cotton Corporation of India Ltd. vs. United Industrial Bank Ltd. & 

Ors28. In this case it was held that Court had inherent powers to restrain a party from 

proceeding with any litigation in any Court. 

 Mr. Mitter placed reliance on the following observation of the Apex Court: - "Taking 

the most favourable sight of the decision of the Appellant Bench and assuming that the 

Bench had in its mind the discretionary power of the Court to permit injunction in spite 

of statutory barrier and consistent with the sight confiscate by the courts in England, it 

had subsequently, in order to do fairness betwixt the parties, first reach an agreeable 

finding in which the winding up petition as together with through presented by the 

Corporation, the creditor intend be frivolous and would constitute an abuse of the 

process of court or a device to pressurize the bank to submit to an unjust and dishonest 

claim.  

 
28AIR 1983 SC 1272 
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 Mr. Mitter also cited Manohar Lal Chopra vs. Rai Bahadur Rao Raja Seth Hiralal29. 

In the case the Court observed that: - "We are of the sight that the latter sight is correct 

together with that the Courts have discretionary authority to issue puisine injunctions in 

circumstances which are not covered by the provisions of Order XXXIX, C.P.C. There 

is no such expression in S.94 which expressly prohibits the issue of a temporary 

injunction in circumstances not covered by Order XXXIX or by any rules made under 

the Code. It is well-being in which the provisions of the Code are not comprehensive..." 

 

 

RESPONDENT CONTENTIONS 

 Mr. Gautam Chakraborty come to light on sake of the defendant No.53, UTI Bank Ltd., 

now familiar as Axis Bank Ltd., confer that the proclamation of fraud, collusion and 

conspiracy were fully vague together with devoid of any material certains whatsoever. 

 Mr. Chakraborty further mentioned that it was the regular practice of UTI Bank Ltd. to 

forward all letters of credit along with correlating documents to the opening bank for 

approval, and on each occasion, approval was sanctioned by the senior officer of the 

State Bank of India. 

 Mr. Chakrabory referred to Federal Bank Ltd. Vs. V.M. Jog Engineering Ltd.30 In this 

case it was presented that in similar circumstances, the contention of fraud and/or 

collusion was not accepted by the Apex Court. 

 Mr. Chakraborty draw attention on that after the precedent of 16th July, 2002, the 

petitioner approach the Appeal Court on 9th October, 2002 for stay, however no stay 

was permitted. The Apex Court by its order dated 9th October, 2002 granted leave to 

the Petitioner to file its written statement before the Debt Recovery Tribunal without 

prejudice to its rights and contentions. 

 The Petitioner filed its written statement in the Debt Recovery Tribunal on 26th 

February, 2003. Subsequently defendant No.3 presented its evidence by way of 

affidavit. 

 
29AIR 1962 SC 527 
30AIR 2000 SC 3167 
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 Mr. Chakraborty presented that the Petitioner has, in its written statement made a 

counter-claim under Section 19(8) and 19(9) of the Debt Recovery Act. The counter-

claim is to have the similar consequences as a cross-suit. The Tribunal has Authority to 

elapse orders on the initial claim together with the counter- claim. 

 Mr. Chakraborty presented that in the counter-claim, the plaintiff- appellant had alleged 

that the letters of credit, on the basis of which Defendant No.53 had claims in case of 

the Petitioner, were inoperative and invalid and would not have any effect and had 

sought perpetual stay restraining the defendant No.53 from asking the money or acting 

upon the letters of credit apart from enquiry into the reported loss and damage incurred 

by the Petitioner. 

 Mr. Chakraborty further argued that the DRT had power and jurisdiction to conclude 

the issues raised in the counter-claim. Mr. Chakraborty further alleged that the only 

question for resolution of this Court was that whether the learned Single Judge fell into 

error in holding that this Court had no authority to exercise the suit in case of the 

Respondent No.53 and other banks in sight of Section 2(g), 17, 18 and 34 of the said act 

i.e. Debt Recovery Act. 

 Mr. Chakraborty presented that the preliminary Court could not keep the lawsuit in the 

Debt Recovery Tribunal in sight of the bar of Section 18 of the said act i.e. Debt 

Recovery Act. Supervisory control could not be utilized except under Article 226 and 

Article 227 of the Constitution of India. 

 Mr. Chakraborty further presented that the contention of the Petitioner that questions of 

fraud or collusion could not be concluded by the Tribunal was not correct. In support of 

his submission, Mr. Chakrabroty cited the following judgments: 

 United Bank of India vs. Debt Recovery Tribunal.31 

 State Bank of Bikaner and Jaipur vs. M/s. Ballabh Das & Company case.32 

 Hira Lal and Sons vs. Lakshmi Commercial Bank.33 

 J.U. Mansukhani vs. Presiding Officer & Ors.34 

 Cotton Corporation of India Ltd. vs. United Industrial Bank Ltd.35 

 
31AIR 1999 SC 1381 
32AIR 1999 SC 3408. 
332002 (6) SCC 389. 
34AIR 2000 Del103. 
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 United Bank of India vs. Abhijit Tea Co. Pvt. Ltd.36 

 Mr. Chakraborty concluded by arguing that the learned Single Judge had correctly held 

that this Court had no jurisdiction to entertain the instant matter. The suit in case of the 

Respondent Nos.1 to 52 is undecided together with the same might be proceeded with. 

There could also be no interrogation of stay of lawsuit in the Debt Recovery Tribunal 

by this Court in exertion of its discriminatory powers. 

 Mr. Rajsekhar Mantha that was presenting on sake of the South Indian Bank Ltd. and 

the Global Trust Bank Ltd. (Currently familiar as Oriental Bank of Commerce) actually 

the Respondent Nos.54 and 55, followed the presentation of Mr. Chakraborty. 

 Mr. Mantha further add on that the learned Single Judge had considered the case in its 

entirety, both on the issue of jurisdiction and on merits and had held that stay 

restraining the defendant Nos.53 to 57 from proceeding with their application before the 

Debt Recovery Tribunal could not be sustained. 

 Mr. Mantha draw attention in which this Court had not been drawn to an significant 

matter of fact that two other limbs of the petitioners, knowingly, as Bhupen Bose Road 

together with the Shyambazar branch also hammered out the same series of letters of 

credit issued by the same employees of the Bagbazar branch of the plaintiff-appellant 

during the same period of time.  

 

JUDGEMENT 

      The Calcutta High Court held that the learned Single Judge was only required to conclude 

whether interim orders as prayed for by the plaintiff-appellant could be passed or not. 

Therefore, the Calcutta High Court set aside the judgment and order under appeal only to the 

extent that the suit filed by the plaintiff-appellant has been dismissed as in case of the 

defendant Nos.53 to 57. 

 

 

 

 
35AIR 1983 SC 1272 
36AIR 2000 SC 2957. 
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THE AUTHORISED OFFICER, INDIAN BANK 

VS. 

D. VISALAKSHI 

DATE OF JUDGEMENT – 23/09/2019 

COURT                              – Supreme Court of India 

BENCH                              – A.M. Khanwilkar and Dinesh Maheshwari 

APPELLANT                     - The Authorized Officer, Indian Bank  

RESPONDENT                 – D. Visalakshi 

 

FACTS OF THE CASE 

In the case the provisions of the section 14 of the 2002 act are in no way inconsistent with the 

provisions of Code of Criminal Procedure it must then follow that the provisions of the 2002 

Act are in addition to and not in derogation of the code. The Chief Judicial Magistrate is 

competent to process the request of the secured creditor to take possession of the secured asset 

under Section 14 of the Securitization and Reconstruction of Financial Assets and Enforcement 

of Security Interest Act, 2002. The provisions of the Code of Criminal Procedure that regard. If 

so, the stipulation in Section 35 of the 2002 Act will have no impact on the expansive 

construction of Section 14 of the 2002 Act. 

 

ISSUES 

Section 14 even if read literally in no manner denotes that allocation of jurisdictions and 

powers to CMM and CJM under the Code of Criminal Procedure are modified by the 2002 Act. 
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Section 14 of the 2002 Act is not a provision dealing with the jurisdiction of the Court as such. 

It is a remedial measure available to the secured creditor, who intends to take assistance of the 

authorised officer for taking possession of the secured asset in furtherance of enforcement of 

security furnished by the borrower. 

the contentious issues raised by the concerned parties but only verify the compliances referred 

to in the first proviso of Section 14. 

 

PETITIONER’S CONTENTION 

The petitioner was not aggrieved against the action of possession taken by the Bank by issuing 

the notice under sec. 13(4) The present grievance of the petitioner is only as against the 

impugned action of the respondent. 

The petitioner account was classified and declared as N.P.A. and the Bank initiated recovery 

proceedings by way of filing Original application before debts recovery tribunal. Section 13(2) 

of the securitization and Reconstruction of financial assets and enforcement of security interest 

Act, 2002. 

DEFENDANT’S CONTENTION 

The defendant was grievance of the petitioner, in the light of the division bench decision of this 

court reported. Section 13(4) of the act perused find that apart from taking possession of the 

secured assets.  

The impugned notice being a separated one through part of various measures covered by 

section 13(4) of the act it can be safely held that it is one of the measures covered by Section 

13(4). 

 

JUDGEMENT 

Securitisation and Reconstruction of Financial assets and Enforcement of security Interest Act 

2002 section 14,35,37 General clauses act (1897), Section 17. Question is whether Chief 
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Judicial Magistrate is competent to process the request of the secured creditor to take 

possession of secured asset under section 14. 

An injury conducted under section 14 is a sui generis inquiry It is an administrative function 

regarding verification of the affidavit and documents relied upon by the parties. It is quasi 

judicial inquiry through a non-judicial process. Functions of the Chief Metropolitan Magistrate. 

Therefore CJM is equally competent to deal with the application moved by the secured creditor 

under section 14 of the 2002 Act. 

 

ANALSYIS 

Section 14 of the Act is about the role and authority given to District Magistrate and Chief 

Metropolitan Magistrate, to assist the secured creditor in taking the possession or selling the 

secured asset. There are many new interpretations made by the Hon’ble judges of different 

courts that have emerged from various judgments about SARFAESI Act, for instance, under 

section 14 of the Act, Chief Judicial Magistrate can also entertain cases under section 14 of the 

SARFAESI Act 2002 in non metropolitan areas, the advocate can be a receiver, the secured 

creditor cannot claim security interest once the secured asset has been sold to another etc. 

 

REFERENCE   

THE AUTHORIZED OFFICER,INDIAN BANK vs. D. VISALAKSHI_files 
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ALLAHABAD BANK 

VS. 

CANARA BANK, 2000 

 

BENCH:  M.J.RAO, N.S.HEGDE 

COURT:  SUPREME COURT OF INDIA 

 

FACTS: 

The appellant Bank filed O.A.No.109 of 1995 before the Debt Recovery Tribunal, Delhi under 

section 19 of the RDB Act, 1993 for recovery of Rs.21,49,29,520 and a simple money decree 

was passed on 13.1.1998 with interest at 18% and interest tax levy at 0.75% p.a. Recovery 

Case (R.C.No.9 of 98) was filed by the Allahabad Bank for recovery before the Recovery 

Officer. The debtor Company filed appeal No.270 of 1998 before the appellate Tribunal and 

there was no stay inasmuch as there was default in deposit of the money directed to be 

deposited. O.A. No.784 of 1996 was filed by the Canara Bank also under the RDB Act in the 

Debt Recovery Tribunal, Delhi for a decree for Rs.14,40,05,982.98 plus interest and it was said 

that a sum of about Rs.25 crores was due from the same company. The said O.A. of Canara 

Bank is pending in the Delhi Tribunal under the RDB Act. The Canara Bank filed interlocutory 

application before the Recovery Officer for impleadment in the said recovery case of the 

appellant, viz., R.C.9/98 seeking pro-rata distribution of sale proceeds from auctions of the 

debtor company's properties. The appellant Bank resisted the same contending that inasmuch 

as no orders have been passed in favour of the Canara Bank in its claim filed before the Delhi 

Tribunal against the same company, there was no question of impleading the Canara Bank. As 

regards proportionate disbursement of sale proceeds, it was observed that that question was 

premature and that the said issue could be considered after sale proceeds were received by the 

Tribunal. These applications were dismissed on 28.9.98. The property of the debtor company 

situated at Village Kherki Daula, admeasuring Ac 32.64 was sold on 8.1.99 for Rs.2,30,11,200. 
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The sale was confirmed on 16.2.99 by the Recovery Officer. Property of the Company at 

village Dundahera admeasuring Ac 4.23 was also sold on 15.1.99 for Rs.3,17,34,375, but the 

Recovery Officer declined to confirm that sale and directed fresh auction and the appellant 

Bank filed W.P. under Articles 226, 227. Canara Bank then filed applications in the Debt 

Recovery Tribunal under section 22 of the RDB Act in January, 1999 seeking stay of recovery 

proceedings in RC No.9/98. They were heard on 25.2.99, adjourned to 3.3.99 then to 5.3.99. 

On 5.3.99, the counsel for Canara Bank informed the Recovery Officer that it had filed 

Company application No.296 of 1999 in Company Petition No.141/95 (being a winding up 

petition filed by Ranbaxy Ltd. against M.S.Shoes Co.) under sections 442, 537 of the 

Companies Act for stay of the appellant's Recovery Case, RC No.9/98. The said CA 296/99 

was filed by Canara Bank in CP 141/95 under section 442 and section 537 of the Companies 

Act seeking stay of RC 9/98 and for staying sales of assets of company by the appellant Bank. 

Later on Canara Bank filed CA 323/99 again under section 442 and section 537 for similar 

reliefs as in CA 296/99. On 9.3.99, the learned Company Judge passed the impugned order in 

CA 323/99 under section 442 read with section 537 of the Companies Act staying the further 

sale of assets of the Company in RC 9/98 in OA 109/95 and also restraining disbursement of 

monies already realised in other sales. It is against the above order dated 9.3.99 that this appeal 

has been preferred. (While narrating the facts, we have not referred to a number of other 

proceedings taken out by the debtor- company before various Courts to stall the sales. In fact 

allegations have been made that the action of the Canara Bank in trying to stall sales - which 

are being held at the instance of the Allahabad Bank - was intended to benefit the debtor-

company. These allegations were, of course, denied by the Canara Bank. 

 

ISSUES : 

Question of distribution of the sale proceeds by Company Court/Tribunal and method of 

working out priorities among creditors was argued. 
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PETITIONER’S CONTENTION: 

 Appellant contends that the Tribunal under the RDB Act can itself deal with the question of 

appropriation of sale proceeds in respect of sales of the company properties held at the instance 

of the appellant and the priorities and that the appellant alone is entitled to all the sums so 

realised.  

 

RESPONDENT’S CONTENTION: 

Point has been raised by the respondent - Canara Bank that the appellant Allahabad Bank is 

obliged to seek leave of the Company Court under the Companies Act, 1956 and the Company 

Court can stay these proceedings as aforesaid under Sections 442 and 537 for the ultimate 

purpose of deciding the priorities, in the event of a winding up order or other order appointing 

a provisional liquidator being passed under section 446(1) of the Companies Act, 1956. 

 

JUDGEMENT: 

There is no material before us to hold that workmen's dues of the defendant company have all 

been paid. In view of the general principles laid down in National Textile Workers' Union etc. 

vs. P.R. Ramakrishnan & Others [AIR 1983 SC 75] there is an obligation resting on this Court 

to see that no secured or unsecured creditors including Banks or financial institutions, are paid 

before the workmen's dues are paid. 

We, therefore, direct the Registry of the Supreme Court to make over the monies deposited in 

this Court pursuant to sale of shed No.15, to the Debt Recovery Tribunal, Delhi and it will be 

for the said Tribunal to find out if there are any workmen's dues by issuing notice to the 

workmen or other persons/bodies which can furnish information in this behalf. The above 

monies to be sent from this Court as well as the monies realised by earlier sales,- in case they 

are not subject to any pending litigation - have to be first released towards the workmen's dues. 

The balance remaining will then be released in favour of the appellant Bank in accordance with 

law and subject to the various principles stated in this judgment. In case any machinery or 

goods pledged to the Canara Bank are lying in the two other sheds already sold, it will be open 
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to the Canara Bank to move the Tribunal/Recovery Officer for their removal and for an 

inventory. The impugned order of the High Court is set aside; the appeal is allowed and 

disposed of as stated above. There will be no order as to costs. 

 

ANANLYSIS: 

Now, even if section 19(19) read with section 529A of the Companies Act does not help the 

respondent-Canara Bank, the said provisions can still have an impact on the appellant- 

Allahabad Bank which has no doubt a decree in its favour passed by the Tribunal. Its dues are 

unsecured. The 'workmen's dues' have priority over all other creditors, secured and unsecured 

because of section 529A(1)(a). 

 

HYPERLINKS: 

https://www.casemine.com/search/in/allahabad%2Bbank%2Bcanara%2Bbank 
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THE MANAGER, THE MAHARASHTRA STATE 

COOPERATIVE BANK LTD.   

VS.  

FARMER BANK EMPLOYEES COOPERATIVEHOUSING 

SOCIETY LTD. AND ORS          

 

FACTS: 

1. Appellant Bank accepted the offer of  Nagpur Improvement Trusts 

2. 14 plots were offered by Nagpur Improvement Trusts against the premium of Rs 90300 

3. The condition of allotment was that the land will be used for the residential purpose 

4. Request made by the appellant bank to divide the entire land into 16 plots 

5.  28 tenements were made on the 14 plots and two plots were left vacant 

6. Tenements were invited for the peons but 19 satisfied the requirement and 9 were from 

the clerks 

7. Employees were given financial support by the bank and they were charged interest on 

the concessional rate, home loans were also provided 

8. Mr M.Y. Deshmukh the advocate for the appellant bank and Mr Satyajit .A. Desai the 

advocate of the employees. 

 

ISSUES: 

1. The complainants i.e. the employees raised the issue that they do not possess any title to 

the property even though they have discharged their loan liability. 

2. Out of the 28 allottees,20 members have died and the question to the succession of the 

property has arisen 

3. The cost of total land which consists of 16 plots was Rs 90300. This 90300 represents 

the cost of 32 tenements so after dividing the amount by 28, each of the tenement 
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holders paid 3225 but the amount they should pay was 2822 as two plots were left 

vacant. This means roughly 400 was charged extra from each tenement holder. 

4. The issue raised by the appellant bank was that they had incurred the expenditure so 

they shall continue to have the right, title, and interest in respect of the portion of land. 

 

PETITIONER CONTENTIONS: 

1. Employees want the court to direct the Nagpur Improvement Trusts to renew the lease 

of 2 vacant plots in favour of the complainant society within two months from the date 

of order. 

2. They want the court to direct the appellant bank to pay the cost of renewal of the lease 

of 16 plot to the complainant society immediately as and when demanded by the 

complainant society. 

3. Employees want the court to direct the appellant bank to pay the price of two vacant 

plots. 

4. They want the Non-applicant no 3 to accept and register the document of sale deed that 

would be executed by the complainant society in favour of each member or legal heir of 

deceased member free of stamp and registration fees. 

5. Employees claim that the appellant bank and the Nagpur Improvement Trusts should 

pay rs 100000 to the complainant society for harassment and mental agony caused to 

the members over the years. 

6. Saddle the cost of Rs 20000 on a bank for filing the complaint. 

 

RESPONDENT CONTENTIONS 

1. According to the respondent claim if the lease deed is transferred in the name of the 

employees then the expenses are to be borne by the member of the society and not by 

the appellant bank. 
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CONCLUSION 

1. The appellant bank should pay to each of the tenement holder rs 10000 within three 

weeks. 

2. The appellant shall execute an appropriate deed conveying an interest in favour of the 

employees. 

3. The appellant bank shall continue to have right, title and interest in respect of the 

portion of land representing that two plot over which no tenements have been 

constructed and they will only deal with that portion. 

4. Stamp duty in respect of those 28 tenements has to be borne by the employees only. 
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COMMERCIAL TAX OFFICER & ORS 

VS. 

STATE BANK OF INDIA & ANR., 2016 

 

BENCH: DIPAK MISRA, SHIVA KIRTI SINGH 

COURT:  SUPREME COURT OF INDIA 

 

FACTS: 

It is necessary to state the facts in detail to appreciate the controversy at hand. The SBI is a 

body corporate constituted under the State Bank of India Act, 1955 for the extension of 

banking facilities in the country and for other public purposes. The bank has to perform various 

functions as per the directions issued from time to time by the RBI in keeping with the 

economic and monetary policies of the Central Government. 

 Policies are notified by the Government of India under the Imports and Exports (Control) Act, 

1947, as amended from time to time, and the Imports (Control) Order, 1955, to regulate 

imports into and exports out of the country and contain different incentive schemes and 

subsidies to build up foreign exchange resources of the country. As the facts would reveal 

before July 4, 1991 there was provision for issuance of Replenishment Licences which were 

referred to as "REP Licences". The objective behind the grant of such licences was to provide 

the registered exporters the facility of importing essential goods required for the manufacture 

of the products to be exported. Such licences were made freely transferable and such transfer 

did not require any endorsement or permission from the licensing authority and only a letter 

from the transferor the transferee became the lawful holder of the licence and was entitled to 

either import the goods for which the licence had been issued or sell the licence to someone 

else. 
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 The aforesaid policy remained in vogue till July 3, 1991, when it was substituted by a new 

policy with effect from July 4, 1991 and the nomenclature of the REP Licence was changed to 

"Exim Scrip" (Export Import Licence). The provisions governing Exim scrips were more or 

less the same as those governing REP licences with certain minor variations which are really 

not pertinent for the purpose of adjudication of the controversy. 

In March, 1992, the RBI took a policy decision to the effect that the unutilised Exim scrips in 

the hands of the holders who were willing to dispose of the same should be mopped up through 

specified branches of the SBI. In pursuance to such a decision, the RBI issued a circular, being 

No. 12/92 on 27th March, 1992. The said circular is as follows:- "Reserve Bank of India had 

earlier notified that arrangements were being made to purchase Exim scrips at an appropriate 

premium from those holders of Exim Scrips who wish to dispose of them. The designated 

branches of State Bank of India would be purchasing these Exim scrips from March 23, 1992, 

up to the end of May 1992, at a premium of 20 per cent of the face value. The bona fide holder 

of the Exim scrips should submit an application to the designated branch of the State Bank of 

India, in the form prescribed by the State Bank of India. The scrips up to the face value of Rs. 5 

lakhs will be straightaway purchased by the designated branch of State Bank of India and the 

premium amount would be paid to the holder of the scrips. Where the face value of the scrips 

exceeds Rs. 5 lakhs, the concerned branch would send it to the office of the JCCI, which had 

issued the scrip, for authentication and on receipt of the scrip duly authenticated would pay the 

amount of premium." The RBI, pursuant to the circular sent a letter on March 18, 1992 to the 

Chairman, State Bank of India, Bombay, authorising all designated branches of the said Bank 

to purchase Exim scrips from holders, who intended to dispose of the same at a premium of 20 

per cent of the face value of the Exim scrips, from March 23, 1992, subject to certain terms and 

conditions. 

 In the course of assessment proceedings under the Act for the four quarters ending on March 

31, 1993, the Commercial Tax Officer, Park Street Charge informed the assesse that apart from 

payment of sales tax on the sale of gold and silver, it would also be liable to pay “purchase tax” 

in respect of purchase of Exim scrips from the holders thereof at a premium of 20 per cent of 

the face value. 
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ISSUES: 

The question that emerges for consideration in this appeal is whether the State Bank of India 

(SBI) and its branches, which are registered dealers under the Bengal Finance (Sales Tax) Act, 

1941 (for brevity, ‘the Act’) would be liable to levy of purchase tax under Section 5(6a) of the 

Act for accepting the Exim Scrips (Export Import Licence) on payment of premium of 20 per 

cent of the face value of the scrips in compliance with the direction contained in the letter of 

Reserve Bank of India (RBI) dated 18th March, 1992. 

 

PETITIONER’S CONTENTION: 

The Commercial Tax Officer, Park Street Charge informed the assesse that apart from payment 

of sales tax on the sale of gold and silver, it would also be liable to pay “purchase tax” in 

respect of purchase of Exim scrips from the holders thereof at a premium of 20 per cent of the 

face value.  

 

RESPONDENT’S CONTENTION: 

The SBI that the Exim scrips had not actually been purchased but the same had been 

surrendered by their holders pursuant to the terms contained in the letter of the RBI dated 

March 18, 1992. It was also put forth that such surrender could not be treated as purchase for 

the purpose of levying tax under Section 4(6) of the Act. It was also averred that Exim scrips 

were not "goods" within the meaning of Section 2(d) of the Act and hence, no purchase tax 

could be levied under Section 4(6) of the said Act on the surrender of the Exim scrips by its 

holders. In addition to the above, a specific objection was taken that the Bank had not entered 

into any transaction on its own which could be regarded as purchase to attract the provisions 

of Section 4(6) of the Act but had merely acted as an agent of the RBI in terms of the order 

contained in the above mentioned circular dated March 18, 1992. 
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JUDGMENT: 

The replenishment licences or Exim scrips would, therefore, be “goods”, and when they are 

transferred or assigned by the holder/owner to a third person for consideration, they would 

attract sale tax. However, the position would be different when replenishment licences or Exim 

scrips are returned to the grantor or the sovereign authority for cancellation or extinction. In 

this process, as and when the goods are presented, the replenishment licence or Exim scrip is 

cancelled and ceases to be a marketable instrument. It becomes a scrap of paper without any 

innate market value. The SBI, when it took the said instruments as an agent of the RBI did not 

hold or purchase any goods. It was merely acting as per the directions of the RBI, as its agent 

and as a participant in the process of cancellation, to ensure that the replenishment licences or 

Exim scrips were no longer transferred. The intent and purpose was not to purchase goods in 

the form of replenishment licences or Exim scrips, but to nullify them. The said purpose and 

objective is the admitted position. The object was to mop up and remove the replenishment 

licences or Exim scrips from the market. 

In view of what we have indicated hereinabove, we are unable to sustain the judgment and 

order of the learned Tribunal and we, accordingly, set aside the same and we also quash the 

order of assessment dated June 30, 1995 passed by the Commercial Tax Officer, Park Street 

Charge, as also the order dated September 19, 1996, passed by the Assistant Commissioner, 

Commercial Taxes. 

ANALYSIS: 

 In view of the preceding analysis, the other issues and questions, including the question 

whether the aforesaid exercise of procuring and cancelling replenishment licences or Exim 

scrips is “business” within the meaning of the Act, need not be decided. The fact of the case at 

hand has its distinctive features and, therefore, we unhesitatingly concur with the view of the 

High Court that the SBI was not liable to levy of purchase tax under the Act. 
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HYPERLINKS:  https://www.scconline.com/blog/post/2016/11/09/sbi-being-an-agent-of-

rbi-is-not-liable-to-purchase-tax-for-replenishment-licences-or-exim-scrips-taken-as-a-

participant-in-the-process-of-cancellation/ 
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CORPORATION BANK V. D S Gowda1994 SCC (5) 213, JT 1994 

(7) 87 

  

COURT                      : Supreme Court of India 

JURISDICTION : Civil Original Jurisdiction 

BENCH  : Honorable Justice AM Ahmadi 

               Honorable Justice SC Agarwal 

 

DATE OF JUDGEMENT: 20.06.1994 

 

ACTS AND SECTIONS INVOLVED: 

                               The Banking Regulation Act, 1949 

                                The Mysore Usurious Loans Act, 1923 

                                The Usurious Loans Act, 1918 

                                The Usury Laws Repeal Act, 1855 

                                The Banking Companies (Amendment) Act, 1956 

 

                                Section 3(1) in The Usurious Loans Act, 1918 

                                Section 3 in The Usurious Loans Act, 1918 

                          

OTHER INFORMATION 

 

THEMES   :  Interest rates charged by banks cannot be a matter of scrutiny in  court 

of   

                                     law. 

 

TYPE OF LAW: Civil Law 

 

TAGS    : The Banking Regulation Act, 1949 

                                    The Mysore Usurious Loans Act, 1923                      
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INTRODUCTION 

 

The respondent Mr. D S Gowda was allotted a building site and he approached the bank for 

constructing a building at that site. He received financial assistance from the appellant bank. 

He was not able to complete the construction because of insufficient funds and approached the 

bank for additional funds. Bank found that he has not served the interest properly during this 

time and was not able to provide him further assistance. In this juncture, the interest 

accumulated, and the loan amount got increased than the sanctioned limited and the respondent 

mortgaged a security to the extent to cover the loan. He was not able to serve as per mortgage 

deed and bank initiated a suit for recovery. The respondent contested it and said that the 

interest is abnormal and also compound interest and penal interest are not forming part of the 

loan transaction. The Division Bench of Karnataka favoured the respondent, and the appeal is 

made by the bank for recovering its dues.  

 

 

BACKGROUND 

The respondent Mr. D S Gowda has availed an over draft facility of Rs. 2.50 Lakhs for 

constructing a commercial building and by which he wanted to earn and settle the loan. The 

bank sanctioned the facility and the respondent found that, the said amount was not sufficient 

to do the construction and he approached the bank for additional limits. Meanwhile, he has not 

served the interests on time and there was an outstanding. This made the bank to refuse the 

proposal. In this juncture, the loan with the accumulated interest was doubled and the bank 

asked for collateral security. The respondent executed a mortgage deed for a collateral security 

worth of Rs.5 Lakhs, where as the loan outstanding was Rs. 4 Lakhs along with the 

accumulated interest. The mortgage proposal was agreed by the respondent and bank said that 

interest rests on quarterly and about the repayment strategy. The respondent was not able to 

repay the said amount and the construction was standstill because of shortage of funds. The 

bank initiated the suit proceedings for recovery of its funds along with interest. The respondent 
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questioned the interest rate and its quarterly rests and also it was against the circulars and 

directions. of RBI. The Trial court favoured the bank, the division bench of Karnataka High 

Court favoured the mortgagor. The appeal was filed by the bank to recover its funds along with 

the interest thereupon.  

FACTS 

The respondent availed a bank facility from the appellant bank to the tune of Rs.2.5 Lakhs for 

constructing a commercial property. The borrower found that the said amount was not 

sufficient to complete and hence approached the bank for additional amount. The borrower was 

not regular in serving the interest and the loan amount reached Rs.4 Lakhs. The bank asked for 

collateral security to cover the loan and the interest. The borrower initiated a mortgage deed to 

the tune of Rs. 5 Lakhs with the terms and conditions that interest in quarterly rests and for a 

agreed repayment strategy. The borrower was not able to meet out the commitments and the 

bank initiated a suit to recover its dues and the borrower contested for excess interest rate and 

the quarterly rests is not in line with circulars and notifications of RBI. The Trial court 

favoured bank and the Division Bench of the High Court favored the borrower. The bank 

approached the apex court for settling the issues.  

 

 

ISSUES  

 

i. Whether the bank is entitled to claim interest with periodical rests? 

ii. Whether the Banks are bound to follow the directives/circulars issued by the Reserve 

Bank of India in exercise of power conferred by Section 21 of the Banking Regulation 

Act, 1949 prescribing the structure of interest to be charged on loans/advances made 

from time to time, and if yes, to what extent  

iii. Whether in view of the insertion of Section 21A in the Banking Regulation Act, 1949 

by Banking Loans (Amendment) Act, 1983 (Act No. 1 of 1984), Courts are precluded 

from subjecting transactions entered between the Banks and borrowers from scrutiny 

under the provisions of the Usurious Loans Act, 1918 or any similar State law, with a 
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view to giving relief thereunder, and, if yes, whether relief under such laws is wholly 

impermissible 

iv. Whether the directives/circulars issued by the Reserve Bank of India under Section 21 

of the Banking Regulation Act, 1949 can be termed as a `special circumstance' within 

the meaning of Explanation 1 to Section 3 of the Mysore Usurious Loans Act, 1923 

(Mysore Act No. IX of 1923) 

 

 

APPELLENT CONTENTIONS 

 

i. There is a banking practice to collect interest on compound basis and to collect service 

charges and penal interest from the defaulters.  

 

ii. Section 21A of the Banking Regulation Act, a transaction between banking company 

and the debtor is not liable to be re-opened by any ground that the rate of interest 

charged by Banking Company is in excessive.  

 

RESPONDENT CONTENTIONS 

 

i. There was no banking practice to charge interest with monthly or quarterly rests and in 

the absence of statutory sanction with RBI, the bank could not collect compound 

interest 

 

ii. Interest was charged with six monthly rests that was clearly in contravention of RBI 

Guidelines/directives. 

 

REASONINGS 

 

i. Compounding Interests and Quarterly/Half Yearly rests 
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As held in Bank of India v. Rao Saheb Krishna Rao Desai37, “the bank by by taking the 

account with these half-yearly rests, secured for itself the benefit of compound interest. This is 

a usual and perfectly legitimate mode of dealing between banker and customer” 

 

As held in Holder v. Inland Revenue Commissioner38, that the periodical interest at the end of 

each year is a debt to be then paid, and which must be held to have been paid when placed to 

the debit of the account as an additional advance by the bank for the convenience of the 

obligation. 

 

As held in H. P. Krishna Reddy v. Canara Bank, Bangalore39, the rates of interest levied by 

banking companies are not subject to any court for scrutiny.  

 

ii.  Whether the provisions of Sec 21A of the Banking Regulation Act supersedes the 

provisions enshrined in Usurious Loans Act, 1918? 

 

As held in K. C. Venkateswarlu v. Syndicate Bank, Udayagiri40, the new section 21A of the 

Banking Regulation Act made the transactions between the bank and a borrower as 

inapplicable for the provisions of Usurious Loan Act, 1918. 

 

iii.. Whether the charging of interest at 16.5% per annum with quarterly rests is so 

obnoxious? 

 

As per Section 3(1) of Unsurious Loans Act, it is unfair and excessive. The new sec 21A of the 

Banking Regulation Act, was introduced after the judgement of High Court and hence the 

application of sec 21A does not arise. 

 

 

 

 
371980 (2) Karnataka Law Journal 495 
381932 AC 624 : 1932 All E.R. 265 
39AIR 1985 Karnataka 228 
40AIR 1986 A.P. 290 
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DISPOSITIONS 

The Court dismissed the petition of the bank and said that bank’s claim does not provide for 

payment of compounded interest or interest with periodical rests.  
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