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FOREWORD 

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets, and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state 

of affairs has changed in recent times; it is only in that many lawyers and judges have now 

joined the rest of the world is complaining about the quality of legal prose. 

My best wishes to all these student contributors, for their future endeavors. My best wishes and 

assurance to the readers that this will add a lot to the knowledge after reading this Judiciary 

notes. It is not just for the legal fraternity but for anyone who has an interest in the field of law. 

        - By Vrinda Khanna, Associate, All India Legal Forum 
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PREFACE 

May there be Peace in Heaven, May there be Peace in the Sky, May there be Peace in the Earth, 

May there be Peace in the Water, May there be Peace in the Plants, May there be Peace in the 

Trees, May there be Peace in the Gods in the various Worlds, May there be Peace in all the 

human beings, May there be Peace in All. 

PEACE, PEACE, PEACE. 

Our age-old culture prays for peace and happiness for one and all. Family is the first and oldest 

social group. It has played an important role in the stability and prosperity of the civilization. 

Almost everything of lasting value in humanity has its roots in the family. Peace and harmony 

in the family are important for the all-round development of children. This Compilation of 

Judiciary notes by All India Legal Forum is aimed at bringing about desired sensitivity in all 

duty holders. We’re glad to be a part of the All-India Forum. Here’s an introduction to my 

team: 

◆ Patron- in-Chief: Aayush Akar 

◆ Editor-in-Chief: Shubhank Suman 

◆ Senior Manager: Vrinda Khanna 

◆ Manager: Shree Latha Sampat 

◆ Researchers: 

• Elamathy. S 

• Yash Sharma 

• Aastha Miglani 

◆ Editor: Snehal Bhatia 
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DISCLAIMER 

Team AILF India has made all efforts to summarize the Judiciary notes retrieved from AIR 

and SCC. In some cases, the team has tried to summarize cases from the available sources as 

they could not find original ones. 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

5  
  

OFFENCES AGAINST RELIGION 

  

Introduction  

The offences relating to religion are defined under sections 295, 295A, 296, 297 and 298 in 

Chapter XV of the Indian Penal Code, 1860. India is a secular country and the principle of 

secularism which falls in the line with the preamble of the Constitution of India along with 

Article 25 to 30 wherein Article 25 of the Constitution of India guarantees the right to freedom 

of religion. All persons are thereby entitled to practice, profess and propagate a religion of their 

choice. The State has no religion of its own and should treat religions equally. The State must 

extend similar treatment to the Church, the temple etc. however, this freedom is quite vast but 

not an unlimited one. It is in that subject to public order, morality and health.  

  

The offences under this section can be classified under three divisions:  

  

1. Defilement of places of worship or object of veneration (ss 295 and 297)  

2. Outraging or wounding the religious feelings of persons (295A and 296) 3. 

Disturbing religious assemblies. (s 296)  

  

Section 295 - Injuring Or Defiling Place Of Worship With Intent To Insult The Religion Of 

Any Class  

 As per defined under section 295 of IPC,   

  

 “Whoever destroyed, damages or defiles any place of worship, or any object held sacred by 

any class of persons with intention of thereby insulting the religion of any class of persons or 

with the knowledge that any class of persons is likely to consider such destruction, damage or 

defilement as an insult to their religion, shall be punishable with imprisonment of either 

description for a term which may extend to two years, or with fine, or with both.”  

   

The ingredients of this section are as follows:  

1. Destruction, damage or defilement of (a) any place of worship or (b) any object held 

sacred by a class of persons.  

2. Such destruction, etc., must have been done (i) with the intention of insulting the 

religion of a class of persons, or (ii) with the knowledge that a class of persons is likely 

to consider such destruction, etc., as an insult to their religion.  
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The essence of the offence under section 295 of the Indian Penal Code is the intention to destroy 

damage or defile a place of worship or an object held sacred. Without the requisite of mens rea, 

mere defilement of a place of worship is not an offence.   

  

The word „object‟ in Section 295 does not include animate objects. It refers to only inanimate 

objects such as churches, mosques, temples etc., and marble or stone figures representing gods. 

A cow is treated as sacred by Hindus. The killing of the same, by anyone, within the sight of a 

public road frequented by Hindus is not punishable under section 295.   

  

In Shiv Shankar v. R1, it was held that damaging or destroying a sacred thread worn by a person, 

who is not entitled under the Hindu custom to wear it or for whom the wearing of the sacred 

thread was not part of his custom observed under the Hindu religion, in assertion of a mere 

claim to higher rank, was not an insult to his religion.  

  

In the case of Mohammed v. Narain2, the accused removed some ruble and old building 

materials belonging to a mosque that was in rotten condition and consequently in disuse. The 

accused was held not liable under these sections as he had no intention of insulting the 

Mohammedan religion or any of its practitioners. He also had no knowledge that his actions 

may cause insult or hurt to any class of people.  

  

Section 295a - Deliberate And Malicious Acts, Intending To Outrage Religious Feelings Of 

Any Class By Insulting Its Religion Or Religious Beliefs   

 As per defined under section 295A of IPC,   

“Whoever, with deliberate and malicious intention of outraging the religious feelings of any 

class of citizens of India, by words, either spoken or written, or any signs or by visible 

representations or otherwise, insults or attempts to insult the religion or the religious beliefs 

of that class, shall be punished with imprisonment of either description for a term which may 

extend to three years, or with fine or with both”  

     

The points requiring proof under Section 295A are:  

I. That the accused insulted or attempted to insult the religion or the religious beliefs or a        

class of citizens of India;  

II. That he did so deliberately, and  

III. Maliciously, and  

IV. With intent to outrage the religious feelings of any class, etc.  

  

 
1 (1940) 15 Luck 696 
2 (1883) ALL WN 39 
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The expression „outraging religious feelings‟ is under section 295A. The word „outrage‟ is 

somewhat stronger than the word „would‟. In a case under section 295A, the truth of the 

language of the writer can neither be pleaded nor proved. It will not suffice if the intention was 

merely to insult the religion without outraging the religious feelings of the community. Even 

the outraging of the religious feelings of some members of a class would suffice; since what 

section 295A contemplates is that the feeling of „the class‟ as a body should be outraged. 

„Outraging‟ is a question of fact to be decided with due advertence to the facts of each case.  

  

In T. Parameswaram v. District Collectorate3, it has been observed that where the arrangement 

of the scene and the script of the drama outraged the religious feelings of the Christian 

community, as an offence under section 295A was held to have been committed irrespective of 

the fact whether the beliefs which were made the subject-matter of the attack were rational or 

irrational. An attack on even an incredible belief may be capable of causing hurt to feelings.  

 An offence under section 295A is cognizable and a warrant should issue in the first instance. 

The offence is non-compoundable and non-bailable; it is triable by a Magistrate of the first 

class. The state government may search for, seize and forfeit any publication offending against 

section 295A.  

  

SECTION 296 - Disturbing Religious Assembly  

As per defined under section 296 of IPC,  

“Whoever voluntarily causes disturbance to any assembly lawfully engaged in the performance 

of religious worship, or religious ceremonies, shall be punished with imprisonment of either 

description for a term which may extend to one year, or with fine, or with both”  

  

The following are the essential ingredients of section 296:  

I. There must be assembly which is engaged in the performance of religious worship or 

religious ceremonies.  

II. Such assembly and performance of religious ceremony should be lawful.  

III. The accused must cause disturbance to such assembly.  

IV. The accused must do so voluntarily.  

  

Congregational worship or the performances of religious ceremonies are protected by section 

296 from intentional disturbance. Section 296 does not cover individual worship. A religious 

procession may be regarded as a lawful assembly engaged in performance of religious worship. 

Thus, any disturbance caused to a lawful religious procession will be an offence under section 

296.   

  

 
3 AIR 1988 Ker. 175 
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In Kolimi Mahabub Sahib v. Sri Sidheswaraswami temple at Dwalampeta4, it was observed 

that playing of music before a mosque would not, by itself without anything further, amount to 

an offence within the meaning of section 296. Any deliberate disturbance is necessary; but 

surely it must be found as a fact, before section 296 can apply that there was a substantial and 

not merely fanciful disturbance of the worship.  

  

The offence under section 296 is cognizable but summons should ordinarily issue in the first 

instance. It is bailable but not compoundable, and is triable by any Magistrate.   

  

Section 297 - Trespassing On Burial Places, Etc  

As per defined under section 297 of IPC,  

“Whoever, with intention of wounding the feelings of any person, or of insulting the religion of 

any person, or with the knowledge that feelings of any person are likely to be wounded, or that 

the religion of any person is likely to  be insulted thereby, commits any trespass in any place 

of worship or on any place of sepulchre, or any place set apart from the performance of funeral 

rites or as a depository for the remains of the dead, or offers any indignity to any human corpse, 

or causes disturbance to any persons assembled for the performance of funeral ceremonies, 

shall be punished with imprisonment of either description for a term which may extend to one 

year, or with fine, or with both.”  

  

The essential ingredients for section 295 and 297 are as follows:  

1. Intention or knowledge  

2. Destruction, damage or defilement of: ● A worship place, or  ● Veneration place.  

3. An object declared as a sacred object.  

4. Trespass into:  

● Worship place, or  

● Sepulchre place, or  

● A place of performing funeral rites or deposit of remains of the dead  

  

Section 297 punishes three kinds of acts:  

I. Trespass in place of worship or upon the sepulchre of the dead.  

II. Indignity to a human corpse.  

III. Disturbance in a funeral ceremony.  

  

 
4 AIR 1945 Mad 496 



 

9  
  

The essence of section 297 is an intention or knowledge of likelihood, to wound feelings or 

insult religion and when with that intention or knowledge trespass on a place of sepulchre, 

indignity to a corpse, or disturbance to persons assembled for funeral ceremonies is committed, 

it becomes an offence under section 297.  

  

In Basir-ul-Huq v. State of West Bengal5, while, a person kept his dead mother‟s body on the 

funeral pyre, the accused accompanied by the police, arrived at the cremation ground after 

giving complaint that the woman was killed by throttling. When the body was examined after 

extinguishing the fire, there were no wounds or marks of injury on it. The accused was 

convicted and sentenced to three months rigorous imprisonment for trespassing on the 

cremation ground and caused the dead body to be taken out.  

  

An offence under section 297 is cognizable but summons should ordinarily issue in the first 

instance. It is bail able but not compoundable, and can be tried by any Magistrate.  

  

 Section 298 - Uttering Words Etc. With Deliberate Intention To Wound Religions Feelings   

 As per defined in section 298 of IPC,  

    “Whoever, with the deliberate intention of wounding the religious feelings of any person, 

utters any word or makes any sound in the hearing of that person or makes any gesture in the 

sight of that person or places any object in the line of sight of that person, shall be punished 

with imprisonment of either description for a term which may extend to one year, or with fine, 

or with both”  

   

Section 298 requires that the following must be shown:  

I. That the accused uttered any word or made any sound or gesture or placed any object;  

II. That he did so intentionally;  

III. That the intention was deliberate;  

IV. That the deliberate intention was to wound the religious feelings of some person.  

  

To hold the petitioners guilty of an offence under section 298 of IPC, the prosecution must 

establish affirmatively that the act was done with the deliberate intention of wounding religious 

feelings of other persons. It is true that intention has to be gathered from the conduct of the 

parties and the surrounding circumstances.   

  

Section 298 allows fair latitude to religious discussion but at the same time, prevents the 

professors of any religion from offering, under the pretext of such discussion, intentional insults 

to what is held sacred by others. No person is justified in wounding with deliberate intention 

 
5 AIR 1953 SC 293  
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the religious feelings of his neighbours by words, gestures or exhibitions. A warm expression 

dropped in the heat of controversy, or an argument urged by any person, not for the purpose of 

insulting and annoying the professors of a different creed, but in good faith for vindicating his 

own, does not fall under section 298.  

  

In Shaik Amjal v. R6, where the accused killed a cow on the occasion of Bakr-i-id at dawn in a 

semi private place and the killing was seen by some Hindus walking along the village pathway 

fifty feet away, it was held that no offence under section 298 was committed. Section 298 does 

not apply to a written article. In Shalibhadra Shah v. State7 the Editor of a weekly wrote a 

scurrilous and defamatory article in the weekly „Asspass‟ under caption “Why Acharya 

Rajneesh leaves Pune” and was thus prosecuted by petitioners who were followers of the said 

Achary. It was held that as section 298 of the IPC relates to oral words uttered in presence of a 

person with the intention of wounding his religious feelings, it has no application to a written 

article which was published in a weekly.  

  

The offence under section 298 is cognizable and summons should issue in the first instance. It 

is bail able as well as compoundable and can be tried by any Magistrate.  

  

CONCLUSION  

 India is a secular country and each and every Indian is considered to have „right to religion‟ 

given in the Constitution of India. According to sections 295 to 298 which are covered under 

Chapter XV of the Indian Penal Code no one can insult anyone‟s religious beliefs or any 

object which is regarded to be holy by that religion and carries some sacred purpose. And if 

anyone does so then punishment is mentioned in the Indian Penal Code. Showing hatred 

towards anyone‟s religion can‟t be acceptable anywhere in the world. If someone is 

following a religion, we cannot stop them because the Constitution of India allows them to 

follow any religion one wants to. A person is free to follow any religion in India and also 

there are rights to protect their religion.  

  

  

  

 

 

 

 

 
6(1942) 21 Pat 315  
 
7  
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THE CRIMINAL PROCEDURE CODE, 1973  
 

Introduction 

The Code of Criminal Procedure is a part of procedural law under the adversarial criminal 

justice system. As per section 20 of IPC, 1860, 'the court of justice" denotes, a judge who is 

empowered by law to act judicially alone, or a body of Judges which is empowered by law to 

act judicially alone, or a body, when such Judge or body of judges is acting judicially. The 

courts are first constituted in Britain. She is also known as the Mother of Parliament. The main 

function of the Court is the interpretation of law and delivery of justice vide protecting 

individual rights, crime control, punishing criminals, treatment of offenders thereby, improving 

the efficiency of administration and society. This code comprehensively arranges the procedure 

for detection of crime, apprehension of suspected criminals, aggregation of evidence, 

determination of guilt, and rendering a judgment by punishing the guilt proven person. Here, 

Cr.P.C. deals with criminal courts – its constitution and powers under chapter II (sections 6 – 

23) and chapter III (sections 26 – 29) respectively.  

  

Hierarchy Of Criminal Courts   

  

                                                         Supreme Court  

  

                                                            High Court  

  

                                                         

Session Court  

                                   (Session Judge, Additional Session Judge)  

 

Assistant Session Judge          Chief Metropolitan Magistrate         Chief Judicial Magistrate  

              Metropolitan Magistrate Special                 

Magistrate  Metropolitan 
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                                                                                             Sub-Divisional Judicial Magistrate  

 

Judicial Magistrate      Special J.M.                  Judicial Magistrate                    Special J.M.  

      
  

  First Class                       First Class                 Second Class                              Second Class  

  

The Supreme Court of India and a High Court of each State have been created and its civil and 

criminal jurisdictions are well defined in the Constitution of India itself. As enumerated by the 

Constitution, Article 227(1), provides that every High Court shall have superintendence over 

all courts and tribunals throughout the territories concerning which it exercises jurisdiction. 

Thereafter, the CrPC, 1973 makes further provision in case of,  

✓ The Supreme Court for appeal under certain circumstances, and enables them to 

transfer cases between the High Courts and Subordinate Courts.  

✓ All High Courts shall so exercise superintendence over the courts of Judicial 

Magistrates subordinate to it as to ensure expeditious and proper disposal of cases by 

such Magistrates under its supervisory jurisdiction.   

  

SECTION 6 – CLASSES OF CRIMINAL COURTS  

Besides the High Courts and the Courts constituted under any law, other than this Code, there 

shall be, in every State, the following classes of Criminal Courts,   

(i) Courts of Session;  

(ii) Judicial Magistrates of the first class and, in any metropolitan area, Metropolitan 

Magistrates;  

(iii) Judicial Magistrates of the second class; and  

(iv) Executive Magistrates.  

The executive magistrates are appointed by the higher executive authorities under the state 

government. In Mammon v. the State of Kerala8, there was a proposal from the Kerala State 

Electricity Board to construct and lay a 110 K.V. double circuit transmission at Kattampally. 

The proposal envisaged that those constructions would cross over the property of the petitioners 
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in the two cases. Thereby, the District Magistrate passed an order permitting the assistant 

executive engineer to exercise power mentioned u/s. 10, of the Indian Telegraph  

                                                
8  1980 Cri LJ (NOC) 7; (Ker) (FB), see also, Dargah Committee Ajmer v. the State of 

Rajasthan, AIR 1962 SC 574, PARA 6.  

Act in respect of the lands of the petitioners. Now, a criminal revision petition was filed to the 

court of sessions against the prior order. Thus, the court stated that, though an Executive 

Magistrate is one of the classes of courts, that does not mean that where he functions 

administratively and not judicially, he functions as a court.   

  

Section 7 – Territorial Divisions  

It is mandatory to demarcate the territorial units over the territory of the country, without 

obscureness, for the efficient administration of government. In India, territorial segregations 

are done both judicially and executively.  

(1) Every State shall be a sessions division or shall consist of sessions divisions; and every 

sessions division shall, for this Code, be a district or consist of districts:  

Provided that every metropolitan area shall, for the said purposes, be a separate sessions 

division and district.  

(2) The State Government may, after consultation with the High Court, alter the limits or 

the number of such divisions and districts  

(3) The State Government may, after consultation with the High Court, divide any district 

into sub-divisions and may alter the limits or the number of such sub-divisions.  

(4) The sessions divisions, districts, and sub-divisions existing in a State at the 

commencement of this Code shall be deemed to have been formed under this section.  

Separation Of Judiciary From Executive (Section 3(4))   

o Judicial Magistrate shall exercise the functions relating to matters in which appreciation 

or shifting of evidence is involved or which involve the formulation of any decision by 

which any person is exposed to a penalty or punishment or detention in custody, inquiry 

or trial.   

o Executive Magistrate shall exercise the functions regarding the matters which are 

executive or administrative in nature.   
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Section 8 – Metropolitan Areas  

(1) The State Government may, by notification, declare that as from such date as may be 

specified in the notification, any area in the State comprising a city or town whose population 

exceeds one million shall be a metropolitan area for this Code.  

(2) As from the commencement of this Code, each of the Presidency-towns of Bombay, 

Calcutta and Madras and the city of Ahmedabad shall be deemed to be declared under 

subsection (1) to be a metropolitan area.  

(3) The State Government may, by notification, extend, reduce or alter the limits of a 

metropolitan area but the reduction or alteration shall not be so made as to reduce the 

population of such area to less than one million.  

(4) Where, after an area has been declared, or deemed to have been declared to be, a 

metropolitan area, the population of such area falls below one million, such area shall, on and 

from such date as the State Government may, by notification, specify in this behalf, cease to 

be a metropolitan area; but notwithstanding such cesser, any inquiry, trial or appeal pending 

immediately before such cesser before any Court or Magistrate in such area shall continue to 

be dealt with under this Code, as if such cesser had not taken place.  

(5) Where the State Government reduces or alters, under sub-section (3), the limits of any 

metropolitan area, such reduction or alteration shall not affect any inquiry, trial or appeal 

pending immediately before such reduction or alteration before any Court or Magistrate, and 

every such inquiry, trial or appeal shall continue to be dealt with under this Code as if such 

reduction or alteration had not taken place.  

  

Section 9 – Court Of Session  

(1) The State Government shall establish a Court of Session for every sessions division.  

(2) Every Court of Session shall be presided over by a Judge, to be appointed by the High 

Court.  

(3) The High Court may also appoint Additional Sessions Judges and Assistant Sessions Judges 

to exercise jurisdiction in a Court of Session.  

(4) The Sessions Judge of one sessions division may be appointed by the High Court to be also 

an Additional Sessions Judge of another division, and in such case, he may sit for the 

disposal of cases at such place or places in the other division as the High Court may direct.   
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In Gokaraju Rangaraju v. State of A.P89, it was observed that a person appointed as a 

Sessions Judge, Additional Sessions Judge or Assistant Sessions Judge, would be exercising 

jurisdiction in the Court of Session and his judgments and orders would be those of the Court 

of Session despite their subsequent dismissals.   

In Rahul Sharma v. State of Rajasthan10, it was stated by the court as, the Additional Sessions 

Judge or the Assistant Sessions judge exercises the powers of a Court of Session, subject to the 

limitations prescribed by law, but is not an independent Court of Session   

(5) Where the office of the Sessions Judge is vacant, the High Court may make arrangements 

for the disposal of any urgent application which is, or maybe, made or pending before such 

Court of Session by an Additional or Assistant Sessions Judge, or, if there be no Additional 

or Assistant Sessions Judge, by a Chief Judicial Magistrate, in the sessions division; and 

every such Judge or Magistrate shall have jurisdiction to deal with any such application.  

In-State of Karnataka v. Channabasappa10, it was stated as, a Civil Judge and Chief Judicial 

Magistrate while acting as in-charge as per the High Court order, Sessions Judge does not have 

powers of a Sessions Court appointed under Section 9 of the Code for granting bail in serious 

cases  

(6) The Court of Session shall ordinarily hold its sitting at such place or places as the High 

Court may, by notification, specify; but, if in any particular case, the Court of Session is of 

opinion that it will tend to the general convenience of the parties and witnesses to hold its 

sittings at any other place in the sessions division, it may, with the consent of the 

prosecution and the accused, sit at that place for the disposal of the case or the examination 

of any witness or witnesses therein.  

  

Section 10 – Subordination Of Assistant Sessions Judge  

(1) All Assistant Sessions Judges shall be subordinate to the Sessions Judge in whose Court 

they exercise jurisdiction.  

(2) The Sessions Judge may, from time to time, make rules consistent with this Code, as to 

the distribution of business among such Assistant Sessions Judges.  

(3) The Sessions Judge may also make provision for the disposal of any urgent application, 

in the event of his absence or inability to act, by an Additional or Assistant Sessions Judge, or, 

if there be no Additional or Assistant Sessions Judge, by the Chief Judicial Magistrate, and 

 
8 {1981) 3 SCC 132: 1981 SCC (Cri) 652,  

  
9 Cri LJ 1276, 1278 (Raj)  
10 , 1992 Cri LJ 95 (Kant)  
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every such Judge or Magistrate shall be deemed to have jurisdiction to deal with any such 

application.  

COURTS OF MAGISTRATES   

 Courts of Judicial Magistrates (S. 11)  

(1) In every district (not being a metropolitan area), there shall be established as many Courts 

of Judicial Magistrates of the first class and the second class, and at such places, as the State 

Government may, after consultation with the High Court, by notification, specify.  

(2) The presiding officers of such Courts shall be appointed by the High Court.  

(3) The High Court may, whenever it appears to it to be expedient or necessary, confer the 

powers of a Judicial Magistrate of the first class or the second class on any member of the 

Judicial Service of the State, functioning as a Judge in a Civil Court.   

 Courts of Metropolitan Magistrates (S. 16)  

(1) In every metropolitan area, there shall be established as many Courts of Metropolitan 

Magistrates, and at such places, as the State Government may, after consultation with the 

High Court, by notification, specify.  

(2) The presiding officers of such Courts shall be appointed by the High Court.  

(3) The jurisdiction and powers of every Metropolitan Magistrate shall extend throughout the 

metropolitan area.  

 Executive Magistrates (S. 20)   

(1) In every district and every metropolitan area, the State Government may appoint as many 

persons as it thinks fit to be Executive Magistrates and shall appoint one of them to be the 

District Magistrate.  

The Supreme Court in A.N. Roy v. Suresh Sham Singh, with the fact of the increasing 

dilemma of trafficking of minor girls and women in metropolitan areas (central law for immoral 

trafficking only came into force in few states), held that the State has the power to appoint the 

Commissioner of Police, Mumbai, which is a metropolitan area as an Executive Magistrate and 

to further appoint him as an Additional District Magistrate who shall have the powers of a 

District Magistrate (notification dated: 1.10.1999).  

(2) The State Government may appoint any Executive Magistrate to be an Additional District 

Magistrate, and such Magistrate shall have all or any of the powers of a District Magistrate 

under this Code or under any other law for the time being in force.  

(3) Whenever, in consequence of the office of a District Magistrate becoming vacant, any 

officer succeeds temporarily to the executive administration of the district, such officer 
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shall, pending the orders of the State Government, exercise all the powers and perform all 

the duties respectively conferred and imposed by this Code on the District Magistrate.  

(4) The State Government may place an Executive Magistrate in charge of a sub-division and 

may relieve him of the charge as occasion requires, and the Magistrate so placed in charge 

of a sub-division shall be called the Sub-divisional Magistrate.  

(5) Nothing in this section shall preclude the State Government from conferring, under any law 

for the time being in force, on a Commissioner of Police, all or any of the powers of an 

Executive Magistrate concerning a metropolitan area.  

CHIEF AND ADDITIONAL CHIEF MAGISTRATES  

 Chief Judicial Magistrate (S. 12)   

In short, as per the Code in every district other than Metropolitan areas, JM of the 1st class shall 

be appointed as the chief judicial magistrate. The High Court is also empowered to designate 

JM of 1st class as additional CMJ and by such designation, the Magistrate shall be empowered 

to exercise all or any of the powers of a CMJ.   

(1) In every district (not being a metropolitan area), the High Court shall appoint a Judicial 

Magistrate of the first class to be the Chief Judicial Magistrate.  

 Additional Chief Judicial Magistrates  

(2) The High Court may appoint any Judicial Magistrate of the first class to be an Additional  

Chief Judicial Magistrate, and such Magistrate shall have all or any of the powers of a Chief 

Judicial Magistrate under this Code or under any other law for the time being in force as the 

High Court may direct.  

(3) (a) The High Court may designate any Judicial Magistrate of the first class in any 

subdivision as the Sub-divisional Judicial Magistrate and relieve him of the responsibilities 

specified in this section as occasion requires.  

(b) Subject to the general control of the Chief Judicial Magistrate, every Sub-divisional Judicial 

Magistrate shall also have and exercise, such powers of supervision and control over the work 

of the Judicial Magistrates (other than Additional Chief Judicial Magistrates) in the sub-

division as the High Court may, by general or special order, specify in this behalf.  

  

 Chief Metropolitan Magistrate and (S. 17)   

(1) The High Court shall, concerning every metropolitan area within its local jurisdiction, 

appoint a Metropolitan Magistrate to be the Chief Metropolitan Magistrate for such 

metropolitan area.  

 Additional Chief Metropolitan Magistrates  

(2) The High Court may appoint any Metropolitan Magistrate to be an Additional Chief 

Metropolitan Magistrate, and such Magistrate shall have all or any of the powers of a Chief 
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Metropolitan Magistrate under this Code or under any other law for the time being in force 

as the High Court may direct.  

SPECIAL MAGISTRATES   

 Special Judicial Magistrates (S. 13)   

(1) The High Court may, if requested by the Central or State Government so to do, confer upon 

any person who holds or has held any post under the Government, all or any of the powers 

conferred or conferrable by or under this Code on a Judicial Magistrate of the second class, in 

respect to particular cases or particular classes of cases or to cases generally, in any district, not 

being a metropolitan area:  

Such Magistrates shall be called Special Judicial Magistrates and shall be appointed for such 

term, not exceeding one year at a time, as the High Court may, by general or special order, 

direct.  

 Special Metropolitan Magistrates (S. 18)   

(1) The High Court may, if requested by the Central or State Government so to do, confer 

upon any person who holds or has held any post under the Government, all or any of the powers 

conferred or conferrable by or under this Code on a Metropolitan Magistrate, in respect to 

particular cases or particular classes of cases or cases generally, in any metropolitan area within 

its local jurisdiction:  

Provided that no such power shall be conferred on a person unless he possesses such 

qualification or experience concerning legal affairs as the High Court may, by rules, specify.  

(2) Such Magistrates shall be called Special Metropolitan Magistrates and shall be 

appointed for such term, not exceeding one year at a time, as the High Court may, by general 

or special order, direct.  

(3) Notwithstanding anything contained elsewhere in this Code, a Special Metropolitan 

Magistrate shall not impose a sentence which a Judicial Magistrate of the second class is not 

competent to impose outside the Metropolitan area.   

 Special Executive Magistrates (S. 21)   

The State Government may appoint, for such term as it may think fit, Executive Magistrates, 

to be known as Special Executive Magistrates for particular areas or the performance of 

particular functions and confer on such Special Executive Magistrates such of the powers as 

are conferrable under this Code on Executive Magistrates, as it may deem fit  

 LOCAL JURISDICTION OF MAGISTRATES   

 Of Judicial Magistrates (S. 14)   

The chief JM shall define the local limits of the areas within which the Magistrates appointed 

u/s. 11 or u/s. 13 may exercise all or any of the powers with which they may be vested under 

this code. The Special JM may hold its sitting at any place within the local area for which it is 

established.   
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 Executive Magistrates (S. 22)  

(1) Subject to the control of the State Government, the District Magistrate may, from time 

to time, define the local limits of the areas within which the Executive Magistrates may exercise 

all or any of the powers with which they may be invested under this Code.  

(2) Except as otherwise provided by such definition, the jurisdiction and powers of every 

such Magistrate shall extend throughout the district.  

  

SUBORDINATION OF MAGISTRATES   

 Of Judicial Magistrates (S. 15)   

(1) Every Chief Judicial Magistrate shall be subordinate to the Sessions Judge; and every 

other Judicial Magistrate shall, subject to the general control of the Sessions Judge, be 

subordinate to the Chief Judicial Magistrate.  

(2) The Chief Judicial Magistrate may, from time to time, make rules or give special orders, 

consistent with this Code, as to the distribution of business among the Judicial Magistrates 

subordinate to him.  

        Of Metropolitan Magistrates (S. 19)   

(1) The Chief Metropolitan Magistrate and every Additional Chief Metropolitan Magistrate 

shall be subordinate to the Sessions Judge; and every other Metropolitan Magistrate shall, 

subject to the general control of the Sessions Judge, be subordinate to the Chief Metropolitan 

Magistrate.  

(2) The High Court may, for this Code, define the extent of the subordination, if any, of the 

Additional Chief Metropolitan Magistrates to the Chief Metropolitan Magistrate.  

(3) The Chief Metropolitan Magistrate may, from time to time, make rules or give special 

orders, consistent with this Code, as to the distribution of business among the Metropolitan 

Magistrates and as to the allocation of business to an Additional Chief Metropolitan Magistrate.  

 Executive Magistrates (S. 23)  

Executive Magistrates are undoubtedly subordinate to the Court of Session as well. They must 

promptly send up the records of the cases whenever they are requisitioned by the Court of 

Session, as cleared in Mansur v. State of M.P  

(1) All Executive Magistrates, other than the Additional District Magistrate, shall be 

subordinate to the District Magistrate, and every Executive Magistrate (other than the 
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Subdivisional Magistrate) exercising powers in a sub-division shall also be subordinate to the 

Sub-divisional Magistrate, subject, however, to the general control of the District Magistrate.  

(2) The District Magistrate may, from time to time, make rules or give special orders, 

consistent with this Code, as to the distribution of business among the Executive Magistrates 

subordinate to him and as to the allocation of business to an Additional District Magistrate.  

In-State of Gujarat v. Ratilal Uttamchand, it was said that a case from Sub-Divisional 

Magistrate's Court cannot be transferred by the Court of Session though it is a criminal court.  

The transfer can be made under Section 411 by the District Magistrate to whom the 

SubDivisional Magistrate is subordinate.  

  

EXECUTIVE MAGISTRATES  

 

 

EXECUTIVE 

MAGISTRATE   

 SPECIAL  

EXECUTIVE  

MAGISTRATE   

 

  

In-State of Maharashtra v. Mohd Salim12, the purpose of empowering State Governments to 

appoint Special Executive Magistrates is to meet the special needs of an area or to perform 

certain functions in a specified area.  

POWER OF COURTS  

Section 26 – Courts By Which Offences Are Triable                                                           

Subject to the other provisions of this Code   

(a) any offense under the Indian Penal Code (45 of 1860) may be tried by    

• the High Court, or   

• the Court of Session, or   

• any other Court by which such offense is shown in the First Schedule to be triable;  

DISTRICT  
MAGISTRATE   

SUB  -   DIVISIONAL   
MAGISTRATE    
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(b) any offense under any other law shall, when any Court is mentioned in this behalf in such 

law, be tried by such Court and when no Court is so mentioned, may be tried by  

                                                
12 1990 SCR, Suppl. (3) 340 1991 SCC (1) 550.   

• the High Court, or  

• any other Court by which such offense is shown in the First Schedule to be triable.  

  

 Section 27 – Jurisdiction In The Case Of Juveniles  

 The person committing an offense not punishable with death or imprisonment for life 

shall be tried by a chief judicial magistrate or any other court constituted specially for 

this purpose under the Children Act, 1960, (60 of 1960) or any other law for the time 

being in force (ex: Juvenile Justice Act, 2005), only if,  o The person under the age of 

sixteen when the date he appears or is brought before the court.   

o Provides treatment, training, and rehabilitation of youthful offenders   

Section 28 & 29 – Sentences Which High Courts, Sessions Judges, And Magistrates May 

Pass  

➢ A High Court may pass any sentence authorized by law. [S. 28(1)].  

➢ A Sessions Judge or an Additional Sessions Judge may pass any sentence authorized 

by law, but any sentence of death passed by any such judge shall be subject to 

confirmation by the High Court. [S. 28(2)].  

➢ An Assistant Sessions Judge may pass any sentence authorized by law except a sentence 

of death or imprisonment for life or of imprisonment for a term exceeding 10 years. [S. 

28(3)].  

➢ A Chief Judicial Magistrate or a Chief Metropolitan Magistrate may pass any sentence 

authorized by law except a sentence of death or imprisonment for life or of 

imprisonment for a term exceeding seven years. [S. 29(1) r/w S. 29(4)].   

➢ A judicial Magistrate of the First Class or a Metropolitan Magistrate may pass a 

sentence of imprisonment for a term not exceeding three years, or of fine not exceeding 

five thousand rupees, or of both. [S. 29(a) r/w S. 29(4)]  

➢ A Judicial Magistrate of the second class may pass a sentence of imprisonment for a 

term not exceeding one year, or of fine not exceeding one thousand rupees or both. 

[S.29(3) r/w S. 29(4)]  
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CONCLUSION   

In our country, all criminal courts are constructed in such a way that they are accessible to 

every citizen at their easiest possible. The jurisdictions of the courts are based on multiple 

faceted criteria.  The functioning of the judiciary efficiently and speedily is important for the 

proper maintenance of law and order in society. The courts should meet the consonance of with 

the minds of the society for trusted governance.  
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THE SPECIFIC RELIEF ACT, 1963  

(SEC 1 – SEC 8)  

 

  

  

  

   

Introduction 

 History of Specific Relief Act, 1963  

In India, the common law doctrine of equity had traditionally been followed even after it 

became independent in 1947. However it was in 1963 that the Specific Relief Act was passed 

by the Parliament of India following the recommendation of the Law Commission of India in 

its 9th  report on the act, the specific relief bill 1962 was introduced in Lok Sabha in June  

1962 and repealing the earlier ―Specific Relief Act of 1877  

➢ Developed in England by Equity Court  
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➢ In England, before the invention of Specific Relief, the only remedy was that of damages 

under which the party in breach need not perform the promise  

➢ Sometimes, the damages would prove to be insufficient  

➢ So, to obviate such hardships, the Equity Court developed certain reliefs called Specific 

Relief'  

➢ Originally drafted upon the lines of the draft New York Civil Code, 1862 

➢ passed in 1877  

➢ Amended by Acts of 1882, 1891, 1899, 1929, 1940, 1951, and was repealed in 1963  

➢ Embodies the doctrines evolved by the English Equity Court  

➢ Principles of Equity, Justice & Good Conscience   

➢ Required to be pleaded specifically to be enforced.   

➢ In the event of a situation not covered under the 1963 Act, the Indian  

Courts can exercise their inherent powers in terms of Sec. 151 of C.P.C.   

  

Meaning of specific performance  

  

 Laws fall into three categories.  

  

• Those which define Rights.  

• Those which define Remedies.  

• Those which define Procedure.  

  

 The Law of Specific Relief belongs to the second category. It is a law that deals with 

"Remedies".    

  

The expression Specific Relief means a relief in species. It is a remedy that aims at the exact 

fulfilment of an obligation. The suit under the Specific Relief Act may be brought to compel 

the performance of the contract by the person in default. Such relief may be either positive or 

negative. It is positive when a claim to the performance of it and negative when it is desired to 

prevent the doing of thing enjoined or undertaken as not to be done.  

  

The Specific Relief Act explains and enunciates the various reliefs which can be granted under 

its provisions, provides the law concerning them. It provides for the exact fulfilment of the 

obligation or the specific performance of the contract. It is directed to the obtaining of the very 

thing which a person is deprived of and ought to be entitled to ask for. It is a remedy by which 

the party to a contract is compelled to do or omits the very acts which he has undertaken to do 

or omit. The remedies which have been administered by Civil Courts of Justice against any 

wrong or injury fall broadly into two classes  
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(i) those by which the suitor obtains the very thing to which he is entitled, and   

(ii) Those by which he obtains not that very thing, but compensation for the loss of it.   

  

• The former is the Specific Relief. Thus specific relief is a remedy that aims at the 

exact fulfilment of an obligation. It is remedial when the court directs the specific 

performance of the contract and protective when the court makes a declaration or 

grants an injunction.  

Specific Relief Act was amended in 2018.  

Q1 – Whether SRA is Exhaustive?  

Ans - The Preamble to SR provides that the purpose of the SRA is to "define and amend". Since 

the purpose is not to consolidate the law on Specific Relief we can say that the SRA is not 

"Exhaustive".  

Further, it only defines and amends "certain kinds of Specific Relief". This implies that all the 

specific reliefs are not covered in the Specific Relief Act.  

For eg:- Sec 58 SOGA provides for specific performance, the Partnership Act provides for the 

suit for dissolution of Partnership and suit for settlement of accounts, Transfer of Property Act 

provides specific relief such as redemption and foreclosure, etc.  

Further, Sec 2(e) also suggests that the SRA is not exhaustive.  

  

Q2 – Whether SRA is Substantive or Procedural?  

Ans – Acc to Mulla it is Procedural Law, but the exception is Sec 6 which is Substantive in 

nature.  

In the case of  Adhunik Steels Ltd vs Orissa Manganese & Minerals (P) Ltd            [2007 SC]   

It was held that SRA, in its essence, is a part of the law of Procedure, for Specific Relief is a 

form of Judicial redress.  

Sec 6 of SRA is Substantive in nature.  

   Even though SRA does not provide for proceedings like CPC, still is considered to be a 

Procedural Law. This is because the SRA neither creates a cause of action nor defines the rights 

and liabilities.  

  

 Nature of the Specific Relief Act  

  

The SRA deals with various forms of "Equitable Remedies". The Specific Relief is thus a relief 

in its actual form. It is the remedy that aims at the exact fulfillment of an obligation.  

  

 Jurisprudential Essence  
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Ubi Jus Ibi Remedium  

                          (Where there is a right, there must be a remedy.)  

The right is created by the substantive law. The substantive law also provides a remedy. But in 

case such remedy is not adequate, the SRA being remedial in nature provides the adequate 

remedy.  

  

 Principles on which SRA is based?  

  

a) He who comes to court must come with clean hands.  

b) He who seeks equity must do equity.  

  

  Rule of Purposive Interpretation  

If there are multiple interpretations possible, the interpretation that serves the larger purpose of 

equity & justice and that provides complete relief must be given.  

Since SRA is based on the principles of equity & justice, the application of SRA should be 

flexible. To do complete justice and equity, the courts must do a balancing of interest between 

the parties.   

 

PART I PRELIMINARY  

(Sections 1 – 4)  

  

SECTION 1 - SHORT TITLE, EXTENT AND COMMENCEMENT  

(1) This Act may be called the Specific Relief Act, 1963.   

(2) It extends to the whole of India including Jammu & Kashmir  

(3) It shall come into force on such date as the Central Government may, by notification in the 

Official Gazette, appoint.   

  

1. Commencement of the Act  

 The Specific Relief Act, 1963 came into force on 1 March 1964  

  

SECTION 2 – DEFINITIONS  

1. Obligation [Section 2(a)] “Obligation” includes every duty enforceable by law;   

  

2. Settlement [Section 2(b)] “Settlement” means an instrument (other than a will or codicil as 

defined by the Indian Succession Act, 1925 (39 of 1925), whereby the destination or 
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devolution of successive interests in movable or immovable property is disposed of or is 

agreed to be disposed of;   

  

3. Trust [Section 2(c)] "Trust" has the same meaning as in Section 3 of the Indian Trusts Act, 

1882 (2 of 1882), and includes an obligation like a trust within the meaning of Chapter IX 

of that Act;  

  

4. Trustee [Section 2(d)] “Trustee” includes every person holding property in trust;  

  

All other words and expressions used herein but not defined, and defined in the Indian  

Contract Act, 1872, have the meanings respectively assigned to them in that Act. [Section 2(e)].  

SECTION 3 – SAVINGS a) Sec 3(a)  ----->  SAVING AS TO RIGHT UNDER ANY 

CONTRACT  

Under the Indian Contract Act, 1872, the remedy for Breach of Contract is provided 

under sec 73. Over time, the inadequacy of this remedy was recognized and the courts 

in equity started provided the remedy of Specific Performance.  

The present clause makes clear that specific relief, except when expressly provided (Sec 

21 & 24), does not take away the remedy of damages or any relief under any contract. 

The SRA only entitles the aggrieved party to sue for specific performance at his option.  

  

b) Sec 3(b) ----->  REGISTRATION OF DOCUMENTS  

  

Indian Registration Act will prevail over the Specific Relief Act          

 IRA > SRA  

  

1) Sec 3(b) in terms of Sec 17, Indian Registration Act, certain documents are compulsory 

registered and if those are not registered, then those documents cannot be used to create 

any rights nor can those be received in evidence.  

          If a document is required to be registered and if it is not registered, despite the purpose 

of SRA being equity and justice, no relief can be granted to a party on such unregistered 

documents. So we can say that the IRA will prevail over SRA.  

  

2) Effect of Non- Registration:-  

If relief is based on a document that is required to be registered under Sec 17 of the IRA, 

even though the court finds it just and equitable relief cannot be granted based on such 

document. As per Sec 49 of IRA:-  

i) No right will be granted based on such documents (unregistered).  
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ii) Such documents cannot be used as evidence. However, the exception to this is in 

Sec 49 of IRA proviso.  

    Under proviso of Sec 49, an unregistered document affecting the immovable property and 

required by Registration Act or Transfer of Property Act to be registered may be received as 

evidence of a contract in a suit for specific performance.   

  

 SECTION 4 - SPECIFIC RELIEF TO BE GRANTED ONLY FOR ENFORCING 

INDIVIDUAL CIVIL RIGHTS AND NOT FOR ENFORCING PENAL LAWS  

  

• Individual Civil Rights means “Right in Personam”.  

• SRA provides “Rights in Personam” i.e. Individual Rights.  

  

Sec 4 of SRA enforces Individual Civil Rights. Individual implies that it provides for a  

“Right in Personam”.  

     A suit of civil nature is the one in which the principal question relates to a civil right that is 

triable by a Civil Court as per Sec 9 of CPC. For enforcing a right under SRA, only a suit of a 

civil nature can be filed. Even if a civil wrong has a criminal counterpart (for e.g – defamation, 

nuisance) the civil and criminal case cannot be clubbed together at all.  

The word „mere‟ signifies that the enforcement of a penal law should not be the sole object of 

the specific relief, the real object being the protection of civil rights of a suitor or prevention of 

a civil wrong to him.  
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PART II SPECIFIC RELIEF  

Chapter I Recovering Possession of Property (Sections 5 – 8)  

 

  

 

  

  

POSSESSION OF IMMOVABLE PROPERTY (De- facto relation b/w man & an object)  

Possession is prima facie proof of ownership of property. It is a good title against all who cannot 

show a better title. Since it implies a right to possess it becomes a title or a root of title. 

Possession ripens into the title in course of time by prescription.  

Section 5 - RECO Of Specific Immovable Property 

  

To recover specific immovable property a person has a choice in law to bring an action in any 

of the following ways:-  

  

  

    

  

  

  

  

  

To be read  with :   

 Sec 9 of CPC   

 Sec 27 of Limitation Act   

 Art 64 & 65 of Limitation Act   

 Order 21, Rule 35 & 36 of CPC   

 Sec 110 of the Indian   Evidence  

Act.   

To be read with :   

 CPC  Schedule Appendix  –   A Form  

No. 32 & 39   

 Order 20, Rule 10   

 Order 21, Rule 31   

 
Art 68 & 69 of   Limitation Act .   
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1. To bring a suit based on the title by ownership  

2. To bring a suit based on the possessory title.  

3. To bring a suit based merely on the previous possession of the plaintiff where he has been 

dispossessed without his consent, otherwise than in due course of law.  

  

 

  

Ownership is the De jure claimed to certain property. Possession is the De facto exercise of 

a claim to certain property. A person may be entitled to the possession of any immovable 

property either as an owner or as a possessor.  

  

RECOVERY OF SPECIFIC IMMOVABLE PROPERTY  

  

ENTITLEMENT 
  

OWNERSHIP   

Eg :   

Sales Deed, Gift, Etc   

POSSESSORY TITLE   

Eg :   

Lease, Charge, Etc   

34     

  

  

  

  

  

  

  

  

Sec 5 of SRA read with  
Art 65 of Limitation  
Act.   

Sec 5 of SRA read with Art  
64  of Limitation Act.   

Sec 6 of SRA.   

A suit based on Title.   
Cause of Action :  Title +  
Denial   
Matter in Issue :   
Ownership or Tenancy   

A suit based on Prior Settle Possession  
& Dispossession.   
Cause of Action    Right to continue +  : 
possession + dispossession.   
Matter of Issue :  Settled possession.   

A suit based on Settled  
Possession &  
Dispossession.   
Cause of Action  Right to  : 
continue settled  
possession +dispossession.   
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Sec 5: A suit for recovery of possession of the immovable property can be filed. This suit can 

only be filed by a person who is entitled to the property. Entitlement can be by way of 

Ownership or by way of Possessory Title in the property.  

The suit under Sec 5 must be filed concerning a specific immovable property, i.e the property must 

be identifiable.  

This suit can be filed in the manner provided by CPC (Sec 9). This suit is called a suit for 

Ejectment.  

     A suit under Sec 5 can be filed either read with Article 64 of Limitation Act or Article 65 of 

Limitation Act. The limitation for filing a suit under these two Articles is 12 years.  

A suit can be filed under Art 65 based on the title when the possession has become adverse to the 

plaintiff.  

The COA for filing the suit under Art 65 is the Right to possess based on title and the violation of 

this right. The law laid down in Art 64 & Art 65 is based upon the decision   

Asher vs Whitecock (1865) decision by Queen’s Bench which was accepted by the House 

of Lords in  Perry vs Chissold ( 1907) On the other hand, the suit under Art 64 is filed on the 

ground of Dispossession. In this suit, the plaintiff does not file the suit based on the title, but 

he files the suit on dispossession. The COA for this suit is the right to continue the settled 

possession and the violation of this right by dispossession.  

In Ramaiah vs N. Narayana Reddy 2004 SC, It was held that to bring a suit within the 

purview of Art 64, it must be shown that the plaintiff has been in possession and has 

  

  

  

  

  

  

  

The plaintiff cannot raise Title.  

But the defendant can raise Title.  

And once the defendant rose title  

then Plaintiff can  also raise Title.   

Limitation Period 12   :   years .   

 

Neither Plaintiff nor  
Defendant can raise Title.   

Limitation Period :  6 months.   
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subsequently lost possession. On the other hand, suits based on plaintiff title in which there 

is no allegation of settled possession and dispossession can fall within Art 65. The question 

about which Article of Limitation Act will apply in a particular suit has to be decided by 

reference to pleadings.  

  

SECTION 6 - SUIT BY PERSON DISPOSSESSED OF IMMOVABLE PROPERTY  

The essential requisites of a suit under Section 6 are:  

a) The person suing was in possession;   

b) The person suing must have been dispossessed,  

c) The dispossession must have been without his consent or otherwise than in due course of 

law ;   

d) The dispossession must be from immovable property  

e) The suit must be brought within a period of six months from the date of dispossession.   

  

No suit under this section can be brought:   

  

a) After the expiry of 6 months from the date of dispossession; or  

  

b) Against the Government; nor does an appeal or review lie from any order or decree passed 

in any suit instituted under this section.   

  

b) Nothing in this section shall bar any person from suing to establish his title to such property 

and to recover possession thereof.  

  

Sec 6 of SRA provides for a speedy remedy. The object of Sec 6 is to provide an immediate and 

speedy remedy to restore possession to a person who has been unjustly and forcibly dispossessed. 

This section prevents the person‟s from taking the law into their own hands, howsoever good title 

there maybe.  

   The COA to file a suit u/s 6 is the right to continue the settled possession and dispossession. 

The MII is a settled possession. In suit u/s 6, neither the plaintiff nor the defendant can raise 

"Title". Notwithstanding "overriding" means that this provision overrides any title that may 
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be claimed in a suit under Sec 6, in case, either the plaintiff or defendant raises their title in a 

suit under Sec 6, the court will strike out such pleadings as per Order VI, Rule 16 of CPC.   

Who can file suit under Sec 6?  

  

1] Person dispossessed {himself}  

2] Any person through whom the person dispossessed has been in possession.  

3] Any person claiming through the person dispossessed like legal representatives.  

  

The possession must be Juridical.  

  

“Otherwise than in due course of law”   

  

This phrase simply means that nobody ought to be condemned unheard. Here it means 

that a person in settled possession will not be dispossessed except by the due process 

of law. Ejectment from settled possession can only be held by recourse to a court of 

law.  

  

The burden of proof in a suit under section 6 of SRA:-   

  

The plaintiff has to prove:-   

1. That he was in possession  

2. That he has been dispossessed  

3. That the dispossession took place without his consent  

4. That it was done otherwise than the due course of law  

5. That dispossession was done within 6 months from the institution of the suit under section 

6  

Section 6 (3) is considered to be an exhaustive provision and a complete code in itself. It is 

due to this reason that an appeal does not lie against a decree u/s 6 in that case a party always 

has a remedy to file a suit based on the title. It is due to some reason that even review is not 

allowed. However, in exceptional cases, a revision may be available.  
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In  ITC Ltd vs Adarsh Housing Co-op Society Ltd (2012 SC), It was held that a small window 

by way of revision was kept open by legislature possibly to enable the High Court to have a 

second look in the exceptional cases.  

Section 6 (4) Subsequent suits  

The person unsuccessful in the suit u/s 6 can file a regular suit establishing his title, and in 

the event of his succeeding, he is entitled to recover possession notwithstanding the adverse 

decision in the suit under section 6.  

        The decree u/s 6 (1) is a conditional and temporary decree subject to the final result of a 

decree in a title suit filed under sec 6 (4). And once a decree under sec 6 (4) has been passed, 

a decree under sec 6 (1) would become operative and unenforceable.   

  

Section 7 - Recovery Of Specific Movable Property  

1. Section 7 provides for the recovery of movable property in specie i.e., the very property 

itself and not its substitute of money equivalent. The present section and the following 

section i.e. Section 8 embody the English Common Law doctrine of detieue, The plaintiff 

must have acquired a right to present possession. The plaintiff may not be the owner of 

the movable property but may have temporary or special rights independently of 

ownership under being a trustee, bailee, or Pawnee.  

  

2. Specific movable property   

As indicated above, the movable property must be specific, capable of being ascertained 

and identified. The nature of property must also continue without alteration. The section 

has, therefore, no application where relief is sought for the recovery of money – unless 

the contract is for delivery of particular coins – or where relief is concerning a quantity 

of grain unless they are capable of being specifically ascertained by being placed in a bag 

or sack to be distinguishably marked.  

  

3. Manner Prescribed by CPC   

The plaint for recovery of specific movable property must contain the particulars provided 

in Form No. 32 given in Schedule I, Appendix A, Civil Procedure Code. The usual decree 

will follow under Order 20, R., 10 which shall state the amount of money to be paid as 
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an alternative if the delivery cannot be had. This decree is to be executed under O.21, R. 

31 by (a) the seizure of movable or share and by the delivery to the winning party, (b) by 

imprisonment of the judgment debtor or by attaching his property, or (c) by both.  

  

In Nirmala Gupta v. Ravendra Kumar AIR 1996 M.P.  

It was observed that section 7 of the SRA provides that a person may claim a Specific 

movable property. It is the substantive right of an individual to get back the property from 

the trustee.  

  

Section 8 -Liability Of A Person In Possession Of Movable Property Not As Owner To 

Deliver To The Person Entitled To Immediate Possession  

A suit under section 8 can be filed to recover the possession of a movable property if the case 

of the plaintiff falls in any of the clauses to section 8 [sec 8(a) – (d)].  

The burden of proof is on the plaintiff if his case falls under clauses (a) and (d). If the plaintiff's 

case falls under clause (b) and clause (c), the burden of proof is upon the defendant.  

This is because of a rebuttable presumption of law in favour of the plaintiff given in the explanation 

to section 8.  

The suit under section 8 is to be filed as perform no. 39 of Appendix A of CPC. As per sec8 

and form no. 39, the plaintiff in a suit u/s 8 can pray for the delivery of the movable property. 

Unlike sec 7, in a suit u/s 8, the equivalent of the movable property, this is why sec 7 is 

considered as a General Relief and sec 8 is considered as Specific Relief. Thus the purpose 

of section 8 is only to recover the movable property. A suit u/s 8 cannot be filed against the 

owner of the property.  

The decree of a sec 8 suit is executed as per Order XXI, Rule 31 of CPC.  

The executing court can execute a decree by seizure, civil imprisonment, or by attachment of 

property. Although sec 8 decree does not specify the money equivalent, still the executing 

court under Order XXI, Rule 31(2) of CPC, can award compensation in its discretion in case 

the judgment deter files to deliver the property.  
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