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FOREWARD 

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state 

of affairs has changed in recent times, it is only in that many lawyers and judges have now 

joined the rest of the world is complaining about the quality of legal prose. My best wishes to 

all these student contributors, for their future endeavours. My best wishes and assurance to the 

readers that this will add a lot to the knowledge after reading this perfect case compilation. It’s 

not just for the legal fraternity but for anyone who has an interest in the field of law. 

By - 

Vrinda Khanna , Associate 

 All India Legal Forum 
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      PREFACE 

 

May there be Peace in Heaven, may there be Peace in the Sky, may there be Peace in the Earth, 

May there be Peace in the Water, May there be Peace in the Plants, May there be Peace in the 

Trees, May there be Peace in the Gods in the various Worlds, May there be Peace in all the 

human beings, May there be Peace in All, 

PEACE, PEACE, PEACE. 

Our age-old culture prays for peace and happiness for one and all. Family is the first and oldest 

social group. It has played an important role in the stability and prosperity of the civilization. 

Almost everything of lasting value in humanity has its roots in the family. Peace and harmony 

in the family are important for the all-round development of children. This Compilation of 

Judgments of the Supreme Court of India and the High Court of India by All India Legal Forum 

is aimed at bringing about desired sensitivity in all duty holders. We’re glad to be a part of the 

All- India Forum. 

 

Here’s an introduction to my team:  

Patron- in-Chief: Aayush Akar  

Editor-in-Chief: Shubhank Suman  

Senior Manager: Mahimashree Kar  

Manager: Deb  Zyoti Das  

Researchers: 

Elamathy. S  

Yash Sharma  

Astha Miglani 

Editor: Simran Tharani 
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DISCLAIMER 

Team AILF India has made all efforts to summarize the cases from original cases retrieved 

from AIR and SCC. In some cases, the team has tried to summarize cases from the available 

sources as they could not find original ones. 
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ALL INDIA LEGAL FORUM 

TOPIC: The Preamble 

SUBJECT: CONSTITUTIONAL LAW 

The Preamble 

The Preamble refers to the introduction or preface to the constitution. It contains the essence 

of the entire constitution. The Constituent Assembly first met on Dec. 9th, 1946 and the 

preamble to the Indian constitution based on the ‘Objective Resolution’ drafted and moved 

by Pandit Nehru on Dec. 13th, 1947. 

Text of the Preamble 

We, The People of India, having solemnly resolved to constitute India into a SOVEREIGN 

SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure to all its citizens: - 

• JUSTICE - Social, Economic and Political; 

• LIBERTY - of thought, expression, belief, faith and worship; 

• EQUALITY - of status and opportunity; and to promote among them all 

• FRATERNITY - assuring the dignity of the nation; 

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November 1949, 

do HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITUTION. 

Components of the Preamble 

Some of the important components of the preamble are as follows: 

(a) Firstly, It indicates the source of authority of the constitution i.e. it states that the 

constitution has to derive its authority from the people of India. 

(b) Secondly, it defines declares India as a Sovereign, Socialist, Secular, Democratic and 

Republican State. 

(c) And, it defines the objects which the constitution seeks to promote, such as - justice, liberty, 

equality & fraternity etc. 

Preamble as a Part of the Constitution 

The Supreme Court of India in the Berubari Case (1960) specially opined that Preamble is not 

part of the constitution. (Verdict by Justice Gajendragadkar) 



 
 

                                                                                                                                                                 7 | P a g e  

 
 

(*) Reference by the President of India under Article 143 of the constitution on the 

implementation of the Indo-Pakistan agreement relating to Berubari Union and exchange of 

enclave - 1960. 

Later on in the Kesavahanda Bharati case (1973) Justice Sikri of the Supreme court rejected 

the earlier opinion and stated the Preamble is a part of the constitution. However is not 

enforceable. 

The Supreme court observed that the Preamble is of extreme importance and the constitution 

should be read and interpreted in the light of the grand noble vision expressed in the preamble. 

Amendment of the Preamble 

The question of whether the preamble can be amended under Article 368, arose for the first 

time in the Kesavananda Bharati case (1873). It was urged that the preamble cannot be amended 

as it is not a part of the constitution. The petitioner contended that the amending power in 

Article 368 cannot be used to destroy or damage the basic elements of the constitution. 

The Supreme Court, however, held that the preamble is a part of the constitution, and hence it 

can be amended, subject to the condition that the basic or the fundamental features of the 

constitution as contained in the preamble cannot be altered by an amendment sender Article 

368. So far, the preamble has been amended only once, i.e. in 1976, by the 42nd Constitutional 

Amendment Act, which inducted three new words - Socialist, Secular & Integrity to it. 

Conclusion / Importance 

Like, any other part of the constitution, the Preamble was also enacted by the constituent 

Assembly, but it was inducted in the end. The main reason for this was to ensure that the 

preamble has to conform with the constitution as adopted by the Constituent Assembly. While 

forwarding the Preamble for voting, the President of the Constituent Assembly said. “The 

question is that Preamble stands part of the constitution” 

Hence the opinion held by the supreme court that the Preamble is a part of the constitution is 

totally in consonance with the opinion of the framers of the constitution. Furthermore, the 

recognition if the Preamble as part of the constitution has enhanced its value as an aid to 

interpretation of the constitution. 
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ALL INDIA LEGAL FORUM 

CONSTITUTIONAL LAW 

THE FUNDAMENTAL RIGHTS – I (Articles 12 and 13) 

The Concept of Fundamental Rights 

➢ Since the 17th Century, human thinking has been verging around the theory that man has 

certain essential, basic, natural and inalienable rights or freedoms that is the function of the 

state. For the human personality to be developed, an effective social and democratic life to 

be promoted,  these rights and freedoms have to be given the recognition of fair play. 

 

➢ The concept of human rights can be traced to natural philosophers, such as Locke and 

Rousseau. The natural law philosophers thought over such inherent human rights and 

sought to preserve these rights by propounding the theory of “social contract”. 

 

➢ According to Locke, “A Man is born with a title to perfect freedoms and an uncontrolled 

enjoyment of the rights and privileges of the Law of Nature”. 

 

➢ The Declaration of the French Revolution in 1789, which is regarded as a concrete political 

statement on Human Rights and which was inspired by Lockeian Philosophy declared that 

“The aim of all political associations is the conservation of the natural and inalienable rights 

of man”. 

 

➢ The Concept of Human Rights is to protect the individual from the excesses of the state. It 

represents an attempt to protect an individual from oppression and injustice. The idea of 

guaranteeing certain rights is to ensure that an individual may have minimum guaranteed 

freedom. 

Fundamental Rights in India 

➢ The Fundamental Rights in India, apart from guaranteeing certain basic civil rights and 

freedoms to all, also fulfil the important function of giving a few safeguards to minorities 

outlawing discrimination and protecting religious freedom and cultural rights of all 

individuals. 
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➢ Part III of the Indian Constitution deals with the Fundamental Rights. Articles 22 to 35 of 

the Constitution pertains to the Fundamental Rights of the People. They are reminiscent of 

some of the provisions of the Bill of Rights of the US Constitution. 

 

➢ The Fundamental Rights in the Indian Constitution have been grouped under seven heads 

as follows: 

(i) Right to Equality comprising Articles 14 to 18, of which Article 14 is the most 

important. 

(ii) Right to Freedom comprising Articles 19 to 22 guarantee several freedoms, the most 

important of which is the freedom of speech. 

(iii) Right against Exploitation consists of Articles 23 and 24. 

(iv) Right to Freedom of Religion is guaranteed by Articles 25 to 28. 

(v) Cultural and Educational Rights are guaranteed by Articles 29 and 30. 

(vi) Right to Property is now very much diluted and is secured to some extent by Articles 

- 30-A, 31-A, 31-B and 31-C. 

(vii) Right to Constitutional Remedies is secured by Articles 32 to 35. These Articles 

provide the remedies to enforce the Fundamental Rights, and of these the most 

important is Art. 32. 

 

➢ The Fundamental Rights are a part of the basic structure of the Constitution. They cannot 

be contravened or abridged by any statutory provision. Any law that abrogates such rights 

would be violative of the doctrine of the basic structure. 

 

➢ Fundamental Rights must not be read in isolation but along with the Directive Principles 

and the Fundamental Duties (Javed v. State of Haryana, 2003). 

 

➢ It is interesting to note that the Fundamental Rights conferred under Part III are not absolute 

as they are subject to certain restrictions that are either enumerated in the Constitution itself 

or the Constitution that confers powers on the legislature to impose limitations. 

 

➢ As the Fundamental Rights constitute by and large a limitation on the government, the most 

important problem which the courts have been faced with while interpreting these rights 
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has been to achieve a proper balance between the rights of the individual and those of the 

state or the society as a whole, between individual liberty and social control. This is very 

difficult as well as a delicate task indeed in these days of development of the country into 

a social welfare state. 

 

➢ The Supreme Court has even enunciated the doctrine of implied Fundamental Rights. The 

Court has asserted that to treat a right as Fundamental Right it doesn't need to be expressly 

stated in the Constitution as a Fundamental Right. Political, Social and Economic changes 

occurring in the country may entail the recognition of new rights and the law in its eternal 

youth grows to meet social demands. (Unni Krishnan v. State of Andhra Pradesh, 1993). 

 

➢ Over time, the Supreme Court has been able to imply by its interpretative process several 

Fundamental Rights such as freedom of press and right to privacy out of the expressly 

stated Fundamental Rights. 

 

➢ By and large, barring some exceptions, the Supreme Court has, on the whole, liberally 

interpreted the Fundamental Rights. The Court has emphasized this aspect from time to 

time. For instance, in Pathumma v. State of Kerala (1978) the Court has stated that in 

interpreting the Constitution, "the judicial approach should be dynamic rather than static, 

pragmatic and not pedantic and elastic rather than rigid." 

 

➢ On the whole, the Supreme Court has displayed a liberal and creative attitude in the 

interpretation of Fundamental Rights and this has had a profound influence on the 

development and delineation of Fundamental Rights in course of time. 

Article 12 – The State 

➢ Most of the Fundamental Rights are claimed against the State and its instrumentalities, not 

private entities.  

 

➢ Article 12 defines the State and it includes: 

(i) The Government and Parliament of India. 

(ii) The Government and Legislature of a State.  

(iii) All Local Authorities. 
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(iv) Other Authorities within the territory of India, or under the control of the Central 

Government. 

➢ The Executive, Legislature and Judiciary are all integral parts of “The State” within the 

meaning of Article 12. 

Other Authorities  

➢ The interpretation of the term 'other authorities' in Art. 12 has caused a good deal of 

difficulty, and judicial opinion has changed over time. While the government acting 

departmentally, or through officials, undoubtedly, falls within the definition of 'state' under 

Art. 12, doubts have been cast as regards the character of autonomous bodies.  

 

➢ An autonomous body may be a statutory body, i.e., a body set up directly by a statute, or it 

may be a non-statutory body, i.e., a body registered under a general law, such as the 

Companies Act, the Societies Registration Act, or a State Co-operative Societies Act etc. 

Questions have been raised whether such bodies may be included within the coverage of 

Art. 12. 

 

➢ For this purpose, the Supreme Court has developed the concept of an "instrumentality" of 

the state. Anybody who can be regarded as an "instrumentality" of the state falls under Art. 

12. In Rajasthan State Electricity Board v. Mohanlal (1967), the Supreme Court ruled that 

a state electricity board, set up by a statute, having some commercial functions to discharge, 

would be an 'authority' under Art. 12. 

 

➢ In Sukhdev v. Bhagatram, (1975) three statutory bodies, viz., Life Insurance Corporation, 

Oil and Natural Gas Commission and the Finance Corporation, were held to be "authorities" 

and, thus, fall within the term 'state' in Art. 12. These corporations do have independent 

personalities in the eyes of the law, but that does not mean that "they are not subject to the 

control of the government or that they are not instrumentalities of the government". 

 

➢ In several cases hitherto, a government company incorporated under the Indian Companies 

Act had been held to be not an 'authority' under Art. 12. In Sabhaji Tewary v. India, (1975) 

a case decided after Sukhdev, the Supreme Court ruled that the Indian Council of Scientific 

Research, a body registered under the Societies Registration Act (thus a non-statutory 

body), but under a good deal of governmental control and funding, was not a 'state'. 
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Article 13 – Laws Inconsistent with Fundamental Rights 

➢ Art. 13 is the key provision as it gives teeth to the Fundamental Rights and makes them 

justiciable. The effect of Art. 13 is that the Fundamental Rights cannot be infringed by the 

government either by enacting a law or through administrative action. 

 

➢ Article 13(1) declares that all pre-Constitution laws shall be void to the extent of their 

inconsistency with the Fundamental Rights. Art. 13(1) deals with the pre-Constitution laws; 

if any such law is inconsistent with a Fundamental Right, it becomes void from 26th January 

1950, the date on which the Constitution of India came into force. 

 

➢ According to Art. 13(2), the State 'shall not make any law' which takes away or abridges 

the Fundamental Rights; and a law contravening a Fundamental Right is, to the extent of 

the contravention, void. 

 

➢ Article 13(2) is the crucial constitutional provision which deals with the post-Constitution 

laws. If any such law violates any Fundamental Right it becomes void ab initio, i.e., from 

its inception. The effect of Art. 13(2) thus is that no Fundamental Right can be infringed 

by the state either by legislative or administrative action. 

 

➢ Article 13 makes the Judiciary, and especially the Apex Court, the guardian, protector and 

interpreter of the Fundamental Rights. It is the function of the courts to assess individual 

laws vis-à-vis the Fundamental Rights to ensure that no law infringes a Fundamental Right.  

 

➢ The Supreme Court has figuratively characterized this role of the courts as that of a 

"sentinel on the qui vive. State of Madras v. VG Row (1952). 

 

➢ The Supreme Court has further bolstered its protective role under Art. 13(2) by laying down 

the proposition that judicial review is the 'basic' feature of the Constitution. This means that 

the power of judicial review cannot be curtailed or evaded by any future Constitutional 

amendment. 

 

➢ This idea has been conveyed by CHANDRACHUD, C.J., as follows in Minerva Mills v. 

Union of India (1980): "It is the function of the Judges, nay their duty, to pronounce upon 
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the validity of laws. If courts are deprived of that power, the fundamental rights conferred 

on the people will become a mere adornment because rights without remedies are as writ 

in water. A controlled constitution will then become uncontrolled." 

 

➢ It is however important to note that Article 13 deals with statute law and not with the law 

declared by the courts, or with the directions or orders made by the Supreme Court under 

Art. 142. Ashok Kumar Gupta v. State of Uttar Pradesh (1997). 

Art. 13(2) – LAW 

➢ Another term used in Art. 13(2) is ‘law’. The basic norm contained in Art.13(2) is that any 

‘law’ inconsistent with a fundamental right is void. 

➢ The term ‘law’ has been given a wider connotation to include inter alia, the following: 

(i) A resolution passed by a State Government under Fundamental Rule 44 of the State 

(ii) A government notification under the Commissions of Inquiry Act setting up a commission 

of inquiry; 

(iii)A notification, or an order under a statute; 

(iv) An administrative order; but administrative instruction is not law within the meaning of 

Article 13. 

(v) A custom or usage; 

(vi) Bye-laws of a municipal or a statutory body; 

(vii) Regulations made by a statutory corporation like the Life Insurance Corporation. 

➢ The validity of the above can be questioned under the Fundamental Rights. 

➢ It is important to note that the by-laws of a co-operative society framed under the Co-

operative Societies Act do not fall within the purview of Article 13. (Co-Op Credit Bank 

v. Industrial Tribunal, 1970). 

Unconstitutionality of a Statute 

➢ Article 13(1) refers to pre-Constitution laws while Art. 13(2) refers to post-Constitution 

laws. A law is void if inconsistent with a Fundamental Right. 

➢ A void statute is unenforceable, non-est and devoid of any legal force: courts take no notice 

of such a statute, and it is taken to be notionally obliterated for all purposes. 
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➢ Any law made in contravention of Part III is dead from the very beginning and cannot at 

all be taken notice of or read for any purpose whatsoever. (Rakesh Vij v. Raminder Pal 

Singh Sethi, 2005) 

Doctrine of Eclipse 

➢ The prospective nature of Art. 13(1) has given rise to the doctrine of eclipse. The doctrine 

of eclipse envisages that a pre-Constitution law inconsistent with a Fundamental Right was 

not wiped out altogether from the statute book after the commencement of the Constitution 

as it continued to exist in respect of rights and liabilities which had accrued before the date 

of the Constitution. 

 

➢ Therefore, the law in question will be regarded as having been 'eclipsed' for the time being 

by the relevant Fundamental Right. 

 

➢ Such a law was not dead for all purposes. If the relevant Fundamental Right is amended 

then the effect would be "to remove the shadow and to make the impugned Act free from 

all blemish or infirmity". The law would then cease to be unconstitutional and become 

revivified and enforceable. 

 

➢ The doctrine of eclipse has been held to apply only to the pre-Constitution and not to the 

post-Constitution laws. The reason is that while a pre-Constitution law was valid when 

enacted and, therefore, was not void ab initio, but its voidity supervened when the 

Constitution came into force, a post-Constitution law infringing a Fundamental Right is 

unconstitutional and a nullity from its very inception. 

➢ Article 13(2) which applies to the post-Constitution laws prohibits the making of a law 

abridging Fundamental Rights, while Art. 13(1) which applies to the pre-Constitution laws 

contains no such prohibition. 

Doctrine of Severability 

➢ According to Art. 13, a law is void only "to the extent of the inconsistency or contravention" 

with the relevant Fundamental Right.  
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➢ The above provision means that an Act may not be void as a whole; only a part of it may 

be void and if that part is severable from the valid rest, then the rest may continue to stand 

and remain operative.  

 

➢ The Act will then be read as if the invalid portion was not there. If, however, it is not 

possible to separate the valid from the invalid portion, then the whole of the statute will 

have to go. 

 

➢ The Supreme Court has explained the doctrine as follows in RMDC v. Union of India, 

1957:"When a legislature whose authority is subject to limitations aforesaid enacts a law 

which is wholly more than its powers, it is entirely void and must be completely ignored. 

But when the legislation falls in part within the area allotted to it and in part outside it, it is 

undoubtedly void as to the latter; but does it on that become necessarily void in its entirety? 

The answer to this question must depend on whether what is valid could be separated from 

what is invalid, and that is a question which has to be decided by the Court on a 

consideration of the provisions of the Act". 

The doctrine of Waiver of Fundamental Rights 

➢ Can a person waive any of his rights? 

➢ To begin with, VANKATARAMA AIYAR, J., in Behram v. the State of Maharashtra,  divided 

the Fundamental Rights into two broad categories: 

(i) Rights conferring benefits on the individuals, and 

(ii)  those rights conferring benefits on the general public. 

➢ The learned Judge opined that law would not be a nullity but merely unenforceable if it was 

repugnant with a Fundamental Right in the former category, and that the affected individual 

could waive such unconstitutionality, in which case the law would apply to him. 

 

➢ The majority on the bench, however, was not convinced with this argument and repudiated the 

doctrine of waiver saying that the Fundamental Rights were not put in the Constitution merely 

for individual benefit. These Rights were there as a matter of public policy and, therefore, the 

doctrine of waiver could have no application in the case of Fundamental Rights. 
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➢ The question of waiver of a Fundamental Right has been discussed more fully by the Supreme 

Court in Basheshar Nath v. I.T. Commissioner. The petitioner's case was referred to the 

Income-tax Investigation Commission under S. 5(1) of the relevant Act.  

 

After the Commission had decided upon the amount of concealed income, the petitioner on 

May 19, 1954, agreed as a settlement to pay in monthly instalments over Rs. 3 lacs by way of 

tax and penalty. In 1955, the Supreme Court declared S. 5(1)ultra vires Art. 14. The petitioner 

thereupon challenged the settlement between him and the Commission, but the plea of waiver 

was raised against him. The Supreme Court however upheld his contention. 

 

➢ Given the majority decision in Basheshar, it is now an established proposition that an individual 

cannot waive any of his Fundamental Rights. This proposition has been applied in several 

cases.  
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ALL INDIA LEGAL FORUM 

SUBJECT: CONSTITUTION 

TOPIC: AMENDMENTS IN INDIAN CONSTITUTION (PART-1) 

IMPORTANT POINTS- 

• The first amendment act of the Indian constitution was held in 1950. 

• The last amendment act of the Indian constitution was held in 2020. 

• There are three types of amendments done in the house of parliament. 

• Firstly, Amendment is done in the parliament of India that can be passed by the simple 

majority.  

•  The second type of amendments includes that can be affected by the parliament by a 

prescribed "special majority" in each house; and 

• The third type of amendments includes those that require, in addition to such a "special 

majority" in each house of the parliament, ratification by at least one-half of the State 

Legislatures. 

• Although constitutional amendments require the support of a two-thirds majority in both 

houses of Parliament (with some amendments requiring ratification by a majority of state 

legislatures), the Indian Constitution is the most amended national constitution in the world. 

LIST OF THE AMENDMENTS ACT – 

 FIRST AMENDMENTS ACT WAS DONE IN 1951 

15, 19, 85, 87, 174, 176, 341, 342, 372 and 376, Insert articles 31A and 31B, Insert schedule 

9- Added special provision for the advancement of any socially and educationally backward 

classes or the Scheduled Castes and Scheduled Tribes (SCs and STs). To fully secure the 

constitutional validity of zamindari abolition laws and to place a reasonable restriction on 

freedom of speech. A new constitutional device, called Schedule 9 introduced to protect against 

laws that are contrary to the Constitutionally guaranteed fundamental rights. These laws 

encroach upon property rights, freedom of speech and equality before the law. 

SECOND AMENDMENT ACT WAS DONE IN 1953 

Amend article 81(1)(b)- The scale of representation in the Lok Sabha was readjusted stating 

that 1 member can represent even more than 7.5 lakh people. 

THIRD AMENDMENTS ACT WAS DONE IN 1955 

https://en.wikipedia.org/wiki/Scheduled_Castes_and_Scheduled_Tribes
https://en.wikipedia.org/wiki/Fundamental_rights_in_India
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Re-enacted entry 33 of the Concurrent List in the Seventh Schedule with relation to include 

trade and commerce in, and the production, supply and distribution of four classes of essential 

commodities, viz., foodstuffs, including edible oilseeds and oils; cattle fodder, including 

oilcake and other concentrates; raw cotton whether ginned or unginned and cotton seeds; and 

raw jute. 

FOURTH AMENDMENTS ACT WAS DONE IN 1955 

Amend articles 31, 35 b and 305, Amend schedule 9- Restrictions on property rights and 

inclusion of related bills in Schedule 9 of the constitution. 

FIVETH AMENDMENTS ACT WAS DONE IN 1955 

Article 3- Empowered the President to prescribe a time limit for a State Legislature to convey 

its views on proposed Central laws relating to the formation of new States and alteration of 

areas, boundaries or names of existing States. Also permitted the President to extend the 

prescribed limit and prohibited any such bill from being introduced in Parliament until after 

the expiry of the prescribed or extended period. 

SIXTH AMENDMENTS ACT WAS DONE IN 1956 

Article 269 and 286 and 7 scheduled- Amend the Union List and State List concerning raising 

of taxes. 

SEVENTH AMENDMENTS ACT WS DONE IN 1956 

Article 1, 3, 49, 80, 81, 82, 131, 153, 158, 168, 170, 171, 216, 217, 220, 222, 224, 230, 231 

and 232. Insert articles 258A, 290A, 298, 350A, 350B, 371, 372A and 378A. 

Amend part 8, Amend schedules 1, 2, 4 and 7- Reorganizations of states on linguistic lines, the 

abolition of Class A, B, C, D states and introduction of Union territories. 

EIGHT AMENDMENTS ACT WAS DONE IN 1960 

Article 334- Extended the period of reservation of seats for the Scheduled Castes and 

Scheduled Tribes and Anglo-Indians in the Lok Sabha and the State Legislative Assemblies till 

1970. 

NINTH AMENDMENTS ACT WAS DONE IN 1960 

Schedules 1- Minor adjustments to the territory of the Indian Union consequent to an agreement 

with Pakistan for settlement of disputes by the demarcation of border villages, etc. 

https://en.wikipedia.org/wiki/Concurrent_List
https://en.wikipedia.org/wiki/States_of_India
https://en.wikipedia.org/wiki/Union_List
https://en.wikipedia.org/wiki/State_List
https://en.wikipedia.org/wiki/Union_Territory
https://en.wikipedia.org/wiki/Anglo-Indian
https://en.wikipedia.org/wiki/Lok_Sabha
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TENTH AMENDMENTS ACT WAS DONE IN 1961 

Article 240 and amend scheduled 1- Incorporation of Dadra and Nagar Haveli as a Union 

Territory, consequent to acquisition from Portugal. 

ELEVENTH AMENDMENTS ACT WAS DONE IN 1961 

Article 66 and 71- Election of Vice President by Electoral College consisting of members of 

both Houses of Parliament, instead of election by a Joint Sitting of Parliament. Indemnify the 

President and Vice President Election procedure from the challenge on grounds of the existence 

of any vacancies in the electoral college. 

TWELFTH AMENDMENTS ACT WAS DONE IN 1961 

Article 240 and scheduled 1- Incorporation of Goa, Daman and Diu as a Union Territory, 

consequent to acquisition from Portugal. 

THIRTEEN AMENDMENTS ACT WAS DONE IN 1963 

Article 170 and insert new article 371A- Formation of State of Nagaland, with special 

protection under Article 371A. 

FOURTEEN AMENDMENTS ACT WAS DONE IN 1962 

Article 81 and 240 and insert article 239A and amend schedules 1 and 4- Incorporation of 

Pondicherry into the Union of India and creation of Legislative Assemblies for Himachal 

Pradesh, Tripura, Manipur and Goa. 

FIFTEEN AMENDMENTS ACT WAS DONE IN 1963 

Articles 124, 128, 217, 222, 224, 226, 297, 311 and 316, Insert article 224A, amend schedule 

7- Raise retirement age of High Court judges from 60 to 62 and other minor amendments for 

rationalizing interpretation of rules regarding judges etc. 

SIXTEEN AMENDMENTS ACT WAS DONE IN 1963 

Articles 19, 84 and 173, amend schedule 3- Make it obligatory for seekers of public office to 

swear their allegiance to the Indian Republic and prescribe the various obligatory templates. 

SEVENTEENTH AMENDMENTS ACT WAS DONE IN 1964 

Article 31A and amend scheduled 9- To secure the constitutional validity of acquisition of 

Estates and place land acquisition laws in Schedule 9 of the constitution. 

https://en.wikipedia.org/wiki/Annexation_of_Dadra_and_Nagar_Haveli
https://en.wikipedia.org/wiki/Vice_President_of_India
https://en.wikipedia.org/wiki/Annexation_of_Goa
https://en.wikipedia.org/wiki/High_Courts_of_India
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EIGHTEENTH AMENDMENTS ACT WAS DONE IN 1966 

Article 3- Technical Amendment to include Union Territories in Article 3 and hence permit 

reorganization of Union Territories. 

NINETEENTH AMENDMENTS ACT WAS DONE IN 1966. 

Article 324- Abolish Election Tribunals and enable trial of election petitions by regular High 

Courts. 

TWEENTYTH AMENDMENTS ACT WAS DONE IN 1966. 

Article 233A- Indemnify & validate judgments, decrees, orders and sentences passed by judges 

and to validate the appointment, posting, promotion and transfer of judges barring a few who 

were not eligible for appointment under article 233. Amendment needed to overcome the effect 

of judgment invalidating appointments of certain judges in the state of Uttar Pradesh. 

 

 

 

 

                                                                                                 TO BE CONTINUED……. 
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ALL INDIA LEGAL FORUM 

DAY – 1  

CRIMINAL PROCEDURE CODE, 1973  

TOPIC – CRIMINAL COURTS  

INTRODUCTION  

The Code of Criminal Procedure is a part of procedural law under the adversarial criminal 

justice system. As per section 20 of IPC, 1860, ‘the court of justice” denotes, a judge who is 

empowered by law to act judicially alone, or a body of Judges which is empowered by law to 

act judicially alone, or a body, when such Judge or body of judges is acting judicially. The 

courts are first constituted in Britain. She is also known as the Mother of Parliament. The main 

function of the Court is the interpretation of law and delivery of justice vide protecting 

individual rights, crime control, punishing criminals, treatment of offenders thereby, improving 

the efficiency of administration and society. This code comprehensively arranges the procedure 

for detection of crime, apprehension of suspected criminals, aggregation of pieces of evidence, 

determination of guilt and rendering a judgement by punishing the guilt proven person. Here 

CrPC deals with criminal courts – its constitution and powers under chapter II (sections 6 – 23) 

and chapter III (sections 26 – 29) respectively. 

 

 

 

HIERARCHY OF CRIMINAL COURTS 

                                                         Supreme Court 

 

                                                            High Court 

 

                                                        Session Court 

                                   (Session Judge, Additional Session Judge) 
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Assistant Session Judge          Chief Metropolitan Magistrate         Chief Judicial Magistrate 

 

 

              Metropolitan Magistrate Special                 Metropolitan Magistrate 

 

                                                                                             Sub-Divisional Judicial Magistrate 

 

 

Judicial Magistrate      Special J.M.                  Judicial Magistrate                    Special J.M. 

 

 

  First Class                       First Class                 Second Class                              Second Class 

 

The Supreme Court of India and a High Court of each State have been created and its civil and 

criminal jurisdictions are well defined in the Constitution of India itself. As enumerated by the 

Constitution, Article 227(1), provides that every High Court shall have superintendence over 

all courts and tribunals throughout the territories with which it exercises jurisdiction. 

Thereafter, the CrPC, 1973 makes further provision in case of, 

(1) The Supreme Court for appeal under certain circumstances, and enables them to transfer 

cases between the High Courts and Subordinate Courts. 

(2) All High Courts shall so exercise superintendence over the courts of Judicial Magistrates 

subordinate to it as to ensure expeditious and proper disposal of cases by such Magistrates 

under its supervisory jurisdiction.  
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SECTION 6 – CLASSES OF CRIMINAL COURTS 

Besides the High Courts and the Courts constituted under any law, other than this Code, there 

shall be, in every State, the following classes of Criminal Courts,  

      (i) Courts of Session; 

      (ii) Judicial Magistrates of the first class and, in any metropolitan area, Metropolitan 

Magistrates; 

    (iii) Judicial Magistrates of the second class; and 

    (iv) Executive Magistrates. 

The executive magistrates are appointed by the higher executive authorities under the state 

government. In Mammon v. the State of Kerala1, there was a proposal from the Kerala State 

Electricity Board to construct and lay a 110 K.V. double circuit transmission at Kattampally. 

The proposal envisaged that those constructions would cross over the property of the petitioners 

in the two cases. Thereby, the District Magistrate passed an order permitting the assistant 

executive engineer to exercise power mentioned u/s. 10, of the Indian Telegraph Act in respect 

of the lands of the petitioners. Now, a criminal revision petition was filed to the court of 

sessions against the prior order. Thus, the court stated that, though an Executive Magistrate is 

one of the classes of courts, that does not mean that where he functions administratively and 

not judicially, he functions as a court.  

SECTION 7 – TERRITORIAL DIVISIONS 

It is mandatory to demarcate the territorial units over the territory of the country, without 

obscureness, for the efficient administration of government. In India, territorial segregations 

are done both judicially and executively. 

(1) Every State shall be a sessions division or shall consist of sessions divisions; and every 

sessions division shall, for this Code, be a district or consist of districts: 

Provided that every metropolitan area shall, for the said purposes, be a separate sessions 

division and district. 

 
1  1980 Cri Lj (NOC) 7; (Ker) (FB), see also, Dargah Committee Ajmer v. State of Rajasthan, AIR 1962 SC 574, 

PARA 6.  
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(2) The State Government may, after consultation with the High Court, alter the limits or the 

number of such divisions and districts 

(3) The State Government may, after consultation with the High Court, divide any district into 

sub-divisions and may alter the limits or the number of such sub-divisions. 

(4) The sessions divisions, districts and sub-divisions existing in a State at the commencement 

of this Code, shall be deemed to have been formed under this section. 

SEPARATION OF JUDICIARY FROM EXECUTIVE SECTION 3(4))  

(1) Judicial Magistrate shall exercise the functions relating to matters in which appreciation or 

shifting of evidence is involved or which involve the formulation of any decision by which 

any person is exposed to a penalty or punishment or detention in custody, inquiry or trial.  

(2) Executive Magistrate shall exercise the functions regarding the matters which are executive 

or administrative.  

SECTION 8 – METROPOLITAN AREAS 

(1) The State Government may, by notification, declare that as from such date as may be 

specified in the notification, any area in the State comprising a city or town whose population 

exceeds one million shall be a metropolitan area for this Code. 

(2) As from the commencement of this Code, each of the Presidency-towns of Bombay, 

Calcutta and Madras and the city of Ahmedabad shall be deemed to be declared under 

subsection (1) to be a metropolitan area. 

(3) The State Government may, by notification, extend, reduce or alter the limits of a 

metropolitan area but the reduction or alteration shall not be so made as to reduce the population 

of such area to less than one million. 

(4) Where, after an area has been declared, or deemed to have been declared to be, a 

metropolitan area, the population of such area falls below one million, such area shall, on and 

from such date as the State Government may, by notification, specify in this behalf, cease to 

be a metropolitan area; but notwithstanding such cesser, any inquiry, trial or appeal pending 

immediately before such cesser before any Court or Magistrate in such area shall continue to 

be dealt with under this Code, as if such cesser had not taken place. 

(5) Where the State Government reduces or alters, under sub-section (3), the limits of any 

metropolitan area, such reduction or alteration shall not affect any inquiry, trial or appeal 
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pending immediately before such reduction or alteration before any Court or Magistrate, and 

every such inquiry, trial or appeal shall continue to be dealt with under this Code as if such 

reduction or alteration had not taken place. 

SECTION 9 – COURT OF SESSION 

(1) The State Government shall establish a Court of Session for every sessions division. 

(2) Every Court of Session shall be presided over by a Judge, to be appointed by the High 

Court. 

(3) The High Court may also appoint Additional Sessions Judges and Assistant Sessions Judges 

to exercise jurisdiction in a Court of Session. 

(4) The Sessions Judge of one sessions division may be appointed by the High Court to be also 

an Additional Sessions Judge of another division, and in such case, he may sit for the disposal 

of cases at such place or places in the other division as the High Court may direct.  

In Gokaraju Rangaraju v. the State of A.P2, it was observed that a person appointed as a 

Sessions Judge, Additional Sessions Judge or Assistant Sessions Judge, would be exercising 

jurisdiction in the Court of Session and his judgments and orders would be those of the Court 

of Session despite their subsequent dismissals.  

In Rahul Sharma v. the State of Rajasthan3, it was stated by the court as, the Additional 

Sessions Judge or the Assistant Sessions judge exercises the powers of a Court of Session, 

subject to the limitations prescribed by law, but is not an independent Court of Session  

(5) Where the office of the Sessions Judge is vacant, the High Court may make arrangements 

for the disposal of any urgent application which is, or maybe, made or pending before such 

Court of Session by an Additional or Assistant Sessions Judge, or, if there be no Additional or 

Assistant Sessions Judge, by a Chief Judicial Magistrate, in the sessions division; and every 

such Judge or Magistrate shall have jurisdiction to deal with any such application. 

In-State of Karnataka v. Channabasappa4, it was stated as, a Civil Judge and Chief Judicial 

Magistrate while acting as in-charge as per the High Court order, Sessions Judge does not have 

 
2 {1981) 3 SCC 132: 1981 SCC (Cri) 652, 

 
3  1978 Cri LJ 1276, 1278 (Raj) 
4 1992 Cri LJ 95 (Kant) 
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powers of a Sessions Court appointed under Section 9 of the Code for granting bail in serious 

cases 

(6) The Court of Session shall ordinarily hold its sitting at such place or places as the High 

Court may, by notification, specify; but, if in any particular case, the Court of Session is of 

opinion that it will tend to the general convenience of the parties and witnesses to hold its 

sittings at any other place in the sessions division, it may, with the consent of the prosecution 

and the accused, sit at that place for the disposal of the case or the examination of any witness 

or witnesses therein. 

SECTION 10 – SUBORDINATION OF ASSISTANT SESSIONS JUDGE 

(1) All Assistant Sessions Judges shall be subordinate to the Sessions Judge in whose Court 

they exercise jurisdiction. 

(2) The Sessions Judge may, from time to time, make rules consistent with this Code, as to the 

distribution of business among such Assistant Sessions Judges. 

(3) The Sessions Judge may also make provision for the disposal of any urgent application, in 

the event of his absence or inability to act, by an Additional or Assistant Sessions Judge, or, if 

there be no Additional or Assistant Sessions Judge, by the Chief Judicial Magistrate, and every 

such Judge or Magistrate shall be deemed to have jurisdiction to deal with any such application. 

COURTS OF MAGISTRATES  

SECTION 11 - Courts of Judicial Magistrates  

(1) In every district (not being a metropolitan area), there shall be established as many Courts 

of Judicial Magistrates of the first class and the second class, and at such places, as the State 

Government may, after consultation with the High Court, by notification, specify. 

(2) The presiding officers of such Courts shall be appointed by the High Court. 

(3) The High Court may, whenever it appears to it to be expedient or necessary, confer the 

powers of a Judicial Magistrate of the first class or the second class on any member of the 

Judicial Service of the State, functioning as a Judge in a Civil Court.  

SECTION 16 - Courts of Metropolitan Magistrates  
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(1) In every metropolitan area, there shall be established as many Courts of Metropolitan 

Magistrates, and at such places, as the State Government may, after consultation with the High 

Court, by notification, specify. 

(2) The presiding officers of such Courts shall be appointed by the High Court. 

(3) The jurisdiction and powers of every Metropolitan Magistrate shall extend throughout the 

metropolitan area. 

SECTION 20 - Executive Magistrates  

(1) In every district and every metropolitan area, the State Government may appoint as many 

persons as it thinks fit to be Executive Magistrates and shall appoint one of them to be the 

District Magistrate. 

The Supreme Court in A.N. Roy v. Suresh Sham Singh, with the fact of an increasing dilemma 

of trafficking of minor girls and women in metropolitan areas (central law for immoral 

trafficking only came into force on few states), held that the State has the power to appoint the 

Commissioner of Police, Mumbai, which is a metropolitan area as an Executive Magistrate and 

to further appoint him as an Additional District Magistrate who shall have the powers of a 

District Magistrate (notification dated: 1.10.1999).  

(2) The State Government may appoint any Executive Magistrate to be an Additional District 

Magistrate, and such Magistrate shall have all or any of the powers of a District Magistrate 

under this Code or under any other law for the time being in force. 

(3) Whenever, in consequence of the office of a District Magistrate becoming vacant, any 

officer succeeds temporarily to the executive administration of the district, such officer shall, 

pending the orders of the State Government, exercise all the powers and perform all the duties 

respectively conferred and imposed by this Code on the District Magistrate. 

(4) The State Government may place an Executive Magistrate in charge of a sub-division and 

may relieve him of the charge as occasion requires, and the Magistrate so placed in charge of 

a sub-division shall be called the Sub-divisional Magistrate. 

(5) Nothing in this section shall preclude the State Government from conferring, under any law 

for the time being in force, on a Commissioner of Police, all or any of the powers of an 

Executive Magistrate concerning a metropolitan area. 
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SECTION 12 - CHIEF AND ADDITIONAL CHIEF MAGISTRATES 

➢ Chief Judicial Magistrate  

In short, as per the Code in every district other than Metropolitan areas, JM of the 1st class shall 

be appointed as the chief judicial magistrate. The High Court is also empowered to designate 

JM of 1st class as additional CJM and by such designation, the Magistrate shall be empowered 

to exercise all or any of the powers of a CJM. 

(1) In every district (not being a metropolitan area), the High Court shall appoint a Judicial 

Magistrate of the first class to be the Chief Judicial Magistrate. 

➢ Additional Chief Judicial Magistrates 

(2) The High Court may appoint any Judicial Magistrate of the first class to be an Additional 

Chief Judicial Magistrate, and such Magistrate shall have all or any of the powers of a Chief 

Judicial Magistrate under this Code or under any other law for the time being in force as the 

High Court may direct. 

(3) (a) The High Court may designate any Judicial Magistrate of the first class in any sub-

division as the Sub-divisional Judicial Magistrate and relieve him of the responsibilities 

specified in this section as occasion requires. 

(b) Subject to the general control of the Chief Judicial Magistrate, every Sub-divisional Judicial 

Magistrate shall also have and exercise, such powers of supervision and control over the work 

of the Judicial Magistrates (other than Additional Chief Judicial Magistrates) in the sub-

division as the High Court may, by general or special order, specify in this behalf. 

➢ Chief Metropolitan Magistrate and (S. 17)  

(1) The High Court shall, concerning every metropolitan area within its local jurisdiction, 

appoint a Metropolitan Magistrate to be the Chief Metropolitan Magistrate for such 

metropolitan area. 

➢ Additional Chief Metropolitan Magistrates 

(2) The High Court may appoint any Metropolitan Magistrate to be an Additional Chief 

Metropolitan Magistrate, and such Magistrate shall have all or any of the powers of a Chief 

Metropolitan Magistrate under this Code or under any other law for the time being in force as 

the High Court may direct. 

SPECIAL MAGISTRATES  
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➢ Special Judicial Magistrates (S. 13)  

(1) The High Court may, if requested by the Central or State Government so to do, confer upon 

any person who holds or has held any post under the Government, all or any of the powers 

conferred or conferrable by or under this Code on a Judicial Magistrate of the second class, in 

respect to particular cases or particular classes of cases or to cases generally, in any district, 

not being a metropolitan area: 

Such Magistrates shall be called Special Judicial Magistrates and shall be appointed for such 

term, not exceeding one year at a time, as the High Court may, by general or special order, 

direct. 

➢ Special Metropolitan Magistrates (S. 18)  

(1) The High Court may, if requested by the Central or State Government so to do, confer upon 

any person who holds or has held any post under the Government, all or any of the powers 

conferred or conferrable by or under this Code on a Metropolitan Magistrate, in respect to 

particular cases or particular classes of cases or cases generally, in any metropolitan area within 

its local jurisdiction: 

Provided that no such power shall be conferred on a person unless he possesses such 

qualification or experience concerning legal affairs as the High Court may, by rules, specify. 

(2) Such Magistrates shall be called Special Metropolitan Magistrates and shall be appointed 

for such term, not exceeding one year at a time, as the High Court may, by general or special 

order, direct. 

(3) Notwithstanding anything contained elsewhere in this Code, a Special Metropolitan 

Magistrate shall not impose a sentence which a Judicial Magistrate of the second class is not 

competent to impose outside the Metropolitan area.  

➢ Special Executive Magistrates (S. 21)  

The State Government may appoint, for such term as it may think fit, Executive Magistrates, 

to be known as Special Executive Magistrates for particular areas or the performance of 

particular functions and confer on such Special Executive Magistrates such of the powers as 

are conferrable under this Code on Executive Magistrates, as it may deem fit 

 LOCAL JURISDICTION OF MAGISTRATES  
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➢ Of Judicial Magistrates (S. 14)  

The chief JM shall define the local limits of the areas within which the Magistrates appointed 

u/s. 11 or u/s. 13 may exercise all or any of the powers with which they may be vested under 

this code. The Special JM may hold its sitting at any place within the local area for which it is 

established.  

➢ Executive Magistrates (S. 22)  

(1) Subject to the control of the State Government, the District Magistrate may, from time to 

time, define the local limits of the areas within which the Executive Magistrates may exercise 

all or any of the powers with which they may be invested under this Code. 

(2) Except as otherwise provided by such definition, the jurisdiction and powers of every such 

Magistrate shall extend throughout the district. 

SUBORDINATION OF MAGISTRATES  

➢ Of Judicial Magistrates (S. 15)  

(1) Every Chief Judicial Magistrate shall be subordinate to the Sessions Judge; and every other 

Judicial Magistrate shall, subject to the general control of the Sessions Judge, be subordinate 

to the Chief Judicial Magistrate. 

(2) The Chief Judicial Magistrate may, from time to time, make rules or give special orders, 

consistent with this Code, as to the distribution of business among the Judicial Magistrates 

subordinate to him. 

➢ Of Metropolitan Magistrates (S. 19)  

(1) The Chief Metropolitan Magistrate and every Additional Chief Metropolitan Magistrate 

shall be subordinate to the Sessions Judge; and every other Metropolitan Magistrate shall, 

subject to the general control of the Sessions Judge, be subordinate to the Chief Metropolitan 

Magistrate. 

(2) The High Court may, for this Code, define the extent of the subordination, if any, of the 

Additional Chief Metropolitan Magistrates to the Chief Metropolitan Magistrate. 

(3) The Chief Metropolitan Magistrate may, from time to time, make rules or give special 

orders, consistent with this Code, as to the distribution of business among the Metropolitan 

Magistrates and as to the allocation of business to an Additional Chief Metropolitan Magistrate. 
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➢ Executive Magistrates (S. 23)  

Executive Magistrates are undoubtedly subordinate to the Court of Session as well. They must 

promptly send up the records of the cases whenever they are requisitioned by the Court of 

Session, as cleared in Mansur v. State of M.P  

(1) All Executive Magistrates, other than the Additional District Magistrate, shall be 

subordinate to the District Magistrate, and every Executive Magistrate (other than the Sub-

divisional Magistrate) exercising powers in a sub-division shall also be subordinate to the Sub-

divisional Magistrate, subject, however, to the general control of the District Magistrate. 

(2) The District Magistrate may, from time to time, make rules or give special orders, consistent 

with this Code, as to the distribution of business among the Executive Magistrates subordinate 

to him and as to the allocation of business to an Additional District Magistrate. 

In-State of Gujarat v. Ratilal Uttamchand, it was said that a case from Sub-Divisional 

Magistrate’s Court cannot be transferred by the Court of Session though it is a criminal court. 

The transfer can be made under Section 411 by the District Magistrate to whom the Sub-

Divisional Magistrate is subordinate.  

EXECUTIVE MAGISTARTES 

 

 

 

 

 

 

In-State of Maharashtra v. Mohd Salim5, the purpose of empowering State Governments to 

appoint Special Executive Magistrates is to meet the special needs of an area or to perform 

certain functions in a specified area. 

 

 
5 1990 SCR, Supl. (3) 340 1991 SCC (1) 550.  
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POWER OF COURTS 

SECTION 26 – COURTS BY WHICH OFFENCES ARE TRIABLE                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      

Subject to the other provisions of this Code  

➢ any offence under the Indian Penal Code (45 of 1860) may be tried by   

(1) the High Court, or  

(2) the Court of Session, or  

(3) any other Court by which such offence is shown in the First Schedule to be triable; 

➢ any offence under any other law shall, when any Court is mentioned in this behalf in such 

law, be tried by such Court and when no Court is so mentioned, may be tried by 

(1) the High Court, or 

(2) any other Court by which such offence is shown in the First Schedule to be triable. 

SECTION 27 – JURISDICTION IN THE CASE OF JUVENILES 

➢ The person committing an offence not punishable with death or imprisonment for life shall 

be tried by a chief judicial magistrate or any other court constituted specially for this 

purpose under the Children Act, 1960, (60 of 1960) or any other law for the time being in 

force (ex: Juvenile Justice Act, 2005), only if,  

(1) The person under the age of sixteen when the date he appears or is brought before the court.  

(2) Provides treatment, training and rehabilitation of youthful offenders  

SECTION 28 & 29 – SENTENCES WHICH HIGH COURTS, SESSIONS JUDGES AND 

MAGISTRATES MAY PASS 

➢ A High Court may pass any sentence authorised by law. [S. 28(1)].  

➢ A Sessions Judge or an Additional Sessions Judge may pass any sentence authorised by 

law, but any sentence of death passed by any such judge shall be subject to confirmation 

by the High Court. [S. 28(2)]. 

➢ An Assistant Sessions Judge may pass any sentence authorised by law except a sentence of 

death or imprisonment for life or of imprisonment for a term exceeding 10 years. [S. 28(3)].  

➢ A Chief Judicial Magistrate or a Chief Metropolitan Magistrate may pass any sentence 

authorised by law except a sentence of death or imprisonment for life or of imprisonment 

for a term exceeding seven years. [S. 29(1) r/w S. 29(4)].  
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➢ A judicial Magistrate of the First Class or a Metropolitan Magistrate may pass a sentence 

of imprisonment for a term not exceeding three years, or of fine not exceeding five thousand 

rupees, or of both. [S. 29(a) r/w S. 29(4)] 

➢ A Judicial Magistrate of the second class may pass a sentence of imprisonment for a term 

not exceeding one year, or of fine not exceeding one thousand rupees or both. [S.29(3) r/w 

S. 29(4)] 

CONCLUSION  

In our country, all criminal courts constructed in such a way that they are accessible to every 

citizen at their easiest possible. The jurisdictions of the courts are based on multiple faceted 

criteria.  The functioning of the judiciary efficiently and speedily is important for the proper 

maintenance of law and order in society. The courts should meet the consonance of with the 

minds of the society for trusted governance  

 

KEY POINTS 

CLASSIFICATION AND HIERARCHY OF CRIMINAL COURTS AND MAGISTRATES, 

JURISDICTION, POWERS OF MAGISTRATES AND SENTENCE WHICH A 

MAGISTRATE CAN PASS UNDER THIS CODE. 
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ALL INDIA LEGAL FORUM  

CODE OF CRIMINAL PROCEDURE, 1973  

PREVENTIVE MEASURES  

MAINTENANCE OF WIVES, CHILDREN AND PARENTS  

It is the legal obligation of the concerned person to take care and provide maintenance to their 

respective dependents as of wife, children and parents. This concept is primarily should be 

dealt with in Civil law and it provides the provisions as well. But the necessity of including the 

potion under the criminal is because of two reasons. Firstly, being the dependents her 

vulnerable group, some discriminations are occurring in the manner of offences. Secondly, to 

give effective and speedy limited relief or remedy for these neglected people from the 

concerned person who has the responsibility to look after. By this action, it can be ensured that 

the dependents are saved from being destitute, beggared. Under the criminal procedure code, 

sections 125 to 128 under chapter IX deals with the order for maintenance of wives, children 

and parents.  

ORDER FOR MAINTENANCE OF WIVES, CHILDREN AND PARENTS (SECTION 

125)  

(1) If any person having sufficient means neglects or refuses to maintain,  

(a) his wife, unable to maintain herself, or 

(b) his legitimate or illegitimate minor child, whether married or not, unable to maintain itself, 

or 

(c) his legitimate or illegitimate child (not being a married daughter) who has attained majority, 

where such child is, because of any physical or mental abnormality or injury unable to maintain 

itself, or 

(d) his father or mother, unable to maintain himself or herself, a Magistrate of the first class 

may, upon proof of such neglect or refusal, order such person to make a monthly allowance for 

the maintenance of his wife or such child, father or mother, at such monthly rate, as such 

Magistrate thinks fit, and to pay the same to such person as the Magistrate may from time to 

time direct for the same.  
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In Yamunabai v. Anantrao6, a divorced woman cannot exist unless initially, she was a legally 

wedded wife. This specific inclusion of a divorced woman in the term “wife” would clearly 

show that the term “wife” would only mean legally wedded wife. 

(2) Any such allowance for the maintenance or interim maintenance and expenses for 

proceeding shall be payable from the date of the order, or, if so ordered, from the date of the 

application for maintenance or interim maintenance and expenses of the proceeding, as the case 

may be. 

(3) If any person so ordered fails without sufficient cause to comply with the order, any such 

Magistrate may, for every breach of the order, issued a warrant for levying the amount due in 

the manner provided for levying fines, and may sentence such person, for the whole or any part 

of each month’s [allowance for the maintenance or the interim maintenance and expenses of 

the proceeding, as the case, maybe,] remaining unpaid after the execution of the warrant, to 

imprisonment for a term which may extend to one month or until payment if made sooner.  

Special provision for maintenance of minor married girl, a minor married girl unable to 

maintain herself can claim maintenance from her husband if he, having sufficient means, 

neglects to maintain her. 

In Rajathi v. C. Ganesan7, the Supreme Court opined that it may be difficult in certain cases 

to prove the second marriage and therefore court need not look into the marriage laws for 

granting maintenance in cases where the husband is allegedly living with another “woman”. 

(4) No wife shall be entitled to receive an [allowance for the maintenance or the interim 

maintenance and expenses of proceeding as the case may be,] from her husband under this 

section if she is living in adultery, or if, without any sufficient reason, she refuses to live with 

her husband, or if they are living separately by mutual consent. 

(5) On proof that any wife in whose favour an order has been made under this section is living 

in adultery, or that without sufficient reason she refuses to live with her husband, or that they 

are living separately by mutual consent, the Magistrate shall cancel the order. 

 
6 1983 Cri LJ 259, 264-6; (Bom) (FB).  
7 (1999) 6 SCC 3261 1999 SCC (Cri) 1118: 1999 Cri Lj 3668.  
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The Supreme Court has now clarified in Danial Latifi v. Union of India8 that the Muslim 

Women (Protection of Rights on Divorce) Act, 1986 requires the Muslim husband to make 

provision for the future maintenance of the divorced Muslim wife.  

PROCEDURE (SECTION 126)  

(1) Proceedings for maintenance under Section 125 may be taken against any person in any 

district,  

(a) where he is or 

(b) where he or his wife resides or 

(c) where he last resided with his wife, or as the case may be, with the mother of the illegitimate 

child.  

The proceedings under Section 125 are like civil proceedings, the remedy is a summary one 

and the person seeking the remedy is ordinarily helpless. So, the words in Section 126(1) should 

be liberally construed without doing any violence to the language in jagir Kaur v. Jaswant 

Singh9. 

(2) All evidence in such proceedings shall be taken in the presence of the person against whom 

an order for payment of maintenance is proposed to be made, or, when his attendance is 

dispensed with, in the presence of his pleader, and shall be recorded in the manner prescribed 

for summons cases: 

Provided that if the Magistrate is satisfied that the person against whom an order for payment 

of maintenance is proposed to be made is willfully avoiding service, or willfully neglecting to 

attend the Court, the Magistrate may proceed to hear and determine the case ex – parte and any 

order so made may be set aside for good cause shown on an application made within three 

months from the date thereof subject to such terms including terms as to payment of costs to 

the opposite party as the Magistrate may think just and proper. 

(3) The Court in dealing with applications under Section 125 shall have the power to make 

such order as to costs as may be just.  

 

 
8 1992 Cri Lj 76 (Cal) (2001) 7 SCC 740: (2007) 3 SCC (Cri) 266.  
9 (1963) 2 Cri LJ 415, 415.  
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ALTERATION IN ALLOWANCES (SECTION 127)  

(1) On proof of a change in the circumstances of any person, receiving under Section 125 a 

monthly allowance, or ordered under the same section to pay a monthly allowance to his wife, 

child, father or mother, as the case may be, the Magistrate may make such alteration in the 

allowance as he thinks fit. 

(2) Where it appears to the Magistrate that in consequence of any decision of a competent civil 

court, any order made under Section 125 should be varied, he shall vary the order accordingly.  

(3) Where an order has been made under section 125 in favour of a woman who has been 

divorced by or has obtained a divorce from, her husband, the magistrate shall, if he satisfied 

that,  

(a) the woman has, after the date of such divorce, remarried, cancel such order as from the date 

of her remarriage. 

(b) the woman has been divorced by her husband and that she has received, whether before or 

after the date of the said order, the whole of the sum which, under any customary or personal 

law applicable to the parties, was payable on such divorce, cancel such order,  

  (I) in the case where such sum was paid before such order, from the date on which such order 

was made.  

  (ii) in any other case, from the date of expiry of the period, if any, for which maintenance has 

been paid by the husband to the woman.  

(c) the woman has obtained a divorce from her husband and that she had voluntarily 

surrendered her rights after divorce, cancel the order from the date thereof.  

(4) At the time of making any decree for the recovery of any maintenance or dowry by any 

person to whom a monthly allowance has been ordered to be paid under Section125, the civil 

court shall take into account the sum which has been paid to, or recovered by, such person as 

monthly allowances in pursuance of the said order.  

An application for an increase or decrease of the allowance can be made consequent upon a 

change in the circumstance of either party at the time of the application for alteration in 

Meenakshi Ammal v. Balakrishnan10. It has been held in Ashok Yeshwant Samant v. 

 
101980 Cri LJ izoc, izor (Mad).   
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Suparna Ashok Samant, that a court cannot insist upon payment of maintenance as a 

precondition to hearing his petition under Section 12711.  

ENFORCEMENT OF ORDER OF MAINTENANCE (SECTION 128)  

A copy of the order shall be given without payment to the person in whose favour it is made, 

or to his guardian if any, or to the person to whom is to be paid, and such order may be enforced 

by any magistrate in any place where the person against whom it is made maybe, on such 

magistrate being satisfied as to the identity of the parties and the non – payment of the 

allowance, or the case may be, expenses due. Section 128 makes the maintenance order 

enforceable anywhere in India, even in a place outside the territorial jurisdiction of the 

Magistrate who passed the order of maintenance. In jangsm Srinivasa Kao v. Jangam 

Rajeswar, it was held that, if the reasons given by the wife for refusing to live with the husband 

are not satisfactory, the Magistrate may refuse to execute the order rather than cancel it.  

 

 

  

 
11 1987 Cri Lj 766.  
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ALL INDIA LEGAL FORUM 

INDIAN EVIDENCE ACT,1872 

What evidence to be given when a statement forms part of a conversation, document, 

electronic record, book or series of letters or papers. (SECTION 39)  

When any statement of which evidence is given forms part of a longer statement, or of a 

conversation or part of an isolated document, or is contained in a document which forms part 

of a book or is contained in part of an electronic record or of a connected series of letters or 

papers, evidence shall be given of so much and no more of the statement, conversation, 

document, electronic record, book or series of letters or papers as the Court considers necessary 

in that particular case to the full understanding of the nature and effect of the statement, and of 

the circumstances under which it was made. What evidence to be given when a statement forms 

part of a conversation, document, electronic record, book or series of letters or papers.—When 

any statement of which evidence is given forms part of a longer statement, or of a conversation 

or part of an isolated document, or is contained in a document which forms part of a book or is 

contained in part of an electronic record or of a connected series of letters or papers, evidence 

shall be given of so much and no more of the statement, conversation, document, electronic 

record, book or series of letters or papers as the Court considers necessary in that particular 

case to the full understanding of the nature and effect of the statement, and of the circumstances 

under which it was made. 

Previous judgments relevant to bar a second suit or trial (SECTION 40). 

The existence of any judgment, order or decree which by law prevents any Courts from taking 

cognizance of a suit or holding a trial is a relevant fact when the question is whether such Court 

ought to take cognizance of such suit or to hold such trial. 

Relevancy of certain judgments in probate, etc., jurisdiction ( SECTION 41) 

A final judgment, order or decree of a competent Court, in the exercise of probate, matrimonial 

admiralty or insolvency jurisdiction which confers upon or takes away from any person any 

legal character, or which declares any person to be entitled to any such character, or to be 

entitled to any specific thing, not as against any specified person but absolutely, is relevant 

when the existence of any such legal character, or the title of any such person to any such thing, 

is relevant. Such judgment, order or decree is conclusive proof— that any legal character, 
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which it confers accrued at the time when such judgment, order or decree came into operation; 

that any legal character, to which it declares any such person to be entitled, accrued to that 

person at the time when such judgment, 1[order or decree] declares it to have accrued to that 

person; 3[order or decree] declares it to have accrued to that person;" that any legal character 

which it takes away from any such person ceased at the time from which such judgment, 

1[order or decree] declared that it had ceased or should cease; 3[order or decree] declared that 

it had ceased or should cease;" and that anything to which it declares any person to be so entitled 

was the property of that person at the time from which such judgment, 1[order or decree] 

declares that it had been or should be his property. 3[order or decree] declares that it had been 

or should be his property." 

Relevancy and effect of judgments, orders or decrees, other than those mentioned in 

section 41(SECTION 42) 

Judgments, orders or decrees other than those mentioned in section 41, are relevant if they 

relate to matters of a public nature relevant to the enquiry; but such judgments, orders or 

decrees are not conclusive proof of that which they state. Illustration A sues B for trespass on 

his land. B alleges the existence of a public right of way over the land, which A denies. The 

existence of a decree in favour of the defendant, in a suit by A against C for a trespass on the 

same land in which C alleged the existence of the same right of way, is relevant, but it is not 

conclusive proof that the right of way exists. 

Judgments, etc., other than those mentioned in sections 40 to 42, when relevant 

(SECTION 43) 

Judgments, orders or decrees, other than those mentioned in sections 40, 41 and 42, are 

irrelevant, unless the existence of such judgment, order or decree, is a fact in issue, or is relevant 

under some other provisions of this Act. 

 Illustrations 

(a) A and B separately sue C for libel which reflects upon each of them. C in each case says, 

that the matter alleged to be libellous is true, and the circumstances are such that it is probably 

true in each case, or neither. A obtains a decree against C for damages on the ground that C 

failed to make out his justification. The fact is irrelevant as between B and C. 
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(b) A prosecutes B for adultery with C, A's wife. B denies that C is A's wife, but the court 

convicts B of adultery. Afterwards, C is prosecuted for bigamy in marrying B during A's 

lifetime. C says that she never was A's wife. The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him, B, is convicted. A afterwards sues C for the 

cow, which B had sold to him before his conviction. As between A and C, the judgment against 

B is irrelevant.  

(d) A has obtained a decree for the possession of land against B, C, B's son, murders A in 

consequence. The existence of the judgment is relevant, as showing the motive for a crime. 

1[(e) A is charged with theft and with having been previously convicted of theft. The previous 

conviction is relevant as a fact in issue. 

Fraud or collusion in obtaining judgment, or incompetency of Court, may be proved  

(SECTION 44) 

Any party to a suit or other proceeding may show that any judgment, order or decree which is 

relevant under section 40, 41 or 42 and which has been proved by the adverse party, was 

delivered by a Court not competent to deliver it, or was obtained by fraud or collusion. 

 Opinions of experts (SECTION 45) 

When the Court has to form an opinion upon a point of foreign law or science or art, or as to 

the identity of handwriting 35 [or finger impressions], the opinions upon that point of persons 

specially skilled in such foreign law, science or art, 36 [or in questions as to the identity of 

handwriting] 35 [or finger impressions] are relevant facts. Such persons are called experts. 

Illustrations 

(a)The question is, whether the death of A was caused by poison. The opinions of experts as to 

the symptoms produced by the poison by which A is supposed to have died are relevant. 

(b) The question is, whether A, at the time of doing a certain act, was, because of unsoundness 

of mind, incapable of knowing the nature of the Act, or that he was doing what was either 

wrong or contrary to law. The opinions of experts upon the question whether the symptoms 

exhibited by A common show unsoundness of mind, and whether such unsoundness of mind 

usually renders persons incapable of knowing the nature of the acts which they do, or of 

knowing that what they do is either wrong or contrary to law, are relevant. 
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(c) The question is, whether a certain document was written by A. Another document is 

produced which is proved or admitted to have been written by A. The opinions of experts on 

the question of whether the two documents were written by the same person or by different 

persons are relevant. Comments Conflict of the opinion of Experts When there is a conflict of 

opinion between the experts, then the Court is competent to form its own opinion concerning 

signatures on a document; Kishan Chand v. Sita Ram, AIR 2005 P&H 156. Expert opinion 

admissibility Requirement of expert evidence about test firing to find out whether a double-

barrel gun is in working condition or not, not necessary; Jarnail Singh v. the State of Punjab, 

AIR 1999 SC 321. The evidence of a doctor conducting post mortem without producing any 

authority in support of his opinion is insufficient to grant conviction to an accused; Mohd 

Zahid v. State of Tamil Nadu, 1999 Cr LJ 3699 (SC). Opinion to be received with great 

caution The opinion of a handwriting expert given in evidence is no less fallible than any other 

expert opinion adduced in evidence with the result that such evidence has to be received with 

great caution; Ram Narain v. State of Uttar Pradesh, AIR 1973 SC 2200. 
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ALL INDIA LEGAL FORUM 

LAW OF CONTRACT 

VOID AGREEMENTS:-  

• Synopsis 

• Introduction 

• Meaning of void agreements 

• Provisions 

• Conclusion 

 

Introduction 

Every promise and every set of promises forming the consideration for each other is an 

agreement. An agreement not enforceable by law is said to be void. Unlawful agreements are 

those which are discountenanced by law. They may be (i) illegal, or (ii) immoral; or (iii) 

opposed to public policy. An illegal contract. while resembling the void contract, in that it also 

has no legal effect as between the immediate parties, has this further effect that even 

transactions collateral to it becomes tainted with illegality and are, therefore, in certain 

circumstances not enforceable. 

Meaning of Void agreements:- 

Some agreements have been declared void by Contract Act, 1872. Even if such agreements 

satisfy the conditions of a valid agreement, they are not enforceable. The agreements which 

have been declared void by the Contract Act, 1872 are as follows:- 

1.Agreement of which the consideration or the object is not lawful [Sections 23 and 24] 

2. Agreement without consideration [Sec. 25) 

 3. Agreement in restraint of marriage [Sec. 26) 

4. Agreement in restraint of trade [Sec. 27] 

5. Agreement in restraint of legal proceedings [Sec. 28] 

6. Agreement which is ambiguous and uncertain [Sec. 29] 

7. Agreement by way of wager [Sec. 30] 

8.Agreement to do an impossible act [Sec. 56). 
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Provisions:- 

Section 23:- What considerations and objects are lawful, and whatnot.—The consideration or 

object of an agreement is lawful, unless— 

➢ It is forbidden by law; or 

➢ It is of such a nature that, if permitted, it would defeat the provisions of any law; or 

➢ It is fraudulent; or 

➢ Involves or implies, injury to the person or property of another; or 

➢ The Court regards it as immoral or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. Every 

agreement of which the object or consideration is unlawful is void. 

Illustrations:- 

(a) A agrees to sell his house to B for 10,000 rupees. Here B‟s promise to pay the sum of 10,000 

rupees is the consideration. 

for A‟s promise to sell the house, and A‟s promise to sell the house is the consideration for 

B‟s promise to pay the 10,000 rupees. These are lawful considerations. 

(b) A promises to pay B 1,000 rupees at the end of six months, if C, who owes that sum to B, 

fails to pay it. B promises to grant time to C accordingly. Here, the promise of each party is the 

consideration for the promise of the other party, and they are lawful considerations. 

(c) A promises, for a certain sum paid to him by B, to make good to B the value of his ship if 

it is wrecked on a certain voyage. Here, A‟s promise is the consideration for B‟s payment and 

B‟s payment is the consideration for A‟s promise, and these are lawful considerations. 

(d) A promises to maintain B‟s child, and B promises to pay A 1,000 rupees yearly for the 

purpose. Here, the promise of each party is the consideration for the promise of the other 

party. They are lawful considerations. 

In Re: K.L. Gauba (23.04.1954 - BOMHC) [AIR 1954 Bom 478]. Para 11: "...The freedom 

of the citizen, as indeed the freedom of the lawyer, to enter into a contract is always 

subject to the overriding considerations of public policy as enunciated in S. 23 of the 

Indian Contract Act. That freedom is also subject to the other considerations set out in S. 

23." 
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Section 24:-  

Agreement void, if considerations and objects unlawful in part.— If any part of a single 

consideration for one or more objects, or anyone or any part of any one of several 

considerations for a single object, is unlawful, the agreement is void. 

Illustration:- 

A promises to superintend, on behalf of B, a legal manufacture of indigo, and illegal traffic in 

other articles. B promises to pay A a salary of 10,000 rupees a year. The agreement is void, the 

object of A‟s promise, and the consideration for the promise, being in part unlawful. 

Section 25:-  

Agreement without consideration, void, unless it is in writing and registered or is a promise 

to compensate for something is done or is a promise to pay a debt barred by limitation law. 

An agreement made without consideration is void, unless— 

(1) it is expressed in writing and registered under the law for the time being in force for the  

registration of 1 

[documents], and is made on account of natural love and affection between parties  

standing in a near relation to each other; or unless 

(2) it is a promise to compensate, wholly or in part, a person who has already voluntarily 

done something for the promisor, or something which the promisor was legally compellable 

to do; or  

unless;  

(3) it is a promise, made in writing and signed by the person to be charged therewith, or by 

his agent generally or specially authorized in that behalf, to pay wholly or in part a debt of 

which the  

a creditor might have enforced payment but for the law for the limitation of suits. 

In any of these cases, such an agreement is a contract. 

Explanation 1.—Nothing in this section shall affect the validity, as between the donor and 

donee, of any gift made. 

Explanation 2.—An agreement to which the consent of the promisor is freely given is not void  

merely because the consideration is inadequate, but the inadequacy of the consideration may 

be taken into  
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account by the Court in determining the question of whether the consent of the promisor was 

freely given. 

Illustrations:- 

(a) A promises, for no consideration, to give to B Rs. 1,000. This is a void agreement. 

(b) A, for natural love and affection, promises to give his son, B, Rs. 1,000. A puts his promise 

to B into writing and  

registers it. This is a contract. 

(c) A finds B‟s purse and gives it to him. B promises to give A Rs. 50. This is a contract. 

(d) A supports B‟s infant son. B promises to pay A‟s expenses in so doing. This is a contract. 

Section 26:-  

Agreement in restraint of marriage, void.—Every agreement in restraint of the marriage of any 

person, other than a minor, is void. 

The law regards marriage and married status as the ordinary right of every individual and so 

every agreement of which the object is to restraint a person from marrying is void. Agreements 

tending to interfere with the institution of marriage are opposed to public policy and such 

agreements are unenforceable. 

Case law:- 

In the case of Lowe v. Peer, the husband contended that other than the plaintiff if he marries a 

lady, he would give her 1000 pounds within three months of his marriage but it was held that 

such an agreement is void. 

Section 27:-  

Agreement in restraint of trade, void.—Every agreement by which anyone is restrained from 

exercising a lawful profession, trade or business of any kind, is to that extent void. 

Exception 1.—Saving of agreement not to carry on the business of which good-will is sold.—

One who sells the good-will of a business may agree with the buyer to refrain from carrying 

on a similar business, within specified local limits, so long as the buyer, or any person deriving 

title to the good-will from him, carries on a like business therein, provided that such limits 

appear to the Court reasoned, regard being had to the nature of the business. 
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The Constitution of India protects the freedom of trade in its Article 301, which provides, 

"Subject to the other provisions of this Part, trade, commerce and intercourse throughout the 

territory of India shall be free". 

Though every citizen has his liberty to do trade, he is not supposed to exploit others. Hence the 

terms of trade that are against the public policy are void. If such restrictions are imposed in any 

agreement, it becomes an agreement in restraint of trade and is void. Hence Section 27 of the 

Contract Act states that agreement in restraint of trade is void. 

Case law:- 

In Firm Daulat Ram v. Firm Dharm Chand[8], the restraint was held to be valid as in a 

partnership,  two similar business owners came to an agreement that only one of their factories 

would work at a time and the profit will be shared between them. 

Section 28:-  

Agreements in restraint of legal proceedings, void.—2 

[Every agreement,— 

(a) by which any party thereto is restricted absolutely from enforcing his rights under or in 

respect of any contract, by the usual legal proceedings in the ordinary tribunals, or which limits 

the time within which he may thus enforce his rights; or 

(b) which extinguishes the rights of any party thereto, or discharges any party thereto, from any 

liability, under or in respect of any contract on the expiry of a specified period to restrict any 

party from enforcing his rights. 

Section 28 of the Contract Act applies only to rights arising from a contract. It does not apply 

to the cases of civil or criminal wrongs or torts. It does not prevent the parties to a contract 

from selection one of the two courts which are equally competent to try the suit. 

Case law:- 

In the case of Food Corporation of India v. New India Assurance Co. Ltd, the Supreme Court 

held that the agreement which was made should not be so construed as to bar the other party 

from seeking the remedy of the suit. 

Section 29:-  
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Agreements void for uncertainty.—Agreements, the meaning of which is not certain, or capable 

of being made certain, are void. 

Illustrations:- 

(a) A agrees to sell to B “a hundred tons of oil”. There is nothing whatever to show what kind 

of oil was intended. The agreement is void for uncertainty. 

(b) A agrees to sell to B one hundred tons of oil of a specified description, known as an article 

of commerce. There is no uncertainty here to make the agreement void. 

(c) A, who is a dealer in coconut-oil only, agrees to sell to B “one hundred tons of oil”. The 

nature of A‟s trade affords an indication of the meaning of the words, and A has entered into a 

contract for the sale of one hundred tons of cocoanut-oil. 

(d) A agrees to sell to B “all the grain in my granary at Ramnagar”. There is no uncertainty 

here to make the agreement void. 

An agreement is not certain either because its terms are ambiguous or vague or because it is 

incomplete and such agreements of uncertainty are void. Section 29 of the Contract Act 

provides that the meaning of an agreement shall be clear on the face of it. 

Under Section 29 of the Contract Act, a contract is not void if its terms are capable of being 

made certain. 

Section 30:-  

Agreements by way of wager void.—Agreements by way of wager are void; and no suit shall 

be brought for recovering anything alleged to be won on any wager, or entrusted to any person 

to abide the result of any game or other uncertain event on which any wager is made. 

Case law:- 

Carlill v. Carbolic Smoke Ball Co. 

Section 56:- Agreement to do impossible act.—An agreement to do an act impossible in itself 

is void. 

Illustrations:- 

(a) A agrees with B to discover treasure by magic. The agreement is void: 
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(b) A and B contract to marry each other. Before the time fixed for the marriage, A goes mad. 

The contract becomes void. 

Conclusion:-  

It is concluded that void agreements are the agreement which has no legal effect as it is not 

enforceable by law or In other words we can say that the agreement which does not satisfy the 

essential elements of a contract is void, for example, the agreement which is made by a minor, 

an agreement which is made without consideration, also the agreements which are made against 

the public policy. 
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THE SPECIFIC RELIEF ACT, 1963 

(SEC 1 – SEC 8) 

 

INTRODUCTION 

  History of Specific Relief Act, 1963 

➢ In India, the common law doctrine of equity had traditionally been followed even after it 

became independent in 1947. However it was in 1963 that the Specific Relief Act was 

passed by the Parliament of India following the recommendation of the Law Commission 

of India in its 9th  report on the act, the specific relief bill 1962 was introduced in Lok Sabha 

in June 1962 and repealing the earlier ―Specific Relief Act of 1877 

➢ Developed in England by Equity Court. In England, before the invent of Specific Relief, 

the only remedy was that of damages under which the party in breach need not perform the 

promise Sometimes, the damages would prove to be insufficient. So, to obviate such 

hardships, the Equity Court developed certain reliefs called Specific Relief.   
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➢ Originally drafted upon the lines of the draft New York Civil Code, 1862 and passed In the 

year  1877. Amended by Acts of 1882, 1891, 1899, 1929, 1940, 1951, and was repealed in 

1963. Embodies the doctrines evolved by the English Equity Court - Principles of Equity, 

Justice & Good Conscience.  

 

➢ Required to be pleaded specifically to be enforced. In the event of a situation not covered 

under the 1963 Act, the Indian Courts can exercise their inherent powers in term of Sec. 

151 of C.P.C. 

 

Meaning of Specific Performance 

 

 Laws fall into three categories. 

➢ Those which define Rights. 

➢   Those which define Remedies. 

➢   Those which define Procedure. 

 

 The Law of Specific Relief belongs to the second category. It is a law that deals with 

“Remedies”. The expression Specific Relief means a relief in specie. It is a remedy that aims 

at the exact fulfilment of an obligation. The suit under the Specific Relief Act may be brought 

to compel the performance of the contract by the person in default. Such relief may be either 

positive or negative. It is positive when a claim to the performance of it and negative when it 

is desired to prevent the doing of thing enjoined or undertaken as not to be done. 

 

The Specific Relief Act explains and enunciates the various reliefs which can be granted under 

its provisions, provides the law concerning them. It provides for the exact fulfilment of the 

obligation or the specific performance of a contract. It is directed to the obtaining of the very 

thing which a person is deprived of and ought to be entitled to ask for. It is a remedy by which 

the party to a contract is compelled to do or omits the very acts which he has undertaken to do 

or omit. The remedies which have been administered by Civil Courts of Justice against any 

wrong or injury fall broadly into two classes 

 

➢ Those by which the suitor obtains the very thing to which he is entitled, and  

➢ Those by which he obtains not that very thing, but compensation for the loss of it.  
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The former is the Specific Relief. Thus specific relief is a remedy that aims at the exact 

fulfilment of an obligation. It is remedial when the court directs the specific performance of a 

contract and protective when the court makes a declaration or grants an injunction. 

*Specific Relief Act was amended in 2018. 

*Q1 – Whether SRA is Exhaustive? 

Ans –  

➢ The Preamble to SR provides that the purpose of the SRA is to “define and amend”. Since 

the purpose is not to consolidate the law on Specific Relief we can say that the SRA is not 

“Exhaustive”. 

➢ Further, it only defines and amends “certain kinds of Specific Relief”. This implies that all 

the specific reliefs are not covered in the Specific Relief Act. 

➢ For eg:- Sec 58 SOGA provides for specific performance, the Partnership Act provides for 

the suit for dissolution of Partnership and suit for settlement of accounts, Transfer of 

Property Act provides specific relief such as redemption and foreclosure, etc. Further, Sec 

2(e) also suggests that the SRA is not exhaustive. 

 

*Q2 – Whether SRA is Substantive or Procedural? 

Ans –  

➢ According to Mulla is Procedural Law, but an exception is Sec 6 which is Substantive. In 

the case of  Adhunik Steels Ltd vs Orissa Manganese & Minerals (P) Ltd            [2007 

SC]. It was held that SRA, in its essence, is a part of the law of Procedure, for Specific 

Relief is a form of Judicial redress. 

➢ Sec 6 of SRA is Substantive. 

➢ Even though SRA does not provide for proceedings like CPC, still is considered to be a 

Procedural Law. This is because the SRA neither creates a cause of action nor defines the 

rights and liabilities. 

Nature of the Specific Relief Act 

The SRA deals with various forms of “Equitable Remedies”. The Specific Relief is thus a relief 

in its actual form. It is the remedy that aims at the exact fulfilment of an obligation. 

 

➢ Jurisprudential Essence  

Ubi Jus Ibi Remedium (Where there is a right, there must be a remedy.) 
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The right is created by substantive law. The substantive law also provides a remedy. 

But in case such remedy is not adequate, the SRA being remedial provides the adequate 

remedy. 

➢ Principles on which SRA is based? 

a) He who comes to court must come with clean hands. 

b) He who seeks equity must do equity. 

➢ Rule of Purposive Interpretation 

If there are multiple interpretations possible, the interpretation that serves the larger purpose of 

equity & justice and that provides complete relief must be given. Since SRA is based on the 

principles of equity & justice, the application of SRA should be flexible. To do complete justice 

and equity, the courts must do a balancing of interest between the parties.  

 

PART I 

PRELIMINARY 

(Sections 1 – 4) 

SECTION 1 - SHORT TITLE, EXTENT AND COMMENCEMENT 

(1) This Act may be called the Specific Relief Act, 1963.  

(2) It extends to the whole of India including Jammu & Kashmir 

(3) It shall come into force on such date as the Central Government may, by notification in the 

Official Gazette, appoint.  

1.Commencement of the Act  

The Specific Relief Act,1963 came into force on 1 March 1964 

SECTION 2 – DEFINITIONS 

1. Obligation [Section 2(a)] “Obligation” includes every duty enforceable by law;  

2. Settlement [Section 2(b)] “Settlement” means an instrument (other than a will or codicil as 

defined by the Indian Succession Act, 1925 (39 of 1925), whereby the destination or 

devolution of successive interests in movable or immovable property is disposed of or is 

agreed to be disposed of;  

 



 
 

                                                                                                                                                                 54 | P a g e  

 
 

3. Trust [Section 2(c)] “Trust” has the same meaning as in Section 3 of the Indian Trusts Act, 

1882 (2 of 1882), and includes an obligation like a trust within the meaning of Chapter IX of 

that Act;  

4. Trustee [Section 2(d)] “Trustee” includes every person holding property in trust; 

All other words and expressions used herein but not defined, and defined in the Indian Contract 

Act, 1872, have the meanings respectively assigned to them in that Act. [Section 2(e)]. 

 

SECTION 3 – SAVINGS 

a) Sec 3(a) -----> SAVING AS TO RIGHT UNDER ANY CONTRACT 

Under the Indian Contract Act, 1872, the remedy for Breach of Contract is provided under 

sec 73. Over time, the inadequacy of this remedy was recognised and the courts in equity 

started provided the remedy of Specific Performance. 

The present clause makes clear that specific relief, except when expressly provided (Sec 21 

& 24), does not take away the remedy of damages or any relief under any contract. The SRA 

only entitles the aggrieved party to sue for specific performance at his option. 

 

b) Sec 3(b) -----> REGISTRATION OF DOCUMENTS 

 

 

 

1) Sec 3(b) in terms of Sec 17, Indian Registration Act, certain documents are compulsory 

registered and if those are not registered, then those documents cannot be used to create 

any rights nor can those be received in evidence. 

 If a document is required to be registered and if it is not registered, despite the purpose of 

SRA being equity and justice, no relief can be granted to a party on such unregistered 

documents. So we can say that the IRA will prevail over SRA. 

2) Effect of Non- Registration:- 

If relief is based on a document that is required to be registered under Sec 17 of the IRA, 

even though the court finds it just and equitable relief cannot be granted based on such 

document. As per Sec 49 of IRA:- 

a) No right will be granted based on such documents (unregistered). 

b) Such documents cannot be used as evidence. However, the exception to this is in Sec 

49 of the IRA provision. 

Indian Registration Act will prevail over the Specific Relief Act           

→ IRA > SRA 
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 By the virtue of a provision of Sec 49, an unregistered document affecting the immovable 

property and required by Registration Act or Transfer of Property Act to be registered may be 

received as evidence of a contract in a suit for specific performance. 

 SECTION 4 - SPECIFIC RELIEF TO BE GRANTED ONLY FOR ENFORCING 

INDIVIDUAL CIVIL RIGHTS AND NOT FOR ENFORCING PENAL LAWS 

• Individual Civil Rights means “Right in Personam”. 

• SRA provides “Rights in Personam” i.e Individual Rights. 

1. Sec 4 of SRA enforces Individual Civil Rights. Individual implies that it provides for a 

“Right in Personam”. 

2. A suit of civil nature is the one in which the principal question relates to a civil right that is 

triable by a Civil Court as per Sec 9 of CPC. For enforcing a right under SRA, only a suit 

of a civil nature can be filed. Even if a civil wrong has a criminal counterpart (for e.g – 

defamation, nuisance) the civil and criminal case cannot be clubbed together at all. 

3. The word ‘mere’ signifies that the enforcement of a penal law should not be the sole object 

of the specific relief, the real object being the protection of civil rights of a suitor or 

prevention of a civil wrong to him. 

 

 

 

 

 

 

 

 

 

 

 

 

PART II 
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SPECIFIC RELIEF 

Chapter I 

Recovering Possession of Property 

(Sections 5 – 8) 

 

 
 

  

 

 

 

 

 

POSSESSION OF IMMOVABLE PROPERTY  

 (De- facto relation b/w man & an object) 

Possession is prima facie proof of ownership of property. It is a good title against all who 

cannot show a better title. Since it implies a right to possess it becomes a title or a root of title. 

Possession ripens into the title in course of time by prescription. 

SECTION 5 - RECOVERY OF SPECIFIC IMMOVABLE PROPERTY 

To recover specific immovable property a person has a choice in law to bring an action in any 

of the following ways:- 

1. To bring a suit based on the title by ownership  

To be read with : 

1. Sec 9 of CPC 

2. Sec 27 of Limitation Act 

3. Art 64 & 65 of Limitation Act 

4. Order 21, Rule 35 & 36 of CPC 

5. Sec 110 of Indian Evidence Act. 

To be read with : 

1. CPC  Schedule Appendix – A Form No. 

32 & 39 

2. Order 20, Rule 10 

3. Order 21, Rule 31 

4. Art 68 & 69 of Limitation Act. 
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2. To bring a suit based on the possessory title.  

3. To bring a suit based merely on the previous possession of the plaintiff where he has been 

dispossessed without his consent, otherwise than in due course of law. 

 

 
Ownership is the De jure claimed to certain property. Possession is the De facto exercise of a 

claim to certain property. A person may be entitled to the possession of any immovable 

property either as an owner or as a possessor. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ENTITLEMENT

OWNERSHIP

Eg :

Sales Deed, Gift, Etc

POSSESSORY TITLE

Eg :

Lease, Charge, Etc
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RECOVERY OF SPECIFIC IMMOVABLE PROPERTY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

  Sec 5  

1. A suit for recovery of possession of the immovable property can be filed. This suit can only 

be filed by a person who is entitled to the property. 

2. Entitlement can be by way of Ownership or by way of Possessory Title in the property. The 

suit under Sec 5 must be filed for a specific immovable property, i.e the property must be 

identifiable. This suit can be filed in the manner provided by CPC (Sec 9). This suit is called 

a suit for Ejectment. 

Sec 5 of SRA read with 

Art 65 of Limitation 

Act. 

 

Sec 5 of SRA read with Art 

64 of Limitation Act. 
Sec 6 of SRA. 

Suit based on Title. 

Cause of Action : Title + 

Denial 

Matter in Issue : 

Ownership or Tenancy 

Suit based on Prior Settle Possession & 

Dispossession. 

Cause of Action : Right to continue + 

possession + dispossession. 

Matter of Issue : Settled possession. 

Suit based on Settled 

Possession & 

Dispossession. 

Cause of Action : Right to 

continue settled 

possession +dispossession. 

Matter of Issue : 

Settled Possession. 

Plaintiff cannot raise Title. But 

defendant can raise Title. And 

once defendant rose title then 

Plaintiff can also raise Title. 

Limitation Period : 12 years. 

 

Neither Plaintiff nor 

Defendant can raise Title. 

Limitation Period : 6 months. 

 

 

 

 

 

 

 

 

 

 

hhhhh 

 



 
 

                                                                                                                                                                 59 | P a g e  

 
 

3. A suit under Sec 5 can be filed either read with Article 64 of Limitation Act or Article 65 

of Limitation Act. The limitation for filing a suit under these two Articles is 12 years. 

4. A suit can be filed under Art 65 based on the title when the possession has become adverse 

to the plaintiff. 

5. The COA for filing the suit under Art 65 is the Right to possess based on title and the 

violation of this right. The law laid down in Art 64 & Art 65 is based upon the decision  

Asher vs Whitecock (1865) decision by Queen’s Bench which was accepted by the House 

of Lords in  Perry vs Chissold ( 1907) On the other hand, the suit under Art 64 is filed on 

the ground of Dispossession. In this suit, the plaintiff does not file the suit based on the 

title, but he files the suit on dispossession. The COA for this suit is the right to continue the 

settled possession and the violation of this right by dispossession.  

6. In Ramaiah vs N. Narayana Reddy 2004 SC, It was held that to bring a suit within the 

purview of Art 64, it must be shown that the plaintiff has been in possession and has 

subsequently lost possession. On the other hand, suits based on plaintiff title in which there 

is no allegation of settled possession and dispossession can fall within Art 65. The question 

about which Article of Limitation Act will apply in a particular suit has to be decided by 

reference to pleadings. 

 

SECTION 6  - SUIT BY PERSON DISPOSSESSED OF IMMOVABLE PROPERTY 

1.The essential requisites of a suit under Section 6 are: 

a) The person suing was in possession;  

b) The person suing must have been dispossessed, 

c) The dispossession must have been without his consent or otherwise than in due course 

of law ;  

d) The dispossession must be from immovable property 

e) The suit must be brought within six months from the date of dispossession.  

2.No suit under this section can be brought:  

a) after the expiry of 6 months from the date of dispossession; or 

 b) against the Government; nor does an appeal or review lie from any order or decree passed 

in any suit instituted under this section.  

c) Nothing in this section shall bar any person from suing to establish his title to such property 

and to recover possession thereof. 
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Sec 6 of SRA provides for a speedy remedy. The object of Sec 6 is to provide an immediate 

and speedy remedy to restore possession to the person who has been unjustly and forcibly 

dispossessed. This section prevents the person’s from taking the law into their own hands, 

howsoever good title there maybe. 

 The COA to file a suit u/s 6 is the right to continue the settled possession and dispossession. 

The MII is a settled possession. In suit u/s 6, neither the plaintiff nor the defendant can raise 

“Title”. Notwithstanding “overriding” means that this provision overrides any title that may be 

claimed in a suit under Sec 6. In case, either the plaintiff or defendant raise their title in a suit 

under Sec 6, the court will strike out such pleadings as per Order VI, Rule 16 of CPC. 

*Who can file suit under Sec 6? 

 

a) Person dispossessed {himself} 

b) Any person through whom the person dispossessed has been in possession. 

c) Any person claiming through the person dispossessed like legal representatives. 

 

The possession must be Juridical. 

 

“Otherwise than in due course of law”  

 

This phrase simply means that nobody ought to be condemned unheard. Here it means that a 

person in settled possession will not be dispossessed except by the due process of law. 

Ejectment from settled possession can only be held by recourse to a court of law. 

 

The burden of proof in a suit under section 6 of SRA:-  

 

The plaintiff has to prove:- 

a) That he was in possession 

b) That he has been dispossessed 

c) That the dispossession took place without his consent 

d) That it was done otherwise than the due course of law 

e) That dispossession was done within 6 months from the institution of the suit under section 

6 
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Section 6 (3) is considered to be an exhaustive provision and a complete code in itself. It is due 

to this reason that an appeal does not lie against a decree u/s 6 in that case a party always has 

a remedy to file a suit based on the title. It is due to some reason that even review is not allowed. 

However, in exceptional cases, a revision may be available. 

In  ITC Ltd vs Adarsh Housing Co-op Society Ltd (2012 SC), It was held that a small window 

by way of revision was kept open by legislature possibly to enable the High Court to have a 

second look in the exceptional cases. 

Section 6 (4) Subsequent suits 

The person unsuccessful in the suit u/s 6 can file a regular suit establishing his title, and in the 

event of his succeeding, he is entitled to recover possession notwithstanding the adverse 

decision in the suit under section 6. 

The decree u/s 6 (1) is a conditional and temporary decree subject to the final result of a decree 

in a title suit filed under sec 6 (4). And once a decree under sec 6 (4) has been passed, a decree 

under sec 6 (1) would become inoperative and unenforceable. 

 

SECTION 7 - RECOVERY OF SPECIFIC MOVABLE PROPERTY 

1. Section 7 provides for the recovery of movable property in specie i.e., the very property 

itself and not its substitute of money equivalent. The present section and the following 

section i.e. Section 8 embody the English Common Law doctrine of detinue., The plaintiff 

must have acquired a right to present possession. The plaintiff may not be the owner of the 

movable property but may have temporary or special right independently of ownership by 

being a trustee, bailee or pawnee. 

2. Specific movable property  

As indicated above, the movable property must be specific, capable of being ascertained 

and identified. The nature of property must also continue without alteration. The section 

has, therefore, no application where relief is sought for the recovery of money – unless the 

contract is for delivery of particular coins – or where relief is for a quantity of grain unless 

they are capable of being specifically ascertained by being placed in a bag or sack to be 

distinguishably marked. 

3. Manner Prescribed by CPC  
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The plaint for recovery of specific movable property must contain the particulars provided 

in Form No. 32 given in Schedule I, Appendix A, Civil Procedure Code. The usual decree 

will follow under Order 20, R., 10 which shall state the amount of money to be paid as an 

alternative if the delivery cannot be had. This decree is to be executed under O.21, R. 31 

by (a) the seizure of movable or share and by the delivery to the winning party, (b) by 

imprisonment of the judgment debtor or by attaching his property, or (c) by both. 

 

In Nirmala Gupta v. Ravendra Kumar AIR 1996 M.P. 

It was observed that section 7 of the SRA provides that a person may claim a Specific 

movable property. It is the substantive right of an individual to get back the property from 

the trustee. 

SECTION 8 - LIABILITY OF A PERSON IN POSSESSION OF MOVABLE 

PROPERTY NOT AS OWNER TO DELIVER TO THE PERSON ENTITLED TO 

IMMEDIATE POSSESSION 

A suit under section 8 can be filed to recover the possession of a movable property if the case 

of the plaintiff falls in any of the clauses to section 8 [sec 8(a) – (d)].  

The burden of proof is on the plaintiff if his case falls under clause (a) and (d). If the plaintiff’s 

case falls under clause (b) and clause (c), the burden of proof is upon the defendant. 

This is because of a rebuttable presumption of law in favour of the plaintiff given in the 

explanation to section 8. 

The suit under section 8 is to be filed as perform no. 39 of Appendix A of CPC. As per sec8 

and form no. 39, the plaintiff in a suit u/s 8 can pray for the delivery of the movable property. 

Unlike sec 7, in a suit u/s 8, an equivalent of the movable property. This is why sec 7 is 

considered as a General Relief and sec 8 is considered as Specific Relief. Thus the purpose of 

section 8 is only to recover the movable property. A suit u/s 8 cannot be filed against the owner 

of the property. 

The decree of a sec 8 suit is executed as per Order XXI, Rule 31 of CPC. 

The executing court can execute a decree by seizure, civil imprisonment or by attachment of 

property. Although sec 8 decree does not specify the money equivalent, still the executing court 

under Order XXI, Rule 31(2) of CPC, can award compensation at its discretion in case the 

judgment deter files to deliver the property. 
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ALL INDIA LEGAL FORUM 

DAY – 03 

THE SPECIFIC RELIEF ACT, 1963 

Chapter II  

CONTRACTS WHICH CANNOT BE SPECIFICALLY ENFORCED 

(SEC 14 – SEC 19) 

 Sec 14 - Contracts not specifically enforceable 
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AMENDMENT ACT OF 2018 Specific Relief Amendment Act, 2018 was passed with 

intention to make specific performance of contract a general rule. With this pro- performance 

regime, the newly substituted Section 14 has reduced the categories of contracts that are not 

specifically enforceable.  Consequently, (i) contracts where non-performance could be 

monetarily compensated; (ii) contracts running into minute details or dependent on the volition 

of the parties; and (iii) contracts which from their nature are such that the court cannot enforce 

specific performance of material terms, have been deleted. 

 According to the amended Section 14 now there are only 4 categories of contracts which 

cannot be specifically enforced:-  

(i) contract where a party has obtained substituted performance of contract under Section 

20;  

(ii) contract involving performance of a continuous duty which cannot be supervised by 

courts; 

(iii)  contract so dependent on the personal qualifications of the parties that the court cannot 

enforce specific performance of material terms; and  

(iv)  Contract which is in its nature determinable.  

 

Specific performance has, therefore, been made a norm rather than an exception unless barred 

under the aforesaid grounds. Mandatory performance of contract along with the change made 

in section 14 seems to indicate that the intent behind introducing these amendments is to ensure 

greater chances of success to the aggrieved parties in obtaining specific relief. 

 

Where the party has obtained substituted performance  

A contract cannot be specifically enforced where a party to a contract has obtained substituted 

performance of contract under section 20. It would be inequitable to grant specific performance 

in such case as it may prejudice the interest of the third party. Section 20(3) also states that 

where the party suffering breach of contract has got the contract performed through a third 

party or by his own agency, he shall not be entitled to claim relief of specific performance 

against the party in breach. 

 

 Contract Involving Personal Qualification  

Contracts involving personal skills are beyond the scope of the judicial process to enforce their 

actual enforcement. Contracts related to personal service, contracts related to performance of 



 
 

                                                                                                                                                                 65 | P a g e  

 
 

artistic skills like, singing, painting, acting, etc., are the contracts which cannot be enforced by 

the courts.  

 

Enforceability of contract of Personal Services 

 It is well settled that a contract of personal service cannot be specifically enforced. A 

declaration by a Court that the termination has no effect and the servant still continues in service 

and directing that he be reinstated ordinarily cannot be said as that will amount to enforcing a 

contract of personal service. This principle of law was accepted by the Supreme Court in Dr. 

S Dutta v. University of Delhi AIR 1958 SC. 

 

Contracts determinable in nature 

 Specific performance cannot be ordered of a contract which is in its nature determinable. A 

contract of partnership at will, a contract which is terminable at the option of any party, etc., 

are the contracts which are considered as determinable contracts 

 

Section 15 – Who may obtain Specific Performance 

Section 15 of the Specific Relief Act, 1963 provides for those persons who can obtain specific 

performance of a contract. Those are as follows:- 

1) Any party to a suit; 

2) Representative in interest or principal of any party; 

3) If a contract is a settlement of marriage or a compromise of doubtful rights between 

members of the same family, any beneficiary entitled thereunder; 

4) If a tenant enters into a contract for life in due exercise of a power, the remainderman; 

5) A reversioner in possession, if an agreement is a covenant entered into with his 

predecessor in title and the reversioner is entitled to the benefit of such covenant; 

6) A reversioner in remainder, if an agreement is a covenant and the reversioner is entitled to 

the benefit and will sustain material injury if there is a breach of contract; 

7) If a company has entered into an amalgamation with another company through a contract, 

the new company which arises out of such amalgamation; 

8) If the promoters of a company entered into a contract before its incorporation for 

purposes of the company and such contract is warranted by the terms of the incorporation, 

the company provided that the company accepted the contract and communicated such 

acceptance to the other party of the contract.   
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SECTION 16 - PERSONAL BARS TO RELIEF 

AMENDMENT ACT OF 2018  

Section 16 of the Specific Relief Act, 1963 provides personal bars to the relief of specific 

performance. The unamended provision of section 16 stated that the specific performance of 

contract cannot be enforced in favour of a person who would not be entitled to recover 

compensation for its breach. Since, specific performance of contract has been made mandatory, 

this bar has been deleted. However, a new bar has been added in the section which states that 

specific performance of contract cannot be enforced in favour of a person who has obtained 

substituted performance of contract under section 20. Thus, the party who obtained substituted 

performance of contract is barred from claiming specific performance of contract from the 

party in breach.  

 

Section 16(c) of the Specific Relief Act,1963 (as it stood before amendment) stated that a party 

has to aver and prove that he has performed or has always been ready  and willing to perform 

the essential terms of the contract which ought to be performed by him. The Explanation to the 

Section stated that the plaintiff must aver performance of, or readiness and willingness to 

perform, the contract according to its true construction. Courts have been very strict regarding 

this requirement of S.16(c) of the Specific Relief Act. The courts used to dismiss the suits very 

often solely because of the failure to make such a plea in the plaint. Even if it is established in 

evidence that the plaintiff has always been ready and willing to perform his part, in the absence 

of a plea in the plaint regarding readiness and willingness, the Court will not grant decree for 

specific performance to the plaintiff. The amendment relaxed this stringent condition by stating 

that the party need only prove readiness and willingness. 

  

The amendment act has amended section 16 (c) and the specific requirement to ‘aver’ is 

removed. The words “who fails to aver and prove” in Section 16(c) is substituted by the words 

“who fails to prove”. Therefore, it is not mandatory for the plaintiff to aver his readiness and 

willingness to perform the essential terms of the contract, in the plaint. Though, it is mandatory 

for the plaintiff to prove his readiness and willingness to perform essential terms of the contract 

throughout the proceedings.  
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J.P. BUILDERS Vs. A. RAMADAS RAO AND ANR ,SC, 2010, held -The words "ready" and 

"willing" imply that the person was prepared to carry out the terms of the contact. The 

distinction between "readiness" and "willingness" is that the former refers to financial capacity 

and the latter to the conduct of the plaintiff wanting performance. Generally, readiness is 

backed by willingness. Section 16(c) of the Specific Relief Act, 1963 mandates "readiness and 

willingness" on the part of the plaintiff and it is a condition precedent for obtaining relief of 

grant of specific performance. It is also clear that in a suit for specific performance, the plaintiff 

must allege and prove a continuous "readiness and willingness" to perform the contract on his 

part from the date of the contract. The onus is on the plaintiff. 

 

SECTION 17 - CONTRACT TO SELL OR LET PROPERTY BY ONE WHO HAS NO 

TITLE, NOT SPECIFICALLY ENFORCEABLE 

Comment  

The contract, if any, can be enforced only against a person who is a party to it and not against 

a person who is not a party to it; but the person who is a party to the contract for sale is bound 

to execute the sale deed if other terms are fulfilled by the purchaser, even though the property 

in question might not be belonging to him, as in that case the purchaser would take risk of 

purchasing from him with his open eyes. It is obvious that the person to whom the property 

might legally belong cannot be bound by that sale, but all the same the parties to the contract 

would be bound by the contract to sell and the purchaser under the contract can enforce the 

vendor under the contract to perform his part of the contract. The question of title to property 

cannot be decided in such a suit. (Diwali Lal v. SardarBaldev Singh, AIR 1985 Patna, 344). 

 

 

 

 

SECTION 18 – Non – enforcement except with variation 

Applicability and Scope: 

When the defendant sets up a variation then the plaintiff may have the contract specifically 

performed subject to the variation so set up only in cases of fraud, mistake of fact or misrepre-

sentation or where the contract has failed to produce a certain legal result which the contract 

was intended to do or where the parties have subsequent to the execution of the contract varied 
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its terms. Obviously, the instant case is not covered by any of the situations contemplated by 

Section 18 of Specific Relief Act. 

 

Variation: 

When the defendant sets up a variation then the plaintiff may have the contract specifically 

performed subject to the variation so set up only in cases of fraud, mistake of fact or 

misrepresentation or where the contract has failed to produce a certain legal result which the 

contract was intended to do or where the parties have subsequent to the execution of the 

contract varied its terms. 

 

Section 19 – Relief against parties and persons claiming under them by subsequent title. 

 

AMENDMENT ACT OF 2018  

Amendment Act of 2018 inserted new category of person against whom specific performance 

can be claimed. As per Section 19(ca) of the Act, Specific performance of a contract may be 

obtained against a limited liability partnership which is created by amalgamation of two limited 

liability partnerships. 

 

 

 

 

 

 

 

 

ALL INDIA LEGAL FORUM 

INTERNATIONAL LAW 

ARGENTINA’S LEGALIZATION OF ABORTION  

What is the issue?  



 
 

                                                                                                                                                                 69 | P a g e  

 
 

➢ Argentina, which had some of the world’s most restrictive abortion laws, has legalized 

abortions up to the 14th week of pregnancy.  

➢ This change is historic and its implications may be witnessed beyond Argentina, in Latin 

America at large.  

What is the condition so far?  

➢ The Catholic Church and the evangelical community wield immense power and influence 

in Argentina. They had strongly opposed the passing of this bill too.  

➢ In fact, for several decades, following the beliefs of the Catholic Church, even the sale of 

contraceptives was prohibited there.  

➢ Before the passing of the bill, abortions were only permitted in cases of rape or when the 

woman’s health was at serious risk. 

➢  As abortion was against the law, girls and women were forced to turn to illegal and unsafe 

procedures.  

➢ For girls and women from socio-economically disadvantaged backgrounds, the scope of 

access to safe medical procedures for abortion was even narrower.  

➢ According to Human Rights Watch, unsafe abortion was the leading cause of maternal 

mortality in Argentina. 

 Why is it a landmark bill?  

➢ Activists have been campaigning for years, calling for an overturning of the present 

restrictions that are in existence since 1921. 

➢  Against this backdrop, the bill calls for greater autonomy for women over their bodies and 

control of their reproductive rights.  

➢ It also provides better healthcare for pregnant women and young mothers.  

➢ The bill had been one of President Alberto Fernández’s campaign promises. Fernández had 

said: “I’m Catholic but I have to legislate for everyone.”  

➢ However, lawmakers who voted against the law continued to defend their stance. “The 

interruption of a pregnancy is a tragedy. It abruptly ends another developing life.”  

What impact will this have in Latin America?  

➢ The passage of this law is likely to have an impact on other countries in Latin America.  

➢ At present, abortions are illegal in Nicaragua, El Salvador and the Dominican Republic.  
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➢ In Uruguay, Cuba, Guyana, and some parts of Mexico, women can request an abortion, but 

only in specific cases.  

➢ Also, each country has its laws on the number of weeks of pregnancy within which abortion 

is legal.  

➢ The countries also have varying degrees of punishment and penalties meted out to girls and 

women, including jail.  

➢ Women’s rights activists have acknowledged that despite the new law in Argentina, the 

fight is far from over in the region. 

➢  Anti-abortion groups and their religious and political backers have attempted to stall any 

progress in the process. 
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