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FOREWORD 

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state of 

affairs has changed in recent times, it is only in that many lawyers and judges have now joined the 

rest of the world is complaining about the quality of legal prose. 

 

‘Corporate Capsule’, gives the readers an overall idea about the legal instruments both national 

and international, judicial decisions on relevant and identified areas relating to corporate law 

which further lodges an important place for the very reason that it could help in creating 

confidence in corporate world with the knowledge that Laws are weapons against subjugation 

and subordination and it could uproot the purview of corporate governance. 

 

My best wishes to all these student contributors, for their future endeavors. My best wishes and 

assurance to the readers that this will add a lot to the knowledge after reading this perfect capsule 

compilation. It’s not just for the legal fraternity but for anyone who has an interest in the field of 

law. 

By  

Nandini Mangla 
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PREFACE 

All India Legal Forum, the brainchild of several legal luminaries and eminent personalities across the 

country and the globe, is a dream online platform which aims at proliferating legal knowledge and providing 

an ingenious understanding and cognizance of various fields of law, simultaneously aiming to generate 

diverse social, political, legal and constitutional discourse on law-related topics, making sure that legal 

knowledge penetrates to every nook and corner of the ever-growing legal fraternity. All India Legal Forum 

also houses a blog that addresses contemporary issues in any field of law. We at All India Legal Forum 

don’t just publish blogs, we also guide the authors when their research paper is not up to the mark. 

Legal Education is regarded central in providing access to justice by ensuring equality before the law, the 

right to counsel, and the right to a fair trial. All India legal Forum aims to bring out a platform to provide 

resourceful insight on law-related topics for the ever-growing legal fraternity. Through ambitious and 

studious legal brains across the country, All India Legal Forum aims at providing valuable contributions on 

developments in the legal field and contemporary assessment of issues, putting forward quality legal content 

for the masses. We provide constant legal updates and make quality law notes available for law students 

across the country. 

All India Legal Forum is a team of more than 400 Law students across the country to tackle basic problems 

which a legal researcher faces in day to day life, putting forward the basic things needed for researching 

and drafting. All India Legal Forum seeks to help and encourage people to write research papers efficiently. 

In this regard, All India Legal Forum provides: 

 Free legal notes of law subjects as they are not easily available on the internet.  

 Guidance on how to use legal databases like Zotero, SCC, Manupatra.  

 The basics of researching and formatting.  

 Some free eBooks related to Drafting and Researching.  

All India Legal Forum is a team of more than 400 Law students across the country to tackle basic problems 

which a legal researcher faces in day to day life, putting forward the basic things needed for researching 

and drafting. All India Legal Forum seeks to help and encourage people to write research papers efficiently.  
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INSIDER TRADING 

 

 

  

WHAT IS INSIDER TRADING?  

In simple language Insider Trading can be explained as like if there are few investors who want to 
invest in a particular company but one of the investors have access to sensitive private information, 
they take advantage of these facts. He knows when the stock price of that company will go up and 
when it will go down, he even tries to manipulate the stock prices by buying and selling them with 
the help of these sensitive information. Other investors get cheated in this process and many 
investors even incur huge loss due to these unfair techniques. 

WHO IS AN INSIDER? 

Any person who, is or was connected with the company or is deemed to have been connected with 
the company, and who is reasonably expected to have access, by virtue of such connection, to 
unpublished price sensitive information in respect of securities of the company, or who has 
received or has had access to such unpublished price sensitive information 

IS INSIDER TRADING ILLEGAL? 

Insider Trading in India is governed by the SEBI Act of 1992. Any individual who is proved guilty 
of insider trading can be imprisoned for a maximum of 5 years and fined between Rs. 5 lakhs to 
Rs. 25 crores or 3 times of the profit made whichever is higher. The rules governing such trades 
and the degree of enforcement vary significantly from country to country. 

ABOUT SEBI ACT 1992? 

The Amendment Regulations in the year 2002 were formulated to eradicate the loopholes in the 
Regulations of the year 1992. The changes in the definition of ‘insider’ in the Regulations of 2002 
fundamentally include the substitution of ‘the’2 by ‘a’ in the group of words ‘securities of the 
company’ and also the omission of the words ‘by virtue of such connection’3 from the SEBI 
Regulations, 1992. The Regulations of 2002 were termed as the SEBI ([Prohibition of] Insider 
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Trading) Regulations, 1992, which is also known as the SEBI (Prohibition of Insider Trading) 
(Amendment) Regulations, 20 

 

SWINDLE OF DILIP PENDSE? 

 Dilip Pendse’s life could have been all so different. The former managing director of Tata Finance 

Ltd (TFL), who killed himself at his Mumbai office was once a financial genius, a protégé of Ratan 

Tata who was given the task of building the Tata group’s non-banking financial services firm Tata 

Finance in 1996. 

That he blew the opportunity and ended his glittering 22-year career with Tata group in disgrace, 

is the story of a con-man who may have got his comeuppance but not before he had plunged his 

company and his group into chaos. His personal misdemeanours were many—cheating, forgery, 

criminal conspiracy and misappropriation of funds were the stated charges along with criminal 

breach of trust, falsification of accounts—but it was the misuse of his position to dupe small 

investors and the impact that such actions had in the loss of faith in NBFCs that was his biggest 

crime. 

In the process, he brought to the fore the need for governance standards as well as regulatory 

oversight of the financial services sector at a time when it was on a tear, threatening to upend the 

banking system itself by its speed of response as well as its many innovations. 

Mumbai’s financial world of 2001 was peopled with hustlers, stock brokers busy fixing the 

markets, and company executives playing them in collusion. It was an altogether dirty business 

and Pendse used his position as head of a trusted brand to conduct “illegal carry forward 

transactions" according to the complaint filed with capital market regulator Securities and 

Exchange Board of India (Sebi) by the company against him.  

Pendse’s transgressions first came to light in April 2001 when Sebi asked TFL to clarify allegations 

of huge losses amounting to Rs70 crore made by one of its subsidiaries, Nishkalp Investment & 

Trading Co., in its investments in the secondary market at a time when the company was preparing 

for a large rights issue. 

By the time TFL filed an FIR against Pendse, the losses had mounted and the fraud that had been 

played out by Pendse and five others was all too evident. Using their position, these men set up a 
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subsidiary, Nishkalp, which deployed funds from Tata Finance for speculative trading in scrips 

like Global Telesystem and Vakranagee Software. Since Nishkalp was controlled by Pendse, all 

profits from these illegal transactions would be pocketed by him. 

Unfortunately, that’s not how it panned out and the massive carry forward transactions went wrong 

leading to huge losses which ultimately Tata Sons had to take care of. 

He was finally arrested in February 2003 by police in New Delhi following a complaint filed by 

Inshaallah Investment Ltd, a TFL subsidiary, alleging that the former managing director had issued 

cheques worth Rs2 crore to brokers for payment of personal transactions of a former TFL director. 

In June 2016, Sebi finally barred Pendse and three other entities from the capital market for 

manipulations at the time of the firm’s right issue in 2001 stating in its order, “Considering the 

admitted mis-statement made in the letter of offer pertaining to the rights issue regarding the 

accounts of Nishkalp, it can be concluded that the affairs of the companies were mismanaged to 

commit fraud on the investors."  

In the 15 years since the Tata Finance scam broke, there has been substantial regulatory tightening. 

But it would be naïve to imagine that there aren’t any more rogue traders and corrupt executives 

who can manipulate the markets. Only this time, the price may be very, very steep. 

WHERE AND HOW RO REPORT INSIDER TRADING? 

Once you have decided to provide original information on an instance of illegal insider trading, 
you have several options on how to report: 

Option #1: The first, and generally easiest, option, although it is not available in every 
instance,will be reporting to an internal process. Many companies have a function dedicated to 
preventing and investigating instances of insider trading, and while much of their work is designed 
to be preventative, it is beneficial for these firms to launch their own investigations into fraud 
before regulatory agencies and watchdogs become involved. Most often, these processes are 
facilitated by the office of the chief legal officer, so this is a good place to start if there is not an 
obvious function that has been highlighted in training or in a company manual.  

Option #2: In the media, the most prominent watchdog organization that is active regarding 
insider trading is the Project on Government Oversight (POGO). Recently, POGO asked the 
Securities and Exchange Commission (SEC) to investigate Carl Icahn after he jettisoned millions 
in steel-related securities ahead of an announcement from the President on a new 25% tariff on 
foreign steel, which caused the market for steel to decline, as demonstrated by a 6% drop in the 
value of the company in which Icahn sold his stock. There are other watchdog options available 
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for reporting insider trading, and they can be a good intermediate step between internal processes 
that may be “too close to home” and becoming a government informant. 

Option #3: Last, the most obvious option is reporting to a regulatory body such as the SEC. 
There are legal incentives and protections for whistle-blowers signed into law, so this is the path 
most travelled. The best way to initiate contact with the SEC in this manner is to submit information 
through their online “Tips, Referrals and Complaints” questionnaire.  

 

THE BOTTOM LINE 

If you or someone known to you, has engaged in this kind of trading in the stock market market  

which is insider trading. This is a very serious situation and requires legal assistance. 

An individual involved in insider trading could face considerable fines and even federal prison 

sentences under Indian Law. 

Happy Investing! 
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CASE ANALYSIS OF IRIDIUM INDIA TELECOM LIMITED V. MOTOROLA 
INCORPORATION1 

 

Facts: 

Iridium India Telecom Limited, filed a criminal complaint against the Motorola Incorporations, 
alleging that the latter had committed offences under Section 420 (Cheating) and Section 120B 
(Criminal Conspiracy) of The Indian Penal Code. The said complaint alleged that the Motorola 
Inc. had circulated a Private Placement Memorandum (PPM) to attract investments funding the 
‘Iridium project’ which was represented as “... the world's first commercial system designed to 
provide global digital hand held telephone data ... and it was intended to be a wireless 
communication system through a constellation of 66 satellites in low orbit to provide digital service 
to mobile phones and other subscriber equipment locally.”6 This representation attracted several 
financial institutions to invest into the project. The said complaint claimed that the PPM was in the 
nature of a prospectus and contained a positive invitation to offer. The said complaint alleged that 
the representations made by the Motorola Inc. with respect to ‘Iridium project’ were completely 
false and the project turned out to be commercially unfeasible, causing substantial loss to the 
investors. Proceeding from the said complaint, a Judicial Magistrate in Pune ordered the 
commencement of criminal proceedings against Motorola Inc. Aggrieved by the said order, 
Motorola Inc. moved to the High Court of Bombay to quash the criminal proceedings against it. 
The Bombay High Court, by way of order dated 8.8.2003 quashed the proceedings. Iridium India 
Telecom Ltd appealed against this order to the Supreme Court. 

Issues Raised: 

i. Whether a corporate body is capable of commission of offence under IPC? 
ii. Whether inclusion of misleading statements in the Private Personal Memorandum 

amounts to cheating? 
iii. Whether the High Court of Bombay exceeded its jurisdiction in quashing the criminal 

proceedings against Motorola Inc.? 

Plaintiff’s argument: 

 
1 Iridium India Telecom Ltd. vs. Motorola Incorporated and Ors. (20.10.2010 - SC) 
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Senior Counsel Mr. Ram Jethmalani along with the Additional Solicitor General Mr. Parag 
P.Tripathi presented the arguments on behalf of the appellants. Their contentions can be 
summarized as follows.  

i. The Bombay High Court failed to appreciate the fact that the PPM circulated by the 
respondent company was in the nature of a deemed prospectus. Thus while issuing the 
said PPM, the promoter (respondent company), was required to make full and true 
disclosure of all the relevant facts according to Section 3 and Section 64 of the 
Companies Act, 1956. However, in the contrary, the representation made through the 
said PPM by the respondent company was incorrect and grossly misleading.  

ii.  Manifestly dishonest intention of the respondent company can be inferred from the fact 
that the proposal to invest in the Iridium Project was not accepted by the Board of 
Directors of the Motorola Inc.  

iii. The High Court of Bombay was erroneous in concluding that a corporation is incapable 
of committing the offence under Section 420 of IPC (Cheating). The respondent 
company cannot lurk behind the defence that a corporation is incapable of possessing 
the necessary malafide intention or Mens rea.  

iv. The High Court of Bombay exceeded its jurisdiction in exercise of its power under 
Section 482 of CrPC. According to the said provision, the High Court has to consider 
the complaint as a whole. The genuineness of the allegations made in the complaint is 
not to be examined at this stage. 

The appellants relied upon the following cases to support their contentions:  

• Standard Chartered Bank v. Directorate of Enforcement2 

• Trisuns Chemical Industry v. Rajesh Agarwal3  

• State of Haryana v. Bhajan Lal4 

Respondent’s argument: 

Significant arguments on behalf of the respondents were presented by Senior Counsel Mr. Ashok 
Desai. The arguments put forth on behalf of the respondent can be summarized as follows: i. The 
representation was not made by Motorola Inc. as such. Moreover, the representation was not about 
the existing facts but was about future projections with respect to which all possible warnings were 
specified. Thus, the prospectus circulated deals with Technological advancement which can either 
succeed or fail as it is always associated with a certain degree of risk factor. ii. Iridium System has 
always been a technological success around the globe and more particularly the Indian Defence 
Forces is one of its major customers. Therefore, dishonest or malafide intention cannot be 
presumed merely because the Iridium project was a commercial failure. iii. The respondent 
company was compelled to approach the High Court to terminate an entirely frivolous and 
unjustified criminal prosecution in order to avoid incalculable damage to its longstanding 

 
2 MANU/SC/0380/2005 
3 MANU/SC/0581/1999 
4 MANU / SC / 0115 / 1992 



 

12 
 

reputation and business prospects. iv. The High Court of Bombay was extremely correct in passing 
the order to quash criminal proceedings as the facts pleaded would only disclose a civil liability at 
its best. v. The High Court was within its jurisdiction to look into all the documents including those 
which were not on record as its power under Section 482 CrPC is much wider than the revisional 
jurisdiction under Section 401. 

 The respondents relied upon the following cases to support their contentions  

• Madhavrao Jagjivanrao Scindia v. Sambajirao Chandrojirao Angre5 

• State of Orissa v. Dabendra Nath Padhi6  

• M.N Ojha v. Alok Kumar Srivastav7 

Decision of Court: 

The Apex Court allowed the appeal and set aside the impugned judgment of Bombay High Court. 
While addressing the question of corporate criminal liability, the Supreme Court concluded that 
companies can be subject to criminal prosecution as well as criminal liability. The Court relied 
upon its previous decision in Standard Chartered Bank case and reiterated that there is no blanket 
immunity for any company from prosecution for any serious offence merely because such offence 
entails a sentence of mandatory imprisonment. The Judgment reads: “We are of the considered 
opinion that in view of the aforesaid Judgment of this Court, the conclusion reached by the High 
Court that the respondent could not have the necessary mens rea is clearly erroneous”. 

Analysis: 

In its ruling, the Supreme Court reiterated the legal position on two counts: (i) the scope of 
jurisdiction of the High Court in quashing criminal proceedings under Section 482 of the Criminal 
Procedure Code; and (ii) the fact that companies can be prosecuted for offences involving mens 
rea. On the second count, the Supreme Court merely reiterated the principles laid down in the 
previous case of Standard Chartered Bank v. Directorate of Enforcement [(2005) 4 SCC 405]. 

The Supreme Court, however, did not have the opportunity to rule on certain other important 
aspects of the case, which relate to the liability of a company for misstatements or non-disclosures 
in an information memorandum issued in connection with an offering of securities. That would be 
the subject-matter of the prosecution that would continue now that the Supreme Court has flashed 
the green signal. 

The criminal complaint pertains to a charge of cheating under section 420 read with section 120B 
(conspiracy) under the Indian Penal Code (I.P.C.). The allegation is that Motorala Inc., the 
respondent in the case and the primary contractor for the Iridium system/project, floated a private 
placement memorandum (PPM) to obtain funds/investments to finance the Iridium project. The 
project was “represented as being the world’s first commercial system designed to provide global 
digital hand held telephone data … and it was intended to be a wireless communication system 
through a constellation of 66 satellites in low orbit to provide digital service to mobile phones and 

 
5 MANU/SC/0261/1988   
6 MANU/SC/1010/2004 
7 MANU/SC/1479/2009 
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other subscriber equipment locally.” Several financial institutions invested in the project based on 
the information contained in the PPM. However, it is alleged that the representations were false 
and that the project turned out to the commercially unviable resulting in significant loss to the 
investors. 

Iridium went for the strict applicability of the directing mind and will of the company test. This 
approach is more suitable to the Indian scenario because of the fact that the relaxation in the 
requirement of mens rea in India is done by way of legislative interventions and not judicial 
pronouncements. This decision is still in line with the criminal jurisprudence because the 
requirement of having inherent certainty in the attribution of the criminal liability is being fulfilled 
by following the rigid approach. No liability is attributed to the people who might be responsible 
for handling the affairs of the company as against those who are actually named in the MOA/AOA 
or other relevant documents to do the same. The question of, under what circumstances would a 
company not be liable for the acts of the directors, etc. was left unanswered by the court. 

The reliance on the case of Tesco Ltd. provides the scope of applying the rigid rule of attribution 
of criminal liability in synchronization with the principle that vicarious liability cannot be 
attributed in the criminal cases. This leads to non-application of the doctrine of attribution in a 
flexible manner. This would hence lead to the non-attainment of the true objective and purpose of 
the concept of the corporate criminal liability. It might filter out those situations where the actual 
people who are in charge of the affairs of the company might not have a corresponding designation 
and hence their acts might not get reflected upon the company and hence the company might run 
scot free in such cases. 
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CASE ANALYSIS OF SONDUR GOPAL V. SONDUR RAJINI8 

 

Facts: 

The Husband (Appellant) and the Wife (Respondent) got married in the year 1989 and left for 
Sweden. They were granted Sweden citizenship in the year 1997. In the same year, they moved to 
Mumbai and in 1999, they shifted to Sydney and stayed there for a period of about 3 years. After 
losing his job, the Husband moved back to Sweden with his family in January, 2002. On getting a 
new job in Sydney, the couple along with their children stayed in Australia from January to 
December, 2003. The Wife, along with the children, then came back to India refused to return to 
Sydney. The Wife filed a Petition before the Family Court, Bandra seeking judicial separation and 
custody of the children. The Husband questioned the maintainability of the Petition and contended 
that the couple was a citizen of Sweden, domiciled in Australia, which was their domicile of choice 
and hence, the jurisdiction of any of the Indian Courts was barred by virtue of Section 1(2) of The 
Hindu Marriage Act, 1955. The Family Court on the same grounds and rationale held that the 
Petition of the Wife was not maintainable. Aggrieved by the decision of the Family Court, the Wife 
further filed an appeal in the High Court. 

Issues Raised: 

 Whether the Act is applicable to all Hindus from around the world, irrespective of their 
domicile  

 Considering the proofs brought by the Husband to the court, whether the Husband can be 
said to be domiciled in India  

 When the provisions of the Act can be invoked and when they cease to apply 

Plaintiff’s Arguments: 

The Husband contended that Australia was his ‘domicile of choice’ and proved the same with the 
help of 

1) he had a residential tenancy agreement for 18 months, 

2) enrolment of his children to a school in Australia, and  

3) commencement of proceedings for obtaining a permanent resident status. 

Respondent’s Arguments: 

 
8 MANU/MH/0885/2005. 
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The Wife contended that merely because she and her husband had acquired Sweden citizenship or 
moved to Australia did not mean that they had given up their Indian Domicile. Alternatively, she 
also pleaded that even if it was assumed that she had acquired Sweden citizenship, she abandoned 
it by moving to Australia, and hence by virtue of the same, her Indian Domicile is revived. She 
also contended that Section 19 does not talk about the ‘domicile’ status and the only requisite for 
invoking the jurisdiction under Section 19 must be the place of ‘residence’. The requirement of 
domicile under Section 19 would be unfair considering most of the Indian wives have to move 
along with the husband, wherever he goes. 

Decision of the Court: 

The first thing that the Court decided on was that the Hindu Marriage Act is applicable only to 
Hindus who are domiciled within the territory of India. Section 1(2) of the Act has an extra-
territorial operation. It however, would make no sense if the applicability of the Act was so wide 
that it could be enacted even when the issue had no nexus with India. It was hence, held that the 
Act would have an application beyond the Indian territory only when the necessary party(ies) have 
an Indian Domicile. This is the ‘Doctrine of Territorial-Nexus’ which lays down that it is not 
necessary that the parties must be physically located within the territories, but that the Act must 
have a sufficient territorial connection. Such a law is valid and is saved by Article 245(2) of the 
Indian Constitution. With respect to the husband’s argument of his ‘domicile of choice’, the court 
held that in the absence of an intention or attempt to acquire citizenship, the court could not fairly 
infer that the husband had an intention of residing permanently in Australia. The Husband’s only 
contention was that his ‘domicile of choice’ was Australia. 

 Neither the court nor the husband brought Sweden into question. Going by the decision of the 
court, it laid down that it would be difficult to ascertain the intention to reside without an attempt 
to acquire citizenship; the author believes that had the Husband contended that he possessed the 
citizenship of Sweden, he would have better chances of the decision going in his favour.2 Further, 
the court held that the word ‘residence’ is the key word in Section 19, which does not mention the 
duration or time period of the act of ‘residing’. The court opined that this would not include 
temporary residence without any intention to stay there for a considerable time period. On reading 
of Sections 1, 2 and 19 of the Act, the court concluded that residence alone would not amount to 
the maintainability of the petition; domicile has to be coupled with residence in order to determine 
the maintainability of the petition. In the present case, the court held that Section 19 (iiia) would 
be sufficient to attract maintainability of the petition as at the time of filing the petition the Wife 
was residing at her parents’ home, which is situated in India. 

 None of the provisions of the Act state as to when the provisions of the Act can be invoked and 
when they cease to apply. The court recognised ‘once competent, always competent’ rule, which 
meant that if the marriage has been solemnized as per the provisions of a particular Act, then that 
Act would continue to apply for as long as the marriage exists. It is a universally recognised rule 
that issues which affect the personal status of a person must continue to be governed by the same 
law, irrespective of factors like his change in the citizenship or residence. If this were not to apply, 
then the husband would be able to frustrate every petition by the wife by changing his domicile 
status leaving the wife with no judicial remedy, which goes against the basic structure of our 
constitution. The court also laid down that it would be unjust if one party could escape the petition 
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merely because he/she has changed his domicile by his/her ‘unilateral decision’. The change of 
domicile of one party to the petition must not take away the jurisdiction of the Indian Courts. 

Analysis: 

The decision in Sondur Gopal v. Sondur Rajini is problematic in that it would be very difficult for 
people to prove their intention to live in a place if they cannot prove it through their residential 
tenancy agreement, enrollment of children in a school in that place, or permanent resident status. 
Furthermore, the court's assertion that it was difficult to determine desire to live in the absence of 
an attempt or plan to obtain citizenship is patently false. This is particularly incorrect since 
citizenship and residency are two distinct terms. It was also held in D.P. Joshi v. The State of 
Madhya Bharat17 that “citizenship and domicile represent two different conceptions.”  

The following important points were made in Sondur Rajini v. Sondur Gopal: 

 1) an Indian domicile is needed for application of the Act;  

2) if the Wife is a Petitioner and is domiciled in India, the petition can be maintained even if the 
Husband is domiciled elsewhere; and 

 3) if the Wife is a Petitioner and is domiciled in India, the petition can be maintained even if the 
Husband is domiciled elsewhere. ; Wife residing at her parents’ house is a satisfactory condition 
to prove her residence; and  

4) Wife’s domicile is not necessarily the same as her Husband’s. It can be determined as is done 
usually in the case of any individual capable of having an independent domicile.  

It would have been much easier to find the petition maintainable based on these grounds, which 
also seem to be true and reasonable. The reasoning for granting petition maintainability is 
absolutely false. To conclude, it is believed that the final decision of the court of granting 
maintainability to the petition was correct however, the rationale behind the same was not. The 
reading of Section 19 in relation to the provision of an Indian domicile, as well as the whole 
reasoning behind it, is extremely reasonable, and the legislature should enact it by way of an 
amendment to mitigate the likelihood of potential court rulings being interpreted differently. 
Lastly, the courts must adopt a reasonable uniform practice of determining whether a ‘domicile of 
choice’ has been acquired, unlike what has been done in Sondur Gopal v. Sondur Rajini. 
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CASE ANALYSIS OF M. PITCHAIAH V. K.S. PERIYASWAMY  

INTRODUCTION 

A corporate fraud occurs when a company or an entity deliberately changes and conceals 

sensitive information which then apparently makes it look healthier. Companies adopt various 

modus-operandi to commit such corporate frauds, which may include miss- information in the 

prospectus,1 “manipulation of accounting records, debt hiding etc. The aspect of falsification 

of financial information includes false accounting entries, false trades for inflation of profits, 

disclosure of price sensitive information which comes under the ambit of insider trading and 

showing false transactions which result in attracting more investors and lenders for funding.2 

There can be several reasons cited for which companies commit such frauds like making more 

falsified money, creating a false image of the company for the market scenario and misguiding 

Governmental authorities for tax evasion. In India, the Commission on 'Prevention of 

Corruption', in its report, observed, "The advancement of technological and scientific 

development is contributing to the emergence of mass society with a large rank in file and a 

small controlling elite, encouraging the growth of monopolies, the rise of a managerial class 

and intricate institutional mechanisms.3 There is a necessity for a strict adherence to high 

standards of ethical behavior for even the honest functioning of the new social, political and 

economic processes. The report of the Vivian Bose Commission inquiring into the affairs of 

the Dalmia Jain group of companies in 1963, highlighted as to how the big industries indulge 

in frauds”, falsification of accounts and record tampering for personal gains and tax evasion 

etc.4The first successful trial of a financial scandal in independent India was the Mundhra 

Scam, in which Hon'ble Justice M.C. Chagla made certain critical observations about the big 

business magnate Mundhra who wanted to build an industrial empire entirely out of dubious 

means. 
1 Karpoff, J.m., Lee, D.S. and Vendrzyk, V.P. (1998), ‘Defense Procurement: Fraud, Penalties, and Contractor 
Influence’ Journal of Political Economy, Vol. 8 

2 Parekh, S. (2003), ‘Prevention of Insider Trading and Corporate Good Governance’, Indian Institute of 
Management, Ahmedabad Working Paper No. 2003-01-03 

3 Ramiya, Guide to the Companies Act 1957, (Vol. 1, 2003). 

4 Sarat Chandran, Companies Bill 2008 - Analysis of the proposed codification of Director&#39;s Duties, 
Company Cases (Vol. 158, 2010). 
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fraud are wrong suggestions or concealment of facts or false promises or any fraudulent act to 

deceive others. 

 
Punishment for Fraud. 

“Without prejudice to any liability including repayment of any debt under this Act or any 

other law for the time being in force, any person who is found to be guilty of fraud 1 [ 

involving an amount of at least ten lakh rupees or one per cent. of the turnover of the company, 

whichever is lower] shall be punishable with imprisonment for a term which shall not be less 

than six months but which may extend to ten years and shall also be liable to fine which shall 

not be less than the amount involved in the fraud, but which may extend to three times the 

amount involved in the fraud: 

Provided that where the fraud in question involves public interest, the term of imprisonment 

shall not be less than three years. 

Provided further that where the fraud involves an amount less than ten lakh rupees or one 

per cent. of the turnover of the company, whichever is lower, and does not involve public 

interest, any person guilty of such fraud shall be punishable with imprisonment for a term 

which may extend to five years or with fine which may extend to 4 [ 3 [ 2 [fifty lakh 

rupees]]] or with both.] 

Explanation.—For the purposes of this section— 

 

“fraud” in relation to affairs of a company or any body corporate, includes any act, omission, 

concealment of any fact or abuse of position committed by any person or any other person 

with the connivance in any manner, with intent to deceive, to gain undue advantage from, or 

to injure the interests of, the company or its shareholders or its creditors or any other person, 

whether or not there is any wrongful gain or wrongful loss; (ii) “wrongful gain” means the 

gain by unlawful means of property to which the person gaining is not legally entitled; (iii) 

“wrongful loss” means the loss by unlawful means of property to which the person losing is 

legally entitled”.
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CASE ANALYSIS OF M. PITCHAIAH V. K.S. PERIYASWAMY 
MANU/KA/3396/2015 

 

 
 

The undisputed facts are as- 

 The Complaint was filed by one of the share holder of the Company named M/S BEML 

Ltd situated in Bengaluru. 

 The President of India holds around 53.05% shares of the Company, and he is the one 

who appoints all the Board of Directors of the Company . 

 The Company has promised 25% as the dividend to all the shareholders, for the 

accounting year 2013-14.But the Company’s account book come up with the gross 

loss of 122 Crs. For the same financial year.5 

 In the 49th annual general meeting the shareholders raised the question that how the 

Company will pay the dividend as promised, Board of Directors has given no suitable 

reply, the warrant for the same was issued in favour of the shareholders 

 The Complaint was sent to the Company Secretary regarding that how the Company 

is paying off the Dividend, and one of them has replayed the Dividend amount 

through the registered post to the Company . 

 The Complainant has filed the Complaint against the Board of Director under section 

447 of the Companies Act 2013 stating that the Company has incurred heavy loss in 

the last financial year, but still are able to pay off the promised Dividend.6 

 Learned Special Court for economic offences Bengaluru, has recorded the statement 

of the Complainant and took the cognizance for the offence against the alleged 

complaint, for the offence under Section 447 of Companies Act 2013.  

5 Section 123, Indian Companies Act, 2013. 

6 M. Pitchaiah v. K.S. Periyaswamy, Manu/KA/3396/2015. 
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ISSUE OF CONSIDERATION 
 
 

ISSUE OF FACT 

Whether the Dividend proposed out of the profits of the previous financial year not transferred 

to Capital reserve is in contradiction to section 123 of the Indian Companies Act 2013 ? 

 

 
ISSUE OF LAW 

Whether the person shall be held vicariously liable for the act of the Company. ? 

 

ARGUMENTS IN BEHALF OF APPELLANT 

 

 
The Learned senior Counsel appearing in behalf of the appellant Learned Senior Adv. K.S. 

PERIYASWAMY contended that. 

 The Counsel argued on the fact that in the Annual General Meeting held on 29th May 

2013 the chairman stated that the Company has Incurred heavy losses of around 122 

Crs for the financial year 2012-`13 and it is on record, but still the Board of directors 

proposed 25% Dividend on the paid up capital of the Company. And the same will 

absorb around 12 Crs. Which is in violation of Section 205 of the Act of 1956. As the 

dividend is to be paid only on profits. 

 
 The Court rejected the Contention stating that the Complaint itself avert that the dividend 

proposed is out of the profits of the last year not transferred to capital reserve . And doing 

so is not illegal in itself unless and until any criminal intent is found the accused shall not 

be held liable under Section 447 of Companies Therefore no violation recorded by this in 

accordance to Section 205 of act of 1956.

 And secondly accused 7 to 14 as mentioned in the Complaint are the part time non official 
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and other accused are appointed by the president of India and cannot be removed 

without the consent of the same, or if any strong irregularities find by the Court which in 

any way the Court could not.

 
 The Counsel Contended that as per Section 205(A) of the Companies Act 1956, if the 

Company announced the Dividend on the previous years profits which has been 

transferred to the capital reserves such announcement shall be done in accordance to 

the guidelines issued by SEBI and the Central Government in this case the due process 

of Law is violated.

 The Court Rejected the Contention stating that the above proposed allegation was not 

put up in the Complaint filed on which this Court has taken cognizance upon.

 In Mohd Hadi V. State of Bihar7the apex Court held that Section 197 of Crpc is not a pre 

requisite condition to prosecute the Company and the Director though it is majorly 

owned by the president of the Country, hence Section 197 is not applicable.8

 All the accused mentioned in the Complaint filed has signed the proposed Dividend in 

the AGM held on 29th May 2013 and has therefor has given the Consent for such 

approval and they are liable under Section 447 of the Indian Company Act 2013 which 

will have retrospective effect too 9

 The Counsel relied on the findings of the Court in Vinod Raghuwanshi V. Ajay Aurora the 

supreme court held that “ the Prosecution shall not be shifted unless nthere are 

compelling circumstances to do so.” Hence from the facts on record it is evident that the 

Company has Committed fraud under the said provision and all the accused shall be held 

liable under Section 447 of the Companies Act 2013.10





7 MANU/SC/0320/1998. 
8 Section 197, Code of Criminal Procedure, 1973. 
9 In Udai Shankar Awasthi V, State of U.P 2013(2), Scc 533.. The apex Court held that the provisions of the 
Companies act will haver the retrospective effect but are subject to the factual matrix of the Court, the provision 
will not safeguard any Company who has committed any fraud under the said provision i.e. Section 447 of the 
Act, and the act will have the retrospective effect as other Civil codes. 
10 MANU/SC1001/2013 
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ARGUMENTS IN BEHALF OF RESPONDENT 

The Learned senior Counsel appearing in behalf of the Respondent Adv. K.C. RAGHAVAN and 

D.M. RAJESH contended that. 

 The Learned Counsel argued that no violation is made in accordance to Section 25 of the 

Company Act .11according to the Section the Dividend is to be paid out of the profits of 

the Company, in the Complaint filed by the Respondent has less averments as the 

accounts of the Company were of the previous accounting year i.e. 2012-13 and the 

proposed Dividend is out of the reserves created by the company out of the profits of 

the previous financial year. And after the dividends were promised the requisite amount 

was transferred to general reserve.

 Section 123 of Companies act 2013 will not have any applicability as proposed section 

will not have any retrospective effect.12

 According to Article 125 of Article of Association, the Board of Directors cannot be fasten 

with the liability of announcing of Dividend, and there was no Criminal intent on behalf 

of the petitioner to commit any fraud under Section 205 of the Companies Act 1956 , 

This can be very easily seen that no shares of the Company is held by its subsidiaries 

neither the shares were reserved for issue under options and Contacts for the sale of 

such Shares.

 According to Section 197 of Croc, for the act of the Company the Directors shall not be 

prosecuted or the statue in its reading does not specify the concept of vicarious liability.

 The Counsel also alleged that the petition was put in as a reason of personal revenge 

rather then any inappropriate findings, and the same shall be taken into the 

consideration coz the Complainant was fired from the Company for doing fraudulent 

acts in the account book of the Company . And for misleading the Court the former shall 

be given a token of punishment. The Court accepted almost every argument as they look 

more feasible in context to the cases and provision laid down by the respondent, and therefor 

no ambiguities were found.

11 Section 205, Indian Company Act, 1956.  

12 Siddhasrth Chasuhan V. Serious Fraud Investigation, (2019) 2, Scc 233. 
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AUTHORITIES REFERRED BY COURT 
 
 

 MOHD HADI V. STATE OF BIHAR13

The apex Court held that it would not be proper to bring public sector officer within the 

ambit of Section 197 of CrPc by simply liberalising the provision , such an exercise of 

liberal construction will not be confined to the limit of interpretation but rather will amount 

to legislation by the Court. 

 
 SATE OF HARYANA V. BHAJAN 14

The Court laid down power of High Court/Tribunals under Article 226 of the 

Constitution to dismiss the petition to prevent abuse and due process of Law. 

I. Whenever the Cognizance is taken on the basis of the Complaint, do not prima facia 

constitute any offence or make pout a case against the accused, the petitioner shall 

produce some evidence to support his arguments. 

II. When ever the introverted allegation is made in the complaint and the evidences 

collected to support such allegations shall be able to disclose the commission of such 

offence to make a Case out of it. 

III. When the allegations made are so absurd that no prudent person cannot make 

any Conclusion out of that the allegation may be dismissed. 

IV. When the Criminal proceeding is manifestly attended with malaise, or its been initiated 

with the ulterior intent the petition can said be dismissed. 

The Case in hand fits both category one and category 4 and hence this Court dismisses the 

Complaint filed. 

 NATIONAL SMALL INDUSTRIES CORPORATION LTD. V. HORNET SINGH PANITAL.,15

The Court in this Case laid down the Principle necessary for accused to be held 

Vicariously liable under the Companies Act 1956. 

 

 
13 MANU/SC/0320/1998.  

14 MANU/SC/0115/1992. 

 



 

16 
 

1. The main responsibility of the Complainant is to provide specific averments and 

evidences for such averments to make accused vicariously liable. 

2. Section 141 of the act does not make Directors liable under vicarious liability,the 

Criminal Liability can be fastened only on those who, are responsible for such criminal 

fraud in the company it is not necessary that the Directors of the Company shall have 

known everything about the fraudulent transection. 

3. Vicarious Liability of the person shall be proved rather then inferred. 

4. The Complaint should contain the nexus between the act committed and is the 

responsibility lies on the accused or is he in charge or responsible for the business of the 

Company. 

5. The person sought to be in charge or responsible for the acts of the Company at 

that particular point of time against whom the Complaint is filed. 

The Court in this case AFTER applying the principles stated that the allegations posted 

were in capable to prove the fact that how and which capacity each of the accused is 

responsible for the act of the Company 

 
 
 . MAKSUD SAIYAD V, STATE OF GUJRAT16

The apex Court held the Court/Tribunal whosoever is taking Cognizance for the vicarious 

liability shall consider the fact that even though the person is in charge or is responsible 

for the act of the Company , it is obligatory on the part of the Complainant to prove that 

the person/accused has a role to play in the fraudulent act. 

 
 SECTION 123 , COMPANY ACT, 2013. 

the Company shall not announce dividend before carrying over previous years losses 

and depreciation, OF the previous accounting year. 

 
 SECTION 197 OF CODE OF CRIMINAL PROCEDURE 

The Section states that Court shall take Cognizance against the public servant except 

 When the accused at the time of Commission an act in connection of the union 

or central Government. in connection of the State Government. 
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CONCRETE JUDGEMENT 
 
 

The Hon’ble court after going through all the facts and circumstances of the case has passed 

the following Verdict 

The Coram of Judges was J. RATHNAKALA The 

petition was disposed off stating that.17 

 The Complainant has not been able to bring out relevant evidences to support 

the allegation. 18 

 The Court did not find any evidence on record to held the accused liable under Section 

447 of the Companies act.19 

 The Court has referred many Apex Court Judgement to interpret the principal and 

doctrines relevant to the allegations filed, but find no objections or any fraudulent 

act committed by the accused in such issuing of Dividend.20 

 

        17 Satish Mehra V. State [NCT OF Delhi],MANU/SC/0993/2012. 

18 Sate of Haryana V. Bhajan Lal ,MANU/SC/0115/1992. 

19 National Small Industries Corporation Ltd. V. Hornet Singh Panital, MANU/SC/0112/2010. 

20 Maksud Saiyad V, State of Gujrat, MANU/SC/7923/2017.  
 
RATIO DECIDENDI 

“ Accused shall not be held liable for the act of the Company unless and until the nexus 

between his conduct and the Fraudulent act is found , even though he is responsible for the 

acts of the Company.” 
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CRITICAL ANALYSIS 

In the present matter the researcher agrees with the findings of the court. The bench highlighted 

all the important issues, considered all the relevant evidences, and discussed the findings of the 

Higher Courts as well in different cases where the similar issue were raised, to draw the 

verdict.21 The below are mentioned reasons why the researcher agrees to the judgement.22 

 The researcher agrees to the finding of the court that according to Section 123 of the 

Indian Companies act the Company shall not announce dividend before carrying over 

previous years losses and depreciation, in the case in hand the Company has announced 

Dividends out of the profits of the previous accounting year not transferred to capital 

reserve means the profit can be used to grant Dividends to the shareholders and is out 

of the purview of Section 123 of the Said act.23

  Section 447 of the act is not applicable in this case as the Complainant was not able to 

avert sufficient evidences to prove that there was a fraud in the company or flaw in the 

issuing of Dividend, the fraud in itself is not defined under Companies Act 1956 nor in the 

Act of 2013, for the same the complainant shall avert in his Complaint the sufficient 

evidence to prove the same, the Company balance sheet specifies that the Dividend 

issued is from the profit not transferred to capital reserve and is completely in the purview 

of law. And to this the researcher completely goes with the finding of this Court.

 The Court denied the argument of the petitioner that there was a personal motive against 

the alleged Complaint. the Court said that Motive is not the deal breaker for the 

prosecution if the act is done within the it shall be legal per se. Motive may be anything 

it
 
 
 

21 Stijn Claessens and BurcinYurtoglu, ‘Corporate Governance and Development—An Update’, (Global 
Corporate Governance Forum, 2012, Focus 10). Available at: 
http://www.ifc.org/wps/wcm/connect/518e9e804a70d9ed942ad6e6e3180238/Focus10_CG%26 
Development.pdf?MOD=AJPERES (accessed on November 6, 2020). 

22 Sharma J.P, Governance, Ethics and Social Responsibility of Business, (Ane Books Pvt. Ltd. New Delhi, 2014) 

23 53 Giving teeth to Serious Fraud Office, Available at: http://www.thehindu.com/opinion/op- ed/giving-teeth- 
to-theserious-fraud-office/article4807786.ece (accessed on November 20, 2020) 
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will not effect the judgement. The researcher after going through few cases of Supreme Court 

agrees to the reasoning of this Court on this issue also. 24 

Researcher however agrees to almost all the findings of this Court and the reasoning but 

disagree to it on one aspect mentioned below. 

 The Complainant shall avert sufficient evidences to support his argument that the 

Directors were present in the meeting where the Dividend was pronounced, according to 

the researcher the presence of Director is sufficient enough to shift the liability as in any 

way without their Consent no decision is approved, so there is no need to prove any nexus 

between the cause and the effect as the director are directly involve in all the decision 

makings , and therefor directors shall be vicariously liable to the act of the Company. The 

researcher in this finding disagrees to the court.25
 

WEBSITES: 
 

 https://www.icsi.edu/media/portals/70/6jan11.pdf

 https://www.acfe.com/uploadedFiles/ACFE_Website/Content/european/Course_Ma

te rials/2012/2A_Chernousov-cpp.pdf

 https://sevenpillarsinstitute.org/corporate-fraud-india-case-studies-sahara-saradha/

 https://corporatefinanceinstitute.com/resources/knowledge/finance/corporate-
fraud/

 
 
 
 
 
 
 
 
 
 
 
 

24 Geetika Vijay, ‘Corporate Governance under the Companies Act 2013: A More Responsive System of 
Governance’ (2014), Vol 4, Issue 4, Indian Journal of Applied Research, ISSN - 2249- 555X. At 
http://www.theglobaljournals.com/ijar/articles.php?val=MzY5NQ==&b1=833&k=209 (accessed on November 
15, 2020). 

25 Aparna Sharma, ‘Legal framework and Corporate Governance: An Indian Perspective’, 15(1) IJCEM 
International Journal of Computational Engineering & Management (2012) 
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ANALYSIS OF THE LIABILITY OF INDEPENDENT DIRECTORS UNDER 

COMPANY LAW 

 

INTRODUCTION –  

The role of an independent director is of much significance. Essentially, they are the main custodians 

of good corporate governance in a company. They may not be involved in the day to day running of 

the company’s businesses but their responsibilities include monitoring the actions of the Board and its 

executives and safeguarding the interests of stakeholders. Considering the delicate nature of their 

responsibilities, independent directors have to be thoroughly mindful of both civil and criminal 

liabilities which may arise due to their fiduciary duties. This is evident in the Supreme Court’s decision 

in Pooja Ravinder Devedasani vs State of Maharashtra9 wherein the Court observed “although a non-

executive director is no doubt custodian of the governance of the company and does not usually involve 

in the day-to-day affairs of the running of its business, if it is proved that at the time the specific 

decision was taken, the director has been at the helm of affairs of the company, he may be made liable, 

but simply because a person is director of a company, does not make him liable for all the actions 

involved with the company.” 

 

WHO IS AN INDEPENDENT DIRECTOR? 

Under Section 149 of the Companies Act, 201310, an independent director refers to a director (except 

a managing/whole-time/nominee director) who –  

 
9 Pooja Ravinder Devidasani vs State of Maharashtra [2014] CRIMINAL APPEAL NOS.2604-2610  OF 2014 
 
10 The Companies Act  2013 
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 In the Board’s opinion is a person with “integrity” and has the required expertise as well as 

experience 

 Is not/has not been the promoter of the company or its holding/subsidiary/associate company 

 Not related to promoters/directors in the company or its holding/subsidiary/associate company 

 Has/had not any pecuniary relationship in the last 2 immediately preceding financial 

year/present financial year with the company or its holding/subsidiary/associate company or 

their directors/promoters 

 Has no relatives who has/had pecuniary relationship/transaction with the company or its 

holding/subsidiary/associate company or their promoters/directors amounting to 2%/more of 

its gross turnover/total income /50 lakh rupees/such higher amount as prescribed in the last 2 

immediately preceding financial years/current financial year 

 Neither him/his relatives –  

o Holds/has held position of key managerial personnel or is/has been employee of the 

company or its holding/subsidiary/associate company in any of the 3 financial years 

immediately preceding the financial year in which he is proposed to be appointed 

o Is/has been an employee/proprietor/partner in any of the 3 financial years immediately 

preceding the financial year in which he is proposed to be appointed, of— 

 a firm of auditors/company secretaries in practice or cost auditors of the 

company or its holding/ subsidiary/associate company; or 

 any legal/a consulting firm that has/had any transaction with the company or its 

holding/ subsidiary/associate company amounting to 10%/more of the gross 

turnover of such firm; 

o holds together with his relatives 2% /more of the total voting power of the company 

o is a Chief Executive/director of any nonprofit organization that receives 25%/ more 

of its receipts from the company/any of its promoters/ directors or its holding/ 

subsidiary/associate company or that holds 2%/more of the total voting power of the 

company 

 who possesses other required qualifications 

However, the Companies Amendment Act 2017 permits an independent director to have limited 

pecuniary relationships with the company without compromising his independence, such as 

receiving remuneration as an independent director and having transactions with the company not 

more than 10% of his total income.  
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NUMBER OF INDEPENDENT DIRECTORS IN A COMPANY –   

 Every listed public company must have a minimum of 1/3 of the total number of directors as 

independent directors in the company’s Board of directors. 

 Every unlisted public company must appoint at least 2 independent directors after complying 

with the following criteria –  

o Has a paid up share capital of 10 crore rupees/more 

o Has a turnover of 100 crore rupees/more or 

o Has, in aggregate, outstanding loans, debentures and deposits, exceeding 50 crore 

rupees11 

 

ROLES AND RESPONSIBILITIES OF AN INDEPENDENT DIRECTOR –  

The Companies Act lays down particular provisions with respect to independent directors in the Code 

of Conduct prescribed under Schedule IV which includes guidelines for appointment, duties, 

responsibilities, bring an independent judgment to the Board, scrutinize the management’s 

performance towards meeting the business goals, and as well as have compulsory presence in multiple 

committees such as audit committee, remuneration committee, corporate social responsibility 

committee.  

SEBI (Listing Obligations and Disclosure Requirements) Regulations 2015 also state that independent 

directors must familiarize themselves with the specific industry, their roles and responsibilities. 

The following are the duties of an independent director in a company –  

 Attending the company’s 1st Board meeting as well as each 1st Board Meeting every year 

 Attending all meetings of the Board of Directors and of the Board Committees of which he/ 

she is a member 

 Being informed about the company and its external environment  

 Ensuring adequate deliberations are taken before approval of related party transactions which 

are in the company’s interest 

 
11 Dr. G.K.Kapoor and Dr.Sanay Dhamija, Taxmann’s Company Law and Practice: A Comprehensive Textbook on 
Companies Act 2013 (24th edition , 2019) 



 

23 
 

 Reporting about unethical behavior, actual/suspected fraud of the company’s ethics policy/code 

of conduct 

 Not disclosing confidential information unless approved by Board of Directors/law 

 Seeking appropriate clarification/amplification of information as well as taking and allowing 

professional advice and outside experts’ opinion at the company’s expense if required 

 Participating in the Board committees where they are chairpersons/members 

 Ensuring that their concerns about the running of the company/ any proposed action are 

addressed by the Board and if not resolved, ensuring that such concerns are recorded in the 

minutes of the Board Meeting 

 Not unjustly obstruct the functioning  of a proper Board/a committee of the Board 

 Ensuring that the company has a an adequate and functioning vigil system and that the interests 

of a person who uses such mechanism are not prejudiced due to that 

 Acting within authority and assisting in protecting the company and shareholders as well as 

employees’ interests 

 

LIABILITY OF INDEPENDENT DIRECTORS UNDER COMPANIES ACT, 

2013 –  

There are general provisions which are applicable for independent directors. For instance, under 

Section 2(60) of the Companies Act, 2013, an “officer in default” is liable for punishment or 

penalty. Here, the scope of the concept of “officer in default” is wide enough to include any director 

who takes part in any of the Board proceedings while having active knowledge of the default and 

so, gives his consent or complicity. The Securities Appellate Tribunal (SAT) in the case of Pritha 

Bag vs SEBI12 distinguished a director’s liability based on the directors who were identified as 

“officer in default” from other directors of the Board and held that such directors were responsible 

for the company’ action with respect to which liability was imposed by Section 2(60). However, 

in SEBI vs Gaurav Varshney13, the Supreme Court observed that “liability arises from being in 

charge of and responsible for the conduct of the company at the time when the offence was 

committed and not on the basis of merely holding a designation or office in a company”.  

 
12 Pritha Bag vs Sebi (2019) Appeal No. 291 of 2017 
 
13 Sebi vs Gaurav Varshney and Anr (2016) CRIMINAL APPEAL NOS. 827-830 OF 2012 
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An independent director’s liability is generally ascertained by analysing the roles and 

responsibilities that the director undertakes during his/her employment. In the case of Homi Phiroz 

Ranina & Ors v. State of Maharashtra14, the Court held that a director can only be held liable for 

offences committed by a company if a prima facie case is brought against his/her involvement in 

the daily happenings of the committee and that specific issues have been brought to his/her active 

knowledge. In Sunil Bharti Mittal vs CBI15, the Court stated that “Directors Directors and other 

officials of a company can be held vicariously liable for the actions of the company: (i) if there is 

sufficient evidence of the individual’s active role coupled with criminal intent; and (ii) where the 

statute itself stipulates the liability of directors and other officials.” 

According to Section 149(2) of the Companies Act, an independent director can be held liable for 

either acts of omission or commission by a company which have taken place with the director’s 

active knowledge, attributable through functioning of the Board and with his/her consent or 

connivance or where he has not acted with due diligence.  

 

Therefore, the liability of an independent director is narrowed down to –  

 The Company’s commission or omission with the director’s knowledge, attributable 

through Board processes 

 Consent or connivance 

 Diligence 

Board Processes –  

The term Board processes usually refers to the process of conducting of a Board meeting although 

there is no specific definition of the term in any statute. Knowledge should flow from the processes of 

the Board. Moreover, if the independent director is made aware of any wrong, his /she following 

actions to correct the same need to be recorded in the minutes of the board meeting. Here, knowledge 

includes both constructive and active knowledge. Information that the director knew in fact refers to 

actual knowledge. On the other hand, constructive knowledge means something that the dire tor ought 

to know or should have known which would have legally imposed an obligation on the director to 

 
14 Mr. Homi Phiroz Ranina and Ors. Vs The State of Maharashtra and Ors (2003) BomCR Cri, 2003 117 CompCas 218 
Bom 
15 Sunil Bharti Mittal vs CBI (2015) CRIMINAL APPEAL NO. 34 OF 2015 
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follow up or make an enquiry regarding the issue. For instance in Somendra Khosla vs State16, the 

Delhi High Court refused to quash allegations against an independent director as he was involved in 

daily affairs of the company and thus, had knowledge of the company’s businesses.  

Consent or Connivance –  

This means that the director has acted in consultation or in collusion with others. The courts have 

distinguished consent from connivance in the sense that connivance does not require parties to be of 

one mind. In SEBI’s order with respect to Amazan Capital Limited17, it was concluded that liability is 

imposed on a director when it is evident from his/her conduct that he/she knowingly permitted an 

omission or commission to take place. 

Diligence –  

In the case of Official Liquidator v P.A.Tendolkar18, the Supreme Court justly stated that “A director 

cannot shut his eyes to what must be obvious to everyone who examines the affairs of the company 

even superficially”, therefore, focusing on both the director’s constructive knowledge of the 

company’s affairs and his/her efforts to sort out expected defaults. From this, it is clear that the norms 

of due diligence which is expected from an independent director is not only to be aware of the 

company’s actions but also to take active steps to correct the same. SEBI has also held that independent 

directors must exercise reasonable care and skill to make certain that the company’s financial 

statements and books of accounts are accurate and credible. Ignoring or overlooking financial 

inconsistencies or not taking appropriate and necessary actions would mean not acting diligently and 

thus can lead to liability. Thus, they have a duty to understand the company’s business mode, 

operations, systems, and seek outside/expert opinion whenever needed.  

LIABILITY UNDER NEGOTIABLE INSTRUMENTS ACT, 1881 –  

Under Section 141, apart from the company itself, the following persons are liable for punishment for 

the offence committed under Section 138 (Dishonour of check for insufficiency, etc., of funds in the 

account) –  

 
16 S H Somendra Khosla vs State & Anr (2019) CRL.M.C. 3982/2017 & CRL.M.A. 16054/2017 
 
17 Order in the matter of Amazan Capital Limited, Securities and Exchange Board of India, 2017 
(https://www.sebi.gov.in/enforcement/orders/aug-2017/order-in-the-matter-of-amazan-capital-limited_35527.html ) 
18 Official Liquidator, Supreme Bank Ltd. Vs P.A.Tendolkar (Dead) by L.Rs. and Ors (1973) AIR 1104, 1973 SCR (3) 
364 
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o Every person who at the time the offense was committed was in charge of and was responsible 

to the company for the conduct of the business of the company; 

o Any Director, Manager, Secretary or other officers of the company with whose consent and 

connivance, the offense under section 138 had been committed; 

o Any Director, Manager, Secretary or other officers of the company whose negligence has 

attributed to the offense under section 138 being committed by the company 

In Rohit Mehta vs Gujarat State Fertilizer & Co19, the accused appealed before the Court to drop the 

charges under Section 141 on the grounds that entire body of directors in a company cannot be possibly 

be said to be in charge of daily management and detailed knowledge of everyday functioning of the 

company. But the Court rejected the argument after considering that cheques of over Rs 5 crores issued 

for supply of raw materials could not be without the knowledge or consent of the Board of directors.  

The question before the Court in the case of S.M.S. Pharmaceuticals vs Neeta Bhalla20 was if holding 

of office by the director leads to liability under Sections 138 and 141. Here the Court held that 

provisions under Section 141 are to make certain that the accused who will be vicariously liable for 

the principal company’s actions had an active role to play in the offending actions and had knowledge 

of the charges he is to be punished under.  

CONCLUSION –  

In spite of well intentioned legislative framework and measures, there are still various issues in the 

implementation of the functioning of independent directors, especially with respect to their civil and 

criminal liability. Due to the gaps in provisions in relevant statutes or due to vague laws, independent 

directors are exposed to the risk of liability for inaction or unnecessary action against corporate frauds 

or mishaps committed by other parties such as accountants, management etc. Another significant issue 

is whether such directors are truly independent in dealing with the matters of the company and the 

current regulatory framework which ultimately leads to compromise of the structural notion of 

independence and integrity that people in such esteemed positions are expected to display. It is high 

time that such limitations are addressed at the core and dealt with to ensure that independent directors 

can effectively perform their duties.   

 

 
19 Rohit Chunubhai Mehta vs Gujarat State Fertilizer Co. Ltd (2004) CriLJ 2298, (2004) 3 GLR 1952 
20 S.M.S. Pharmaceuticals Ltd vs Neeta Bhalla & Anr (2009) Appeal (crl.)  664 of 2002 
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COMPANIES (AMENDMENT) ACT, 2020: MAJOR HIGHLIGHTS OF THE 

AMENDMENT ACT 

 

Abstract- Amendment to the Companies Act, 2013 appears to be the Government’s routine activity. 

The Act has been amended by the Companies Amendment Act, 2015, 2017, 2019 and now in 2020. 

The purpose of the amendment is different every time ranging from the ease of doing business to 

corporate life. The Ministry of Corporate Affairs set up a Company Law Committee (CLC) to look 

into the decriminalisation of various offences under the Companies Act, 2013 with respect to the 

gravity of each offence. Taking into account the recommendations of the CLC, the government has 

sought to amend various provisions through the Companies (Amendment) Act, 2020 in an endeavour 

to revamp the existing laws. This article seeks to deliberate upon the key amendments made to the Act. 

 

INTRODUCTION 

The Companies (Amendment) Act, 2020 got the consent of Hon'ble President on 28th  September, 

2020. It was passed by the Lok Sabha 19th September, 2020 and by the Rajya Sabha on 22nd September, 

2020.  

The Amendment Act is an attainment of the report presented by the Company Law Committee (CLC) 

in November 2019. The committee submitted its report to the Ministry of Corporate Affairs in 

November 2019. The basic aim of the Amendment Act is to parallelize with the Government’s goal of 

“Ease of doing business” in the country.  

The 2020 Amendment Act comprises of 66 sections which seeks to amend the various provisions of 

the 2013 Act. The significant push of the Amendment Act is decriminalization of the Companies Act, 

2013 and helping meticulousness of penalties. Other than unwinding of CSR law, compensation to 

non-executive directors, producer companies, periodic financial results by non-listed companies, etc. 

has been provided.  
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MAJOR HIGHLIGHTS OF THE AMENDMENT: 

1. Exclusion from Listed Companies- The definition of ‘listed company’ under Section 2(52) of 

the Act has been amended. The Amendment act empowers the central government with 

consultation to rules of SEBI, to exclude companies issuing specified classes of securities. 

Those companies should be carved out which have issued debt securities and are listed on a 

stock exchange to reduce the compliance burden on them.  

 

2. Rectification of name of company –Amendment has made under Section 16 of the Act which 

says that in case of resemblance of name of a company with a registered trademark, the time 

limit allowed to such company for rectification of its name, has been reduced from six months 

to three months .Further, in case a company does not comply with the directions of the Central 

Government to rectify its name, then the Central Government would be required to allot a new 

name to such company and a fresh certificate of incorporation would be issued to such company 

by the Registrar. 

 
3. Foreign listing of Companies- Amendment has been made to Section 23 of the Companies 

Act. The Amendment Act now allows public companies to list their securities on foreign stock 

exchanges. 

 

4. Decriminalisation of Offences- One of the major amendments in the Amendment Act is to 

decriminalise certain offences. The act eliminates criminal offences by omitting few offences 

dealing with non-compliance, removes imprisonment of various offences and converting them 

into a civil wrong, conversion of fines into penalties and reducing the amount of penalty 

which is to be paid in certain cases. This step has been taken by MCA to prevent clogging of 

the criminal justice system and to reduce the burden of courts in India. 

 
5. Periodic financial statements of unlisted companies- A new Section 129A has been added 

which gives power to the Central Government to prescribe by rules such class or classes of 

unlisted companies that would be required to prepare the financial statements of the company 

on periodical basis. It is also provided that such financial results would have to be approved by 
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the Board of Directors and complete audit or limited review of such results will have to be filed 

with the Registrar of Companies within 30 days of the completion of the relevant period 

 

6. Corporate Social Responsibility (CSR)- Section 135 of the 2013 Act prescribes that it is 

mandatory to spend 2% of average net profits of the company on CSR activities made during 

the three immediately preceding financial years for all companies that meet the specified 

financial thresholds (based on net worth, turnover, or net profit). It also mandates the 

constitution of a CSR Committee which formulates a CSR policy, that indicate the activities to 

be undertaken by the company in areas or subjects specified in Schedule VII of the 2013 Act. 

Section 135 has now been amended in the Amendment Act which now provides that if the 

company spends an amount in excess of the requirements, such company may set off the 

excess amount towards their CSR obligations in the subsequent financial years. Also, the 

Amendment Acts exempts companies from setting up CSR committees which have a CSR 

liability up to Rs. 50 lakhs in a year. Penalty provision has also been added for non-compliance 

of CSR. 

 

 
7. Remuneration of Non-executive and Independent Directors-  Section 197 of the Act has 

been amended, under the Amendment Act it has been provided that a fixed remuneration will 

be given to the Non-executive directors and Independent directors, irrespective of the fact that 

the company has no profits or its profits are inadequate, in accordance with the conditions laid 

down under Schedule V of the Act.  

 
8. Exemptions from filing resolutions: The Act requires companies to file certain resolutions with 

the Registrar of Companies, which include resolutions of the Board of Directors of the Company 

to borrow money or grant loans. However, banking companies are exempt from filing 

resolutions passed to grant loans or to provide guarantees or security for a loan. This exemption 

has been extended to registered non-banking financial companies and housing finance 

companies. 

 
9. Beneficial Shareholding: Under the Act, if a person holds beneficial interest of at least 10% 

shares in a company or exercises significant influence or control over the company, he is 

required to make a declaration of his interest to the company. The company is required to note 
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the declaration in a separate register. The Bill empowers the central government to exempt any 

class of persons from complying with these requirements if considered necessary in public 

interest 

 

10. Producer Company -The Act has provided for the introduction of producer companies under 

Chapter XXIA. Producer companies are those that are engaged in business activities such as 

production, handling, procurement, marketing, selling, import/export or other such activities as 

provided for under Section 581B of the Companies Act, 1956 (1956 Act). Producer companies 

had to adhere to the requirements laid down under the 1956 Act until a special legislation was 

passed for the governance of such companies. However, the CLC propounded that 

modifications be made to the 2013 Act for producer companies instead of enacting a new law 

for the same. In line with CLC’s proposal, the Act has provisions that are similar to the 1956 

Act for the governance of such companies. At the outset, these provisions relate to 

incorporation, registration, formation, voting rights of members, general meetings, share capital, 

and mergers and amalgamations of producer companies. It is important to realize that the 

introduction of this chapter will be beneficial for agriculture, handlooms, handicrafts and other 

related industries. 

  

11. Benches of National Company Law Appellate Tribunal (“NCLAT”)- In addition to the 

duties under the Act, NCLAT also acts as an appellate body for appeals against orders passed 

by the NCLT under the Insolvency and Bankruptcy Code, 2016, and the appeals against the 

orders passed by the Competition Commission, under the Competition Act, 2002. Given the 

increasing workload of the NCLAT in New Delhi, the Amendment Act empowers the Central 

Government to establish additional benches of NCLAT. In fact, the Government of India has 

already issued a notification establishing an NCLAT in Chennai. This amendment will help to 

reduce the workload of the NCLAT’s principal bench in New Delhi. Additionally, the ceiling 

on the maximum strength of the members of NCLAT under Section 410 of the Act has also 

been omitted by the Amendment Act. 
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CONCLUSION 

At the outset, the relaxations provided for under the Act will not only help the companies in the 

reduction of compliance costs but will also help them focus on their business activities. Further, due 

toCOVID-19, the need to support and facilitate the functioning and ease of doing business for 

corporates in such times of economic downfall has become pertinent. Thus, the amendments in the Act 

will not only ensure that the companies can continue to run their businesses smoothly in such crucial 

times but will also reduce the burden of courts due to the proposed decriminalisation of the penalties. 

Hence, the Act can be considered to be a step in the right direction by the Ministry of Corporate Affairs. 

 

Author- Gaurangi Chawla, LL.B, 3rd year, Amity Law School Noida, Amity University. 
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Corporate Criminal Liability  

 

Introduction  
The  country of ours India is a developing country. The major economic activity that our country 
involved in is agriculture. It is because of this reason that we are also called agrarian economy. It is 
though on a good march for our beloved country to strive and proceed a good deal on the path of the 
development. This very move is very appreciable in its own account. Owing to the governance policies 
and the encouragement our entrepreneurs are given, really we are somewhere on very strong and firm 
belief of being a developed country soon. One of the major share in the GDP of a developed economy 
is that of the well bloomed management and organised corporate sector. It never means that agrarian 
economy cannot be a developed one ; rather the agricultural sector in hand in hand with the 
corporate sectors is really something that is very much awaiting and acts as the catalyst of the 
development procedure wholly. So the corporate sector being well to do is undoubtedly very much 
necessary for the well being of the economy. Well let's have a view what a well to do corporate sector 
mean! This is what we are going hereunder with the flavour of the Corporate Criminal Liability. 
Let's see :) 

"Corporate Crriminal Liability:The perspectives " 
To begin with we must ensure whether we have a good understanding with respect to the very concept. 
So here we shall have a good idea over what does the term means. The word   'corporate' means 
pertaining to the companies -the entrepreneurship the undertakings envisaging production -
manufacturings - etc --which may be small scale to large scale as per their orientation.  Well; this 
though not a wholesome definition of the corporate sector but nonetheless; the idea somewhere 
attempting to explain the same. Now that the term 'Criminal ' exactly something within the ambit 
of the offences involving any act and omissions punishable in the law. The next ie the 'liability' 
implying holding someone legally responsible for the acts and omissions thus undertaken.  Taking 
all the three combinedly what is interpretted is exactly what the term means :- " the act of holding the 
corporate entity responsible and accountable for the acts and omissions undertaken amounting to 
crime :and hence :Corporate Criminal Liability. " 

This is what we call the general perspectives on the concept. As per what the law defines : 

Section 9 (3) : 

---A commercial organisations -- 

   a)i . A body which is incorporated in India and which carries on a business whether in India or outside 
India.  

ii . Any body which is  incorporated outside the India and which carries on a business or a part of the 
business in any part of the India.  
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iii.  A partnership firm or any association of persons formed in India and which carries on a business  
(whether in India or outside India ) 

iv.  Any other partnership or association of persons which is formed outside India and which carries 
on a business or a part of the business in any part of India.  

b) 'business' includes trade or profession or providing services including charitable services.  

IPC 1860  

Section 11 

A person includes any company or association or a body of person whether incorporated or not. . 

 

Liability for the Corporate Crimes  
Well the concept of Corporate Criminal Liability is though grasped but the question arises as to whom 
does the liability for the crime to be headed on in case the crime is reported by any corporate 
body?  The question is very simple. As per the trend going on through various case precedents and the 
law --somewhere the corporate being an artificial person the concept of the impositions of the 
punishment on an artificial person is yielding in the punishment via fine on any corporate sector. 
Moreover the theories stating the vagueness in Hollington responsible the third person for the act of 
the other is not correct. However the law identifies as we see below : 

Sec 9 (3) -- 

Company Act  2013 Amendment -- 

c) a person is said to be associated with the commercial organisations ,if disregarding any offer, 
promise or giving a financial or any other advantage which constitutes offence under  (1) -9 ....such 
person is a person who performs on or behalf of the the commercial organisations.  

Similarly a very well saying by one Glanville William  

.....a company can only act through human being and the human being who committed an offence on 
account of or for the benefit of the company will be responsible for that offence himself. The 
importance of incorporation is that it makes the company itself liable in certain cases, as well as the 
human beings. ......" 

Explanation attached to Section 9 --Company Act Amendment 2013 says: 

1. The capacity in regard to which the liability is to be held ....irrespective of that of the employee's, 
agent's or subsidiary 's  

What liability? ? 
Well we have been all through the concept of what and what of the corporate criminal liability now let's see 
what liability does the law hold upon the very concerned crimes by any corporate : 

As per the Explanation 2 ... Section 9 ..all relevant circumstances to be determined while determining whether 
or not the person is anyone who performs services for or on the behalf of the commercial organisations and not 
merely the relationship of the one with commercial organization  

Explanation 3 : Any employee, unless contrary proved, deemed to be the person performing on behalf of the 
commercial organisations.  
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The crimes hereunder will be of cognizable nature.  

Section 10 --Company Act Amendment 2013--- 

As per the liability in terms of legal action the concerned accused is supposed to be punished with imprisonment 
for the term of 3 years which may extend to the 7 years and shall also be liable for the fine.  

The provisions attached hereto are: 

• the fact being not in the knowledge  

• all due diligence to prevent the same.  

In case when fault of other Chief Officer discovered the same will be held liable for being proceeded against 
and punished accordingly.  

The main underlying reasons for the holding anyone liable under any circumstances as understood forth by legal 
maxim :actus non Facit reum mensit rea.  

This very Latin maxim implying the concept of the involvence of the guilty mind while holding anyone 
responsible for any crime. May it be a corporation --the artificial person --or the person! ! Yes but when we talk 
about the artificial person say a corporation the concept of the imprisonment outweighs and the same is taken 
to be the equivalent of the fine impositions.  

Similarly in a case it was held that absence of mens sit rea and thereby yielding discharge of the liability. ^1 

In one such other case it has been held that the impositions of the punishment thus given as 
imprisonment is no longer applicable herein while the criminal liability is maintained on any company; 
hence financial impositions can thus be viable in this regards. ^2. 

While in one such more case a total distinct view pointed is uttered ; thus rendering the corporation 
equally liable for any offence or for criminal liability in the stance of the person acting therein. ^3. 

1. Zee Telefilms Ltd  v.  Sahara India Corp . Ltd. AIR 2011 SC 20. 

2. State of Maharashtra v. Syndicate. AIR  1964 Bombay. 195 
3. Iridium v. Motorolla  2011 SCC 74.  

This problem earlier for meeting up with the case of the criminal liability imposed over the companies 
lied as there existed the problem in associating the fact of the mens rea on any corporate. Moreover 
the same is also faced with the problem in the fact of the attending the appearance and impositions of 
the punishment.  

Well now that owing to the 'responsible relation theory ' the responsible head owing to the Director 
or the like to be held accountable.  

The same sounds iterated under the case when the court held that any guilty found or the verdict of 
punishment imposed or experienced for the act committed to be imposed on the employee concerned. 
^4. 

In yet another case when the court held that where there exists the provisions of the punishment 
envisaging the imprisonment and fine --(both)--the impositions of the fine should be proceeded along 
with. ^5. 

However the same concerns with respect to the US is held liable for both the criminal and civil actions 
.^6. 
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The principle since long laid down by the well settled laws gradually started getting criticicised and 
that such criticisations led forth many other disciplines, principles and the like for dealing with the 
same. Let's see these major heads of the doctrines.  

                Doctrines of the CorporateWorld&CorporateCriminalLiability  
 

I. Doctrines of the vicarious liability.  

The  concept of the principle clearly hints towards the hold up of the liability for the act of the other party. This 
very principle stands for the holding the leading employees responsible for the acts and omissions thus 
undertaken in the name of the company. ^7.   The acts like IBC; POCA 1988; Money Laundering Act etc 
all followed the same line.  

 

II. Doctrine of Identification  

It actually concludes with the framework of getting the responsible authorities identified with that of the 
company . In other words it connotes the identification of the corporate with that of the  person handling the 
affairs by whatever name called.  
 

 

4. The Foods &Comodities Act; The Environment &Protection Act ;Negotiable &Instruments Act  

5 . Delhi Municipal Corp v. J.B. Bolting Company  (p)Ltd  1975  Cr. L.J. 1148.  

6. New York Central &Hudson River Railroad Corp v. US.  

7. Ranger v. The Great Western Railway  [W1838R11] 

III. Doctrine of collective blindness  

The concept of the collective blindness includes the whole sole negligence ---ie on everyone's behalf who are 
holding any important position. In other words the relevance to the everyone's contributions and knowledge 
factor must be held upright 

 

IV . Doctrine of wilfull blindness  

The fact whether the negligence or lack of knowledge thus urged results for the wilfull neglection or not. As 
any wilfull negligence rarely allowed excuse.  

 

V. Doctrine of attribution  

It actually implies the holding up of the concept of the shifting or attributing the responsibility from the company 
's head to that of the representators' heads.  

 

VI.  Doctrine of alter ego  

What actually means here is just the application of the grace of company to the minds ,hands, nerves, eyes, nose, 
ear, legs etc of the company which all makes it a whole. The importance is with respect to the stance they are 
behaving.  
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Model of the Corporate Organizations &Corporate Criminal Liability  
I. The model of the identification  

It includes all the very face in which the person is acting therein; the stance they are behaving in. In other words 
it implies whether working as an employee or an authority for determining the liability.  

II. Organizational Model 

It is with the special regards to the way the organisation of the corporation is functioning. The internal 
readiness or like that for holding the person accountable with respect to the owing of the responsibility 
for the going on.  

III. Derivative Model  

Hereunder the identity is to be identified, to be derived --from the whole organisation for holding the 
responsibility of the Act or Omissions.  

These are certain criteria used for holding the liability for the Corporate Crimes surpassing the age old 
idea of artificial person being not liable for any punishment.  

In addition what the amendments under Companies Act 2013 advocates for the same under Section  9 
(1) : 

".....Commercial Organisations can be hold guilty being punishable with fine ....on the grounds held 
them so within the law. ..." 

In a case where the company was founded liable for the deed of the employee. ^8. 

Yet in another case where SC held the bank  liable for the acts violating the FERA Regulations 1973 
regardless of the strict penal provisions /mandatory punishment under the statute. ^8. 

Well in one more such case where the fact of the corporation being not imprisoned --punished or 
prosecuted is held ,under the IPC. ^9. 

While in the case; where SC quashed  the criminal charges against the Sunil Mittal. ..no application of 
the principle of the vicarious liability ---alter ego -----no attribution. ..^10. 

While there is a case when holding one person for the acts of the other was held wrong . ^11. 

Mandatory provisions for the imprisonment for persons including companies such as Sec 447--2013; 
Sec 420  (IPC);Sec 276 B  (Income Tax Act ) . 

It has been held that though Corporation could not be liable criminally for offences where mens rea 
required as the same needs be actual person and not artificial person. ^12. 

Similarly under Cr P C; Sec 204--what we see that a trial court is bound to apply it's mind also to form 
and record it's opinion that there is sufficient ground for proceedings against any person based on the 
material available in the record.  

One such case where the company was held not to be prosecuted under Section 420 IPC.^13. 

A company is held liable  for any wrongs done by the representations viz employees manager etc. ^14. 
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A general trend as has been seen by the courts for rendering the corporation liable for wrongs on its 
behalf by the employees. An attempt in this regard for various improvements has been made for 
prevailing the justice all far.  

 

8. Standard Chartered Bank &Ors  v. ED 2005 4 SCC 530. 

9. Assistant Commissioner v. Vellappa Textiles Ltd  2003  11 SCC 405.  

10. 2G Spectrum Case (Sunil Mittal ) 

11.State of Maharashtra v. Syndicate  Transport Corp  (P) Ltd. AIR  1964 Bombay. 195 

12. Assistant Commissioner v. M.S. Vellappa Textiles Ltd. 2003  11 SCC 405.  

13. Motorolla v. UOI  2004 Cr. L. J.1576 

14.  H. R. Brotton Co Ltd v. T. J. Graham  

One such was that of the recommendations made by the report of the law commission --47th --has 
been committed with many changes however it was not implemented . The main thing that has been 
envisaged with are : 

The case to be decided on the ground of the discretion of the judges --with respect to the impositions 
of the punishment --as every case has its own story which is different from the others.  

The impositions of fine in case ordinarily both fine and imprisonment to be there. 

Thus we see that the white collar crimes are emerging and so as the concerns of law for tackling the 
concept of criminal attempts of the corporates.  

Conclusion  
The fact that we are a society developing and moving forth on the ground of the corporate sector being well 
bloomed and developing mode. The concept gets encountered at the very spot while discrepancies crept in. The 
discrepancies in the form of the cheat and the crime thus encountered therein. Well the situation becomes 
abnormal when it tries to adopt a path which is not meant for the same. Any alterations in the law and order 
however will definitely yield the outcome so desired but what is noteworthy is the handling of the same very 
balanced way so that the ruling out of the same doesnot hamper the development of the country as a whole 
corporate sector contributing the development.  
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CASE ANALYSIS OF BABA FAKKADNATH@ MULLA   V. STATE OF U.P. 

 

  INTRODUCTION 

 

Circumstantial evidence is evidence that relies on an inference to connect it to a conclusion of fact 

such as a fingerprint at the scene of a crime. By contrast, direct evidence supports the truth of an 

assertion directly i.e., without need for any additional evidence or inference.21 

On its own, circumstantial evidence allows for more than one explanation. Different pieces of 

circumstantial evidence may be required, so that each corroborates the conclusions drawn from the 

others. Together, “they may more strongly support one particular inference over another. An 

explanation involving circumstantial evidence becomes more likely once alternative explanations have 

been ruled out.22 

Circumstantial evidence allows a trier of fact to infer that a fact exists. In criminal law, the inference 

is made by the trier of fact in order to support the truth of an assertion (of guilt or absence of guilt). 

Reasonable doubt is tied into circumstantial evidence as circumstantial evidence is evidence that relies 

on an inference, and reasonable doubt was put in place so that the circumstantial evidence against 

someone in a criminal or civil case may not be enough to convict someone fairly. Reasonable doubt is 

described as the highest standard of proof used in court and means that a juror can find the defendant 

guilty of the crime to a moral certainty. Therefore, the circumstantial evidence against someone may 

not be enough to convict, but it can contribute to other decisions made concerning the case. 23 

Testimony can be direct evidence or it can be circumstantial. For example, a witness saying that she 

saw a defendant stab a victim is providing direct evidence.24 By contrast, a witness who says that she 

 
21 attan, Jyoti. “Judgements of the Central Information Commission Under RTI Act, 2005: A Study.” The Indian Journal 
of Public Administration: Quarterly Journal of the Indian Institute of Public Administration, vol. 60, no. 4, 2014, pp. 
919–37. 
22 rishna Kumari, Areti, and Areti Krishna Kumari. “Evidentiary Value of Expert Opinion Under Indian Evidence Act.” 
SSRN Electronic Journal, 2007, doi:10.2139/ssrn.956231. 
23 Rupert Cross, Circumstantial and Direct evidence: An English View, 66 (1) Colum. L. Rev 79 (1966). 
24  
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saw the defendant enter a house, that she heard screaming, and that she saw the defendant leave with 

a bloody knife gives circumstantial evidence. It is the necessity for inference,” and not the obviousness 

of a conclusion, that determines whether evidence is circumstantial. 

Forensic evidence supplied by an expert witness is usually treated as circumstantial evidence. For 

example, a forensic scientist may provide results of ballistic tests proving that the defendant’s firearm 

fired the bullets that killed the victim, but not necessarily that the defendant fired the shots. 

 SECTION 106 OF INDIAN EVIDENCE ACT 

 

“Burden of proving fact especially within knowledge.—When any fact is especially within the 

knowledge of any person, the burden of proving that fact is upon him. Illustrations 

I. When a person does an act with some intention other than that which the character and 

circumstances of the act suggest, the burden of proving that intention is upon him. 

II. A is charged with travelling on a railway without a ticket. The burden of proving that he 

had a ticket is on him”. 
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CASE ANALYSIS OF BABA FAKKADNATH@ MULLA V. STATE OF U.P-
.AIR (2005), SC 2564. 

 

FACTS 

 

The undisputed facts are as- 

 The F.I.R was lodged by P.W.1 in the police station of Jhinjhana, the case was registered 

under Section 302 and Section 201 of I.PC. 25 

 According to the F.I.R there was field in the jungle belonging to the person named Rampal, 

and on that particular place there was a baba ( a fortune teller) Sanjeev a deceased used to visit 

the priest on the regular basis, in the daytime on 14th Mar 2008 the deceased, The priest and 

Rampal had gone to Shamli a town near to the Village of the deceased by the Motorcycle of 

the deceased, in the night around 9;00 P.M. two residence of the informant village informed 

that the  deceased  is in the Cottage with the priest or Baba and Rampal {the accused} and 

were drinking. 

 On the very next Morning i.e 15th Mar 2008 P.W. 2 and P.W. 3 informed the Complainant 

that his brother the deceased was lying adjacent to the sugarcane farm owned by Krinshna pal 

of Village Laprana, near to the dead body the very sharp knife was lying full of blood stain. 

Baba and Rampal has absconded from the Village and were later tracked down by the police 

authorities  

 Before the death, the deceased had a dispute on money with the accused i.e Baba and Rampal.  

 According to P.W. 7 the medical specialist the cause of death is shock and haemorrhage on 

account of ante mortem injuries. 

 Additional sessions Judge of Muzaffar Nagar has Convicted both the accused under section 

302 read with section 34 and Section 201 of I.P.C.    

 The appeal went to the divisional bench of the Allahabad High Court. 

 
25 Section 302, Indian Penal Code, 1860. 
  Section 201, Indian Penal Code, 1860. 
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   ISSUE OF CONSIDERATION 

Whether circumstantial evidences are sufficient to prove the guilt of the accused , and what are 

different ingredient which is to be fulfilled to prove the guilt of the accused through circumstantial 

evidences?. 

ARGUMENTS IN BEHALF OF APPELLANT  

The Learned senior Counsel appearing in behalf of the appellant Adv. RAKESH RAI (AMICUS 

CURIAE) contended that.  

 The F.I.R was filed by the close relative of the deceased and not by any independent person so 

as to seek revenge. 

 There was no eye witness for the incident produced in front of the Court. 

There was no evidence on record that accused Rampal has taken any money from the deceased 

as mentioned by the complainant and the same has not been returned by the accused. 

 There were no Evidence or witness on record to mark the fact that on the last night of the 

murder i.e 14th Mar 2020 there was any fight or hot exchanges among the deceased and the 

accused. 

 The Complaint has false alleged that Rampal is unmarried but the case was totally different he 

was married. 

 Prosecution has failed to Prove the guilt beyond all reasonable doubt which is a basic doctrine 

of the Criminal jurisprudence. 

 The Counsel sought to point out the credibility of the statement given by  P.W. 4 . i.e Rajendra 

and the complainant, as the statement of P.W. 4 was that he has seen the dead body of the 

deceased which could only be possible when he opened the plastic bag, meanwhile according 

to the complainant the plastic bag was unopened when the visited the crime scene, hence the 

statement given by the witnesses is apparently not creditworthy..   

 

 The Court rejected the argument stating that who has opened the plastic bag cannot be 

taken into material contradiction, the material fact is that P.W. 4 has discovered the 

dead first, who has opened the plastic bag is not the relevant subject matter in this case. 

Secondly the mental health of the complainant is also in doubt and he might not 

remember exactly not remembered what would have happened.  
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ARGUMENTS IN BEHALF OF RESPONDENT 

 

The Learned Counsel who appeared in behalf of the Respondent was Additional Advocate General 

Adv. SYED ALI MURTZA. has argued that. 

 In the cases where the eye witness is not available, but the chain of events and 

circumstantial evidence are more then sufficient to prove the guilt of the accused then 

merely relying on the the fact that there was unavailability of  eye witness would not in 

itself will wave off the liability of the accused. 

 There are witnesses who has given the testimony on record that they have seen the deceased 

with accused a night prior to the death . 

 The body of the accused was found close to the residence of the accused and the knife used 

contains the finger prints of both the accused wewre found by the forensic team, these 

evidences are more then enough to prove the guilt beyond all reasonable under Section 302 

read with Section 34 of I.P.C   

 When the death body of deceased was found in the morning in the farm of Krishna pal both 

the accused were absconded and were later tracked down by the police, and has not given 

any reasonable ground for doing so.This shows that they have tried to escape after 

committing the Crime. 

 The murder weapon was recovered on the information26 given by the accused (appellant),27 

and the same is admissible under Section 27 of Indian Evidence Act (1872).28 

 

 The Court has accepted this contention stating that according to Section 25 and 26 of 

evidence act  states that “ even by the way of confession made in police custody which 

distinctly relates to the fact discovered is admissible in evidence against the accused.29 

AUTHORITIES REFERRED BY COURT 

 

 
26 Mohmed Inayatullah V. State of Maharastra, 1976(1) Scc 828. 
27 Delhi Administration V. Bal Krishnan, 1974(4), Scc 659. 
28 Section 27, Indian Evidence Act, (1872). 
29 Privy Council in  Palukuri Kotayya V. Emperor, Air 1947, Pc 67. Has interpreted Section 27 same as this Court. 
Raju Manjhi V. State of Bihar,Air 1988, Sc 1025. 
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 HANUMANT V.V THE STATE OF MADHYA PRADEWSH.30 

The Court held that the Circumstances should be of a conclusive nature and tendency and 

should be such as to exclude every hypothesis  but the one proposed to be proved, it must be 

such as to show that within all human probabilities the act must be done by the accused. 

 

 HUKAM SINGH V.V STATE OF RSAJISTHAN31 

When there is no eye witness the case totally rest on circumstances evidence and in such cases 

inference of guilt can be justified only when all the incriminating facts and circumstances shall 

be incompatible with the guilt of the accused.    

 

SHARAD BIRDHICHAND SARDA V. STATE OF MAHARASTRA32 

In this case it was held that the onus to prove the guilt of the accused lies on prosecution, and 

also to prove that the chain of evidence is complete and is beyond all reasonable doubt to prove 

the guilt. 

The circumstances should be of conclusive and tendency nature. And shall exclude all 

possibilities except which is to be proved. 

 

 ASHOKE KUMAR CHATTERJEE V. STATE OF MADHYA PRADESH33 

The Court  held that to prove the guilt on the basis of circumstantial evidence the evidences 

shall be of cogently and firmly established.   

The circumstances taken cumulatively  shall form such a chain of event which  shall be 

complete in itself and there is no  escape  from the conclusion that within all human possibilities 

the crime was committed. 

 The circumstances evidence to sustain the conviction must be of complete nature and there 

shall not be any other hypothesis which could be explained which could be explained .“ the 

circumstances evidence shall not only be consistence with the guilt of the accused but also 

should be  inconsistence to the innocence of the accused.34 

 

 
30 Air 1952,Sc 343. 
31 Air 1977, Sc 1063. 
32 Air 1984, Sc 1622. 
33 Air 1989, Sc 1890. 
34 C. Chenga Reddy V. State of Andra Pradesh, Air 1996(10), Scc 193. 
    Shivu & Anr V. Registrar High Court Of Karnataka, 2007(4), Scc 713. 
  Tomaso Bruno V. State of U.P, 2015(7), Scc 178.  
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 BODH RAJ V. STATE OF JAMMU AND KASHMIR35 

The Court in this case discussed the last scene theory where the court interpreted the doctrine 

as “when the time gap between the point of time when accused and deceased and deceased 

were seen together alive and when deceased is found dead is so small that possibility of any 

person other then accused being the authored of crime become impossible, it would be difficult  

in some cases to positively establish that deceased was last seen with accused when there is a 

long gap and possibility of other persons coming in between exists.”  

 CONCRETE JUDGEMENT 

 

The Hon’ble court after going through all the facts and circumstances of the case has passed the 

following Verdict36 

The Coram of Judges was SUDHIR AGARWAL AND OM PRAKARSH VII.  

The Hon’ble Court upheld this findings of the sessions court, and has Convicted both the accused 

under Section 302 read with Section 32 of Indian penal code, and also under Section 201 of Indian 

penal code for disappearance of evidence of offence, and the punishment of life imprisonment was 

given.37 

The Court also appreciated the work of Ramesh Rai the Amicus curiae and ordered the state 

Government to pay Rs. 10,ooo as his Counsels fees in any case not later then 15 day from the date of 

pronouncement of judgement 

CRITICAL ANALYSIS 

In the present matter the researcher agrees with the findings of the court. The bench highlighted all the 

important issues, considered all the relevant evidences, and also appreciated and considered the 

findings of the lowers court and discussed the findings of this Court as well in different cases where 

the similar issue  was raised, to draw the verdict. The below are mentioned reasons why the researcher 

agrees to the judgement. 

 The Court has referred and briefly discussed all the important Judgement to derive and interpret 

the doctrines in a law manner so as to upheld the decision of the sessions Court.38 

 
35 Bodh Raj V. State of Jammu and Kashmir , 2002(8), Scc 45. 
36 Jaswant Gir V. State of Punjab, 2005(12),Scc 438. 
37 State of Goa V. Sanjay Thakaran,2007(3),Scc 755. 
38  Soumya Chowdhary, Introduction to the law of evidence in India, LEGAL BITES (Nov 18 ,2020, 7:00 PM) 
https://www.legalbites.in/introduction-indian-evidence-act/. 
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 The Court has briefly discussed the concept of circumstantial evidences and the different 

ingredients which are to be satisfied by the prosecution beyond all reasonable doubt ,  and  

when they are satisfied that no other hypothesis could  be proved from the chain of  evidences 

they held the accused convicted under 302 rerad with section 32 of Indian Penal Code 1860, 

which the researcher after reading the material facts is satisfied with the verdict.39 

 The Court has correctly interpreted the Last scene theory and after putting the facts into the 

theory the Court came to conclusion that the deceased could not have in  any circumstances 

came in contact with any other personnel apart from the accused even though there was a time 

gap between the death and the  time when deceased was seen by P.W.4 with the accused, but 

the court has not followed the strict scrutiny to the  doctrine as the facts are more than sufficient 

to prove that the crime is committed by the accused though there was  the time gap but no other 

possibility the researcher deeply appreciate the point as it was both the combination of law and 

facts, to avoid any injustice.40 

 The Court has correctly expounded the relevance of Section 27 of Evidence act to this case and 

has allowed the admissibility of the weapon as a  evidence in the Court  which were recovered 

by the police on the information given by the accused as it was related distinctly to the facts 

and can be used against the accused as evidence to prove the guilt, the researcher completely 

agrees to this finding  41 

 The Court in the last paragraph has expressly appreciated the Amicus Curiae to bring  the best 

arguments in accordance to law and fact relevant to the case and make sure that no injustice 

shall prevail. The Court for the same has ordered the State Government to pay Sr. Adv Rakesh 

Rai with the counsel fees of Rs. 10,000 within 15 days of the pronouncement of the judgement 

which the researcher believes that is a great initiative and the example for the Courts as well, 

to appreciate the work and secondly the court has specified the time limit for doing such 

payment.42 

 
39 Ratanlal & Dhirajlal, Indian Evidence Act, (21st Edition),Lexis Nexis Butterworths Wadhwa, Nagpur. 
40 Sebastian Gaeta Jr., Evidence, Introduction of Circumstantial Evidence Based on an Inference on an Inference 
Allowed, 2 Wm. & Mary L. Rev. 506 (1960), https://scholarship.law.wm.edu/wmlr/ vol2/iss2/16 
41 International journal law of evidence”28th edition. ( Nov 20. 2020 , 7; 00 P.M) 
42 Kassin, Saul M. (October 2008). "Confession Evidence: Common Sense Myths and Misconceptions". Criminal Justice 
and Behavior. . 
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 The Researcher found that the Court has correctly interpreted all the relevant laws and doctrine 

and as referred all the land mark pronouncement regarding the same with the facts of the case 

to come up to the conclusion.43    

 

 
 

  

 

 

 

 

 

 

 

 

 

 

 

                                                 

 

 

 

 

 

 

 

 

 

 

 
43 Chen, Siyuan. “Redefining Relevancy and Exclusionary Discretion in Sir James Fitzjames Stephen’s Indian Evidence 
Act of 1872: The Singapore Experiment and Lessons for Other Indian Evidence Act Jurisdictions.” International 
Commentary on Evidence, vol. 10, no. 1, 2012, pp. 1–53. 
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CORPORATE SOCIAL RESPONSIBILITY: NEED OF THE HOUR 

 

INTRODUCTION: 

What is Corporate Social Responsibility? 

Definition: Corporate social responsibility (CSR) is a type of international private business self-

regulation that aims to contribute to societal goals of a philanthropic, activist, or charitable nature by 

engaging in or supporting volunteering or ethically-oriented practices.i 

In simple words the Corporate social responsibility means private corporates/Business that aims to 

practice social responsibility to improve the backward communities, the economy and environmental 

issues.  

In today's socially conscious environment, employees and customers place a premium on working for 

and spending their money with businesses that prioritize CSR. companies that implement CSR stand 

to benefit in multiple ways. What the public thinks of your company is critical to its success. By 

building a positive image that you believe in, you can make a name for your company as being socially 

conscious. As the use of corporate responsibility expands, it is becoming increasingly important to 

have a socially conscious image. Consumers, employees and stakeholders prioritize CSR when 

choosing a brand or company, and they are holding corporations accountable for effecting social 

change with their business beliefs, practices and profits.ii Which helps the corporates maintain their 

image in the public as the brand who is socially conscious and strives for the development of the 

community. Corporate social responsibility has a huge impact on the consumers, Employee’s and other 

relevant stakeholders. Reason is that these consumers and employees prioritize the CSR and choose 

brand accordingly. However, this is not only the assumption or the theory. In the article by Brian 

Edmondson an online business expert said “it has been proved that the companies with CSR programs 

benefit from better public relations, happier customers, employees and improved company 

profits which satisfies the stakeholders. In some cases, the positive financial impact is clear. For 
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example, a shift toward renewable energy sources like solar panels at corporate campuses might result 

in lower electricity costs over time.”iii 

 

Is there any law related or regulating Corporate Social Responsibility? 

Corporate social responsibility (CSR) is a type of business self-regulation with the aim of being 

socially accountable. Also, there is no one right way mentioned as per how companies can practice 

CSR; However, with implementation of the New company law from April 1, 2014, India has become 

the only country in the world with the legislated corporate social responsibility. The act came to be 

known as Companies Act, 2013. The Companies Act, 2013 has formulated Section 135, Companies 

(Corporate Social Responsibility) Rules, 2014 and Schedule VII which prescribes mandatory 

provisions for Companies to fulfil their CSR. 

Applicability of CSR Provisions:  

On every Company including its holding or subsidiary having: 1. Net worth of Rs. 500 Crore or more, 

or Turnover of Rs. 1000 crore or more, or Net Profit of Rs. 5 crore or more during the immediately 

preceding financial year. A foreign company having its branch office or project office in India, which 

fulfils the criteria specified above. However, if a company ceases to meet the above criteria for 3 

consecutive financial years then it is not required to comply with CSR Provisions till such time it meets 

the specified criteria. 

CSR Committee:  

Every Company on which CSR is applicable is required to constitute a CSR Committee of the Board: 

1. Consisting of 3 or more directors, out of which at least one director shall be an independent director. 

However, if a company is not required to appoint an independent director, then it shall have in 2 or 

more directors in the Committee. 

2. Consisting of 2 directors in case of a private company having only two directors on its Board 

3. Consisting of at least 2 persons in case of a foreign Company of which one person shall be its 

authorised person resident in India and another nominated by the foreign company. 

Functions of CSR Committee: 

1. Formulate and recommend to the Board, a CSR Policy which shall indicate the activities to be 

undertaken by the Company 
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2. Recommend the amount of expenditure to be incurred on the activities referred to in clause (i) 

3. Monitor the CSR Policy of the company from time to time 

4. Institute a transparent monitoring mechanism for implementation of the CSR projects or programs 

or activities undertaken by the company. 

Board of Directors establish the following functions like considering the recommendations made by 

the CSR Committee, approve the CSR Policy for the Company and disclose contents of such Policy in 

Board report. Ensuring that the activities as are included in CSR Policy of the company are undertaken 

by the Company and shall disclose the composition of the CSR Committee in Board Report and most 

importantly ensuring that the company spends, in every financial year, at least 2% of the average net 

profits of the company made during the 3 immediately preceding financial years, in pursuance of its 

CSR Policy. The CSR projects/programs/activities undertaken in India only shall amount to CSR 

Expenditure.iv 

CSR Policy includes A list of CSR projects or programs which a company plans to 

undertake specifying modalities of execution of such project or programs and implementation 

schedules for the same. (ii)Monitoring process of such projects or programs. (iii) A clause specifying 

that the surplus arising out of the CSR projects or programs or activities shall not form part of the 

business profit of the company. 

CSR Activities: The Board of Directors may decide to undertake its CSR activities approved by the 

CSR Committee, through section 8 company or a registered trust or a registered society, established 

by the company, either singly or along with any other company, or a section 8 company or a registered 

trust or a registered society, established by the Central Government or State Government or any entity 

established under an Act of Parliament or a State legislature 

Section 8 company or a registered trust or a registered society, other than those specified in clauses (a) 

and (b) above, having an established track record of 3 years in undertaking similar programs or projects 

and collaboration with other companies for undertaking projects or programs or CSR activities in such 

a manner that the CSR Committees of respective companies are in a position to report separately on 

such projects or programs. 
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Types of corporate responsibility  

1. Ethical labour practices:  

Ethical Labour practices can be performed by the corporates by treating employees fairly and ethically 

and with dignity. This also includes hiring and giving opportunity for the minor communities, refugees 

etc. This can be practised by the businesses that has international locations and their law differs from 

that of the U.S Labour law.  

For e.g., Starbucks the global coffee chain has implemented a socially responsible hiring process to 

diversify their workforce. Their efforts are focused on hiring more veterans, young people looking to 

start their careers, and refugees. 

2. Philanthropy: Businesses can practice social responsibility by donating money, products or 

services to social causes and non-profits. Larger companies tend to have plentiful resources that can 

benefit charities and local community programs; however, as a small business, your efforts can make 

a big difference. If there is a specific charity or program you have in mind, reach out to the organization 

and ask them about their specific needs and whether a donation of money, time or perhaps your 

company's products would best help them.  

Johnson & Johnson focuses on reducing its environmental impact by investing in various alternative 

energy sources. Globally, Johnson & Johnson also works to provide clean, safe water to communities. 

3. Environmental efforts:  

One primary focus of CSR is the environment. Businesses, regardless of size, have large carbon 

footprints. Any steps a company can take to reduce its footprint is considered good for both the 

company and society. 

For e.g., Google has demonstrated its commitment to the environment by investing in renewable 

energy sources and sustainable offices. The company’s CEO, Sundar Pichai, is also known to stand up 

against social issues such as discrimination. 

4. Volunteering:  

Participating in local causes or volunteering your time (and your staff's time) in community events 

says a lot about a company's sincerity. By doing good deeds without expecting anything in return, 

companies can express their concern (and support) for specific issues and social causes. 
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For e.g., Pfizer: The pharmaceutical company's focus on "corporate citizenship" is reflected in its 

healthcare initiatives. Some of the company's initiatives include spreading awareness about non-

infectious diseases, and providing accessible health services to women and children in need. v 

Some of the disadvantages of the Corporate Social Responsibility: 

1. Consumers are becoming very aware and very savvy regarding corporate social responsibility plans 

that have absolutely no nothing to do with actually improving or benefiting the environment around 

them and instead are simply PR ploys to grab positive attention. This will have a disastrous impact on 

the trust and rapport you have with your market and may even trigger significant backlash against your 

company – even from customers that previously ranted and raved about your business in a very positive 

light. 

2. Costs related to corporate social responsibility programs can also get pretty significant without much 

warning, and you will have to be aware of these issues before you dive right in. More and more 

companies are taking on bigger projects than they can handle and their budgets are feeling the 

pressure.vi 

3. Interest of the share can be at risk. Whenever the company initiate the CSR in their operation. Cost 

of their operation increases and these costs are paid from the funds of the shareholders and this puts 

shareholder interests at the risk.vii 

4. Conflicting business interest can occur. Any Corporates aim is to gain profit for that corporates 

produces products and services for the customers. But on the other hand, Corporate social 

responsibility aims at the social welfare which causes the contradictory goals.viii 

 

COMPANIES WHO PLAYED MAJOR ROLES IN THE CORPORATE SOCIAL 

RESPONSIBILITY: 

Tesla: 

Tesla believes the faster the world stops relying on fossil fuels and moves towards a zero-emissions 

future, the better. Tesla’s products offer a complete solution – sustainable generation, storage and 

usage – all capable of being powered by the sun. Tesla envision a world powered by solar energy, 

running on batteries and transported by all-electric cars. Tesla is focused on creating a complete power 

and transportation ecosystem from solar generation and energy storage to all-electric vehicles. To 

create an entire sustainable energy ecosystem, Tesla also manufactures a unique set of energy products 
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that enable homeowners, businesses and utilities to produce and manage renewable energy generation, 

storage and consumption. Homeowners can install solar panels or Solar Roof to power their home 

using 100% renewable energy and store that energy in Powerwall, which makes electricity available 

during peak energy-use periods to help them save money and provides power during grid outages ix 

Coca-Cola: 

Coca-Cola aims at empowering women both in the workplace and throughout the world. As part of 

their 5by20 initiative, Cola-Cola aim to economically empower 5 million women across their value 

chain by the end of 2020. As of 2018, 5by20 has enabled more than 3.2 million women across 92 

countries. Through 5by20 programs around the world, Cola-Cola equip women entrepreneurs to 

overcome social and economic barriers by providing business skills training, access to financial 

services and assets, and connections with peers and mentors. The women participating in 5by20 work 

in roles across o value chain, including retailers, suppliers, producers, artisans and more.x 

Netflix and Amazon: 

Netflix by far offers the longest paid family leave out of all the tech companies we asked. Salaried 

employees, including birth and adoptive parents of any gender, can take up to a year off at full pay 

following the birth or adoption of their child. 

Amazon lets parents donate up to six weeks of their paid leave (up to 20 weeks for birth mothers) to 

their partners; that is, Amazon will pay your partner’s salary for up to six weeks if that partner doesn’t 

have paid leave. It’s also notable that Amazon has far more employees than any of the other tech 

companies and it offers its paid leave to executives and warehouse workers alikexi. 

Mahindra & Mahindra Ltd. 

No other Indian corporate comes close to Mahindra & Mahindra when it comes to leading the charge 

for climate change action and sustainable business practices. The company spent INR 93.50 crores 

on CSR initiatives during the financial year 2018-19. Sustainability runs through the ethos here. This 

commitment stems from the leadership at the top – head honcho Anand Mahindra is passionate about 

leading by example. Under his guidance, the conglomerate has set international benchmarks for 

corporate success and sustainability. He is a member of the Harvard Business School Association of 

India, National Sports Development Fund (NSDF) and India Council for Sustainable Development.xii 

Infosys: 



 

53 
 

The company spent nearly Rs. 360 crores towards various CSR schemes this year. COVID-19 relief 

work dominated the activities, with education and health-related programmes following after. 

Among the main CSR initiatives in the financial year 2019-20 were a 100-bed quarantine setup in 

Bengaluru in partnership with Narayana Health City, and another one which had 182 beds for COVID-

19 patients for Bowring and Lady Curzon Medical College & Research Institute. 

Infosys Foundation primarily works with non-governmental organizations as the nodal agency for 

implementing projects. Highlights of the Foundation’s interventions in the past include the 

introduction of Aarohan Social Innovation Awards, restoration of water bodies in Karnataka, enabling 

the pursuit of access and excellence in sports through the GoSports Foundation, and disaster relief 

efforts in Tamil Nadu, Karnataka and Kerala.xiii 

CONCLUSION: 

As we have seen that the Corporate Social Responsibility has its own sets of advantages and 

disadvantages. But existence of the CSR has played a huge role in the community. From Women 

Empowerment to Tackling Environmental issues, from providing employment to conducting 

awareness drive, Corporate social responsibility played major role in society especially in past few 

years. Also, CSR has been proved a lot beneficial as compared Government runed organizations and 

NGOs since they have large financial reach. However, CSG is not totally a viable method since there 

are many corporates who have taken undue advantage for their selfish goals or not for the interest of 

the peoples. Also being a self -regulatory fewer companies contribute more in CSR. However, this 

issue can be tackled if countries legislate the corporate social responsibility like India. It’s a great 

initiative to maximize corporate social responsibility in the country. Overall, we can conclude by 

saying that advantages of the corporate social responsibility weigh more than the disadvantages and it 

is safe to say that corporate social responsibility is current need of the Hour. 
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MINORITY SHAREHOLDERS RIGHTS 

 

Abstract: The shareholders of the company exercise control over the affairs of the company through 

the general meetings. The decision in the company meetings is always taken up according by the 

majority of the shareholders. Thus the shareholders who are not the part of the general meetings have 

no right to interfere in the decision taken by majority shareholders. As the decision making becomes 

the wish of majority shareholders, they may take a decision which is against the interest of minority 

shareholders are tend to overshadowed by the overpowered majority shareholders. Therefore, the 

Companies Act, attempts to maintain the proper balance between the rights of the majority and the 

minority shareholders. Thus the minority shareholders are required to be protected from the unjust or 

unfair conduct of the majority. The minority shareholders are protected under- (I) The General Law: 

(II) The Companies Act, 2013. 

 

Keywords: Oppression & Management, Amalgamation, Merger, Acquisition, Mismanagement. 

 

Introduction: Commercial companies usually have a non-concentrated ownership consisting in a 

number of shareholder that often do not own the same part in the company. Therefore, some of them 

are controlling shareholders and the rest are minority ones. In certain circumstances, controlling and 

minority shareholder may have conflicting interests in these cases the controlling shareholders may try 

to take actions to capture advantages of the business for themselves at the expense of the interests of 

the remaining shareholders. 

According to Palmer, “A proper balance of the rights of majority and minority shareholders is essential 

for the smooth functioning of the company.” 
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The Companies Act, therefore contains large number of provision for the protection of minority 

shareholders. There provisions aim at exercising certain principles of natural justice and fair play by 

the shareholders while taking decisions. 

The rule of supremacy of majority was legally recognized in year 1845 in famous case of Foss v. 

Harbottle [(1843) 2 Hare 461].. Thus the majority rule, judgment in this case established following 

important principles – 

i. A suit filed by minority is void as the wishes of majority shareholders hold supremacy over the 

minority shareholders. 

ii. The court cannot interfere with the internal management of the company on the basis of any 

such suit. 

iii. The company is a separate legal entity, separate from the members of the company. Therefore, 

if any loss is caused to the company, the company itself (through its majority shareholders) 

should bring a legal action against such act. 

Thus, the essence of the rules that the majority shareholders have a right to take decisions on every 

matter related to the management of the company and if the decision taken by the directors has been 

confirmed in a general meeting the minority has no right to bring an action against the wishes of 

majority shareholders. 

 

Who is Shareholders? 

Companies Act, 2013 though does not define the meaning of the word shareholders expressly but 

section 2(55) (iii) states that ‘member’ in relation to a company means - “every person holding shares 

of the company and whose name is entered as a beneficial owner in the records of the depository”. In 

simple words, the person who holds the shares of the company and by virtue of this he is considered 

to be a member of the company. 

The term ‘minority shareholder’ basically does not have any specific definition, but in common 

parlance it usually refer to any shareholders who owns less than 50% of the total voting rights of the 

company and is not in direct management control of the company and such shareholders doesn’t have 

– (i) Voting control over the company (ii) Management control over the company. 
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Therefore, the Companies Act, 2013 provides various rights to the minority shareholders, which are 

not provided under the old act. Some of the rights are as follows: 

 

 

 

 Right to appoint shareholder directors 

Under section 151 of the act, minority shareholders has given right to elect an individual as 

small shareholder director on the board of their listed company. Though they are minority 

shareholders the aggregate face value does not exceed 20,000/- . Therefore, in order to table 

such proposal at least 1,000 such small shareholders or 10% of the total small shareholder of 

the company whichever is lesser, need to come together and submit a notice to the company 

along with their signatures. The individual, who will be appointed will be classified as an 

independent director and will serve for a term of 3 years. The director cannot be reappointed 

after his/her term in over. 

 

 Right to apply to NCLT for oppression & mismanagement 

The term ‘oppression’ would mean exercising power or authority in unjust manner and 

mismanagement would mean conducting the affairs of the company in a manner prejudicial to the 

interests of the company. The minority shareholder are provided the rights to approach NCLT to report 

any acts of oppression and mismanagement by the promoters board or management of company as 

provided under section 241 and 242 of the act. 

According to section 244 of the applying minority shareholders 

i. In the case of the company having share capital, not less than one hundred members of the 

company or not less than one tenth of the total numbers, which over is less on any member or 

members holding not less than one tenth of issued share capital of the company. 

Provided that the applicant or application have paid all calls and after sums due on his or their 

shares. 

ii. In case of the company not having a share capital, not less than one fifth of the total member 

of its member. 

However, tribunal may waive all may of the aforesaid requirements. In this context, if the 

shares of as company are held jointly by two or more persons it shall be counted as one member. 
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Consent in writing to be given by the members for the purpose of filing complaint before the 

tribunal. 

 

 

 Right to file a class action suit 

Companies Act, 2013 also provides right to file a class action suit, it is basically a law suit where group 

of person with common interest approach NCLT against the company its board or the management. It 

can be either file by senders of the company or by shareholders as well. It differs from the rights 

provided under section 241 where only shareholders can approach NCLT against mismanagement and 

oppression. 

The remedy which shareholders and lending may get through class action suit is to restrain the 

company from committing –  

a) Any act which is beyond the power of the company 

b) Breach of any provisions of its memorandum or articles 

c) Acting contrary to the provisions of any law 

d) Taking any other action contrary to any resolution passed by its shareholders etc. 

 

 Right for reconstruction & amalgamation of companies 

There are concerns of interests of minority shareholders being suppressed in schemes of mergers, 

amalgamation & reconstruction. To address these, the new act, through section 235 & 236 offers 

protection to the interest of minority shareholders. These are 

i. Section 236 (1) & (2) : The acquires on becoming holder of 90% or more of issued 

equity share capital shall offer minority shareholder for buying equity shares at the 

determined value; 

ii. Section 236 (30) : The minority shareholders can make an offer to the majority 

shareholders to buy their shares; 

iii. Section 236 (5): The transferor company will act as a transfer agent for making payment 

to minority shareholders. 

 

 Majority of the minority 
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Section 186 of the Companies Act, 2013 which talks about related party transactions mandates 

companies to undertake such transactions only after receiving approval from the majority of non-

interested parties. Since promoters / majority shareholders are usually the interested parties, the 

minority shareholders are naturally considered as non-interested parties. Hence, it is the minority 

shareholders that get to approve such transactions. 

Further the act also provide benefits for the minority shareholders, as section 108 of the new act 

mandates certain companies to offer e-voting facility to shareholders to vote on shareholders meetings. 

This provision has empowered minority shareholders residing in or out of the country to exercise their 

voting rights without having to attend the meeting in person. This has resulted in increased 

participation of minority shareholders in meetings & hearing their say on important matters related to 

their companies. 

Therefore following were some of rights and benefits of minority shareholders. 

 

Conclusion: Though there is no statutory provision that defines who is a majority or a minority 

shareholder but the degree of control that may be exercised by them over the company can be used as 

determined to distinguish between the two groups. The group may be of minority or majority it must 

be taken into consideration that decision of one group should not violate the rights of other groups. 

 

 

 

Reference: 
i. https://blog.ipleaders.in/rights-minority-shareholders-companies-act-

2013/#:~:text=In%20Companies%20Act%2C%201956%2C%20the,relief%20in%20cases%20of%20o
ppression). 

ii. https://www.kppblaw.com/protect-minority-shareholder-rights/ 
iii. https://www.kppblaw.com/protect-minority-shareholder-

rights/#:~:text=Minority%20shareholders%20have%20the%20right%20to%20benefit%20from%20suc
h%20events,to%20purchase%20shares%20from%20shareholders. 

iv. https://www.lawfarm.in/blogs/minority-shareholders-right-in-india 
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INSOLVENCY AND BANKRUPTCY CODE 2016, JURISPRUDENCE & 

RECENT DEVELOPMENTS 

 

INTRODUCTION 

DEFINITION 

INSOLVENCY  

One who cannot or does not pay; one who is unable to pay his debts; one who is not solvent; one who 

has not means or property sufficient to pay his debts. See Insolvency. Insolvent law. A term applied to 

a law, usually of one of the states, regulating the settlement of insolvent estates, and according a certain 

measure of relief to insolvent debtors. 44 

           Law Dictionary – Alternative Legal Definition 

In my words insolvency is a situation of budgetary or monteray anguish when a person or an 

organisation is no longer capable of meeting the financial commitments that they owe to their creditor. 

BANKRUPTCY 

The state .or condition of one who is a bankrupt; amenability to the bankrupt laws; the condition of 

one who has committed an act of bankruptcy, and is liable to be proceeded against by his creditors 

therefore, or of one whose circumstances are such that he is entitled, on his voluntary application, to 

take the benefit of the bankrupt laws.45 

   Black's Law Dictionary: 2nd Edition 

 
44 ‘INSOLVENT’(The Law Dictionary.com)< https://dictionary.thelaw.com/insolvent/> accessed 1February2021 
45 ‘Definition of Bankruptcy’(Open Jurist)< https://openjurist.org/law-dictionary/bankruptcy> accessed 1February2021 
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It’s the next step to insolvency which involves court proceedings against the debtors or the organisation 

under the debts which after selling out all its financial and non-financial assets still incapable of paying 

its liabilities or debts. 

On 5th August, 2016, with the consent of the Hon’ble President late Shri Pranab Mukherjee The 

Insolvency and Bankruptcy Code 2016 came into force. Section 96 of Jammu and Kashmir re-

organisation act 2019 made this code applicable for the state of Jammu and Kashmir. The code 

amended under the companies Act was an amalgamation of the separate, laws for bankruptcy and 

insolvency which aims to provide speedy and effective resolution to solve the problems related to 

financial matters. It provides a uniform procedure within the Legal Framework for dispute settlement 

to all the companies’ organizations individuals keeping inside the non-financial firms. 

BACKGROUND 

As per the statistical report of ease of doing business in India it takes nearly 4 to 5 years to resolve 

any insolvency and bankruptcy dispute which is quite higher as compared to other countries.  For 

example The United Kingdom takes  just 1 year and United States of America takes one and half year 

to resolve these kinds of disputes and this shows the low incapacity of the country as well as its laws 

of this country to govern the insolvency disputes. Along with this the other insolvency laws such as 

the Sick Industrial Companies Act, 1985 for the recovery of debts due to banks and Financial 

Institutions Act 1993, Provisional Insolvency Act 1920 have also proved in capable and helpless in 

these situations which ultimately led the government to take another plan of action and form a more 

effective law. From this the idea of formation of insolvency and bankruptcy code 2016 came into 

existence. 

CODE AIMS TO 

 The code has led to setup of a formal and official insolvency and bankruptcy board in India. 

 

 To stimulate the monetary investment in the corporate world by shareholders, bankers, 

capitalist, entrepreneurs’, lenders and stockholders etc. 

 

 It has provided a time bound dispute settlement mechanism in which any kind of dispute won't 

take more than 180 days to end. 

 

 To bring the Indian economy out of the vicious circle of bad debts. 
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 Priority to dues settlement. 

 

 Shift of control from debtor to creditor. 

 

 The code aims at consolidating all existing insolvency related laws as well as amending 

multiple legislations.46 

 

COURSE OF ACTION 

 

December 27, 2015   Introduced in Lok Sabha 

       

May 5, 2016    Passed by Lok Sabha 

       

May 11, 2016    Passed by Rajya Sabha 

       

May 28, 2016    Assent of President 

August5, 2016               Came into force 

 

KEY FEATURES 

1. Time-bound settlement 

 

One of the key features of the most important feature of the insolvency and bankruptcy code 2016 is 

resolving the insolvency problems within the permitted time limit. It lays down a fixed or pre-

determined mechanism under which large companies with a high number of creditors and debtors and 

with large turnovers is given 180 days to settle their dispute withdrawal legal proceedings and with the 

 
46 Biswabhusan Rout, ‘Some key features of Insolvency and Bankruptcy Code -2016’(Taxguru Complete Tax Solution, 
07May 2017)< https://taxguru.in/corporate-law/some-key-features-of-insolvency-and-bankruptcy-code-2016.html> 
accessed 1February2021 
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consent of the creditors this limit can be further extended to 90 days. But in the case of small 

companies’ organization and individual insolvency disputes, the code has provided 90 days that can 

further be extended to 135 days to settle the dispute. 

2. Supervising authority 

The insolvency and bankruptcy code 2016 has set up an insolvency and bankruptcy board in India 

which consists of 10 members including the representatives of the Reserve Bank of India and legal 

and finance ministers that supervise all the proceedings and gives direction to the disputing parties. 

 

3. Licensed insolvency professionals 

 

At the time of the insolvency proceedings, the managing administration must be licensed professionals 

who have complete authority to exercise the orders. 

4. Judgement authority 

The Code has introduced two distinct tribunals for overseeing the procedure resolving insolvency, for 

companies and individuals. These are (i) the National Company Law Tribunal for organizations and 

Limited Liability Partnership companies; as well as (ii) the Debt Recovery Tribunal for overseeing 

insolvency resolution for individuals as well as partnership firms.47 

INSOLVENCY AND BANKRUPTCY CODE 2016- INDIAN MARKET 

The enactment of this code has changed the scenario little bit. Firstly, the scope of investment by the 

foreign as well as the domestic investors, shareholders, stockholders, bankers, lenders has increased in 

a positive way. Now they considered investment in this developing country in the category of high 

income yielding category or high returns. The code works in such a way that it helps in providing the 

maximum return of the insolvent assets. As per the world bank report of ease of doing index 2016 

when the company or an organization or an individual becomes insolvent and sell out its goods assets 

and other properties then the return is 25% of the total amount. Secondly, with smaller time frame for 

resolution, risk of losing investment was drastically used for foreign investors48. Thirdly, the foreign 

 
47 ‘TAXMANN Tax & Corporate Laws of India’( Insolvency and Bankruptcy Code,December6,2018)< 
https://www.taxmann.com/post/blog/713/salient-features-of-insolvency-and-bankruptcy-code-2016/> accessed 
1February2021 
48 Ajay Singla, ‘IBC and Its Impact On Indian Economy’(MYSTORY, 10th Jan2019)< https://yourstory.com/mystory/ibc-
and-its-impact-on-indian-economy-f43qfbkxov> accessed 1February2021 
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investors can now employ a flexible exist strategy49. Furthermore, with all this now more focus can be 

given to the assents invested in start-ups or any other business to increase their chances to succeed. 50 

 

RECENT DEVELOPMENTS 

1. Insolvency and bankruptcy ordinance 2020 

This ordinance is the second amendment of insolvency and bankruptcy code 2020 which was passed 

on 5th June 2020. The code was passed under the covid-19 circumstances to prevent the organizations 

and investors in the corporate world from facing financial distress due to to the unpredictable 

circumstances. 

 

2. Section 10A 

This can be called as the suspension section. In this, a period of 6 months that can maximum be 

extended to one year is provided to the government to suspend any decision taken under section 79 

and 10 of this code. The insertion of Section 10A provides for a permanent immunity against initiation 

of insolvency proceedings against any debtor committing a default of payment of debts from 25th 

March 2020 for the period that may be notified (i.e.) a minimum period of 6 months and a maximum 

one year. This step by the government will act as a breather for debtors who are unable to meet their 

debts given the on-going Covid crisis.51 

 

3. Person insolvency Regime 

It means that the lender is capable of suing the debtor if becomes incapable of paying off the 

outstanding debts within the terms of the contract or agreements done between the parties. This regime 

aims to reduce certain insolvency problems that the financers face in daily routine and provide them 

with ease of doing business. 

4. Insolvency and bankruptcy code amendment 2019 

This ordinance was introduced in Rajya Sabha on July 24 2019 and was passed by Rajya Sabha on 

July 29, 2019, and on August 1/2019 Lok Sabha also passed this amendment, Bill. Some of the key 

 
49 Ajay Singla, ‘IBC and Its Impact On Indian Economy’(MYSTORY, 10th Jan2019)< https://yourstory.com/mystory/ibc-
and-its-impact-on-indian-economy-f43qfbkxov> accessed 1February2021 
50 Ajay Singla, ‘IBC and Its Impact On Indian Economy’(MYSTORY, 10th Jan2019)< https://yourstory.com/mystory/ibc-
and-its-impact-on-indian-economy-f43qfbkxov> accessed 1February2021 
51 S Eshwar ‘Ammendments To Insolvency And Bankruptcy Code,2016’(RGLOBAL, August5,2020)< 
https://www.irglobal.com/article/amendments-to-insolvency-and-bankruptcy-code-2016/>accessed1February2021 
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points of this bill are as follows. Firstly it makes the licensed professional for the process of resolution 

compulsory. Secondly, the ordinance has also kept the lender's  

 free mind from the stress of paying the insolvent companies debts. It means that the company no 

matter has now become insolvent is liable for its own debts. 

 

JURISPRUDENTIAL ANALYSIS & THE CURRENT SCENARIO 

 

Just after the release of insolvency and bankruptcy act 2016 various issues have been raised.   

Firstly, under shri Metaliks limited vs. Union of India case 2017 the constitutional validity of section 

7 of this code was challenged. In this it was challenged that the provisions of this code does not provide 

the debtor the constitutional right to be heard in its own case which was actually a violation of the 

natural rights.  

Secondly, In Essar steel committee creditors v. Satish gupta 2019 case the use of a constitutional 

doctrine by the apex court brought about a crucial change to the method of construction of Section 12 

i.e. the timeline for the completion of the resolution process. In the aftermath of this decision, the 330-

day timeline was inclusive of any additional time required for litigation, thereby further widening the 

powers of the Adjudicatory Authority in exceptional cases.52  

Thirdly in Pioneer urban land and infrastructure limited and another versus Union of India and 

another case the validity of insolvency and bankruptcy amendment Act 2018 was upheld. The 

amendment Act basically worked to provide the real estate projects to the ones who were completely 

engaged in dealing with financial matters such as loans and credits. The amendment Bill was 

challenged on two bases first it was considered to be discriminatory and second, there was no link ok 

or connections coming out from the base of the amendment. 

Fourthy, in K.S Rangaswamy v. State bank of India the Appellant has taken plea that the ‘Corporate 

Debtor’ is ready to pay the total amount with 9% interest p.a. in 12 equal monthly instalments, it will 

be open to the ‘Financial Creditor’ to settle the dispute, if the ‘Resolution Applicant’ proposes ‘lesser 

amount’ and ‘more time’ than the ‘amount and time’ proposed by the Appellant. In such case, it will 

 
52 Aysuh verma, ‘iPleader Intelligent Legal Solution’(Jurisprudence behind enactment of Insolvency and Bankruptcy 
Code, September 4, 2020)< https://blog.ipleaders.in/jurisprudence-enactment-insolvency-bankruptcy/> accessed 
1February2021 
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be also open to the concerned person to move before an appropriate forum to make the settlement 

absolute.53 

 

 

ACHIEVEMENTS  

No law any code or amendment is perfect in itself if it has some prose then it definitely has some cons. 

 

1. Achievements of insolvency and bankruptcy code 2016 

 

2. The introduction of insolvency and bankruptcy code 2016 has led to the end of high-profile 

cases like the Bhushan steel limited case or the Essar steel limited case. 

 

3. The setup of a speedy decision mechanism has led to the solving of more than 7000 cases out 

of which half of the cases were dismissed on the initial stage. 

 

4. It has provided a clear process for insolvency and bankruptcy dispute resolutions which was 

not present in earlier loss such as the strict industrial companies Act 1985 and financial 

institution act 1993 and provisional insolvency act 1920. 

 

5. It has set up to important committees. First insolvency and bankruptcy board India and 2nd 

National company Law tribunal. These two tribunals are another achievement of this code as 

it has helped in information of strict and institutional Framework within the legal boundaries. 

 

6. The rules of the code have increased the return on the sale of financial and non-financial acid 

from 25 % to 75%. 

 

7. With time-bound decisions it has increased the ease of doing business and have also 

encouraged financial investors to invest in the corporate world. 

 

 

 
53 ReemaJain Jain,’Taxguru Complete Tax Solution’(12 March2018)< https://taxguru.in/corporate-law/9-landmark-
judgements-in-insolvency-and-bankruptcy-code-2016.html>accessed1February2021 
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8. Section 4 of the 2020 Amendment Act embeds a clarification u/s 11 of the Code which 

stipulates that a corporate debtor experiencing CIRP, or having finished CIRP a year going 

before the date of creation of the application or in regard of whom a liquidation request has 

been made, and so on will be qualified for making an application to start CIRP against other 

corporate debtors. This progression is probably going to improve the maximization of the value 

of a corporate indebted person.54 

FAILURES 

1. The code has failed to provide any opportunity to the corporate debtors to make representation 

at the very least. right of doing business  mentioned in article 19 (1) 

 

2. It allows any person to access the information memorandum put together by the insolvency 

professionals. 

 

3. It also provides withdrawal of application once the same has been admitted. Hence, there is no 

chance for settlement. 

 

4. The code has not provided the qualification of interim and of the financial in solvency 

resolution professionals. 

 

5. It fails to provide safeguards to protect the rights of company before handing over to the 

management for dispute resolution. 

 

6. It is also a costly procedure for dispute resolution. 

WAY FORWARD 

 

1. Insolvency and bankruptcy code 2016 has been a major reform in the streaming the insolvency 

resolution process in India to its best. But still, there is some room for improvement. 

  

2. Firstly there is a need for the facility building of distributions and insolvency professionals in 

terms of number of benches and quality 

 

 
54 https://primelegal.in/2020/10/19/insolvency-and-bankruptcy-code-2016-an-assessment-and-procedure-involved/ 
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3. Secondly, the risk of getting too many corporate defaults should be diminished under CIRP 

 

4. Thirdly, there should be no delay in the judicial process and this can only happen if the code 

works within the set frame of proceedings. 

 

5. Lastly, the judgment passed by NCLT shall be binding on the parties and not allowed to be 

challenged again. 
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AUDITOR'S RESPONSIBILITY 

 

 

A company carries on business with the capital furnished by persons who buy its shares. The 
contributors of capital are not in direct control of its application. The directors and superior officers of 
the company utilize the funds contributed by the shareholders. The company act therefore provides for 
the employment of an auditor who is the servant of the shareholders and whose duty is to examine the 
affairs of the company on their behalf at the end of a year and report to them that he has found. Auditing 
is an important professional task carrying heavy responsibility and calling for commensurate skill and 
judgement. 

The word Audit is derived from the Latin word "Audire", which means to hear. Originally it was 
customary for person responsible for maintenance of accounts go to some impartial and experienced 
persons, ordinarily judges who used to hear these accounts and express their opinion about their 
correctness or otherwise such persons were known as "Auditor". Thus, the term auditor means literally 
hearer. That is one who hears and is used ever since the days when public accounts were accepted and 
approved on the basis of hearing the accounts. The revenue and expenditure account of any enterprise 
should be carefully monitored, evaluated and recorded. The analysis of financial reports is commenced 
by an Auditor. 

An Auditor is a watch dog but not a bloodhound. Under chapter X section (139 to 148) of the 
Companies Act,2013 deals with appointment, removal, remuneration, powers, duties etc of auditors of 
company. According to the act, an auditor is an autonomous proficient person eligible to present a 
study. An auditor is accountable for assessing the records and financial accounts which are required 
by the company, after which it becomes certain. By section 139 of the Act, every company shall, at the 
first annual general meeting, appoint an individual or a firm as an auditor. The auditor so appointed 
shall hold office from the conclusion of that meeting till the conclusion of its sixth annual general 
meeting. Thereafter the auditor appointed by the members in the general meeting shall hold office till 
the conclusion of every sixth meeting. 

 

Rights of Auditor 

The companies Act, 2013 has provided a large number of rights to the auditor to ensure that he is able 
to discharge the duties effectively. The rights of an auditor are statutory rights. In the case Newton v. 
Birmingham small arms co. the court held that any provision contrary to the rights of the auditor is 
ultra vires and hence void. The auditor of a company has a right of access to the books and accounts 
and vouchers of the company. He has the right to sign auditor's report or sign or certify any other 
documents of the company. He is entitled to require from the officers of the company information and 
explanation for the performance of his duties as auditor. He has a right to receive notice of any general 
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meeting of the company. He has a right to attend any general meeting. He has the right to receive 
remuneration. He has the right to audit any of the branches of the company directly or by appointing 
any other person qualified for the appointment as an auditor and the branch auditor shall submit a 
report to the company's auditor. 

 

Duties of an Auditor 

All the rights available to an auditor under Companies Act has a corresponding general duty to oversee 
that the company's financial statements are in order and present a true picture of the state of affairs of 
the company and certain mandatory duties are also prescribed by the act. 

The auditor has a duty to enquire whether the loans and advances made by the company on the basis 
of security are properly secured. Whether loans and advances made by the company are shown as 
deposits. He should examine whether transactions of the company are in conflicts with the the interest 
of the company. He has to enquire whether personal expenses are charged to revenue account and has 
to end care whether cash is actually received on the issue of shares. 

 According to section 143 (11) auditors are required to prepare a report of their findings after 
examining the financial statements and other documents which is to be laid down in the general 
meeting of the company. Accounts examined and every financial statement which are laid before the 
company should be reported to the members of the company by the auditor. An auditor should prepare 
a true and fair examination report of the company's affairs at the end of financial year and the profit 
and loss and cash flows for the financial year. 

Report based on the profit and loss of the business of the company should be made in each of the five 
financial years for including in the company's prospectus. 

He has to enquire whether the books of accounts are properly maintained. It is the duty of the auditor 
to produce all the books and papers of records during the company inspection or during any 
government proceedings. 

According to the provisions of section 143 (12) if any offence of fraud of rupees one crore or more has 
been committed against the company by officers or employees of the company, the auditor has the 
obligation to report it to the central government. 

An auditor should act in accordance to the auditing regulations and standard. He should carry on all 
accounting undertakings in honest and bonafide manner. He should not be a person having any 
personal interest on any holding company. He should not render services such as banking services, 
investment advisory Internal audit or bookkeeping to the enterprise. 

An auditor must be ensured that the credit and allowances have been procured in a systematic manner 
and are to the advantage of the organisations and members. The auditor owes a duty to check the 
accuracy of accounts. He is not bound to be a detective or to approach his work with suspicion. He can 
believe the servants of the company. He is entitled to assume that they are honest and is only found to 
be reasonably cautious and careful. 

In case of a government company, the comptroller and Auditor general of India shall appoint the 
auditor and give him direction as to in which way the accounts are required to be audited and shall 
submit a copy of the audit report to the comptroller and Auditor general of India. 
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Conclusion 

An auditor places every important role in the company affairs. their role can never be undermined in 
the context of a company. The companies act clearly laid down the roles and responsibility and it is 
the duty vested upon them to act in accordance with it. Those provisions in the act make the process 
of auditing transparent and makes auditor's more efficient and effective. 
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NEWS 
 

 
CHARTERED ACCOUNTANTS AMONG 258 ARRESTED IN GST FAKE INVOICE 

FRAUDS 
 

 

 

258 persons have been arrested in the nationwide drive against fake Good and Services Tax (GST) 
invoice frauds since mid-Nov 2020.  Out of which 8 Chartered Accountants are involved and 2 persons 
have been booked under COFEPOSA (Conservation of Foreign Exchange & Prevention of Smuggling 
Activities Act). The drive by GST intelligence & CGST authorities is ongoing with more than 2,500 
cases booked against 8,000 fake GSTIN entities as of now. Authorities have recovered more than Rs 
820 crore from these fraudsters. 

 

CAs arrested in multi-layered fake GST invoice frauds via multiple bogus firms include BS Gupta 
(Jaipur), Daulat S Mehta & Chandra Prakash Pandey (Mumbai), Lalit Prajapati (Ahmedabad), S 
Krishnakumar (Chennai), Nitin Jain (Delhi), B Srinivasa Rao (Hyderabad) & Ankur Garg (Ludhiana). 
They all were operating multiple non-existent firms & fake entities to dupe the exchequer with 
fraudulent ITC utilisation in connivance with fraudsters & fly-by-night operators. 

That chartered accountants regulatory body, i.e the Institute of Chartered Accountants of India (ICAI) 
have also been informed about these arrests and have been asked to take appropriate actions.  

The Department of Revenue (DoR) stated that with the complete data sharing among GST, customs & 
income tax, & apt use of data analytics &Artificial Intelligence &Machine Learning have been helpful 
to the GST intelligence authorities as they were able to identify those who are indulged in tax evasion 
through various means including fake bills & also those availing these bills through layers of 
intermediaries. Due to these measures the DGGI have been able to unearth the fake firms and the final 
beneficiaries of ITC frauds, like in the ITC scam in manpower services (Swiggy, the food delivery 
chain & Instakart). 

It may be noted that this concerted nationwide drive against bogus GST invoice fraud has ensured 
better GST compliance to identify tax evaders & those availing input tax credits fraudulently, & thus, 
has resulted in record GST collection to the tune of more than Rs 1.15 lakh crore for Dec 2020. Also, 
this has resulted in an increase in the number of GSTR 3B return filers to more than 87 lakh in the 
month of Dec. 
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Amazon again writes to SEBI seeking stay on Future-Reliance Retail deal 

 

 

 
 Amazon has written to SEBI Chairman informing that the regulatory should not give no 

objection to the Future Retail transaction with Reliance as the Singapore International 
Arbitration Centre (SIAC) has constituted an arbitral tribunal.  

 As per Rule 10, Schedule I to the rules of SIAC, 2016 provides that the Emergency Arbitrator 
shall not have power after the Tribunal is constituted. Future Retail stands injuncted from 
proceedings with the transaction with Reliance and restrained by the award. 

 In view of Section 17(2) of the Arbitration and Conciliation Act, 1996, the interim award passed 
by the EA is deemed to be an order of a court under the Code of Civil Procedure, 1908, and 
continues to be in force.  

 That no appeal under Section 37 of the Arbitration and Conciliation Act, 1996 has been filed 
against the interim award. 

 "In view of the directions in the operative part of the interim award and the above, we request 
your good offices to take action by inter alia: (a) suspending review of the impugned transaction 
as well as the scheme involving the impugned transaction, and not granting any no-objection in 
relation to the same; and (b) directing the Indian stock exchanges not to issue any no-
objection/approval letter to FRL," Amazon said. 

 

CBI charges Shakti Bhog Foods for defrauding 10 banks of ₹3,269 crore 

 

 
 Sate Bank Of India has filed an FIR in central Bureau of Investigation (CBI) against Shakti Bhog 

Foods Limited for defrauding 10 banks to the tune of Rs 3,269 crore. SBI has stated that during 
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the forensic audit of Financial Year 2015-16 the company showed its inventory of Rs 3,000 
crore which got damaged due to pests and it suffered losses and later sold it at a very low price.  

 According to the stock and receivable audit report of the firm showed that in 2015 the 
warehouses of the company have a stock of over Rs 3,500 crore and none of the stock was 
obsolete or slow -moving.  

 "The account turned an NPA on account of inventory losses owing to a steep fall in paddy prices, 
underutilisation of capex in the rice and paddy segments in last two years and a delay in the tie-
up funds (PE investment) to tide over losses," reads the SBI complaint. That the top officials of 
the Shakti Bhog had siphoned off public money by falsifying accounts and forging documents.  

 The company had received an advance of over Rs 2,000 crore from consortium of 10 banks, led 
by SBI.  

 Till March 31, 2020 there was a total outstanding amount against Shakti Bhog stands Rs 3,269 
crore including an outstanding of Rs 1,903 crore of State bank of India. 
 

Delhi HC seeks Financial Intelligence Unit's reply on PayPal Plea 
 

 
 

Justice Prathiba M Singh issued notice to FIU (Financial Intelligence Unit) and sought its stand on 
PayPal’s plea challenging Rs 96 lakh penalty imposed on it for alleged violation of Money 
Laundering law.  

The court stayed FIU order subject to PayPal maintaining records of all its transactions and 
depositing within two weeks in the High Court a bank guarantee of Rs. 96 lakh. The court made 
Reserve Bank of India a party in the matter and directed Ministry of Finance and RBI to constitute 
a committee of its representatives to take policy decision at the highest level on whether such an 
entity can be considered as a reporting agency and be governed by the Prevention of Money 
Laundering Act.  

HC puts on hold Trial Court order summoning Make My Trip CEO in Cheating Case 
 
 

 
 The Delhi High Court has issued interim direction on online travel company Make My Trip 

(MMT) CEO Deep Kalra plea seeking quashing of the trial court order dated March 3, 2020 and 
proceedings emanating from it.  
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 The petition was files as the complainant lawyer had filed a cheating complaint with the police 
alleging that MMT and its CEO planned his holiday and conspired to cheat him. After carrying 
out an initial enquiry the police said that the dispute was purely of civil nature. Despite the report 
the Magisterial Court directed registration of an Fir for the offences of cheating and criminal 
conspiracy.  

 In the year 2017 the police filed a closure report stating that there was insufficiency of evidence 
and that the grievance was a consumer dispute and there was no concealment. 

 2019 the complainant lawyer filed a protest petition against the police closure report and the trial 
court allowed the plea.  
 

I-T Department launches Faceless Income Tax Appeals system 

 

 

 

 
 The Central Board of Direct Taxes (CBDT) launched the Centre's much-publicised reform 

measure of faceless income tax appeals. Under faceless appeals, all income tax appeals will be 
finalised online under the faceless ecosystem with the exception of appeals relating to serious 
frauds, major tax evasion, sensitive and search matters along with international tax and the Black 
Money Act. 

 The faceless appeal system will include allocation of cases through analytics and artificial 
intelligence and that there will be no physical interface between the taxpayers or their counsel’s 
and the Income Tax Department .  

 As per the CBDT, this system will ensure just and fair appeals orders, minimise further litigation 
and will also be instrumental in imparting greater efficiency, transparency and accountability in 
the functioning of the Income Tax Department. 

  About 4.05 lakh appeals, or about 88 per cent of the total appeals, will be handled under the 
faceless appeal mechanism and almost 85 per cent of the present strength of Commissioners 
(Appeals) shall be utilised for disposing off the cases under the faceless appeal mechanism. 
 

SC upholds validity of Insolvency and Bankruptcy Code (Amendment) Act, 2020; rejects 
Homebuyer's plea 
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 The Apex Court was hearing 41 petitions challenging March 2020 amendments to the 
Insolvency and Bankruptcy Act, 2016. The Supreme Court upheld two changes in the insolvency 
law that will help avoid delays through litigation—new owners can’t be held liable for actions 
of previous management and homebuyers require a minimum threshold to initiate bankruptcy. 

  Whether Section 32A is Constitutional?  
 That the amendment extinguishes the liability of a corporate debtor on the date when its 

resolution plan gets approved by the tribunal and a new management takes over. 
 The court stated that the amendment was done to enable the new management to make a clean 

break with the past and take over with a clean slate. The court added that no case was made out 
to hold the amendment unconstitutional.  

 10 % Threshold For homebuyers to Initiate Insolvency  
 Another amendment mandated the National Company Law Tribunal to admit insolvency 

petitions filed by at least 100 or 10% of the total homebuyers or allottees of a real estate firm -
Whichever is minimum.  

 The petitioners argued that the classification of individual creditors from other financial 
creditors was a violation of Article 14 of the Constitution and that the amendment had no 
rationale nexus with the objects sought to be achieved by the Code.  

 The court disagreed. It observed that the need for a threshold arose for this category of creditors 
as it would lead to the halt to indiscriminate litigation which would otherwise “result in an 
uncontrollable docket explosion as far as the authorities which work the Code are concerned’’. 
The top court upheld the retrospective nature of the amendment.  
 
 
SEBI fines Mukesh Ambani, Reliance Industries for ₹40 crore over 'Manipulative Trades' 
 

 

  
 

 The capital markets regulator , Securities and Exchange Board of India imposed fine of Rs 25 
crore on oil to telecom conglomerate and Rs  15 crore  on  Chairman Mukesh Ambani for 
manipulative trading doe in shares of Reliance Petroleum Limited in 2007 .  
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 The investigation conducted by SEBI related to the trading in the scrip of Reliance Petroleum 
Limited (RPL), which had merged with RIL in 2009. The board of RIL had approved the 
operating plan for the year 2007-08 and resource for the next two years- approx. Rs. 87,000 
crore. Later, RIL decided to sell around 5% of its shareholding in RPL.  

 “Subsequently, RIL admittedly appointed 12 agents, between October 2007 to November 2007, 
to undertake transactions in the November 2007 RPL Futures (settlement period November 1- 
November 29, 2007) on its behalf,” the SEBI order said. 

 There was a constant increase in the propose sale of shares in the cash Segment. “On 29th 
November 2007, RIL sold a total of 2.25 crore shares in the Cash Segment during the last 10 
minutes of trading resulting in fall in the prices of RPL shares, which also lowered the settlement 
price of RPL November Futures in the F&O Segment. RIL’s entire outstanding position of 7.97 
crores in the F&O Segment was cash settled at this depressed settlement price resulting in profits 
on the said short positions. The said profits were transferred by the agents to RIL as per a prior 
agreement,” SEBI said. 

 SEBI said that it observed that “RIL had entered into a well-planned operation with its Agents 
to corner the open interest in the RPL Futures and to earn undue profits from the sale of RPL 
shares in both cash & futures segments and to dump large number of RPL shares in the cash 
segment during the last ten minutes of trading on the settlement day resulting in a fall in the 
settlement price.” The order highlighted that the 12 entities earned a profit of Rs 513.12 crore in 
the derivatives segment of RPL during the month of November 2007. 

 The order also observed that the general investors were unaware that the entity behind the F&O 
segment trades was RIL. “The execution of the aforesaid fraudulent trades affected the price of 
the RPL securities in both Cash and F&O Segments and harmed the interests of other investors,” 
it said. 

SC pulls up Telangana Govt for insensitivity in Suicide of BHEL Woman Officer 
 

 
 The supreme court of india deprecated the request made by the telangana state counsel to adjourn 

the case for four weeks and called the state government insensitive to the plea of  the mother of 
a women FInance officer at BHEL. 

 The plea filed by the mother of 33-year old victim through advocate Alok Srivastava states that 
the victim who joined BHEL in 2009 and served till her last breath in 2019 was harassed and 
tortured by her own supervisors and office colleagues .The suicide note and the telephonic 
conversion with her sister on the last day also indicated that she was tortured and attempted to 
raped in office. Mother is concerned about the linguistic bias that telangana police might have 
as the victim is a hindi speaking outsider whereas the accused are natives of telangana. 
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 The apex court has directed the home secretary of telangana state to look personally into this 
matter and issue appropriate directions to ensure compliance with its direction. The court has 
also posted the matter for further hearing in the week commencing from December 14. 
 

CCPA sends Notices to 6 firms for false COVID-19 protection claims, directs FSSAI to 
take action in honey adulteration allegations 

 

 

 
 Central Consumer Protection Authority (CCPA) had sent notice to a total of Six companies for 

flase claims about their products being able to resist the Novel CoronaVirus or SARS-Co-V-2. 
 Directions were also sent to the Food Safety and Standard Authority of India (FSSAI) for taking 

required action against honey adulteration of honey by certain brands. 
 The showcause notices had been sent to a liquid floor cleaner manufacturer, hand sanitizer 

manufacturer, silk dress company and a popular apparel company. It has to be noted that amidst 
the massive outbreak of COVID-19 this can mislead consumers. This step can help to deter 
others from making any claims without substantial evidences. 

 A report by CSE claims that several Indian brands are adultering honey with sugar syrup.  
 The CSE study found that samples from Apis Himalaya, Baidyanath, Dabur, Hitkari, Patanjali, 

and Zandu failed the NMR (Nuclear Magnetic Resonance) test, but Apis, Dabur, Emami 
(Zandu), and Patanjali have refuted the same. 
 

Supreme Court reserves Judgement in Tata-Mistry Case 
 

 
 Cyrus Mistry was been removed from the post of chairman of Tata Sons in a board meeting held 

in 2016. Now it was announced by Shapoorji Pallonji Group this act was akin to a “blood sport” 
and was said to be a violation of corporate governance and Articles of Association. 

 On the other hand, Tata Group has opposed any allegations as according to them there was no 
wrong doing and the board was well within its right to remove Mistry. 

 The bench of Chief Justice SA Bobde, Justice AS Bopanna and Justice VS Ramasubramanian, 
reserved its verdict on the cross appeals filed by Tata Sons Pvt Ltd and Cyrus Investments Pvt 
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Ltd against the appellate tribunal NCLAT which restored Cyrus Mistry as Chairman of Tata 
conglomerate.  

 Senior advocate Harish Salve appearing for Tata quoted “such a fuss is being made about them 
but all due norms were followed and we were within our rights”. 

 Divan had said in defence of Mistry that neither a committee was formed nor Mistry was 
informed about this decision which was taken unanimously by the Board. 

 The Apex Court on January 10 granted relief to Tata Group by staying NCLAT order of 
December 18 2019.  

 While Tata says that there was no “quasi-partnership”, Mistry is seeking representation in 
Company in proportion of 18.37% stake held by his family. 
 

Dharavi Revamp Project: UAE-based Firm, STC moves HC and International Court of 
Arbitration against Maha Govt for cancelling tender 

 

 
 Seclink Technology Corporation (STC), a United Arab Emirates-based firm has knocked the 

doors of theHigh court and International Court of Arbitration against the Maharashtra 
government. The company took this action after the government cancelled the tender which it 
won with the highest bid of ₹28,572 crore. 

 On the condition of anonymity a company personnel said “We were the highest bidders when 
the tender was opened in 2019 and should have been rightfully awarded the contract. We had 
kept aside ₹28,572 crore in our escrow account which has been lying in there from the two years. 
We could have deployed this fund elsewhere” He added that they were denied opportunity on 
flimsy ground for which they have sought compensation of ₹10,000 crore. He also allegedly 
said that the new tender is being manipulated to ensure that the favored company gets the project. 

 The project that has been struggling to start from almost two decades now is again on a dark 
road. The assimilation of the ₹800 crore railway land has again put up a question mark to the 
future of this project.The whole project ,according to Pankaj Kapoor, managing director of 
Liases Foras, a real estate research firm, is flawed and unlikely to succeed. He says “ “Dharavi 
is a mini-township with a bustling cottage industry. Majority of the Dharavi residents work in 
this place itself and this aspect is being ignored. The whole focus is on constructing a concrete 
township instead of ensuring their livelihood,”  

 State housing minister Jitendra Awhad said he was unaware of any case being filed in the 
Dharavi issue. “I am unaware of any such suit being filed by Seclink. I will get the details from 
our officials,” said Awhad. 
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M&M Korean subsidiary SsangYong motor applies for rehabilitation with Seoul 
Bankruptcy Court 

 
 The south Korean subsidiary of the Mahindra&Mahindra SsangYong Motor Co. has filed an 

application for commencement of rehabilitation procedure with the Seoul Bankruptcy Court 
under the Debtor Rehabilitation and Bankruptcy Act of South Korea. It was because of the 
inability of SYMC to pay off the debts of about ₹408 crore, due on 14 December to debtors such 
as JPMorgan Chase, Bank of America and BNP Paribas.  The parent company had said that 
“SsangYong has also applied for an Autonomous Restructuring Support.” Some of the board’s 
decision of SYMC will be directed by the court which will also review the necessity of 
commencing the restricting. 

 Battered by the pandemic, SsangYong has continued to post losses through the March, June and 
September quarters this year too. It has accumulated operating losses of 309 billion Korean won 
(close to ₹2,100 crore) during the three quarters ending September this year despite cutting down 
fixed costs. 

 

'Can't afford Legal Fees for my Court Cases in India or UK', submits Vijay Mallya; wants 
French property sale money 

 

 

 The Insolvency and Companies Court got an appeal from the indebted liquor and Airline tycoon 
Vijay Mallya. The appeal was a request for the 1.5 million euros evolved from the realization of 
the sale of his property in France, of which he mentioned was to pay his outstanding legal costs 
o the barrister representing him in his bankruptcy case. 
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 The representative of Vijay Mallya, Philip Marshall QC had threatened to withdraw from the 
case if the fees were not paid and therefore Mallya would lose his legal representation at his 
bankruptcy hearing on 18 December. 

 Philip marshall had said that before October 2020 Mallya had his legal and living expenses 
covered from consultancy payments and a few other places. But since these arrangements would 
be discontinued in October, he has to resort to the funds derived from the sales of his properties 
in France which took place in summer. 

 Deputy ICC Judge Daniel Schaffer adjourned the application seeking release of 1.5 million euros 
to January 2021 and agreed to release only 240,000 euros, just to fund Mallya’s legal fees. 

 Mallya owes the Indian banks an eye watering amount of 11,000 crores, along with multiple 
millions to his legal advisors. 

 

 
Supreme Court stays Criminal Proceedings against Premji, Wife over merger of 

companies 

 

 The Supreme Court stayed proceedings against Azim Premji and his wife by Bengaluru court 
on a complaint about breach of trust and corruption arising after a merger of their three firms 
with Hasham Investment and Trading Company. The accusation was made by an NGO India 
Awake for Transparency. According to the NGO there had been an illegal transfer of assets from 
the firms Vidya, Regal and Napean to a private and a new company in 2014. 

 A bench led by Sanjay Kaul, while issuing a notice to the complainant NGO, stayed the criminal 
proceedings and summons issued by the trial court on allegations of criminal breach of trust and 
conspiracy under IPC and Corruption Act, 1988.  

 According to senior council Abhishek Singhvi argued that argued that trial court failed to 
scrutinize the evidence, and the court should have inquired before taking cognizance of claims. 
Premjis, claims the complaints to be mala fide, misconceived and dishonest. They say that the 
act is a way to enact vengeance due to a private personal grudge by Subramanian against whom 
they had filed a complaint regarding a bounced cheque worth crores. 
 

Fortis-IHH Share Sale: SC pulls up Banks for deal going through despite Delhi High 
Court bar 
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 According to the CNBC-TV18 report, on February 18, the Supreme Court had directed 17 banks, 
to the former promoters of Fortis Healthcare to explain the hospital chain’s share sale conducted 
despite being restricted by the Delhi High Court.  

 They are asked to reveal the specified details of the shares of Fortis Healthcare, sold by them 
since 17 January along with details of all encumbered and unencumbered shares of the 
healthcare held by them since 2017, to the court by 22 February.  

 Before this hearing, in 2019, the apex court had held Malvinder Singh and Shivinder Singh 
guilty to contempt of court and to purge the charges Rs. 1,171 Crores were deposited by each 
one of them. 

 In July 2018, IHH bought a 31 percent controlling stake of Fortis Healthcare, which triggered a 
mandatory open offer to acquire another 26 percent of it from the market.  

 The intent to continue on its growth plans for Fortis Healthcare, and the transaction to acquire it 
was done following all the applicable laws, said IHH Healthcare. 

 The acquisition of Fortis is IHH’s single biggest bet in India and, it can’t proceed on the open 
offer due to a Supreme Court stay order. 
 

German Drug Firm to pay $50 Million in US Purity Case at India Site 

 
 

 For deleting and concealing manufacturing records during a federal Food and Drug 
Administration drug purity inspection, Fresenius Kabi Oncology Ltd. has agreed to plead guilty 
in the U.S. court and pay $50 million as a penalty.  

 Brian Boynton, acting assistant attorney general in the Justice Department civil division, said 
that the international pharmaceutical company makes jeopardized vulnerable patients, along 
with announcing the agreement to U.S. District Judge Jennifer Dorsey. He also stated that by 
tampering with the documents, the company attempted to sabotage and thus, prevent FDA from 
ensuring the drugs’ purity and potency. 

 The company made a statement saying that patient safety is safeguarded at all times and blamed 
former employees of its plant, in Kalyani, West Bengal, India, for not providing the records to 
FDA authority. 
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 Prosecutor had mentioned that this plant makes drugs that are distributed in the U.S. 
 Fresenius Kabi further informed that the employees were fired and it was later informed to the 

public in 2013. He also added that resolving the misdemeanor criminal case would be net income 
neutral. He said that they are pleased to have resolved the issue and they also regret that such an 
event happened years ago. 

 The documents of the Court alleged that documents and devices containing evidence of 
manufacturing violations were either removed or deleted by the employees before the inspection. 

 Prosecutors said that the company will have to pay $30 million as a fine and forfeit another $20 
million, along with the implementation of a compliance program to prevent, detect and correct 
any such drug manufacturing violations. 
 
 

High Court asks GST Dept to tone down raids over suspected Tax Evasion 
 

 
 The Gujrat High Court asked the Central Government to take steps to prevent provisionally 

attaching bank account of a person over suspected tax evasion, by the GST department’s raids, 
after hearing a Central Goods And Services Tax Act related case. 

 The High Court issued the order saying that there have been multiple litigations coming before 
it, against the GST department and that the department authorities must give actions, like 
attaching a firm’s or individual’s bank account, a deep thought before enacting them.  

 A bench of Justices J B Pardiwala and I J Vora observed that in every case, in which the 
proceedings under Section 67 of the Act are initiated, an order of provisional attachment of the 
bank accounts under Section 83 of the Act would follow. Such exercise of power is not 
appreciated. The legislature granted this power to the authorities with the hope that such 
power won’t be exercised casually but cautiously and by applying mind to it. 

 The court continued to note that a casual exercise of this power will dilute the efficacy of the 
provision. Even though there are a plethora of judgments explaining section 83 of the act in 
detail, there are no less than 10 cases brought before the court related to it, every day. The only 
reason can be the mechanical exercise of the power prescribed under section 83. This shall stop 
at the earliest. So much judicial time is wasted in all such matters wherein the law is so well 
settled. 

 The bench has directed its Registry to forward one copy of each of the judgment to the Principal 
Secretary, Finance Department of the Central government, and also to the Chairman of 
the CBDT at the earliest. 

 The court was hearing an application filed by a city-based firm Chechani Trading Company 
which is engaged in trading ferrous and non-ferrous metal scrap, in which post a spot visit by 
the GST department at the premises of the company, the bank accounts were ordered to be 
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provisionally attached. This was challenged by the firm in the high court and their counsel 
submitted in the court that, “the orders are very cryptic and those do not reflect any application 
of mind…”. 
 

Mahindra wins battle against Jeep, design of Roxor SUV gets green signal for sale in US 

 

 The legal war between Mahindra and Jeep, which began with the US company accusing 
Mahindra for copying the design of its Wrangler in the Roxor SUV and its attempt to stop 
Roxor's sale in the US, has taken a halt after a recent decision which was in favour of Mahindra. 

 Once Jeep questioned the authenticity of the Roxor's design, its parent company Fiat Chrysler 
Automobile took legal action to prevent its sale. However, the US International Trade 
Commission proclaimed that the intellectual property rights of Jeep were not infringed by 
Roxor’s design and hence, gave a green flag to its sale. 

 While promptly after the decision, Mahindra expressed its delight by saying, “The ruling 
validates Mahindra's redesign of the highly popular Roxor off-road vehicle. Mahindra is now 
permitted to manufacture and distribute the redesigned 2021 Roxor.", FCA said that they are 
disappointed with the commission’s decision and they believe that they will be successful in 
appealing this decision.  
 
Supreme Court dismisses Skoda Volkswagen’s plea to quash FIR for alleged use of cheat 

device in car 

 
 The plea by Skoda Auto Volkswagen India to quash the FIR registered by a customer for alleged 

use of a cheat device in the German diesel car, in UP, has been dismissed by the Supreme Court. 
The bench of Chief Justice S A Bobde and Justices A S Bopanna and V Subramanian stated the 
verdict, mentioning why the scrutiny has to stop.  

 The complaint was filed in the National Green Tribunal, in December 2015, and in March 2019, 
a fine was established, which was stayed by the apex court, the carmaker argued, in the course 
of the hearing. It further mentioned that they moved to the high court for quashing the FIR 
lodged in UP. 

 The Allahabad High Court refused to rescind the FIR and dismissed the plea. 
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Supreme Court asks SAT to allow NSEL’s appeal in ‘not fit and proper case against 

brokers 

 
 The Securities Appellate Tribunal has been directed by the Supreme Court to allow the bourse 

to present its appeal in the “not fit and proper” case against the broker, said the National Spot 
Exchange Ltd. NSEL also stated that the opposition constructed by senior advocate and former 
finance minister P. Chidambaram on the brokers’ behalf, was turned down by the apex court. 

 It also said that the tribunal did not admit the plea on the technical ground of delay, which forced 
them to move to the apex court. 

 The markets regulator Sebi, after scrutinizing, found the brokers guilty of malpractices and 
hence, following the Economic Offences Wing –Mumbai Police report and the NSEL’s 
complaint, declared them “not fit and proper” to operate in the commodity segment. 

 After the NSEL crisis in 2013, the brokers avoided investigation and disciplinary action until 
the EOW-Mumbai unearthed their association in 2015, according to the statement. 

 Brokers challenged the Sebi order in the tribunal since, he failed to observe all the allegations 
of the complaint, NSEL, being the affected party, filed an appeal at SAT. 
 
Tycoon Sanjeev Gupta faces winding-up orders in London insolvency Court 

 
 The empire of the “savior of steel” has been hit with winding-up orders from investors and legal 

action threatens to bring it down. Citigroup, a US investment bank, has filed multiple 
applications in London’s insolvency court against some of Sanjeev Gupta’s commodities and 
industrial businesses, according to the people familiar with the matter, as under UK law, 
creditors can apply to the court to shut a debtor company. 

 To win, they must prove that the company cannot pay the debt, in which case the company’s 
assets can be sold to repay them. Citi is the trustee of bond-like products sold by Greensill 
Capital, which collapsed this month. The supply chain financing group packaged up debts from 
Gupta’s businesses into the products, which were then sold to the investor. 

 While the request of Financial Times to confirm the existence of this case was declined by a 
judge, saying that under rules introduced last year, petitions for winding up are private until they 
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have been considered for a court hearing, which may take several weeks, Citigroup and Credit 
Suisse declined to comment. 

 The process has been triggered outside of Grant Thornton’s administration of Greensill Capital. 
Gupta has been trying to negotiate a debt standstill with the administrators to prevent them from 
calling in about $5bn of loans he owes to the company. 

 Gupta’s GFG Alliance said that it remained in “constructive discussions” with Grant Thornton 
over this standstill and while this continues they will rigorously defend themselves on the ground 
that they have a three-year committed facility with Greensill. This will take months to play out 
in the court and in the meantime, they will take prudent steps to manage their cash and refinance 
their business.  

 Investors in Credit Suisse’s so-called supply-chain finance funds have about $1.3bn of exposure 
to Gupta’s metals and commodities businesses and Credit Suisse, the beleaguered Swiss bank 
that put $10bn of its clients’ money into Greensill’s investment products, is one of the main 
investors in these notes, the people familiar with the matter said. 

 

SEBI fines Mukesh Ambani, Reliance Industries for ₹40 crore over 
'Manipulative Trades' 

 

Reliance Industries’ Chairman Mukesh Ambani began his New Year with a fine of Rs 15 crore on 
himself and Rs 25 crore on his oil-to-telecom conglomerate for ‘manipulative trading’ done in shares 
of Reliance Petroleum Limited in 2007. The capital markets regulator, Securities and Exchange Board 
of India (SEBI), during a 95-page order, said that Mukesh Ambani being the director of RIL, was 
responsible for the manipulative activities of the firm. Along with the Mukesh Ambani and RIL, SEBI 
has also imposed fine of Rs 20 crore on Navi Mumbai SEZ and Rs 10 crore on Mumbai SEZ. 

The investigation conducted by SEBI associated with the trading within the scrip of Reliance 
Petroleum Limited (RPL), which merged with RIL in 2009. The Board of RIL had in March of 2007 
inter alia approved the operating plan for the year 2007-08 and resource requirements for subsequent 
two years — approximately Rs. 87,000 crore. After this, RIL decided to sell around 5% of its 
shareholding in RPL. 

“Subsequently, RIL admittedly appointed 12 agents, between October 2007 to November 2007, to 
undertake transactions within the November 2007 RPL Futures (settlement period November 1- 
November 29, 2007) on its behalf,” the SEBI order said. It further added that the 12 agents appointed 
by RIL took short positions in the F&O Segment on behalf of RIL, while RIL undertook transactions 
in RPL shares in the cash segment. 
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Between the said period, SEBI noted that RIL’s short position in the F&O Segment constantly 
exceeded the proposed sale of shares in the Cash Segment. “On 29th November 2007, RIL sold an 
entire of two .25 crore shares within the Cash Segment during the last 10 minutes of trading resulting 
in fall within the prices of RPL shares, which also lowered the settlement price of RPL November 
Futures in the F&O Segment. RIL’s entire outstanding position of 7.97 crores in the F&O Segment 
was cash settled at this depressed settlement price resulting in profits on the said short positions. The 
said profits were transferred by the agents to RIL as per a previous agreement,” SEBI said. 

SEBI said that it observed that “RIL had entered into a well-planned operation with its Agents to corner 
the open interest within the RPL Futures and to earn undue profits from the sale of RPL shares in both 
cash & futures segments and to dump large number of RPL shares in the cash segment during the last 
ten minutes of trading on the settlement day leading to a fall within the settlement price.” The order 
highlighted that the 12 entities earned a profit of Rs 513.12 crore within the derivatives segment of 
RPL during the month of November 2007. 

The order also observed that the general investors were unaware that the entity behind the F&O 
segment trades was RIL. “The execution of the aforesaid fraudulent trades affected the price of the 
RPL securities in both Cash and F&O Segments and harmed the interests of other investors,” it said. 

Earlier in 2017, the market regulator had ordered Mukesh Ambani’s firm and certain other entities to 
disgorge over Rs 447 crore within the RPL case. Later in November of 2020, the Securities Appellate 
Tribunal (SAT) had dismissed the company’s appeal against the order.xiv 

 

 

SC directs IBA, Banks to meet court-appointed receiver to chalk out proposal for 
financing incomplete Amrapali projects 

 

On Monday, the Supreme Court directed the Indian Bank Association (IBA) and representatives of 
other banks to satisfy the court-appointed receiver within the Amrapali Case to make sure that funding 
can be raised for unfinished projects in Noida and Greater Noida. 

The court’s direction came after the receiver R Venkatramani informed that he wasn't getting adequate 
response from banks regarding his proposal for financing Amrapali projects. Accordingly, the Court 
directed the advocates representing the banks along side their officials to satisfy the receiver and 
submit their final proposal by January 18. The order is awaited. 

The top court has been hearing the Amrapali matter every Monday. 

Over 40,000 homebuyers, who had invested in housing projects quite eight years ago, are yet to receive 
possession of their homes in Amrapali projects. 
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“The issue of project financing by banks for Amrapali projects may be a long pending problem which 
must be sorted at the earliest. The Supreme Court being conscious of an equivalent had been repeatedly 
asking the banks to finalise their proposal for an equivalent and had even roped within the Federal 
Reserve Bank of India. Once this issue of funding is sorted, we are sure that the Amrapali projects are 
going to be completed and delivered smoothly,” Kumar Mihir, advocate, representing Amrapali 
homebuyers told Moneycontrol. 

The SC also asked the receiver to travel through the response filed by the promoter of the embattled 
firm Anil Kumar Sharma and provides a report regarding diversion of funds by him within three weeks. 
The matter would be haunted for hearing within the first week of February. 

The government’s construction arm NBCC, that's engaged in completion of the unfinished projects, 
informed the court that they need issued a circular regarding re-engagement of experts and R K 
Agarwal, if he applied, are going to be considered for employment as a principle expert for NBCC. 
The Court will take a final judgment on subsequent date which is January 11, 2021. 

Agarwal may be a former senior executive of NBCC who was overseeing the development of 
unfinished Amrapali projects. He is now retired. 

The court also took up the applications filed by the buyers of convenience shops in Amrapali Centurian 
Park. It heard the buyers and therefore the counsels for Amrapali and directed Vinay Vishal Sahi, a 
director of Amrapali Group’s Centurian Park Private Ltd, to offer copy of his reply to counsel of 
Amrapali. The said applications will now be heard on January 18. 

The Court directed the affidavit filed by banks regarding the difficulty of transfer of Deoghar Hotel by 
Amrapali Group to tend to forensic auditors and listed it on January 18. 

The Court directed Enforcement Directorate (ED) to file the status report regarding Prem Mishra 
within three days and listed an equivalent for January 11. Prem Mishra may be a co-developer with 
the Amrapali Group in Madhya Pradesh. 

The SC also extended the time given to Odissa State Housing Board for the auction of the plots till 
March 2021 and directed New Raipur development authority to file its affidavit regarding the quantity 
deposited by it till date. 

A special court, on December 19, 2020, had granted the ED four-day custody of the Amrapali Group’s 
CFO, Chandra Wadhwa, for interrogation during a multi-crore fraud case. The central agency had 
moved the special court after its Lucknow branch on December 18, 2020, arrested Wadhwa from Delhi 
in reference to the fraud case involving diversion of money of over 40,000 homebuyers. 

Amrapali directors Anil Sharma and Shiv Priya were arrested by the ED in connection with their role 
in the financial fraud committed by the firm in January 2020 and have been serving time in jail since. 
All the arrests in the case have been made under the Prevention of Money Laundering Act, 2002. 

On December 15, 2020, the Lucknow bench of the Allahabad supreme court had rejected the bail pleas 
of Sharma, along side Amrapali’s statutory auditor Anil Mittal. 

The Group has allegedly siphoned off about Rs 6,000 crore of funds, collected as advances from 
homebuyers, who have invested within the company’s various projects across the country. 

The estimated cost of completion of of these pending projects of Amrapali is approximately Rs 8,500 
crore, and NBCC, with the support of the apex court, has already completed and handed over two 
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stalled projects, while implementation of some more projects is ongoing at the present with the funds 
made available by the Supreme Court. 

On July 23, 2019, the apex court had cracked its whip on errant builders for breaching the trust reposed 
by homebuyers and ordered cancellation of the registration of the Amrapali Group under the important 
Estate (Regulation and Development) Act, 2016, and ousted it from its prime properties within the 
NCR by nixing the land leases.xv 

 

S&R Associates represented Embassy REIT in Institutional Investment of ₹36.8 
billion 

 

S&R Associates represented the Embassy Office Parks REIT, India’s first listed land investment 
company , and its manager, Embassy Office Parks Management Services, in an institutional placement 
of 111,335,400 units for an amount of INR 36.85 billion to eligible institutional investors. this is often 
the first institutional placement by a listed land investment trust in India. 

The S&R team was led by partners Sandip Bhagat and Juhi Singh, and included associates Pratichi 
Mishra, Sonal Bhargava and Somya Jena. 

Embassy REIT completed a unit capital raise of ₹36.8 billion ($501 million) through an Institutional 
Placement of 111,335,400 units 

Embassy Office Parks REIT (Embassy REIT) has completed a unit capital raise of Rs 36.8 billion 
($501 million) through an Institutional Placement of units, the corporate said during a media release. 

The Securities Committee of the Board of Directors of Embassy Office Parks Management Services 
(EOPMSPL), manager to Embassy REIT, approved the issuance and allotment of 111,335,400 new 
units through this Institutional Placement. 

Mike Holland, Chief military officer of Embassy REIT said, "This Institutional Placement of latest 
units diversifies our unitholder register, enhances the liquidity of our units, and is predicted to facilitate 
the REIT’s potential inclusion into additional global benchmark equity indices." 

The Placement issue price of Rs 331.00 per unit represents a discount of 4.99% to the applicable floor 
price of Rs 348.38 per unit calculated in accordance with applicable SEBI regulations. 

Embassy REIT has proposed to use the proceeds from this Placement to fund its proposed acquisition 
of Embassy TechVillage (ETV) that it announced earlier on November 17, 2020, and for general 
purposes. 

Embassy REIT is acquiring ETV from the Embassy Sponsor, members of the Blackstone group and 
other selling shareholders, for an entire enterprise valuation of Rs 97,824 million ($1.3 billion). The 
transaction is predicted to shut by end of December 2020. 
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Morgan Stanley India Company, Kotak Mahindra Capital Company, BofA Securities India J.P. 
Morgan India, Axis Capital, HSBC Securities and Capital Markets (India) and IIFL Securities served 
as Joint Bookrunning Lead Managers for the offering.xvi 

Ripple Investor’s request to reclaim its $175M Investment rejected by Court 

 
One of Ripple Labs’ largest financial backers lost its bid to reclaim its $175 million investment within 
the blockchain company. 

A Delaware Court denied the multi-billion asset manager Tetragon Financial Group’s request to 
redeem its Ripple equity for cash in the midst of an ongoing legal battle between Ripple and the U.S. 
Security and Exchange Commission. 

U.K.-based Tetragon filed suit in January to reclaim its portion of the $200 million Series C financing 
of the blockchain company it led in 2019. The suit also aimed to freeze Ripple’s quick assets until it 
paid up. Now it appears Ripple won’t need to , with a Delaware Chancery Court judge on Friday 
rejecting the plaintiff’s case. 

Ripple called the lawsuit meritless at the outset, saying at the time Tetragon only had a case if the 
SEC determined XRP to be a security. The terms of the initial investment gave Tetragon the proper to 
redeem its Ripple equity, if XRP was found to be a security. 

“XRP is not any more a security after the SEC filed the enforcement action than it had been before 
it,” the court said, as quoted during a Ripple handout . “The enforcement action, by contrast, asks 
that question. The question isn't yet resolved, so a determination has not yet been made.” 

“Let’s call Tetragon’s lawsuit what it's — an opportunistic move to require advantage of the SEC’s 
allegations. What has always been clear (and made so even more today) is that the SEC still has to 
try to prove their case in Court; which we do not believe they're going to be ready to do,” Ripple said 
during a statementxvii 

 

Infosys’ Saudi JV Partner files Lawsuit against it in US Court 

 

Infosys’ venture partner in Saudi Arabia has filed a lawsuit during a California court alleging that the 
Bengaluru-based IT services provider violated US law on corruption. 
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In the lawsuit filed in the District Court of California on December 21 — reviewed by ET -- Saudi 
Prerogative Company (SPC) said Infosys NSE 0.72 % had violated the Racketeer Influenced and 
Corrupt Organizations Act (RICO). SPC has interests spanning IT, communications, defence and 
Homeland Security , construction and transportation within the West Asian country . 

SPC alleged that Infosys falsely claimed that it had been not making money from certain contracts and 
requested it to scale back its 8% commission by a minimum of half or waive it off completely, which 
led to financial losses. The Saudi firm, however, said it discovered later that the IT services provider 
had made substantial money on an equivalent contracts. 

Infosys confirmed to ET that a lawsuit had been filed and said it might defend itself vigorously against 
the allegations. 

“While we cannot discuss the specifics of any ongoing litigation, we confirm that the corporate 
maintains strong policies and procedures reflecting its commitment to the very best level of 
compliance, integrity, and ethical business practices in all jurisdictions in which it operates,” the 
company said in a statement. 

SPC told ET during a statement that it might vigorously litigate this matter. 

“For years, Infosys attempted to take advantage of SPC's stellar reputation and standing within the 
Kingdom by demanding that SPC engage in unethical conduct, including demands that SPC use its 
standing to inappropriately influence judicial and other proceedings. SPC's continual refusal to engage 
in such conduct resulted in, among other things, retaliation by Infosys," it said. 

According to the lawsuit, in April last year Infosys made an invitation to dissolve the JV thanks to 
financial disputes. It doesn't explicitly say it whether it had been formally dissolved. Infosys entered 
into the JV in 2016 to conclude IT services for customers located in the Kingdom of Saudi Arabia. 
The company held 70% stake within the venture, with SPC owning the remainder . 

SPC has hired celebrity lawyer Bobby Samini, who within the past has represented several high-profile 
clients within the us , including businessman Donald Sterling against the National Basketball 
Association (NBA).xviii 

 

High Court asks Centre Govt to 're-look' Definition of 'Textile' based on a 1983 
SC Verdict 

 

In a crucial order, the Gujarat supreme court has directed the Centre to see its definition of ‘textile’ for 
the aim of levying excise duty after the revenue authority treated agro shade net and geogrid as plastic 
material. 
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The issue reached the HC after the central excise commissioner in Ahmedabad issued notice in June 
2020 to at least one CTM Technical Textiles Ltd to distribute ₹3.65 crore duty and penalty of equal 
amount for manufacturing agro shade nets and geo grids since 2007. 

It said these goods might be termed as articles of plastics because both the products are made from the 
HDPE strips of but 5mm width. They are not made out of textile material. The central government 
relied on a circular issued in 1992 by the Central Board of Excise and Customs and a 1994 trade notice 
issued by the Ahmedabad district collector. 

The company argued that both the things were exempted from excise duty. Moreover, it's the sole 
company out of hundred others producing these materials to possess been asked to pay duty. 

The bench comprising of judge Vikram Nath and Justice J B Pardiwala noticed that the excise 
commissioner refused to believe that the fabric was textile even after the department chemical 
examiner’s opinion that agro shed net is knit and geo grid fabric are woven fabric and polyester yarn 
is employed for the weaving. 

The court further said that the raw materials used for both the products include High Density 
Polyethelene (HDPE) strips, which may be a plastic material. But, plastic is employed in textile fabric 
– polyester, telelene, nylon fabrics etc. 

The HC reminded the revenue authority that it's not the fabric that's used that defines textile, but it's 
the method of producing that defines what's textile. The HC cited the definition of textile as made by 
the Supreme Court for the aim of taxation. 

The high court ordered the Union of India to re-look into its definitions with observation, “Prima facie, 
it appears that the understanding of the word ‘textiles’ in common parlance has not been considered 
by the Board also as by the Ahmedabad Collector while issuing the impugned Order and therefore the 
Trade Notice respectively. Instead of considering the tactic of weaving as a relevant factor, the 
character of the staple seems to possess been taken into consideration while issuing such Order and 
Trade Notice.” 

The high court pulled up the revenue authority for seeking to levy duty only on one company and that 
too by not following proper procedure. It quashed the notice and ordered the excise commissioner to 
require a fresh decision on the difficulty after hearing the corporate company.xix 

 

HC puts on hold Trial Court order summoning Make My Trip CEO in Cheating 
Case 

 

The Delhi supreme court has placed on hold an attempt writ summoning online travel company Make 
My Trip's (MMT) CEO Deep Kalra during a cheating case filed by a lawyer. 

Justice Anu Malhotra issued the interim direction on Kalra's plea seeking quashing of the court order 
dated March 3, 2020 and proceedings emanating from it. 
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The high court also issued notice to the state and the lawyer, who had lodged the cheating complaint 
against MMT, its CEO and a company employee, seeking their response on Kalra's plea by February 
10, subsequent date of hearing. 

"The matter be re-notified for February 10, till which date the impugned order against the applicant 
(Kalra) is stayed," the court said. 

Kalra was represented by senior advocate Vikas Pahwa, who told the supreme court that the police 
filed a closure report within the case in 2017 saying there was insufficiency of evidence, the grievance 
of the complainant-lawyer was a consumer dispute and there was no concealment. 

The complainant-lawyer had filed a cheating complaint with the police alleging that MMT, its CEO 
and one among its employees, who had planned his holiday package, conspired to cheat him, Kalra's 
plea, filed through advocates Ridhima Mandhar and Kartik Khanna, has said. 

Pahwa told the court that after completing an initial enquiry, the police had in 2014 said the dispute 
was purely of civil nature and no cognisable offence was made out. 

Despite that report, the magisterial court had directed registration of an FIR and thus the FIR for the 
offences of cheating and criminal conspiracy was lodged against MMT, Kalra and therefore the 
employee who had planned the vacation for the complainant-lawyer, the petition has said. 

The complainant-lawyer had in 2019 filed a protest petition against the police's closure report. In 
March last year, the court allowed the plea and summoned the corporate , Kalra and the employee, it 
said. 

Hence, this petition for quashing the court order was filed, it said.xx 

 

HC orders to reactivate the DINs and DSC of Directors alleged of Non-
Compliance and Non-Filing of Balance Sheets and Returns 

 

The Delhi supreme court ordered the reactivate the Director Identification Numbers (DINs) and Digital 
Signature Certificates (DSCs) of Directors alleged of non-compliance and non-filing of balance sheets 
and returns of the company for several years. 

The Petitioners are Directors of Nanda Industrial Consultants Private Limited. The present writ 
petitions are preferred seeking directions for reactivation of their DINs and DSCs numbers so as to 
enable them to file the required documents. 

The numbers of the Petitioners are deactivated due to non-compliance and non-filing of balance sheets 
and returns of the corporate for several years. The Petitioners were initially disqualified from acting as 
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Directors, under Section 164(2)(a) of the businesses Act, 2013 which then resulted within the 
deactivation of DIN and DSC numbers. 

Mr. Singh, counsel for the Petitioners/Applicants, submitted that if the DINs/ DSCs are being 
reactivated, he does not press the prayers challenging the constitutional validity of Section 164 of the 
Companies Act, 2013. 

The division judge bench Justice Prathibha M.Singh and Justice Subramonium Prasad noted that a 
substantial period of disqualification has already been undergone by the Petitioners. Re-appointment 
of new directors, seeking approval for the same, and then filing documents of the Company under the 
Scheme, would be an impractical solution. 

Thus the court while leaving questions of law open, within the facts and circumstances of those two 
cases, so as to enable the Petitioners/Directors to avail of the Scheme, directed that the DINs and DSC 
of the Petitioners be reactivated within 24 hours.xxi 

 

German Drug Firm to pay $50 Million in US Purity Case at India Site 

 

An international drug company has agreed to plead guilty during a U.S. court and pay $50 million for 
deleting and hiding manufacturing records in India during a federal Food and Drug Administration 
drug purity investigation. 

Fresenius Kabi Oncology Ltd. put vulnerable patients at risk, Brian Boynton, acting assistant attorney 
general in the Justice Department civil division, said in a statement submitted Tuesday which 
announced the agreement to U.S. District Judge Jennifer Dorsey in Las Vegas. A plea date was not 
immediately set. 

By hiding and deleting manufacturing records, FKOL sought to obstruct the FDAs regulatory authority 
and prevent the FDA from … ensuring the purity and potency of drugs intended for U.S. consumers, 
Boynton said. 

Fresenius Kabi is a subsidiary of Fresenius SE & Co. KGaA healthcare group based in Bad Homburg, 
Germany. It said in a statement that patient safety was and has continued to be safeguarded at all times. 

It blamed former employees at a corporation plant in Kalyani, West Bengal , India, for failing to supply 
records during an FDA inspection that prosecutors said occurred in January 2013. 

The plant makes cancer drugs distributed within the U.S., prosecutors said. 

The employees were fired and therefore the company informed the general public in July 2013, 
Fresenius Kabi said, adding that resolving the misdemeanor criminal case would be net neutral. Its 
parent company is publicly traded in Europe. 
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While we are pleased to possess reached this resolution, we regret that such events happened years ago 
in one among our plants,” Fresenius Kabi CEO Mats Henriksson said. 

Court documents alleged that employees removed computers, documents and records before the 
January 2013 FDA inspection, and deleted spreadsheets that contained evidence of producing 
violations. 

The company can pay a $30 million fine and forfeit another $20 million, prosecutors said. It also 
agreed to implement a compliance program to stop , detect and proper violations of U.S. law relating 
to the manufacture of cancer drugs intended for terminally ill patients, they said.xxii 

 

Facebook face off with Legislative: 'Not under obligation to appear' says Social Media 
giant on Parliamentary Panel summon 

 
Facebook 

Can social media company Facebook choose to not appear before parliamentary and state-assembly 
panels if it doesn’t want to? That question saw interesting exchanges in the Supreme Court on 
Wednesday with the court telling the company that this seeming lack of accountability is “a very 
difficult proposition to accept” and the Centre, reacting to the company’s claim, nuancing its earlier 
position and saying the company would have to appear before Parliament or a state assembly if they 
have the “legislative competence” on the subject at hand. 

The exchange and Facebook’s contention that it could choose not to appear before any institution, as 
long as it follows the laws, is interesting because it comes at a time when the Union government is 
readying a framework to regulate social media and digital media companies. 

“Logically, you are a platform for debate. So, the debates will occur. But you say that you do not want 
to participate in a debate or a discussion or an inquiry before any committee. But you still want to carry 
out business in India. You are saying that I am willing to do business in India; I will provide a platform 
for debate but I do not want to be accountable. That is a very difficult proposition to accept,” said a 
bench, headed by Justice Sanjay Kishan Kaul. 

This came after Facebook told the court that it is not obligated to appear before any committee of 
Parliament or the state assemblies — a stand promptly opposed by the Central government. 

The social media company said it cannot be compelled by any committee of the parliament or the state 
assembly to participate in an inquiry and that its move to appear before a parliamentary panel on 
information technology last month was “a business decision”.  

The Centre, countering Facebook’s submission, submitted before the bench, which also included 
justices Dinesh Maheshwari and Hrishikesh Roy, said that the tech company is bound to appear and 
depose if a parliamentary panel summons it. 
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The disagreement in the top court came across during the hearing of a petition by Ajit Mohan, head of 
Facebook India, who challenged the summons issued to him by peace and harmony committee of the 
Delhi assembly, asking him to appear and answer some queries on the role of the social networking 
portal in the Delhi riots in February 2020. 

As the hearing commenced, the bench asked whether Facebook’s position was that it had a right not 
to appear before any committee after it has already attended the summons from the parliamentary 
committee of information technology in January.  

Senior advocate Harish Salve, representing Facebook, answered in the affirmative: “I have the right to 
not appear irrespective of the institution. I am complying with all the laws. I am not breaching any 
law. But I can choose not to appear before any committee.” 

Salve added that except for one contention that Parliament has the power to regulate the social media 
and intermediaries, which the Delhi government does not have, Facebook would raise the same 
arguments to not appear before the parliamentary panel too. 

“Both sides are saying we took sides. What is going on here is a political battle. Their (Delhi 
government’s) face off is not with Facebook but with the Union. I have a right to not go and that is 
how I understand my right to silence. I don’t want to be in the middle of a divide,” emphasised Salve. 

At this, the bench retorted: “You are a powerful platform and the argument is that you cannot be an 
unaccountable platform. You have no hesitation to go before the parliamentary committee. There you 
may face the same divide but you still went.” 

Salve replied: “I went because of a commercial compulsion. It is my choice to agree where to appear. 
I may choose not to go to any committee. And I don’t want to give my reasons too because that may 
create more problems.” 

Solicitor General Tushar Mehta, representing the Centre, opposed this: “If the assembly has the 
competence, Facebook cannot say no. My case is Facebook’s coming to parliament cannot be a 
voluntary act; they are bound to come. Likewise, if a state assembly has the legislative competence on 
the subject it is dealing with, Facebook should go there too.” 

This submission by Mehta is different from his previous statement made on February 17 when he had 
said that Facebook is accountable only to Parliament and not to any state assembly since only the 
Centre has the power to frame laws on social media and intermediaries. 

At this juncture, the bench told Salve: “Let us assume the IT Ministry wants to call you. You say I do 
not want to come but the ministry has power and there is a platform on which you operate. Can you 
say I am hands off? It has been troubling our minds.” 

Senior advocate Salve reiterated that Facebook has a constitutional right and maintained that the 
company, while opting not to go before the peace and harmony committee, had placed its case on the 
jurisprudential principles that the Delhi assembly lacked the power as well as the legislative 
competence on the subject of law-and-order which is under the Union government in the Capital. 

The bench reserved its verdict on Mohan’s plea on the validity of the summons issued to him and 
Facebook. 

The Supreme Court has not indicted any date for delivering the judgment.xxiii 
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CBI charges Shakti Bhog Foods for defrauding 10 banks of ₹3,269 crore 

 

The Central Bureau of Investigation (CBI) has filed an FIR against Shakti Bhog Foods Limited on the 
complaint of State Bank of India (SBI) for defrauding 10 banks to the tune of ₹3,269 crore. 

Along with the Delhi-based Shakti Bhog Foods Limited, the agency has named its Managing Director 
Kewal Krishna Kumar, directors Siddhrath Kumar and Sunanda Kumar as accused in the case. 

The SBI in its complaint to CBI has alleged that during the forensic audit of Financial Year 2015-16, 
the company showed its inventory of Rs 3,000 crore got damaged due to pests and it suffered huge 
losses and later it was sold at very low price. 

However, according to SBI, the stock and receivable audit report of the firm showed that in 2015, the 
warehouses of the company have a stock of over Rs 3,500 crore and none of the inventory was obsolete 
or slow-moving. 

The FIR says that the top officials of Shakti Bhog siphoned off public money by falsifying accounts 
and forging documents. 

Shakti Bhog Foods Limited is a 24-year-old company and had a turnover of ₹6,000 crore in 2014. 
However, next year, the accounts of the company with an outstanding of ₹2,016.60 crore turned non-
profitable assets and in 2019, it was declared fraud. 

"The account turned an NPA on account of inventory losses owing to a steep fall in paddy prices, 
underutilisation of capex in the rice and paddy segments in last two years and a delay in the tie-up 
funds (PE investment) to tide over losses," reads the SBI complaint. 

The company had received advance facilities of over ₹2,000 crore from a consortium of 10 banks, led 
by State Bank of India. 

As on March 31, 2020, the total outstanding amount against Shakti Bhog stands ₹3,269 crore including 
an outstanding of ₹1,903 crore of State Bank of India.xxiv 

Amazon vs Future Retail: SC bars NCLT from making final order on 
sanctioning of schemes b/w Future-Reliance 
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On Monday, the Supreme Court restrained the National Company Law Tribunal (NCLT) from passing 
the final order on sanctioning of schemes between Future Retail Limited and Reliance Retail. The 
court was hearing a petition filed by e-commerce firm Amazon to stall the ₹24,713 crore deal. 

A bench comprising of Justice RF Nariman and Justice BR Gavai issued the interim order, stating the 
tribunal will not sanction the scheme even if the meetings of the creditors and shareholders of the 
Future groups takes place. The top court has also issued notices to Future Retail Ltd, its chairperson 
Kishore Biyani and others and sought their replies. 

US-based Amazon had sought to maintain the status quo on the FRL-Reliance deal till various legal 
issues relating to the matter were finally decided. 

While issuing notice, the bench said that the reply to the appeal of Amazon must be filed in three weeks 
and rejoinder after two weeks thereafter and the US company’s appeal will be listed for hearing after 
five weeks. Amazon had in January approached Delhi High Court seeking enforcement of the interim 
order of the Emergency Arbitrator (EA) at the Singapore International Arbitration Centre (SIAC) that 
had restrained FRL from going ahead with the deal with Reliance. 

“No provision for appeal is provided against an order passed under Section 17(2) of the Arbitration 
and Conciliation Act. The respondents (FRL) have not challenged the EA order itself, but have 
preferred to challenge the single judge order enforcing the EA order,” the US giant said in its petition 
to the top court. 

On February 8, a division bench of the high court led by Chief Justice DN Patel had stayed a single 
judge’s direction of February 2 putting a temporary freeze on the deal between Future Retail and 
Reliance. The order came on FRL’s appeal seeking a stay of the February 2 order where the firm 
claimed that due to the status quo position, the proceedings before NCLT for approving the 
amalgamation scheme were held up.xxv 

SUPREME COURT ASKS SAT TO ALLOW NSEL'S APPEAL IN 'NOT FIT 
AND PROPER' CASE AGAINST BROKERS 

 

The National Spot Exchange Ltd (NSEL) said the Supreme Court has directed the Securities Appellate 
Tribunal (SAT) to permit the bourse to present its appeal within the "not fit and proper" case against 
brokers. 

The apex court, thus, rejected the opposition put up by senior advocate and former minister of finance 
P Chidambaram on behalf of brokers, the NSEL said during a handout . 

The tribunal had refused to admit the plea on technical ground of delay, forcing the NSEL to maneuver 
the Supreme Court, it said within the statement. 

Pursuant to an investigation, markets regulator Sebi had declared the brokers "not fit and proper" to 
function within the commodity segment, on finding the brokers (Motilal Oswal Commodities, 
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NSE 2.04 % Commodities, Phillip Commodities, Anand Rathi Commodities and Geofin Comtrade) 
guilty of malpractices. 

The regulator's order came following the report by the EOW-Mumbai and complaint filed by the 
NSEL. 

"These brokerages were accused of offering assured returns, KYC (Know Your Customer) 
manipulation, client code modification, infusing benami funds by creating fictitious client accounts 
and luring clients to trade on NSEL through funding by their NBFC (non-banking financial company) 
arm," the statement noted. 

After the NSEL crisis in 2013, brokers evaded scrutiny and punitive action until 2015 when their 
involvement was unearthed by forensic auditors of the Economic Offences Wing (EOW) of the 
Mumbai Police, according to the statement. 

The Sebi order was challenged by the brokers within the tribunal. 

Since the NSEL was an affected party and as Sebi did not consider all the allegations and material 
within the complaint filed by it against the brokers, the NSEL filed an appeal at SAT.xxvi 

 

Recent Legal News in Corporate Law in India –  

 The Ministry of Corporate Affairs recently stated that over 300 Indian companies 
have filed for bankruptcy in the period between 2018 and 2020 (149 companies 
in 2018, 103 in 2019 and 72 in 2020, rounding up to 324 companies). As per 
reports by the National Company Law Tribunal , there were 8330 applications in 
2018, 12091 in 2019 and 5282 last year.  

 It is necessary for a Limited Liability Partnership (LLP) to file mandatory returns 
i.e. Form 8 as well as Form 11,irrespective of the fact that it does business or not. 
Additionally,  non filing of this will lead to penalties and prosecution under the 
LLP Act (Default for LLPs in default of filing statutory return is Rs 100/- per day 
with no maximum limit. The LLP must file overdue returns in Forms 8 and 11 
only the financial year till when it has concluded to carry on business/commercial 
operations, as per Rule 37(1A)(I) of LLP Rules. 

 The Bankruptcy Court has initiated insolvency proceedings against Tops 
Security, a security services provider, after the Punjab Bank approached National 
Company Law Tribunal Mumbai last year to bring about proceedings of corporate 
insolvency.  Chartered Accountant Rajendra Karanmal Bhuta has been appointed 
as IRP (Interim Resolution Professional).  

 The Supreme Court has directed the Securities Appellate Tribunal (SAT) the 
National Spot Exchange Limited (NSEL) to present its appeal in the “not fit and 
proper” case against brokers. Securities and Exchange Board of India (SEBI) had 
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previously declared the brokers, namely, Motilal Oswal Commodities, Anand 
Rathi Commodities, Philip Commodities and others) guilty of malpractices.  

 A Supreme Court Bench comprising of Justice R. F. Nairman and Justice B.R. 
Gavai has issued an interim order barring the National Company Law Tribunal 
from passing the final order on sanctioning of schemes between Future Retail and 
Amazon Retail, in response to Amazon’s petition to stall the Rs 24, 713 crores 
deal. The Court also stated that the response to the appeal of Amazon must be 
filed in 3 weeks and rejoinder after 2 weeks thereafter and the US Company’s 
appeal will be listed for hearing after 5 weeks. 

 The Ministry of Corporate Affairs is set to launch the MCA21 portal in FY22 
with the object to “to strengthen enforcement, promote ease of doing business, 
enhance user experience, and facilitate seamless integration and data exchange 
among regulators.” The third version of this portal will be assisted by artificial 
intelligence with “micro-services architecture with high scalability and 
capabilities for advanced analytics” along with modules for Compliance 
Management System (CMS), e-adjudication, e-consultation etc.  

 The Finance Industry Development Council (FIDC) which is the industry body 
for Non-Banking Finance Companies (NBFCs) stated that uniformity in 
regulation of these companies are required as well as asked for relaxations to the 
new rules recommended by the Reserve Bank of India (RBI). In a letter to RBI, 
the FIDC stated “We appreciate the need to harmonize IRAC (Income 
Recognition & Asset Classification) norms across banks & NBFCs. However, 
given the huge impact of this on these companies, we would recommend making 
this shift over a period of 3-4 years from 180 days to 150, 120 & then to 90 days 
in order to cushion the impact of this change on these entities.” A further request 
was sought for a 5 year period for implementation of the new rules proposing Net 
Owned Fund (NOF) requirement of Rs 20 crores to Rs 10 crores for NBFCs. It 
has also demanded relaxation in the risk weights kept for various NBFCs 
depending on the asset class and also a refinance agreement to ensure funding for 
small & medium-sized NBFCs.  

 According to the Directorate General of GST Intelligence (DGGI), among the 
258 persons arrested in the nationwide campaign against fake GST invoice frauds 
since November 2020, 8 are Chartered Accountants. They have been booked for 
operating 25 fake firms to fraudulently avail and pass on Input Tax Credit (ITC) 
through fake invoices.  Institute of Chartered Accountants of India (ICAI) which 
is the regulatory body for Chartered Accountants in the country have been duly 
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informed about these arrests and been asked to take required actions under the 
relevant laws. 

 The High Court of Delhi has ruled that the issue of applicability of the notification 
increasing the pecuniary threshold under the Insolvency & Bankruptcy Code 
(IBC) to Rs 1 crores is not under the administrative capacity of the Registrar of 
National Company Law Tribunal (NCLT). This was in response to the petition 
filed by Skillstech Service Pvt Ltd which pleaded that the NCLT’s Registrar has 
failed to even list their matter before the appropriate bench of NCLT, on the 
ground that the threshold of the pecuniary jurisdiction of the NCLT has now been 
amended by a notification dated 24th November, 2020, from Rs.1 lakh, to Rs.1 
crore. While ruling in favor of the petitioner, the Court stated “his court is of the 
opinion that the question as to whether the NCLT has jurisdiction to entertain a 
particular case or not cannot be determined by the Registrar in the administrative 
capacity. The Registrar would have to place the matter before the appropriate 
bench of the NCLT, for the said question to be judicially determined. The 
appropriate bench of the NCLT would have to then, take a considered view as to 
whether notice is liable to be issued in the matter or not.” 

 The Supreme Court has directed 17 banks to former Fortis Healthcare promoters 
to explain the hospital chain’s share sale to IHH Healthcare including disclosure 
of specified information to the courts. Among the lenders include Axis Bank, 
Kotak Mahindra Investment, Yes Bank etc. In July 2018, IHH had bought 31% 
controlling stake for Rs 4000 crores in Fortis Healthcare. 
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