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FOREWORD 

 
More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state of 

affairs has changed in recent times, it is only in that many lawyers and judges have now joined 

the rest of the world is complaining about the quality of legal prose. My best wishes to all these 

student contributors, for their future endeavors. My best wishes and assurance to the readers that 

this will add a lot to the knowledge after reading this perfect case compilation. It’s not just  for 

the legal fraternity but for anyone who has an interest in the field of law. 

By - 

 
Vrinda Khanna, Associate 

All India Legal Forum 
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PREFACE 

 
May there be Peace in Heaven, may there be Peace in the Sky, may there be Peace in the Earth, 

May there be Peace in the Water, May there be Peace in the Plants, May there be Peace in the 

Trees, May there be Peace in the Gods in the various Worlds, May there be Peace in all the 

human beings, May there be Peace in All, 

PEACE, PEACE, PEACE. 

 
Our age-old culture prays for peace and happiness for one and all. Family is the first and oldest 

social group. It has played an important role in the stability and prosperity of the civilization. 

Almost everything of lasting value in humanity has its roots in the family. Peace and harmony in 

the family are important for the all-round development of children. This Compilation of 

Judgments of the Supreme Court of India and High Court of India by All India Legal Forum is 

aimed at bringing about desired sensitivity in all duty holders. We’re glad to be a part of the All- 

India Forum. 

Here’s an introduction to my team: 

Patron- in-Chief: Aayush Akar 

Editor-in-Chief: Shubhank Suman 

Senior Manager: Mahimashree Kar 

Manager: Deb Zyoti Das 

Researchers: 

Elamathy. S 

Yash Sharma 

Astha miglani 

Editor: Vinay Chandel 
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DISCLAIMER 

 
Team AILF India has made all efforts to summarize the cases from original cases retrieved from 

AIR and SCC. In some cases, the team has tried to summarize cases from the available sources 

as they could not find original ones. 
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CONSTITUTIONAL LAW 

 

The Preamble 

The Preamble refers to the introduction or preface to the constitution. It contains the essence of the entire 

constitution. The Constituent Assembly first met on Dec. 9th, 1946 and the preamble to the Indian 

constitution based on the ‘Objective Resolution’ drafted and moved by Pandit Nehru on Dec. 13th, 1947. 

 

Text of the Preamble 

We, The People of India, having solemnly resolved to constitute India into a SOVEREIGN SOCIALIST 

SECULAR DEMOCRATIC REPUBLIC and to secure to all its citizens: - 

 JUSTICE - Social, Economic and Political; 

 LIBERTY - of thought, expression, belief, faith and worship; 

 EQUALITY - of status and of opportunity; and to promote among them all 

 FRATERNITY - assuring the dignity of the nation; 

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November 1949, do HEREBY 

ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITUTION. 

 

Components of the Preamble 

a) Some of the important components of the preamble are as follows: 

Firstly, It indicates the source of authority of the constitution i.e. it states that the constitution has to 

derive its authority from the people of India. 

b) Secondly, it defines declares India as a Sovereign, Socialist, Secular, Democratic and Republican 

State. 

c) And, it defines the objects which the constitution seeks to promote, such as - justice, liberty, 

equality & fraternity etc. 
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Preamble as a Part of the Constitution 

The Supreme Court of India in the Berubari Case (1960) specially opined that Preamble is not of part of 

the constitution. (Verdict by Justice Gajendragadkar) (*) Reference by the President of India under article 

143 of the constitution on the implementation of the Indo-Pakistan agreement relating to Berubari Union 

and exchange of enclave - 1960. 

Later on in the Kesavahanda Bharati case (1973) Justice Sikri of the Supreme court rejected the earlier 

opinion and stated the Preamble is a past of the constitution. However is not enforceable. 

The Supreme court observed that the Preamble is of extreme importance and the constitution should be 

read and interpreted in the light of the grand noble vision expressed in the preamble. 

 

Amendment of the Preamble 

The question as whether the preamble can be amended under Article 368, arose for the first time in 

Kesavananda Bharati case (1873). It was urged that the preamble cannot be amended as it is not a part of 

the constitution. The petitioner contended that the amending power in Article 368 cannot be used to 

destroy or damage the basic elements of the constitution. 

The Supreme Court, however held that the preamble is a part of the constitution, and hence it can be 

amended, subject to the condition that the basic or the fundamental features of the constitution as contained 

in the preamble cannot be altered by an amendment sender Article 368. So far, the preamble has been 

amended only once, i.e. in 1976, by the 42nd constitutional Amendment Act, which inducted three new 

words - Socialist, Secular & Integrity to it. 

 

Conclusion / Importance 

Like, any other part of the constitution, the Preamble was also enacted by the constituent Assembly, but it 

was inducted in the end. The main reason this was to ensure that the preamble has to be in conformity with 

the constitution as adopted by the Constituent Assembly. While forwarding the Preamble for voting, the 

President of the Constituent Assembly said. “The question is that Preamble stands part of the 

constitution” 

Hence the opinion held by the supreme court that the Preamble is a part of the constitution, is totally in 

consonance with the opinion of the framers of the constitution. Furthermore, the recognition if the 

Preamble as the part of the constitution has enhanced its value as an aid to interpretation of the 

constitution. 
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INDIAN EVIDENCE ACT , 1872 

Cases in which statement of relevant fact by person who is dead or cannot be found, 

etc is relevant—(Section 32) 

Statements, written or verbal, of relevant facts made by a person who is dead, or who cannot be found, or 

who has become incapable of giving evidence, or whose attendance cannot be procured without an amount 

of delay or expense which, under the circumstances of the case, appears to the Court unreasonable, are 

themselves relevant facts in the following cases:— 

1) when it relates to cause of death. —When the statement is made by a person as to the cause of his 

death, or as to any of the circumstances of the transaction which resulted in his death, in cases in 

which the cause of that person's death comes into question. Such statements are relevant whether 

the person who made them was or was not, at the time when they were made, under expectation of 

death, and whatever may be the nature of the proceeding in which the cause of his death comes into 

question. 

2) or is made in course of business. —When the statement was made by such person in the ordinary 

course of business, and in particular when it consists of any entry or memorandum made by him in 

books kept in the ordinary course of business, or in the discharge of professional duty; or of an 

acknowledgment written or signed by him of the receipt of money, goods, securities or property of 

any kind; or of a document used in commerce written or signed by him; or of the date of a letter or 

other document usually dated, written or signed by him. 

3) or against interest of maker. —When the statement is against the pecuniary or proprietary interest 

of the person making it, or when, if true, it would expose him or would have exposed him to a 

criminal prosecution or to a suit for damages. 

4) or gives opinion as to public right or custom, or matters of general interest. —When the statement 

gives the opinion of any such person, as to the existence of any public right or custom or matter of 

public or general interest, of the existence of which, if it existed he would have been likely to be 

aware, and when such statement was made before any controversy as to such right, custom or 

matter had arisen. 
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5) or relates to existence of relationship. —When the statement relates to the existence of any 

relationship [by blood, marriage or adoption] between persons as to whose relationship  [by blood, 

marriage or adoption] the person making the statement had special means of knowledge, and when 

the statement was made before the question in dispute was raised. 

6) or is made in will or deed relating to family affairs. —When the statement relates to the existence 

of any relationship [by blood, marriage or adoption] between persons deceased, and is made in any 

will or deed relating to the affairs of the family to which any such deceased person belonged, or in 

any family pedigree, or upon any tombstone, family portrait, or other thing on which such 

statements are usually made, and when such statement was made before the question in dispute was 

raised. 

7) or in document relating to transaction mentioned in section 13, clause (a). —When the statement is 

contained in any deed, will or other document which relates to any such transaction as is mentioned 

in section 13, clause (a). 

8) or is made by several persons, and expresses feelings relevant to matter in question. —When the 

statement was made by a number of persons, and expressed feelings or impressions on their part 

relevant to the matter in question.  

Illustrations   

 The question is, whether A was murdered by B; or A dies of injuries received in a transaction in 

the course of which she was ravished. The question is, whether she was ravished by B; or The 

question is, whether A was killed by B under such circumstances that a suit would lie against B by 

A's widow. Statements made by A as to the cause of his or her death, referring respectively to the 

murder, the rape, and the actionable wrong under consideration, are relevant facts. 

 The question is as to the date of A's birth. An entry in the diary of a deceased surgeon, regularly 

kept in the course of business, stating that, on a given day he attended A's mother and delivered her 

of a son, is a relevant fact. 

 The question is, whether A was in Calcutta on a given day. A statement in the diary of a deceased 

solicitor, regularly kept in the course of business, that, on a given day, the solicitor attended A at a 

place mentioned, in Calcutta, for the purpose of conferring with him upon specified business, is a 

relevant fact. 
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 The question is, whether a ship sailed from Bombay harbour on a given day. A letter written by a 

deceased member of a merchant's firm, by which she was chartered, to their correspondents in 

London to whom the cargo was consigned, stating that the ship sailed on a given day from 

Bombay harbour, is a relevant fact. 

 The question is, whether rent was paid to A for certain land. A letter from A's deceased agent to A, 

saying that he had received the rent on A's account and held it at A's orders, is a relevant fact. 

 The question is, whether A and B were legally married. The statement of a deceased clergyman 

that he married them under such circumstances that the celebration would be a crime, is relevant. 

 The question is, what was the price of grain on a certain day in a particular market. A statement of 

the price, made by a deceased banya in the ordinary course of his business is a relevant fact. 

 The question is, whether A, who is dead, was the father of B. A statement by A that B was his son, 

is a relevant fact. 

 The question is, what was the date of the birth of A. A letter from A's deceased father to a friend, 

announcing the birth of A on a given day, is a relevant fact. 

Relevancy of certain evidence for proving, in subsequent proceeding, the truth of facts 

therein stated—(Section 33) 

Evidence given by a witness in a judicial proceeding, or before any person authorized by law to take it, is 

relevant for the purpose of proving, in a subsequent judicial proceeding, or in a later stage of the same 

judicial proceeding, the truth of the facts which it states, when the witness is dead or cannot be found, or is 

incapable of giving evidence, or is kept out of the way by the adverse party, or if his presence cannot be 

obtained without an amount of delay or expense which, under the circumstances of the case, the Court 

considers unreasonable: Provided— that the proceeding was between the same parties or their 

representatives in interest; that the adverse party in the first proceeding had the right and opportunity to 

cross-examine; that the questions in issue were substantially the same in the first as in the second 

proceeding. 

Explanation - 

A criminal trial or inquiry shall be deemed to be a proceeding between the prosecutor and the accused 

within the meaning of this section. 
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(Entries in books of account including those maintained in an electronic form) when 

relevant (Section 34) 

[Entries in books of accounts including those maintained in an electronic form], regularly kept in the 

course of business, are relevant whenever they refer to a matter into which the Court has to inquire, but 

such statements shall not alone be sufficient evidence to charge any person with liability. 

Illustration : 

A sues B for Rs. 1,000, and shows entries in his account-books showing B to be indebted to him to this 

amount. The entries are relevant, but are not sufficient, without other evidence, to prove the debt. 

Admissibility Entries in account books regularly kept in the course of business are admissible though they 

by themselves cannot create any liability; Ishwar Dass v. Sohan Lal, AIR 2000 SC 426. Unbound sheets 

of paper are not books of account and cannot be relied upon; Dharam Chand Joshi v. Satya Narayan 

Bazaz, AIR 1993 Gau 35. Books of account being only corroborative evidence must be supported by 

other evidence; Dharam Chand Joshi v. Satya Narayan Bazaz, AIR 1993 Gau 35. 

 

Relevancy of entry in public 1[record or an electronic record] made in performance of 

duty (Section 35) 

An entry in any public or other official book, register or 1[record or an electronic record], stating a fact in 

issue or relevant fact, and made by a public servant in the discharge of his official duty, or by any other 

person in performance of a duty specially enjoined by the law of the country in which such book, register, 

or 1[record or an electronic record] is kept, is itself a relevant fact. 

 

Relevancy of statements in maps, charts and plans (Section 36) 

Statements of facts in issue or relevant facts, made in published maps or charts generally offered for public 

sale, or in maps or plans made under the authority of 1[the Central Government or any State Government], 

as to matters usually represented or stated in such maps, charts or plans, are themselves relevant facts.—

Statements of facts in issue or relevant facts, made in published maps or charts generally offered for public 

sale, or in maps or plans made under the authority of 2[the Central Government or any State Government], 

as to matters usually represented or stated in such maps, charts or plans, are themselves relevant facts." 
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Relevancy of statement as to fact of public nature, contained in certain Acts or 

notifications (Section 37) 

When the Court has to form an opinion as to the existence of any fact of a public nature, any statement of 

it, made in a recital contained in any Act of Parliament 1[of the United Kingdom], or in any 2[Central Act, 

Provincial Act, or 3[a State Act], or in a Government notification or notification by the Crown 

Representative appearing in the Official Gazette or in any printed paper purporting to be the London 

Gazette or the Government Gazette of any Dominion, colony or possession of His Majesty is a relevant 

fact.]—When the Court has to form an opinion as to the existence of any fact of a public nature, any 

statement of it, made in a recital contained in any Act of Parliament 3[of the United Kingdom], or in any 

4[Central Act, Provincial Act, or 5[a State Act], or in a Government notification or notification by the 

Crown Representative appearing in the Official Gazette or in any printed paper purporting to be the 

London Gazette or the Government Gazette of any Dominion, colony or possession of His Majesty is a 

relevant fact.]" 

 

Relevancy of statements as to any law contained in law-books (Section 38)  

When the Court has to form an opinion as to a law of any country, any statement of such law contained in 

a book purporting to be printed or published under the authority of the Government of such country and to 

contain any such law, and any report of a ruling of the Courts of such country contained in a book 

purporting to be a report of such rulings, is relevant. 
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INDIAN EVIDENCE ACT ,1872 

What evidence to be given when statement forms part of a conversation, document, 

electronic record, book or series of letters or papers. (SECTION 39)  

When any statement of which evidence is given forms part of a longer statement, or of a conversation or 

part of an isolated document, or is contained in a document which forms part of a book, or is contained in 

part of electronic record or of a connected series of letters or papers, evidence shall be given of so much 

and no more of the statement, conversation, document, electronic record, book or series of letters or papers 

as the Court considers necessary in that particular case to the full understanding of the nature and effect of 

the statement, and of the circumstances under which it was made. What evidence to be given when 

statement forms part of a conversation, document, electronic record, book or series of letters or papers.—

When any statement of which evidence is given forms part of a longer statement, or of a conversation or 

part of an isolated document, or is contained in a document which forms part of a book, or is contained in 

part of electronic record or of a connected series of letters or papers, evidence shall be given of so much 

and no more of the statement, conversation, document, electronic record, book or series of letters or papers 

as the Court considers necessary in that particular case to the full understanding of the nature and effect of 

the statement, and of the circumstances under which it was made. 

 

Previous judgments relevant to bar a second suit or trial (SECTION 40). 

The existence of any judgment, order or decree which by law prevents any Courts from taking cognizance 

of a suit or holding a trial is a relevant fact when the question is whether such Court ought to take 

cognizance of such suit, or to hold such trial. 

 

Relevancy of certain judgments in probate, etc., jurisdiction ( SECTION 41) 

A final judgment, order or decree of a competent Court, in the exercise of probate, matrimonial admiralty 

or insolvency jurisdiction which confers upon or takes away from any person any legal character, or which 

declares any person to be entitled to any such character, or to be entitled to any specific thing, not as 

against any specified person but absolutely, is relevant when the existence of any such legal character, or 

the title of any such person to any such thing, is relevant. Such judgment, order or decree is conclusive 

proof— that any legal character, which it confers accrued at the time when such judgment, order or decree 

came into operation; that any legal character, to which it declares any such person to be entitled, accrued to 
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that person at the time when such judgment, 1[order or decree] declares it to have accrued to that person; 

3[order or decree] declares it to have accrued to that person;" that any legal character which it takes away 

from any such person ceased at the time from which such judgment, 1[order or decree] declared that it had 

ceased or should cease; 3[order or decree] declared that it had ceased or should cease;" and that anything to 

which it declares any person to be so entitled was the property of that person at the time from which such 

judgment, 1[order or decree] declares that it had been or should be his property. 3[order or decree] declares 

that it had been or should be his property." 

 

Relevancy and effect of judgments, orders or decrees, other than those mentioned in 

section 41(SECTION 42) 

Judgments, orders or decrees other than those mentioned in section 41, are relevant if they relate to matters 

of a public nature relevant to the enquiry; but such judgments, orders or decrees are not conclusive proof of 

that which they state. Illustration A sues B for trespass on his land. B alleges the existence of a public right 

of way over the land, which A denies. The existence of a decree in favour of the defendant, in a suit by A 

against C for a trespass on the same land in which C alleged the existence of the same right of way, is 

relevant, but it is not conclusive proof that the right of way exists. 

 

Judgments, etc., other than those mentioned in sections 40 to 42, when relevant 

(SECTION 43) 

Judgments, orders or decrees, other than those mentioned in sections 40, 41 and 42, are irrelevant, unless 

the existence of such judgment, order or decree, is a fact in issue, or is relevant under some other 

provisions of this Act. 

 

Illustrations 

A and B separately sue C for a libel which reflects upon each of them. C in each case says, that the matter 

alleged to be libellous is true, and the circumstances are such that it is probably true in each case, or in 

neither. A obtains a decree against C for damages on the ground that C failed to make out his justification. 

The fact is irrelevant as between B and C. 

A prosecutes B for adultery with C, A's wife. B denies that C is A's wife, but the court convicts B of 

adultery. Afterwards, C is prosecuted for bigamy in marrying B during A's lifetime. C says that she never 

was A's wife. The judgment against B is irrelevant as against C. 
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A prosecutes B for stealing a cow from him, B, is convicted. A afterwards sues C for the cow, which B had 

sold to him before his conviction. As between A and C, the judgment against B is irrelevant. 

A has obtained a decree for the possession of land against B, C, B's son, murders A in consequence. The 

existence of the judgment is relevant, as showing motive for a crime. 1[(e) A is charged with theft and with 

having been previously convicted of theft. The previous conviction is relevant as a fact in issue.. 

 

Fraud or collusion in obtaining judgment, or incompetency of Court, may be proved  

(SECTION 44) 

Any party to a suit or other proceeding may show that any judgment, order or decree which is relevant 

under section 40, 41 or 42 and which has been proved by the adverse party, was delivered by a Court not 

competent to deliver it, or was obtained by fraud or collusion. 

 

Opinions of experts (SECTION 45) 

When the Court has to form an opinion upon a point of foreign law or of science or art, or as to identity of 

handwriting 35 [or finger impressions], the opinions upon that point of persons specially skilled in such 

foreign law, science or art, 36 [or in questions as to identity of handwriting] 35 [or finger impressions] are 

relevant facts. Such persons are called experts. Illustrations 

a) The question is, whether the death of A was caused by poison. The opinions of experts as to the 

symptoms produced by the poison by which A is supposed to have died are relevant. 

b) The question is, whether A, at the time of doing a certain act, was, by reason of unsoundness of 

mind, incapable of knowing the nature of the Act, or that he was doing what was either wrong or 

contrary to law. The opinions of experts upon the question whether the symptoms exhibited by A 

commonly show unsoundness of mind, and whether such unsoundness of mind usually renders 

persons incapable of knowing the nature of the acts which they do, or of knowing that what they do 

is either wrong or contrary to law, are relevant. 

c) The question is, whether a certain document was written by A. Another document is produced 

which is proved or admitted to have been written by A. The opinions of experts on the question 

whether the two documents were written by the same person or by different persons, are relevant. 

Comments Conflict of opinion of Experts When there is a conflict of opinion between the experts, 

then the Court is competent to form its own opinion with regard to signatures on a document; 
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Kishan Chand v. Sita Ram, AIR 2005 P&H 156. Expert opinion admissibility Requirement of 

expert evidence about test firing to find out whether double barrel gun is in working condition or 

not, not necessary; Jarnail Singh v. State of Punjab, AIR 1999 SC 321. The evidence of a doctor 

conducting post mortem without producing any authority in support of his opinion is insufficient to 

grant conviction to an accused; Mohd Zahid v. State of Tamil Nadu, 1999 Cr LJ 3699 (SC). 

Opinion to be received with great caution The opinion of a handwriting expert given in evidence is 

no less fallible than any other expert opinion adduced in evidence with the result that such evidence 

has to be received with great caution; Ram Narain v. State of Uttar Pradesh, AIR 1973 SC 2200. 
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INDIAN EVIDENCE ACT , 1872 

Opinion as to handwriting, when relevant (SECTION 47) 

When the Court has to form an opinion as to the person by whom any document was written or signed, the 

opinion of any person acquainted with the handwriting of the person by whom it is supposed to be written 

or signed that it was or was not written or signed by that person, is a relevant fact.  

Explanation— 

A person is said to be acquainted with the handwriting of another person when he has seen that person 

write, or when he has received documents purporting to be written by that person in answer to documents 

written by himself or under his authority and addressed to that person, or when, in the ordinary course of 

business, documents purporting to be written by that person have been habitually submitted to him.  

Illustration- 

 The question is, whether a given letter is in the underwriting of A, a merchant in London. B is a merchant 

in Calcutta, who has written letters addressed to A and received letters purporting to be written by him. C 

is B's clerk, whose duty it was to examine and file B's correspondence. D is B's broker, to whom B 

habitually submitted the letters purporting to be written by A for the purpose of advising him thereon. The 

opinions of B, C and D on the question whether the letter is in the handwriting of A are relevant, though 

neither B, C nor D ever saw A write. 

38 [ 47A Opinion as to 38 [electronic signature] when relevant — 

When the Court has to form an opinion as to the  [electronic signature] of any person, the opinion of the 

Certifying Authority which has issued the  [Electronic Signature Certificate] is a relevant fact.] 

 

Opinion as to existence of right or custom, when relevant (SECTION 48)  

When the Court has to form an opinion as to the existence of any general custom or right, the opinions, as 

to the existence of such custom or right, of persons who would be likely to know of its existence if it 

existed, are relevant. 

 Explanation— 

The expression “general custom or right” includes customs or rights common to any considerable class of 

persons. Illustration The right of the villagers of a particular village to use the water of a particular well is a 

general right within the meaning of this section. 
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Opinions as to usages, tenets, etc., when relevant (SECTION 49) 

When the Court has to form an opinion as to— the usages and tenets of any body of men or family, the 

constitution and government of any religious or charitable foundation, or the meaning of words or terms 

used in particular districts or by particular classes of people, the opinions of persons having special means 

of knowledge thereon, are relevant facts. 

 

Opinion on relationship, when relevant (SECTION 50)  

When the Court has to form an opinion as to the relationship of one person to another, the opinion, 

expressed by conduct, as to the existence of such relationship, or any person who, as a member of the 

family or otherwise, has special means of knowledge on the subject, is a relevant fact: Provided that such 

opinion shall not be sufficient to prove a marriage in proceedings under the Indian Divorce Act, 1869 (4 of 

1869) or in prosecutions under section 494, 495, 497 or 498 of the Indian Penal Code (45 of 1860).  

Illustrations- 

(a) The question is, whether A and B were married. The fact that they were usually received and treated by 

their friends as husband and wife, is relevant. 

(b) The question is, whether A was the legitimate son of B. The fact that A was always treated as such by 

members of the family, is relevant. Comments Contradiction in evidence of relationship of witness of 

triffle nature, not material in a partition suit; Gowhari Das v. Santilata Singh, AIR 1999 Ori 61. 

 

Grounds of opinion, when relevant (SECTION 51) 

Whenever the opinion of any living person is relevant, the grounds on which such opinion is based are also 

relevant. Illustration An expert may give an account of experiments performed by him for the purpose of 

forming his opinion. 

 

In civil cases character to prove conduct imputed, irrelevant (SECTION 52)  

In civil cases, the fact that the character of any person concerned is such as to render probable or 

improbable any conduct imputed to him, is irrelevant, except in so far as such character appears from facts 

otherwise relevant. 
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In criminal cases, previous good character relevant (SECTION 53) 

In criminal proceedings, the fact that the person accused is of a good character, is relevant. 

 

Previous bad character not relevant, except in reply (SECTION 54) 

In criminal proceedings the fact that the accused person has a bad character is irrelevant, unless evidence 

has been given that he has a good character, in which case it becomes relevant. 

 Explanation 1 — 

This section does not apply to cases in which the bad character of any person is itself a fact in issue. 

 Explanation 2 — 

A previous conviction is relevant as evidence of bad character. 

 

Character as affecting damages (SECTION 55) 

In civil cases, the fact that the character of any person is such as to affect the amount of damages which he 

ought to receive, is relevant. Explanation— 

In sections 52, 53, 54 and 55, the word “character” includes both reputation and disposition; but 1[except 

as provided in section 54], evidence may be given only of general reputation and general disposition, and 

not of particular acts by which reputation or disposition were shown.In sections 52, 53, 54 and 55, the 

word “character” includes both reputation and disposition; but 2[except as provided in section 54], 

evidence may be given only of general reputation and general disposition, and not of particular acts by 

which reputation or disposition were shown." 

 

Fact judicially noticeable need not be proved (SECTION 56) 

No fact of which the Court will take judicial notice need to be proved. 

 

Facts of which Court must take judicial notice (SECTION 57) 

The Court shall take judicial notice of the following facts:— 

1. All laws in force in the territory of India; 

2. All public Acts passed or hereafter to be passed by Parliament 2[of the United Kingdom], and all 

local and personal Acts directed by Parliament 2[of the United Kingdom] to be judicially noticed; 
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3.  Articles of War for 3[the Indian] Army, 4[Navy or Air Force]; 5[(4) The course of proceeding of 

Parliament of the United Kingdom, of the Constituent Assembly of India, of Parliament and of the 

legislatures established under any law for the time being in force in a Province or in the State;] 

4. The accession and the sign manual of the Sovereign for the time being of the United Kingdom of 

Great Britain and Ireland; 

5. All seals of which English Courts take judicial notice: the seals of all the 6[Courts in 7[India]], and 

all Courts out of 5[India] established by the authority of 8[the Central Government or the Crown 

Representative]: the seals of Courts of Admiralty and Maritime Jurisdiction and of Notaries Public, 

and all seals which any person is authorized to use by 9[the Constitution or an Act of Parliament of 

the United Kingdom or an] Act or Regulation having the force of law in 7[India]; 

6. The accession to office, names, titles, functions, and signatures of the persons filling for the time 

being any public office in any State, if the fact of their appointment to such office is notified in 

10[any Official Gazette]; 

7. The existence, title and national flag of every State or Sovereign recognized by 11[the Government 

of India]; 

8. The divisions of time, the geographical divisions of the world, and public festivals, fasts and 

holidays notified in the Official Gazette; 

9. The territories under the dominion of 11[the Government of India]; 

10. The commencement, continuance, and termination of hostilities between 11[the Government of 

India] and any other State or body of persons; 

11. The names of the members and officers of the Court and of their deputies and subordinate officers 

and assistants, and also of all officers acting in execution of its process, and of all advocates, 

attorneys, proctors, vakils, pleaders and other persons authorized by law to appear or act before it; 

12. The rule of the road, 12[on land or at sea]. In all these cases, and also on all matters of public 

history, literature, science or art, the Court may resort for its aid to appropriate books or documents 

of reference. If the Court is called upon by any person to take judicial notice of any fact, it may 

refuse to do so, unless and until such person produces any such book or document as it may 

consider necessary to enable it to do so. 
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Facts admitted need not be proved (SECTION 58) 

No fact need to be proved in any proceeding which the parties thereto or their agents agree to admit at the 

hearing, or which, before the hearing, they agree to admit by any writing under their hands, or which by 

any rule of pleading in force at the time they are deemed to have admitted by their pleadings: Provided that 

the Court may, in its discretion, require the facts admitted to be proved otherwise than by such admissions. 
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THE SPECIFIC RELIEF ACT, 1963 
PART III 

PREVENTIVE RELIEF 

Chapter VII - Injunctions Generally 

(Sections 36 – 37) 

PREVENTIVE RELIEF:  

Specific relief afforded by means of injunction, temporary or perpetual is called preventive relief. 

Injunction is a form of specific relief which the Courts grant when pecuniary compensation would be 

inadequate or altogether futile. The object of granting injunction is to restrain the doing of an act in order 

to prevent future or threatened injuries. 

 

SECTION 36 -  PREVENTIVE RELIEF HOW GRANTED 

Injunction Defined  

An Injunction is a judicial process whereby a party is required to do, or to refrain from doing, any 

particular act. It is a relief in the form of an order of the court addressed to a particular person that either 

prohibits him from doing a particular act which is called as prohibitory injunction; or orders him to 

perform certain act which is known as mandatory injunction. Relief of injunction cannot be claimed as a 

matter of right. It is discretionary and equitable relief.  

Halsburydefines an injunction as a judicial process whereby a party is ordered 

i) to refrain from doing or  

ii) to do a particular act or thing. 

 Characteristics of Injunction 

 An injunction has three characteristic features, viz.  

i) it is a judicial process;  

ii) the object attained thereby is restraint or prevention; and  

iii) the thing restrained or prevented is a wrongful act. 
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Injunction and Specific Performance  

Reliefs by way of specific performance and injunction belong to same branch of the law. The difference 

between the two, however, lies in the following respects: (i) Specific performance is designed to order the 

defendant to do the very thing he promised to do under the contract, i.e., he is compelled to perform an 

active duty while injunction is designed to prevent future or threatened injuries or wrongs and as such 

prevents the violation of a negative duty, (ii) Specific performance only relates to contracts, but injunction 

relates not only to contracts but also to torts. (iii) A decree for specific performance aiming to enforce 

some specific act is, therefore, the converse of a decree for injunction, which forbids the performance of 

some specific acts.  

M/s H. M. Kamaluddin Ansari and Vijay Saw Mills v. Union of India, (1983) 4 SCC 417 The Supreme 

Court held that the Court should not issue an injunction which in operation is contradictory and ineffective. 

It must be capable of being carried out. 

 

Section 37 - TEMPORARY AND PERPETUAL INJUNCTION 

Distinction between Temporary and Perpetual Injunction 

i) A temporary or interlocutory injunction is to continue until a specified time, or until the further 

order of the Court. It is granted at any period of a suit and is regulated by the Code of Civil 

Procedure. A perpetual injunction, on the other hand, can only be granted by a decree made at the 

hearing, and upon the merits of the suit. 

ii)  An interlocutory or temporary injunction is merely provisional in its nature and does not conclude 

or determine a right while the perpetual injunction finally determines the rights of the parties and 

forms part of the decree made at the hearing, which perpetually restrains the defendant from the 

assertion of a right or from the commission of an act which would be contrary to the rights of the 

plaintiff. 

iii) A temporary injunction can be granted at any period of a suit during its pendency; but a perpetual 

injunction is granted at the final hearing of the suit. 

iv) A temporary injunction may be granted to the plaintiff on his making out a prima facie case in his 

support, a perpetual injunction is granted upon the merits of the suit.  

v) A temporary injunction is regulated by the provisions of the Code of Civil Procedure, but a 

perpetual injunction is governed by the provisions of the specific Relief Act.  
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vi) A temporary injunction is a mere order; but a perpetual injunction is a decree, it being granted by 

the decree made at the hearing and upon the merits of the suit. 

TEMPORARY INJUNCTION  

 Comment  

A temporary injunction is an order by which a party to an action is required to do, or refrain from doing, a 

particular thing until the suit is disposed of or until further orders of the Court. A temporary injunction is 

interim in nature, granted on an interlocutory application of the plaintiff. Its object is to preserve matters in 

status quo until the case can be tried. It does not assume finally to dispose of the right, and will only 

impose such restraint as may suffice to stop the mischief complained of or keep things as they are at the 

moment. The issue of temporary injunction is governed by the Code of Civil Procedure. [Order: 

XXXIX,CPC]  

The granting of a temporary injunction is a matter of discretion – which means judicial discretion of the 

Court. 

A.C. MUTHIAH VS BCCI, 2011,SC It was held that where the grant of interim relief amounts to 

decreeing the suit without adjudicating the claims raised in the pleadings of the parties, such a course is not 

permissible at all. The Apex Court has deprecated the practice of grant of interim relief, which amounts to 

decreeing the suit in several reported decisions.  

 

PROVISIONS UNDER CODE OF CIVIL PROCEDURE, 1908  

Section 94(c), Code of Civil Procedure, 1908, states that the court in order to meet the ends of the justice 

has discretion in granting a temporary injunction & if any person is guilty of disobedience of such 

injunction order, it may commit the defaulter to the civil prison & order for sale or attachment of his or her 

property.  

Section 95, Code of Civil Procedure, 1908 provides that where, in any suit temporary injunction granted 

under section 94 and it appears to the court that such injunction was prayed on insufficient grounds or the 

suit of the plaintiff fails due to no reasonable or probable ground for instituting it, the defendant may apply 

before the court, and court may award compensation to the defendant.  

Order XXXIX rule. 1 to 4 states the legal and procedural requirements to be fulfilled for granting 

temporary injunction and consequence of disobedience or breach of injunction. 
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Essential conditions of Temporary Injunction  

Principles governing issue of Temporary injunction – Before a Court issues a temporary injunction it must 

be satisfied with regard to the following matters:  

i) The Court will first see that there is a bona fide contention between the parties and then 

which side, in the event of success, will lie the balance of inconvenience if the injunction 

does not issue.  

ii) The Court must be satisfied that the applicant has made out a prima facie case for the issue 

of an interim injunction.  

iii) The Court must be satisfied that there is a likelihood of the plaintiff suffering from an 

irreparable injury if the injunction is not granted. 

iv) Where doubt exists as to the right and when an injunction might be a great hardship on the 

defendant, an interlocutory injunction will be refused on the defendant undertaking to keep 

an account. 

To sum up, before granting a temporary injunction, the Court must be satisfied that the plaintiff has a 

prima facie case; that the Court’s interference is necessary to protect him from irreparable or at least 

serious injury; that the balance of convenience is in favour of the person who asks for the injunction and 

that there is no other sufficient or adequate remedy open to him by which to protect himself. 

 

SECTION 38 -  PERPETUAL INJUNCTION WHEN GRANTED 

A perpetual injunction i.e., permanent injunction, prohibits a party forever from doing the particular act 

and it can be granted only at the end of the trial after hearing both the parties on merits. 

 Section 38 (1) of the Specific Relief Act lays down that, subject to the other provisions in or referred to by 

this Chapter, a perpetual injunction may be granted to the plaintiff to prevent the breach of an obligation 

existing in his favour, whether expressly or by implication. Obligation includes every duty enforceable by 

law. 

When any such obligation arises from contract the Court shall be guided by the rules and provisions 

contained in Chapter II of the Act, [viz., relating to specific performance of contracts: Sections 9-25] When 

the defendant invades or threatens to invade the plaintiff’s right to, or enjoyment of, property, the Court 

may grant a perpetual injunction in the following cases, namely:  
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a) where the defendant is a trustee of the property for the plaintiff. A trustee threatens a breach of trust. 

His co-trustees, if any, should, and the beneficial owners may, sue for an injunction to prevent the 

breach.  

b) Where there exists no standard for ascertaining the actual damage caused, or likely to be caused, by the 

invasion. Thus, if the defendant prevents the plaintiff from carrying on his business in his premises by 

closing the windows of the plaintiff under easement acquired by the plaintiff, it will be a case of the 

grant of perpetual injunction on account of the substantial and wrongful injury to the plaintiff’s rights.  

c) Where the invasion is such that pecuniary compensation would not afford adequate relief. A pollutes 

the air with smoke so as to interfere materially with the physical comfort of B and C, who carry on 

business in a neighboring house, B and C may sue for an injunction to restrain the pollution. 

d)  It is to be granted where the injunction is necessary to prevent a multiplicity of judicial proceedings. 

The inhabitants of a village claim a right of way over A’s land. In a suit against several of them A 

obtains a declaratory decree that his land is subject to no such right. Afterwards each of the other 

villagers sues A for obstructing his alleged right of way over the land. A may sue for an injunction to 

restrain them. 

 

PRE-REQUISITE FOR THE APPLICABILITY 

 There must be a legal existing right in favour of the plaintiff; 

 Such a right must be violated or the defendant invades or threatens to invade plaintiff’s right; 

 Such right must be a present existing right; 

 The case should not fall within the ambit of the restraining provisions provided under section 41 of 

Specific Relief Act,1963  

In State Bank of Bikaner v. Ballabh Das and Sons AIR 1984 Raj. It was held that injunction cannot be 

granted where no obligation is spelt out. The word ‘obligation’ is very wide in its application. It has the 

meaning as provided by section 2(a) of this Act i.e every duty enforceable by law. It is a bond which 

constrains a person to do or suffer something. It may arise from contract or may be in the nature of a trust, 

or an obligation the breach of which amounts to a tort or civil wrong, or any other legal obligation. It is a 

duty enforceable by law. 
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WHEN A SUIT FOR INJUNCTION AND DECLARATION WOULD LIE?   

 Where a plaintiff is in lawful or peaceful possession of a property and such possession is interfered 

or threatened by the defendant, a suit for an injunction simpliciter will lie. A person has a right to 

protect his possession against any person who does not prove a better title by seeking a prohibitory 

injunction. But a person in wrongful possession is not entitled to an injunction against the rightful 

owner.   

 Where the title of the plaintiff is not disputed, but he is not in possession, his remedy is to file a suit 

for possession and seek in addition, if necessary, an injunction. A person out of possession cannot 

seek the relief of injunction simpliciter, without claiming the relief of possession.   

 Where the plaintiff is in possession, but his title to the property is in dispute,or under a cloud, or 

where the defendant asserts title thereto and there is also a threat of dispossession from defendant, 

the plaintiff will have to sue for declaration of title and the consequential relief of injunction. 

Where the title of plaintiff is under a cloud or in dispute and he is not in possession or not able to 

establish possession, necessarily the plaintiff will have to file a suit for declaration, possession and 

injunction. 

 

SECTION 39 - MANDATORY INJUNCTION 

A mandatory injunction is an order requiring the defendant to do some positive act for the purpose of 

putting an end to a wrongful state of things created by him, or otherwise in fulfillment of his legal 

obligation. It is a command to undo that which has been done or to do a particular act to restore things to 

their former condition.  

A few illustrations will be helpful in understanding the principle underlying the issue of mandatory 

injunction. A, by new buildings, obstructs lights to the access and use of which B has acquired a right 

under the Indian Limitation Act, Part IV. B may obtain an injunction not only to restrain A for going on 

with the buildings, but also to pull down so much of them as obstructs B’s lights. 

 

Requirements of Section 39 

 It is, however, necessary that before a mandatory injunction can be granted the Court must find out that 

there is a legal obligation on the part of the defendant to perform certain acts and that the Court is capable 

of enforcing the acts the performance of which it orders.  

One of the tests to determine whether a mandatory injunction should or should not be granted is whether 



 

28  

the plaintiffs, who objected to the constructions being made by a co-owner on a joint land, did so at earliest 

or waited till the constructions had been completed. In the first case injunction would normally be issued, 

whereas if the construction had been allowed to be completed, an injunction would normally be refused, as 

the basis for refusing injunction would be that by their conduct of not objecting at the earliest stage, the 

joint co-owners had induced the maker of constructions to believe that he could make it, and in doing so 

spent money and effort. 

Another test for determining whether an injunction should be issued requiring the removal of the 

constructions is that where the defendant has expended considerable sums, of money over a construction, 

the Court may take that factor into account while deciding the suit.  

In Assam State Electricity Board v. N.W. Cachar Tea co. Ltd. AIR 2000 Gau It has been held that even 

mandatory injunction may be granted in an appropriate case without notice to the other side by dispensing 

with the notice in a case where mandatory injunction if not granted will have grove injustice. 

SANKAR KUMAR AND ANR. VS MOHANLAL SHARMA, AIR 1998 ORI 117 In a suit where the 

plaintiff is claiming a mandatory injunction on the basis that the disputed land belongs to him, the onus is 

definitely on the plaintiff to prove his own case. Law is well settled that merely because the defendants fail 

to prove their case, the plaintiff's suit is not to be decreed and the plaintiff has to stand or fall on the basis 

of strength of his own case. 

 

Mandatory and Prohibitory Injunctions 

 An injunction is a judicial process whereby a party is ordered to refrain from doing or is ordered to do 

particular act or thing. In its negative form it is prohibitory, while in its positive form it is mandatory. 

Thus, when a party threatening to invade the legal or equitable rights of another is restrained from 

continuing or commencing such wrongful act, the injunction so issued is termed a prohibitory injunction. 

But when a command issues to undo that which has been done or do a particular act to restore things to 

their former position, the injunction is termed a mandatory injunction. An illustration will make the point 

quite clear. A is B’s medical adviser. He demands money from B, which A declines to pay. A then 

threatens to make known the effect of B’s communications to him a patient. This is contrary to A’s duty 

and B may not only obtain a prohibitory injunction but also an injunction ordering A to destroy all written 

communications made by B as patient of A. 
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	PEACE, PEACE, PEACE.

