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 FOREWORD 

 

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state of 

affairs has changed in recent times, it is only in that many lawyers and judges have now joined the 

rest of the world is complaining about the quality of legal prose. 

My best wishes to all these student contributors, for their future endeavors. My best wishes and 

assurance to the readers that this will add a lot to the knowledge after reading this perfect case 

compilation. It’s not just for the legal fraternity but for anyone who has an interest in the field of 

law. 

By  

Vrinda Khanna & Nandini Mangla 
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PREFACE 

All India Legal Forum is replenished with information to give students a ready reference to the 

various areas of legal issues and news. All India Legal Forum is a team of more than 400 law 

students across the country to tackle basic problems which a legal researcher faces in day to day 

life, putting forward the basic things needed for researching and drafting.  

The All India Legal forum strives at providing a valuable contribution to contemporary legal issues 

and development. The organization seeks to bring out a platform to provide resourceful insights 

on law-related topics for the ever-growing legal fraternity. All India Legal Forum doesn't just 

publish blogs but also guides the authors. Determination and dedication are considered as ultimate 

requisition to be a good researcher by the All India Legal Forum, it also thrives to instill the values. 

The reason behind the smoothed running of All India Legal Forum is the official structure of the 

organization in which different rules are allotted by considering the strengths of the students and 

giving them roles accordingly through various Boards and Committees incorporated in the 

Organisation. 

The Legal Fort Night subdues about the current legal issues and news happening around.  It 

consists of the summaries of the Supreme Court and High Court Judgements of the 14 days. The 

Legal Fort Night Team keeps compiling the judgments of the Supreme Court and high court 

regularly. The Legal Fort Night not only compiles the judgments of the Supreme Court and High 

Court, but it also deals with the static law. We’re glad to be a part of the All India Forum. Here’s 

an introduction to my team:  

Patron- in-Chief: Aayush Akar  

Editor-in-Chief: Shubhank Suman 

Senior Manager: Vrinda Khanna, Nandini Mangla  

External manager - Deepti 

Internal Manager - Sakshi  

Researchers: 

• Hatia 

• Aini Borah 
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• Aditya srivastav 

• S. Sureka 

• Muskan Katyayan 

• ANMOL SONI 

• Rohan Zaveri 

• Mayank Kulshrestha 

• Pallavi Sarkar 

• Lubna Siddique 

• Nandita Singh  

Editors:  

• Somesh Saxena 

• Abhavya Rabra 
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SUPREME COURT JUDGEMENTS 

 

SUPREME COURT SAYS EXPRESSING VIEWS DIFFERENT FROM 

GOVT OPINION CANNOT BE TERMED SEDITIOUS 

 

The Bench said that expressing views that are different from the Government's opinion will not be 

seditious.  

The Supreme Court on Wednesday dismissed a plea by imposing a cost of Rs 50,000 on a petitioner 

who had moved Court against former Jammu and Kashmir Chief Minister Farooq Abdullah for 

making a statement on the scrapping of Article 370 while stating that expression of views which 

are dissent and different from the opinion of the Government cannot be termed seditious. 

 

The Supreme Court imposed the fine after the petitioner failed to substantiate his allegations 

against the National Conference leader Farooq Abdullah that he sought the help of China and 

Pakistan against India on Article 370. 

The Apex Court said the expression of opinions that are different from the opinion of the 

Government cannot be called seditious. 
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A two-judge bench headed by Justice Sanjay Kishan Kaul and Justice Hemant Gupta was hearing 

the PIL filed by Rajat Sharma seeking directions to the Centre and Union Territory of Jammu and 

Kashmir to take action against Farooq Abdullah.  

 

 

SC RULING BACKS TAXPAYERS IN SOFTWARE ROYALTY CASE 

The judgement will impact hundreds of firms that import software for sale in India. The Supreme 

Court on Tuesday ruled that payments made by an Indian resident to a foreign company for import 

of computer software for sale in India will not be assessed as "royalty". 

An SC bench, headed by Justice Rohinton F. Nariman, held that such offshore payments for 

software "will not give rise to any income taxable in India" and, therefore, no liability would accrue 

for the resident firms to deduct TDS under Section 195 of the Income Tax Act. 

The Bench, which comprised Justices Hemant Gupta and B.R. Gavai, clarified that the ruling will 

apply to all instances of software purchases directly by an Indian end-user from a foreign supplier 

or manufacturer, when the resident Indian companies act as distributors or resellers for other 

residents; or when a foreign distributor resells to Indian users and the software is installed on the 

device by a foreign supplier for Indian residents. 

The judgment, which involved approximately ₹500 crore in tax revenue, will impact companies 

like IBM India Ltd, Samsung Electronics Co. Ltd, Hewlett Packard India, Mphasis Ltd, Sonata 

Software Ltd and GE India. 

It will also be relevant for over 100 firms that import software for sale in India since the payments 

made by them will now constitute "business income" in the hands of the recipient and in the 

absence of a permanent establishment of such recipient in India, no tax is required to be withheld 

at source. 

The dispute began after the Karnataka high court in 2011 decided in favour of the tax department, 

holding that payments to non-resident firms for purchase of software should be treated as royalty, 

obligating the resident companies to deduct TDS at the time of credit of such sum or at the time of 
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payment, whichever is earlier. However, other high courts and the income tax tribunal took 

divergent views, calling upon the SC to examine the question of law and settle it. 

Before the top Court, the tax department had contended that the sale of copyrighted software 

should constitute as a grant of an interest in their copyright under the Copyright Act, necessitating 

the deduction of tax at source. 

The companies, on the other hand, emphasized that these transactions were in the nature of sale 

and no part of copyright was transacted since the non-resident continued to have proprietary rights 

in the software. 

Accepting the companies' submissions, the SC bench held that the amount paid by them to the 

foreign software suppliers did not amount to royalty, as a result of which, there was no liability to 

deduct TDS. It underlined that the sales did not attract the rigours of the Copyright Act because 

no right to reproduce was given to the resident firms and, hence, such payments could not come 

under the ambit of "royalty". 

 

End note 

https://www.barandbench.com/news/litigation/karnataka-high-court-asks-state-whether-insurance-

scheme-for-advocates-can-be-introduced 

https://www.barandbench.com/news/litigation/sedition-disagree-govt-view-supreme-court-dismisses-pil-

action-farooq-abdullah-views-article-370 

https://www.indialegallive.com/top-news-of-the-day/news/delhi-court-raps-media-for-leaking-exact-

chargesheet-contents-even-before-it-was-taken-cognizance-of/ 

www.indialegallive.com 

https://www.livelaw.in/ 

https://www.livemint.com/news/india/sc-ruling-backs-taxpayers-in-software-royalty-case-

11614706932939.html 

 

https://www.barandbench.com/news/litigation/karnataka-high-court-asks-state-whether-insurance-scheme-for-advocates-can-be-introduced
https://www.barandbench.com/news/litigation/karnataka-high-court-asks-state-whether-insurance-scheme-for-advocates-can-be-introduced
https://www.barandbench.com/news/litigation/sedition-disagree-govt-view-supreme-court-dismisses-pil-action-farooq-abdullah-views-article-370
https://www.barandbench.com/news/litigation/sedition-disagree-govt-view-supreme-court-dismisses-pil-action-farooq-abdullah-views-article-370
https://www.indialegallive.com/top-news-of-the-day/news/delhi-court-raps-media-for-leaking-exact-chargesheet-contents-even-before-it-was-taken-cognizance-of/
https://www.indialegallive.com/top-news-of-the-day/news/delhi-court-raps-media-for-leaking-exact-chargesheet-contents-even-before-it-was-taken-cognizance-of/
http://www.indialegallive.com/
https://www.livelaw.in/
https://www.livemint.com/news/india/sc-ruling-backs-taxpayers-in-software-royalty-case-11614706932939.html
https://www.livemint.com/news/india/sc-ruling-backs-taxpayers-in-software-royalty-case-11614706932939.html
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APPOINT CBI DIRECTOR AS PER LAW: PIL FILED IN SUPREME 

COURT 

 

A PIL was filed against the appointment of an "interim/acting CBI Director" by orders of the 

Central Government. The Petitioner states that the appointment of a CBI director shall only be 

done as per the statutory law as it is necessary for upholding the rule of law and the rights of the 

citizens under Article 14 and 21 of the Constitution of India.  

The Petitioner further elaborated that the Government is bound to appoint the CBI Director 

according to Section 4A of the Delhi Special Police Establishment Act,1946. Section 4A provides 

that for appointment of the CBI Director, the central Government shall constitute a committee 

which would then provide recommendations on the basis of which the Government shall appoint 

the Director. The committee, to be constituted under this section, shall consist of the "Central 

Vigilance Commissioner Chairperson; Vigilance Commissioners members;  Secretary to the 

Government of India in-charge of the Ministry of Home Affairs in the Central Government 

Member; the Secretary to the Government of India in-charge of the Ministry or Department of the 

Central Government having administrative control of the Delhi Special Police Establishment" as 

a Member. The sub-section 2 mandates the committee to take into consideration the 'view' of the 

outgoing Director. Sub-Section 3 elucidates on the essentials/preferable attributes in a 

person/officer which should be recommended; the Committee should recommend a panel of 

officers on the basis of "seniority, integrity and experience in the investigation of anti-corruption 

cases; and chosen from amongst officers belonging to the Indian Police Service constituted under 

the All-India Services Act, 1951 (61 of 1951), for being considered for appointment as the 

Director". 
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The Petitioner said that contrary to the above mentioned procedure, the Central Government has 

instead appointed an interim/acting Director vide order dated 3rd February, 2021. The petition 

states that as CBI is the "premier investigation agency of the country" and it investigates corruption 

related offences in connection with the Governments, such appointment could potentially have 

adverse impact on the integrity and functioning of the Agency. Moreover, the Director of the CBI 

has been conferred with over-arching powers to supervise CBI's work and appointment of teams 

for investigation and is also the final authority in the organization. Taking into consideration, the 

conferment of such powers shall only be done in a manner provided by statutory law.  

Section 4A of the DSPE Act, 1946 was amended in 2013 to provide for constitution of the 

committee for recommending the CBI Director, stating that it" shall be appointed by the Central 

Government on the recommendations of a committee comprising a) the Prime Minister 

(Chairperson), b) the Leader of Opposition (Member), and c) the Chief Justice of India or any 

Judge of Supreme Court nominated by him (Member)". The Court demanded a reply from the 

Government on an urgent basis and put the case on for a future date.  

 

EXHAUSTIVE GUIDELINES FOR CONTENT ON DIGITAL MEDIA AND 

OTT PLATFORMS PREPARED: CENTRE TO SC 

The Supreme Court, while hearing the Special Leave Petition by Aparna Purohit challenging the 

orders of Allahabad High Court in the case related to web series "Tandav" on Amazon Prime, 

asked the Central Government for providing some kind of regulation or guidelines to regulate the 

OTT platforms and the content they are showing.   

The Bench was led by J. Ashok Bhushan and J. Subhash Reddy also laid emphasis on the question 

whether such OTT platforms and its content shall be screened prior to launching content online 

for the public. When asked regarding the regulation, the Central Govenrment's counsel said that 

the Centre has already prepared exhaustive Guidelines for OTT Platforms and also for content on 
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Digital Media.

 

The counsel on behalf of the Petitioner however, prayed that she is just an employee of the 

company and therefore, such regulations or guidelines were in any case, not applicable on the 

Petitioner However, the Court asked the Solicitor General to place regulations on record and 

adjourned the hearing. The FIR registered against the Petitioner has booked her under "Sections- 

153(A)(1)(b), 295-A, 505(1)(b) 505(2) I.P.C., Section 66 and 67 of the Information Technology 

Act and Section 3(1)(r) of S.C./S.T. Act".  

The web series "Tandav" due to which such FIRs have been registered against top Amazon 

executives, was the epicenter of huge controversy as it allegedly "contained derogatory depiction 

of Hindu deities and promoted religious enmity". The series was further critiqued and frowned 

upon due to the social media backlash about the fact that the director (and Co-accused) hurt the 

sentiments of the general public and also depicted the UP Police in a manner which would 

regressively affect the image of the Police. There is a scene in which the UP Police has been shown 

travelling in open doors in uniform, drinking liquor and abusing people. \ 

Though the show is supplemented by a disclaimer before every episode highlighting the notice 

that the work (the web series) is "completely fictional and all the places, characters and incidents 

are the imagination of the makers. The actors and crew of the show has already issued an 

unconditional apology for hurting the sentiments and the derogatory scenes have already been 

removed from the OTT.  
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SUPREME COURT ISSUES NOTICE TO CENTRE IN PLEA SEEKING 

REPATRIATION OF AN INDIAN ARMY CAPTAIN FROM PAKISTAN'S 

JAIL 

 

Supreme Court has issued notice in plea seeking directions to the Centre to take immediate steps 

for the repatriation or release of the Petitioner's on Capt. Sanjit Bhattacharjee who's been in 

Pakistan's jail for more than 23 years. The Petitioner has sought Government's intervention on an 

urgent humanitarian basis, through diplomatic channel of External Affairs Ministry and intervene 

in his case.  

While issuing notice, the Bench also asked Advocate Saurabh Mishra to see if it was possible to 

provide the Court with a list, as they have been informed that there are more than one person who 

are similarly situated. The Petitioner's Counsel agreed to make a list as asked by the Court.  

 

According to the Petitioner her son, an Indian Army officer has been languishing in some unknown 

jail of Pakistan for past 23 years 9 months despite any FIR registered against him, but no 

appropriate action has been taken for his release by the Government.  

 The Petitioner on behalf of her son is seeking appropriate directions to the Government for taking 

immediate steps for his search and release from the the jail of Pakistan from an Indian Army officer 

has been languishing in some unknown jail of Pakistan, but no appropriate action has been taken 

for his release by the respondent.  
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 According to the Petitioner her son in the span of past twenty three years has not been given any 

opportunity to state his case before the appropriate authority or allowed to communicate with his 

family members. He has been deprived of the basic right to freedom of speech and expressions 

under Article 19 of the Constitution. Therefore her son's fundamental right under Article 20 and 

22 has been violated on the account of being illegally detained in in the jail of Pakistan, especially 

in the absence of any case registered against him.  

 It has been stated in the plea that Petitioner's son i.e. Capt. Sanjit Bhattacharjee during his duty 

hours on the day of 19 April 1997, went out for patrolling with other members at the night time on 

a joint border in the Rann of Kutch Gujarat and Pakistan.However on the next day, i.e. 20 April, 

1997, only fifteen (15) of platoon members had returned without the Petitioner's son and another 

platoon member, Lance Naik Ram Bahadur Thapa. It was determined that both the Petitioner's son 

and the other person had gone missing in suspicious circumstances at the time of patrolling. 

 

SOURCE: https://www.livelaw.in/top-stories/supreme-court-central-government-capt-sanjit-

bhattacharjee-170752 

 

 

SUPREME COURT REJECTS ED'S PLEA TO STAY KERALA HC 

JUDGMENT GRANTING BAIL TO M SIVASANKAR IAS IN GOLD 

SMUGGLING CASE; ISSUES NOTICE 

 

The Supreme Court on Friday gave notice on the request recorded by the Enforcement Directorate 

testing the bail conceded to M Sivasankar IAS, previous Principal Secretary to the Chief Minister 

of Kerala, by the Kerala High Court in the gold pirating case.  
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 The Additional Solicitor General presented that bail was allowed by the High Court regardless of 

the finding that there were at first sight motivations to accept that the charged was associated with 

the offense.  

 The ASG said that the HC blundered while conceding abandon the ground that there was no 

probability of charged submitting the offense while on bail. He contended that Section 45(1) of 

the Prevention of Money Laundering Act banished the award of bail if there are motivations to 

accept that the blamed is blameworthy.  

 As per the ASG, the whole sum associated with the gold sneaking case ought to be thought of and 

not simply the add up to Rs 64 lakhs seized from the bank storage spaces.  

 Senior Advocate Jaideep Gupta, showing up for Sivasankar, disproved this accommodation of the 

ASG. "This a brutal case. They are pursuing this man of honor. They have not discovered anything 

against him. The ASG is offering an inaccurate expression that he has addressed the traditions 

officials", Gupta submitted.  

 It was on January 25 that the Kerala High Court conceded bail to Sivasankar, subsequent to taking 

note of that Sivasankar had been under guardianship since October 28, 2020. The High Court 

likewise considered the genuine sicknesses of the government employee. The HC saw that 

ailments are an exclusion from the thoroughness of Section 45.  

The Court onserved that "The way that the candidate is experiencing different sickness would 

likewise go to his advantage as the stipulation to Section 45 excludes a wiped out individual from 

the afflictions of the Section.". The Court likewise noticed that he has been in care since 

28/10/2020 and was exposed to cross examination remembering custodial cross examination for 

various occasions.  

 The case identifies with the capture of 30 kg of 24 carat gold worth ₹14.82 crore at 

Thiruvananthapuram air terminal on July 5 by the Customs (Preventive) Commissionerate, Kochi, 

which was looked to be brought through the discretionary transfer shipped off UAE department at 

the State capital.  

 Sivasankar went under the haze of doubt by virtue of his associations with the superb denounced 

in the gold carrying case, Swapna Suresh and P R Sarith. After the reports about gold carrying 
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surfaced in media, the state government suspended him from administration last July for supposed 

infringement of lead rules. 

SOURCE :https://www.livelaw.in/top-stories/supreme-court-refuses-stay-kerala-hc-judgment-

bail-m-sivasankar-ias-gold-ed-170749?infinitescroll=1 

 

 

SUPREME COURT TO HEAR ON MONDAY PLEA SEEKING 

TERMINATION OF PREGNANCY OF A 14-YEAR OLD GIRL, ASKS 

MEDICAL BOARD TO SUBMIT REPORT IN A SEALED COVER 

 

The petitioners have additionally taken the ground that as the blamed was an immediate blood 

relative for the casualty solicitor, the kid conceived could have mental and actual anomalies and 

consequently end of pregnancy ought to be permitted.  

 In the current case it has been asserted that the applicant casualty who is 14 years of age and an 

eighth-class understudy, was assaulted by her dad's first cousin and thusly impregnated by him. Its 

been asserted that the denounced assaulted her and furthermore utilized her naked pictures to 

undermine her. As per the ultra sound report, the young lady pregnant for 25-27 weeks and 2 days, 

give or take fourteen days.  

 The Court anyway had given notification to Union of India and the State of Haryana, and 

requested the Medical Board's Report. 

https://www.livelaw.in/top-stories/supreme-court-refuses-stay-kerala-hc-judgment-bail-m-sivasankar-ias-gold-ed-170749?infinitescroll=1
https://www.livelaw.in/top-stories/supreme-court-refuses-stay-kerala-hc-judgment-bail-m-sivasankar-ias-gold-ed-170749?infinitescroll=1
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SOURCE:https://www.livelaw.in/top-stories/supreme-court-termination-pregnancy-case-of-4-

year-old-minor-girl-170783 

 

 

SUPREME COURT GRANTS INTERIM PROTECTION FROM ARREST 

TO AMAZON PRIME VIDEO HEAD APARNA PUROHIT 

The Supreme Court on Friday conceded interval security from capture to Amazon Prime Video's 

India head Aparna Purohit in the FIR enlisted by UP Police over supposed harming of strict notions 

by the web arrangement 'Tandav'. A seat containing Justices Ashok Bhushan and R Subhash Reddy 

saw that the assurance from capture will be dependent upon the applicant helping out the 

examination and showing up before the police as and when called.  

 The seat passed this interval request while giving notification on Purohit's appeal testing the 

refusal of pre-capture bail by the Allahabad High Court. The seat observed the accommodation 

made for the benefit of the solicitor that she is helping out another FIR enrolled in Lucknow, and 

that she had no part in the composition or the creation of the arrangement.  

 The seat likewise communicated disappointment about the new guidelines outlined by the Union 

to direct OTT stages. Equity Bhushan told the Solicitor General that the new guidelines "need 

teeth" as there is no arrangement for indictment or fine. Without an enactment, there can't be viable 

control, Justice Bhushan commented.  

 The Solicitor General presented that the new standards were brought as a harmony between "no-

oversight and inward self-guideline". The SG consented to deliver a superior draft of the guidelines 

https://www.livelaw.in/top-stories/supreme-court-termination-pregnancy-case-of-4-year-old-minor-girl-170783
https://www.livelaw.in/top-stories/supreme-court-termination-pregnancy-case-of-4-year-old-minor-girl-170783


 

17 
 

for the thought of the Court. Showing that the issue of OTT guideline will likewise be considered 

in the moment case, the seat added Union of India as a gathering. The seat recorded its perceptions 

about the new guidelines as follows:  

 "One of the issues, which have been sprung up in current realities of the current case, is in regards 

to control and guideline of stage on which web-arrangement are delivered.  

 Mr. Mukul Rohatgi, learned senior advice educated us that the Government of India has given 

notice dated 25.02.2021 and presented Rules to be specific The Information Technology 

(Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021.  

 The seat had commented that screening of OTT content was vital. "Truth be told, a few stages 

even show sexual entertainment", the seat had remarked. However, in the moment case(registered 

at Greater Noida), the HC declined expectant bail mentioning a mistaken observable fact that 

Purohit had not been helping out the examination, he added. The Allahabad High Court had on 

25th February denied Pre-capture bail to Commercial Head of Amazon Prime Video, Aparna 

Purohit, in the progressing examination against 'Tandav'.  

 "These characters are essential for strict confidence of lion's share local area of India and their 

utilization by movie producers in hostile manner will undoubtedly hurt the notions of the greater 

part local area of the country. Endeavors have been made to undermine the picture of authentic 

and legendary characters (Padmavati). Names and symbols of confidence of dominant part local 

area have been utilized to bring in cash. 

SOURCE: https://www.livelaw.in/top-stories/supreme-court-tandav-amazon-prime-information-

technology-rules-2021aparna-purohit-170757 

 

 

SUPREME COURT REFUSES TO ENTERTAIN PLEA BY A LADY CIVIL 

JUDGE FROM UTTARAKHAND AGAINST TERMINATION , DIRECTS 

TO APPROACH THE HIGH COURT 

https://www.livelaw.in/top-stories/supreme-court-tandav-amazon-prime-information-technology-rules-2021aparna-purohit-170757
https://www.livelaw.in/top-stories/supreme-court-tandav-amazon-prime-information-technology-rules-2021aparna-purohit-170757
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High Court has would not engage supplication against excusal of a woman Civil Judge from 

administration in Uttarakhand for purportedly holding a minor young lady hostage at her home 

and abusing her.  

 The supplication looked for bearings to the Uttarakhand government and High Court to reestablish 

the Petitioner with all considerable advantages including advancement as Additional District Judge 

with impact from 23rd February 2018.  

 The Uttarakhand High Court had suspended the applicant Civil Judge for supposedly holding a 

minor young lady hostage at her home and abusing her, and after finish of the examination against 

her, a request excusing her from administration was given against her on October fourteenth 2020 

by a full Bench of the High Court. This choice of the Uttarakhand High Court was acknowledged 

by the Government and she was from that point excused from administration. The Plea has along 

these lines tested Uttarakhand government's structure dated 28th October 2020 eliminating the 

applicant Civil Judge from administration and proposals of Uttarakhand High Court's Full Court.  

 The supplication looked for subduing of Uttarakhand government's organization eliminating the 

solicitor from administration under Rule 3(b)(iii) of the Uttarakhand Government Servant 

(Discipline and Appeal) Rules, 2003, and request passed by the Uttarakhand High Court of 

Uttarakhand taking steps to force a discipline of eliminating the Petitioner from Service under the 

standards.  

 As per the applicant, the High Court prior to taking comprehension of the mysterious grievance 

sent on email, didn't think it legitimate to ask into the certifications of the complainant as given in 

its own notice in consistence with the rule gave by the Chief Justice of India, setting out that no 

move ought to be made against individuals from the subordinate legal executive in the State except 
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if objection making charges is joined by an appropriately sworn affirmation and unquestionable 

material is put to prove the claims in that. 

SOURCE: https://www.livelaw.in/top-stories/supreme-court-plea-by-a-lady-civil-judge-from-

uttarakhand-high-court-170782?infinitescroll=1 

 

 

SUPREME COURT COMMENCED SELECTIVE HYBRID PHYSICAL 

TRIALS ON 15 MARCH 2021 

 

In the alternative physical mode, parties would have the choice of appearing directly or via a video 

conference to argue an argument for a physical hearing. 

The Supreme Court, which has been hearing cases by videoconferencing since March last year as 

a result of a pandemic, will begin a hybrid physical hearing on 15 March for which the standard 

operating procedure has been released. 

"On an experimental basis, and as a pilot scheme, the final hearings/regular matters listed on 

Tuesdays, Wednesdays and Thursdays may be heard in the hybrid mode, as may be decided by the 

Bench, considering the number of parties in a matter as well as the limited capacity of courtrooms; 

all other matters, including those listed on Mondays and Fridays, shall continue to be heard through 

the video/tele-conferencing mode," according to the SOP issued by the SC. — PTI 

Source: https://www.tribuneindia.com/news/nation/supreme-court-hybrid-physical-hearing-from-

march-15-

221609#:~:text=The%20Supreme%20Court%2C%20which%20is,physical%20hearings%20be%

20resumed%20immediately. 

 

https://www.livelaw.in/top-stories/supreme-court-plea-by-a-lady-civil-judge-from-uttarakhand-high-court-170782?infinitescroll=1
https://www.livelaw.in/top-stories/supreme-court-plea-by-a-lady-civil-judge-from-uttarakhand-high-court-170782?infinitescroll=1
https://www.livelaw.in/top-stories/supreme-court-plea-by-a-lady-civil-judge-from-uttarakhand-high-court-170782?infinitescroll=1
https://www.livelaw.in/top-stories/supreme-court-plea-by-a-lady-civil-judge-from-uttarakhand-high-court-170782?infinitescroll=1
https://www.tribuneindia.com/news/nation/supreme-court-hybrid-physical-hearing-from-march-15-221609#:~:text=The%20Supreme%20Court%2C%20which%20is,physical%20hearings%20be%20resumed%20immediately.
https://www.tribuneindia.com/news/nation/supreme-court-hybrid-physical-hearing-from-march-15-221609#:~:text=The%20Supreme%20Court%2C%20which%20is,physical%20hearings%20be%20resumed%20immediately.
https://www.tribuneindia.com/news/nation/supreme-court-hybrid-physical-hearing-from-march-15-221609#:~:text=The%20Supreme%20Court%2C%20which%20is,physical%20hearings%20be%20resumed%20immediately.
https://www.tribuneindia.com/news/nation/supreme-court-hybrid-physical-hearing-from-march-15-221609#:~:text=The%20Supreme%20Court%2C%20which%20is,physical%20hearings%20be%20resumed%20immediately.
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THE PURPOSE OF EACH COURT IS TO DISCOVER THE TRUTH: 

SUPREME COURT EXPLAINS THE SCOPE OF SECTION 311 OF THE 

CRPC. 

 

In its two recent decisions, the Supreme Court briefly clarified the application of Section 311 of 

the Code of Criminal Procedure. 

Section 311 deals with the right to call a material witness or to question an individual present. Any 

court can, at any stage of any investigation, trial or other proceeding under this Code, appoint any 

person as a witness or examine any person present, even if not summoned as a witness, or recall 

and re-examine any person already examined; and the Court shall summon and examine or recall 

and reexamine any such person if his evidence appears to it to be essential to the just decision of 

the case, the provision reads. 

One judgment was delivered by a bench comprising Justices Indu Malhotra and Ajay Rastogi while 

allowing an appeal against a Karnataka High Court order. The High Court had set aside an order 

of the Trial Court allowing the application filed by prosecution for summoning the witnesses along 

with securing the relevant records. 

The Apex Court bench observed that the object underlying Section 311 CrPC is that there may not 

be failure of justice on account of mistake of either party in bringing the valuable evidence on 

record or leaving ambiguity in the statements of the witnesses examined from either side. 

Allowing the appeal, the Bench observed that the Trial Court judge was justified in summoning 

the witnesses whose statements ought to be recorded to subserve the cause of justice, with the 
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object of getting the evidence in aid of a just decision and to uphold the truth. 

In another case, the Bench consisting of Justices DY Chandrachud and MR Shah noted that the 

true test for invoking Section 311 of the CrPC is if it seems to the Court that the testimony of the 

individual sought is important to the just judgement of the case. In that case, the State brought an 

action before the Apex Court against the refusal of the application filed by it seeking revocation 

of the proof. 

 

Source: https://www.livelaw.in/know-the-law/scope-of-section-311-crpc-supreme-court-

recalling-of-witnesses-170824 

 

SUPREME COURT TO HEAR ALL STATES IN MARATHA 

RESERVATION CASE; WILL EXAMINE IF INDRA SAWHNEY NEEDS 

RECONSIDERATION 

A Constitution Bench of Justices Ashok Bhushan, L Nageswara Rao, S Abdul Nazeer, Hemant 

Gupta and Ravindra Bhat issued formal notice to all States and posted the case for hearing on 

March 15, 2021.  

The Supreme Court on Monday decided that all the States will be heard in relation the case on 

Maratha reservation in which challenged has been mounted to the Maharashtra State Reservation 

for Socially and Educationally Backward Classes Act (Jaishri Laxmanrao Patil v. Chief 

Minister). 

https://www.livelaw.in/know-the-law/scope-of-section-311-crpc-supreme-court-recalling-of-witnesses-170824
https://www.livelaw.in/know-the-law/scope-of-section-311-crpc-supreme-court-recalling-of-witnesses-170824
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As an institution, we have the highest respect for womanhood: CJI SA Bobde says Supreme Court 

never asked rape accused to marry victim 

"We have given highest respect to womanhood. We asked 'are you going to marry'. We didn't order 

(him to) 'marry'," CJI Bobde said.  

The Supreme Court today expressed its dissatisfaction at the "complete misreporting" of last 

week's hearing of a rape case in which it had purportedly asked a rape accused if he was going to 

marry the victim. 

The Supreme Court has observed that the amendments to Section 11(7) and 37 of the Arbitration 

and Conciliation Act, 1996 might be necessary so that orders passed under Section 8 and 11 are 

brought on par as far as appealability is concerned. 

Section 8, which deals with the power of a court to refer parties to arbitration, was amended in 

2015 to state that such reference should not be made unless the Court finds that prima facie a. valid 

arbitration agreement exists. 

Also, Section 37 was amended in 2015 to allow for appeals against an order refusing to refer parties 

to arbitration under Section 8. 

These amendments were done on the basis of recommendations of the Law Commission of India. 

However, no amendment was made to Section 37 to allow appeal against an order refusing to 

appoint an arbitrator under Section 11 of the Act, despite the fact that such a recommendation was 

also made by the Law Commission., 

As per the judgment of the Supreme Court in Vidya Drolia v Durga Trading Corporation, the 

Courts have to enter a prima facie satisfaction under both Section 8 and 11 regarding the existence 

of a valid arbitration agreement. While a finding against the existence of arbitration agreement 

under Section 1 is not appealable. 

This was described as an "anomaly" by a division bench comprising Justices RF Nariman, BR 

Gavai and Hrishikesh Roy in the case Pravin Electricals Pvt Ltd v Galaxy Infra and Engineering 

Pvt Ltd. 

The judgment authored by Justice Nariman observed : "By a process of judicial interpretation, 

Vidya Drolia(supra) has now read the "prima facie test" into Section 11(6A)so as to bring the 

provisions of Sections 8(1) and 11(6) r/w11(6A) on par. Considering that Section 11(7) and 

https://www.barandbench.com/news/litigation/will-you-marry-her-supreme-court-asks-man-charged-rape-minor-girl
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Section 37have not been amended, an anomaly thus arises. Whereas in cases decided under Section 

8, a refusal to refer parties to arbitration is appealable under Section 37(1)(a), a similar refusal to 

refer parties to arbitration under Section 11(6) read with Sections 6(A) and 7 is not appealable. In 

the light of what h as been decided in Vidya Drolia (supra), Parliament may need to have a re-look 

at Section 11(7) and Section 37 so that orders made under Sections 8 and 11 are brought on par 

qua appealability as well". 

The Court made these observation while considering a special leave petition filed against an order 

of a single bench of the Delhi High Court which appointed arbitrator under Section 11(6) of the 

Act. 

On facts, the Court found that the conclusive finding of the single judge regarding the existence of 

arbitration agreement was incorrect. Considering the complexity of facts, the top Court observed 

that the question of validity of arbitration agreement has to be left to the arbitrator. On facts, the 

Court found that the conclusive finding of the single judge regarding the existence of arbitration 

agreement was incorrect. 

Considering the complexity of facts, the top Court observed that the question of validity of 

arbitration agreement has to be left to the arbitrator. 

we set aside the impugned judgment of the Delhi High Court in so far as it conclusively finds that 

there is an Arbitration Agreement between the parties", the Bench observed. 

Case Details Citation : Pravin Electricals Pvt Ltd v Galaxy Infra and Engineering Pvt Ltd. Bench 

: Justice RF Nariman, BR Gavai and Hrishikesh Roy Appearances : Senior Advocate Shyam Divan 

for appellant; Senior Advocate Dhruv Mehta for respondent Citation : LL 2021 SC 147 

 

DECISION WILL BE TAKEN IN THE COMMITTEE MEETING": 

SUPREME COURT OBSERVES IN PIL SEEKING HYBRID COURT 

HEARINGS ACROSS THE COUNTRY 
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Supreme Court has on Tuesday decided to keep pending a PIL led seeking hybrid form of court 

hearings across the country. A three-judge Bench led by Chief Justice Bobde observed that a 

decision in this regard will be taken up in the Committee's meeting, hence the plea will be kept 

pending. During the hearing, the Bench observed that while the Petitioner's motives were good, 

the Court cannot pass orders like this. Petitioner in person ML Sharma submitted that he is 

depending on the Court's judgement in anita choudhary case. So many tussles are going on by 

Advocates also. "We are not worried about tussle" the Bench remarked "If there's any problem, 

We cannot reach you, we are running behind registrar. You are the head of your family." Sharma 

stated Bench stated that it will keep the matter pending as the committee is meeting one of these 

days and a decision will be taken The present plea led before the Supreme Court sought the 

resumption of physical hearing of cases, along with the virtual mode, in all courts and tribunals 

across the country. The plea also sought directions to the state to arrangements of video systems 

for judicial proceedings all over India in the interest of justice. According to the petition, if hearings 

are conducted virtually and  judicial records is done online, it would save lives as papers have been 

found to carry Covid19 virus. Further registrars and staffers of the Court and Judges also suffered 

from COVID-19 due to handling of paper books. 

 

WEST BENGAL ASSEMBLY POLLS- SUPREME COURT DISMISSES 

PLEA CHALLENGING EC'S DECISION TO CONDUCT POLLS IN 

EIGHT PHASES 
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Supreme Court has dismissed plea by lawyer ML Sharma challenging the Election Commission's 

decision to conduct assembly elections over eight phases in West Bengal . The plea sought 

directions to the poll panel to stop it from conducting eight-phase elections. A three-judge Bench 

led by CJI Bobde has dismissed the plea stating that they have read the whole case but they don't 

agree with the Petitioner During the hearing petitioner in person ML Sharma submitted that "I'm 

against religious harmony being destroyed, one side is going on continuously, stop this religious 

activity and religious slogan over there! "Sharma made this submission with reference to the 

religious slogans used during the campaign. ML Sharma submitted there's no law or act that EC 

has right to conduct elections and dissolve the assembly Who has dissolved the assembly? Bench 

asked "If the ruling party has lost it cannot sit in the assembly" Sharma responded. Bench did not 

agree with Sharma's submission and suggested that he approaches the High Court. Petitioner in 

person Sharma stated that the case is not of an election petition, and it cannot approach the High 

Court as it cannot approach the High Court under Article 226 once the notification has been issued, 

in terms the Top Court's judgement in Mohinder Singh's case. The present plea led by ML Sharma 

challenged the Election Commission's decision to conduct the eight-phase elections in the West 

Bengal for being violative of right to equality before law under Article 14 right to life under Article 

21 of the Constitution. The plea also action against the alleged chanting of religious slogans during 

electioneering in West Bengal. According to the Petitioner the chanting of "Jai Shri Ram, and other 

religious slogans are offences under the Indian Penal Code and the Representation of the People 

Act, 1951 According to the plea, using religious slogan, effort, provocation of citizen of India by 

a person, party, group of persons is strictly prohibited u/s 123 (3) of the Representative Act. 

Therefore upon using of religious slogan, the Election Commission suo motu having evidence 

must cancel election. "Any kind of the appeal by any religious persons, group, temple, mosque, 
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church and others to cast their vote in favour of a specic party must be counted a serious violation 

of the law and an offence not only under the act but also under IPC being fraud upon constitution 

of India and citizen of India and they must be barred election or to participate in any election in 

future." The plea read The plea also stated that the election commission and parliament did not 

frame any law and rule to conduct election in difference phase to facilitate any one of the political 

parties in any state. Therefore the impugned decision of the election commission is unlawful and 

violated Art.21 and must be quashed and election must be held in one phase in Bengal as well as 

in Assam like Tamil Nadu, Kerala and Puducherry. The Petitioner through his PIL sought the 

following reliefs from the Court: Direction prohibiting Election Commission from conducting an 

election in 8 phases in west Bengal as unequal manner among the 5 states without any rule and 

law and reasons being violative of Art. 14 and Art 21 of the constitution of India. AND Directions 

to C.B.I. to register an F.I.R. under Section 153(A), 415 and 420 of IPC and Sections 123(3) and 

125 of the Representation of the People Act, 1951 against Home Minister Amit Shah and BJP 

Leader Shubendu Adhikari including their political party for using "JAI SHRI RAM" and other 

religious slogan creating disharmony, an attack upon the citizen of India for provoking, effecting 

their mind among themselves and to give vote in their favour for electoral benefits being an offence 

and to le their report before the Supreme court for further action and direction in the interest of 

Justice. Debar political party/ parties of Home Minister Amit Shah and Shubendu Adhikari from 

participating in any election in the country for using religious slogan i. e. jai Shri Ram" & Others 

being unconstitutional and contra to the People & representative Act in the interest of Justice. 

 

 

ADR MOVES SUPREME COURT SEEKING STAY ON FURTHER SALE 

OF ELECTORAL BONDS AHEAD OF ASSEMBLY ELECTIONS IN 

KERALA, WEST BENGAL, TN ETC. 

 

Citing 'serious apprehension' that any further sale of Electoral Bonds before the upcoming state 

elections in West Bengal, Tamil Nadu, Kerala and Assam, would further increase illegal and illicit 
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funding of political parties through shell companies, the Association for Democratic Reforms has 

moved the Supreme Court seeking stay on further sale of EBs. The application for directions has 

been led through Advocate Prashant Bhushan in a writ petition led by the NGO in 2017, 

challenging the provisions of Finance Act 2017 which paved the way for anonymous electoral 

bonds. Whereas the matter is sub-judice, the Petitioner-NGO has moved an urgent application 

before the Top Court praying that until pendency of the instant writ petition, the Government be 

directed to not open any further window for sale of Electoral Bonds. The application states, "the 

Electoral Bonds Scheme has opened the food gates to unlimited corporate donations to political 

parties and anonymous nancing by Indian as well as foreign companies which can have serious 

repercussions on the Indian democracy." It further cites following concerns with respect to use of 

Electoral Bonds for political donations: Political Parties are not required to disclose the name of 

the person/entity donating to a party through electoral bonds. Since the bonds are bearer 

instruments and have to be physically given to the political parties for them to cash, parties will 

know who is donating to them. It is only the general citizens who will not know who is donating 

to which party. Thus, electoral bonds increase the anonymity of political donations. The 

requirement to disclose in the profits & loss account the name of the political party to which a 

donation has been made is also removed. Only the total amount of donations to political parties 

has to be disclosed without the name of the political party. With the removal of the 7.5% cap on 

the net profits of the last 3 years of a company, now corporate funding has increase manifold as 

there is no limit to how much a company can donate. Even loss-making companies now qualify to 

make donations of any amount to political parties out of their capital or reserves.  

Further, it opens up the possibility of companies being brought into existence by unscrupulous 

elements primarily for routing funds to political parties through anonymous and opaque 
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instruments like electoral bonds. Anonymity of political donations has increased the opacity of 

funding of political parties, and the danger of quid pro quo and opacity of any beneats are passed 

on to such companies or their group companies by the elected Government. This has a major 

negative implication on transparency in political funding and are in violation of citizens' right to 

information, a fundamental right. The Petitioner-NGO has further pointed out that previously, on 

two occasions, the Government opened special sale window of EBs right before the State assembly 

elections, and so far more than Rs. 6500 crores worth of EBs have been sold with the majority of 

donations going to the ruling party. Background The Finance Act 2017 introduced amendments in 

Reserve Bank of India Act, Companies Act, Income Tax Act, Representation of Peoples Act and 

Foreign Contributions Regulations Act to make way for electoral bonds. The Petitioner-NGO had 

moved the Top Court in September 2017 on the issue of corruption and subversion of democracy 

through illicit & foreign funding of political parties and lack of transparency in the accounts of all 

political parties. On April 12, after several sessions of hearing held during the run up to the 2019 

Lok Sabha polls, a three judges bench of the SC comprising the then CJI Ranjan Gogoi, Justice 

Deepak Gupta and Sanjiv Khanna had directed the political parties to submit the details of 

donations received to the ECI in sealed cover by May 30, 2019. In November 2019, the NGO led 

an application for early hearing of the case, in the light of certain media reports that the electoral 

bonds were hurried by the Government ignoring grave concerns raised by the Reserve Bank of 

India and the ECI On January 2020, a bench headed by then CJI Bobde adjourned the matter for 

two weeks. However, the case has not been posted since thenSignicantly, the Election Commission 

of India has also raised objection on the scheme and described this a "retrograde step as far as 

transparency of donations is concerned" and called for its withdrawal. The ECI said that if 

contributions are not reported, it will not be possible to ascertain if political parties have taken 

donations from government companies and foreign sources, which are prohibited under Section 

29B of RPA. The amendments made to Companies Act 2013 were also agged by the ECI. The 

amendment to Section 182 of the Act took away the restriction that contribution can be made only 

to the extent of 7.5% of net average prot of three preceding nancial years, enabling even newly 

incorporated companies to donate via electoral bonds. "This opens up the possibility of shell 

companies being set up for the sole purpose of making donations to political parties, with no other 

business consequence of having disbursable prots", said the ECI. Meanwhile, Centre has claimed 
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that the schemes will bring in more transparency in political funding. The anonymity of the scheme 

was intended to protect the privacy of the donor, stated the centre. 

 

SECTION 313 CRPC STATEMENT BY ACCUSED IS NOT A 

SUBSTANTIVE EVIDENCE TO REBUT PRESUMPTION UNDER 

SECTION 139 NI ACT: SUPREME COURT 

The statement of the accused recorded under Section 313 of the Code of Criminal Procedure is not 

a substantive evidence of defence to rebut the presumption under Section 139 of the Negotiable 

Instruments Act that the cheques were issued for consideration. In this case, the Bench comprising 

Justices Indu Malhotra and Ajay Rastogi was considering an appeal against the judgment of the 

High Court of Himachal Pradesh holding the accused guilty of offence under Section 138 of the 

Negotiable Instruments Act. The Court noted that the accused has only recorded her statement 

under Section 313 of the Code, and has not adduced any evidence to rebut the presumption that 

the cheques were issued for consideration. On the other hand, the complaints were led support 

thereof were examined, and was able to establish and discharge the burden of proof.  

The Court further observed that there is a mandate of presumption of consideration in terms of the 

provisions of the Act and the onus shifts to the accused on proof of issuance of cheque to rebut the 

presumption that the cheque was issued not for discharge of any debt or liability in terms of Section 

138 of the Act. "It is well settled that the proceedings under Section 138 of the Act are 
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quasicriminal in nature, and the principles which apply to acquittal in other criminal cases are not 

applicable in the cases instituted under the Act.. Likewise, under Section 139 of the Act, a 

presumption is raised that the holder of a cheque received the cheque for the discharge, in whole 

or in part, of any debt or other liability. To rebut this presumption, facts must be adduced by the 

accused which on a preponderance of probability (not beyond reasonable doubt as in the case of 

criminal offences), must then be proved.", the Court said. When the complainant exhibited all these 

documents in support of his complaints and recorded the statement of three witnesses in support 

thereof, the accused has recorded her statement under Section 313 of the Code, but failed to record 

evidence to disprove or rebut the presumption in support of her defence available under Section 

139 of the Act, the Bench observed. "The statement of the accused recorded under Section 313 of 

the Code is not a substantive evidence of defence, but only an opportunity to the accused to explain 

the incriminating circumstances appearing in the prosecution case of the accused. by placing all 

documentary evidence in support of the complaint duly exhibited, and three witnesses in 

Therefore, there is no evidence to rebut the presumption that the cheques were issued for 

consideration", the Court said while dismissing the appeal. Case: Sumeti Vij Vs. Paramount Tech 

Fab Industries [CrA 292 OF 2021] Coram: Justices Indu Malhotra and Ajay Rastogi Citaiton: LL 

2021 SC 149. 

 

 

IS GOLD SMUGGLING WITH MERE PROT MOTIVE A' TERRORIST 

ACT' UNDER UAPA? SUPREME COURT TO EXAMINE 

The Supreme Court on Monday decided to examine if gold smuggling falls within the scope of 

"terrorist activity" under the Unlawful Activities Prevention Act 1967. The Court will examine 

gold smuggling will be included in denition of the a terrorist economic activity under Section 

15(1)(iiia) of UAPA Act 1967. A division Bench of Justice RF Nariman and BR Gavai issued 

notice in a plea led by one Mohd Aslam against Rajasthan High Court's refusal to quash the FIR 

and stay the proceedings against him. A FIR was registered against the pPetitionerunder UAPA 

Act after smuggled gold was seized from him. The pPetitionerwas represented by Advocates 

Aditya Jain, Neha Gyamlani, Farooq Ahmed and Bhavya Golecha before the Apex Court. 
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According to the pPetitioner an act done with intention to cause damage to economic security of 

India alone would attract the offence dened under Section 15 of the UAPA.

 

Act and gold smuggling per se even in large quantity should be deal with under Customs Act and 

not UAPA Act. Further, the legislative intent behind introduction of clause relating to economic 

security in Section 15 was not to deal with smuggling of gold Section 15(I)(iiia) of UAPA mentions 

activities with intent to threaten or likely to threaten the economic security of the country causing 

"damage to, the monetary stability of India by way of production or smuggling or circulation of 

high quality counterfeit Indian paper currency, coin or of any other material". The plea by Mohd 

Aslam contends that the High Court through its order dated 1st Feb 2021, in complete non 

consideration of the grounds, dismissed its special leave petition led for quashing of FIR registered 

under Section 16 of UAPA and 120B IPC The pPetitionerhas contended that FIR registered against 

him under UAPA was registered on arbitrary grounds and no prima facie case of economic 

terrorism was made against him as alleged, and he was not found to be connected with any terrorist 

or extremist group. The pPetitionerhas contended that he smuggled gold in greed of an air ticket 

and money due to his nancial situation during the lockdown and he was in no way found to damage 

or threaten the economic security of India. The allegation of the FIR stating that smuggled gold 

could be used for terrorism cannot be used as a chance alone to attract provisions of UAPA and 

NIA has nothing to show that the gold was to fund terrorism. The petition has further argued that 

the FIR is baseless and should be quashed. The smuggling of gold should have been dealt under 

provisions of the Customs Act and not UAPA Act. The NIA's investigation would in itself become 

illegal since the Custom Act is not a scheduled act under NIA Act The plea has stated that two 

FIRs have been registered against him on the same sets of facts, which is not permissible, taking 
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into account Supreme Court's judgements where it has been held that 2 FIRs is not permissible for 

one incident and a second FIR relating to same cause of action and same incident. The plea has 

stated that according to the prosecution's story, the pPetitioneralong with 9 others was arrested by 

ocials of Custom Department Jaipur at International Airport Jaipur after seizing more than 18 kgs 

of smuggled gold bars. According to NIA, facts disclosed by arrested accused revealed 

commission of criminal conspiracy, furthering terrorist activities and threatening the economic 

security and damaging monetary stability of India, dening it as a terrorist act in violation of 

provisions of the UAPA. This was followed by the National Investigation Agency being directed 

by the Central Government to take up the investigation. The petition has stated that the present 

pPetitionerworked as a Labor Contract in Saudi Arabia, but lost his job due to the Covid19 

pandemic. The pPetitionerwas inuenced by one person to deliver some amount of gold to an 

unknown person in Jaipur and promised to book him a return ticket to Jaipur along with Rs 10000, 

to which the pPetitioneragreed. Subsequently the Custom Department seized the gold on 3rd July 

2020, arrested 10 persons including pPetitionerand sent them to judicial custody. A complaint was 

led by the Indian Government against the pPetitionerunder the Customs Act and his statements 

were recorded accordingly, and he was released on bail in July. However, a FIR was registered 

against him in New Delhi under provisions of Unlawful Activities Prevention Act, on ground that 

smuggling was done to threaten the country's economic stability. While refusing to quash the 

pPetitioner'sFIR, Rajasthan High Court on 1st Feb 2021, had observed that the offence of gold 

smuggling with the intent to threaten or likely to threaten the economic security of the country 

covered under the denition of 'terrorist act' under Section 15 of the Unlawful Activities Prevention 

Act, 1967(UAPA). The Court said that such an activity will come under Section 15(I)(iiia) of the 

Act. The Bench also observed that the FIR under UAPA cannot amount to 'double jeopardy' just 

because there was a pending prosecution under the Customs Act in respect of the alleged gold 

smuggling activity. The Kerala High Court had on 18th Feb 2021 held that mere act of gold 

smuggling, which is covered under the Customs Act, will not amount to a "terrorist act" under the 

Unlawful Activities Prevention Act unless the same is done with the intention to threaten the 

economic security of the nation. The Court said that gold smuggling with a mere illegal prot motive 

will fall within the denition of terrorist act. The Kerala High Court had distinguished the Rajasthan 

HC judgment. The Kerala High Court Division Bench noted that it was an observation made by 

the Rajasthan High Court while refusing to quash an FIR under Section 482 of the Code of 
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Criminal Procedure. "It is clear from the decision that no analysis of the provision was made by 

the learned single Judge. Moreover, no specic reason has been stated for making the 

aforementioned observations. It is to be remembered that the learned single Judge was examining 

whether there was any sucient reason to quash an FIR at the initial stage of the investigation. We 

do not nd any law laid down in the above decision. We are, therefore, not persuaded by the single 

line observation made by the learned single Judge that "any other material" occurring in Section 

15(1)(a)(iiia) of UA(P) Act is intended to cover gold smuggling also", the Kerala High Court 

observed, distinguishing the Rajasthan decision. 

 

 

YOU DON'T LOOK AT YOUR EARNINGS IN BECOMING A JUDGE, IT 

IS TREMENDOUS JOB SATISFACTION TO PROVIDE PERMANENT 

COMMISSION FOR 365 LADY OCERS": JUSTICE CHANDRACHUD 

I have never thought twice about my choice (of moving to the Bench from the bar). You see the 

kind of work that we do, it is mostly routine work, especially on Mondays and Fridays. But in the 

life of a judge, it is about the tremendous satisfaction that we get from the job", remarked Justice 

DY Chandrachud on Tuesday. The comment came in the course of the matter regarding grant of 

Permanent Commission to women in the Armed Forces. Justice Chandrachud had asked Senior 

Advocate Colonel R. Balasubramanian, appearing for the armed forces, who has retired from the 

Army's JAG department, if he preferred the services or the practice. The same question was also 

asked of Senior Advocate P. S. Patwalia, who had resigned as a judge of the Punjab and Haryana 

High Court in 2006. "I remember it was just a year ago, a little before the lock down, that I was 

dictating the judgement (for consideration of women for PC at par with their male counterparts). 

As an outcome of this case, 365 lady ocers have received PC! This gives a great sense of 

satisfaction for a judge. And it is not just about these numbers, it is the opening of a new public 

space for women to be equal members of the workforce!", expressed Justice Chandrachud. "Of 

course, as a lawyer you can take off when you want, you have the freedom to live your life a little 
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differently. This is what is missed from your days as a lawyer. (Being a judge) might appear like 

term time, like one is doing the same thing every day.  

But judgeship is something which grows on you. I have never regretted my choice for even one 

moment...", he added "You don't look at your earnings when you become a judge. You just want 

to be nancially comfortable enough to ensure that your children are educated, your family liabilities 

and commitments are met", continued Justice Chandrachud. "Even the young lawyers, who are not 

inclined towards becoming judges, do not feel this way because of the decline in earnings which 

is believed to follow. It has more to do with the continuous grind of this profession. I spoke to 

young lawyers while in Bombay and they told me that they look at me sitting in the court day in 

and day out and that they did not want to do this. So it is about the temperament", said the judge. 

Justice M. R. Shah also concurred- "It is about the job satisfaction. This is something which 

advocates do not have because you are pleading only for your client. We have the satisfaction of 

having done something for the society" "During my days at the Gujarat High Court, 23,500 retired 

primary teachers benetted from one order of mine. I received a letter from a widow in the rural 

area. It contained only one sentence- 'Justice is still alive'. This is the kind of satisfaction that we 

get", continued Justice Shah. Justice Chandrachud continued to commend advocates on their role 

in the justice dispensation system- "We look at the lawyers from this side. A judgement is as good 

as the efforts made by the bar at their end. There is tremendous power a lawyer wields in 

developing a particular vision for the Court. Of course, when we look at the pros and cons, we 

might think differently" 
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TIME TO REVIEW 50% CAP ON QUOTA? SUPREME COURT ASKS 

STATES 

 

On Monday, the Supreme Court said the issue of whether it is time to scrap the 50% ceiling on 

reservations in educational institutions and jobs needs to be answered in the context of the 

"changed social dynamics of the society" and recent constitutional amendments, and sought the 

views of the states — a radical departure from the legal precedent that has, for three decades now, 

held the ceiling as inviolable. 

Any attempt to increase the ceiling is loaded with political significance — various states (ruled by 

governments of varying hues) have sought, in vain until now, to do this to address the grievances 

of one politically important constituency or other. The Court's observation itself, came in a case 

where a reservation for Marathas in Maharashtra caused a breach in the ceiling. 

Almost 30 years after a nine-judge bench in the Indra Sawhney case (famously known as the 

Mandal Commission case) imposed the ceiling of 50% on total reservation, a five-judge bench 

agreed to examine whether the 1992 ruling should be reconsidered in the wake of various states 

providing for quota exceeding 50% and the central Government framing a law in 2018 for 

reservation to economically and socially backward classes. 

Terming it a matter of "seminal importance", the five-judge Bench, headed by justice Ashok 

Bhushan, issued notices to all states and sought their views on review of the mandate laid down in 

the Indra Sawhney case, which ruled that "reservation should not exceed 50%, barring certain 



 

36 
 

extraordinary situations." Further, the 1992 judgment barred reservation solely on economic 

criterion. 

If the five-judge Bench accepts that the judgment in Indra Sawhney case should be modified, the 

case will have to be referred to an 11-judge bench because only a bench of larger composition can 

modify a previous judgment of the Supreme Court. 

The Court's move was endorsed by voices from across the political spectrum. 

Former minister in the Bihar state cabinet and senior Bharatiya Janata Party leader Prem Kumar 

supported the idea of revisiting the 1992 judgement in "the larger social interest." Nalin Kohli, 

national spokesperson of BJP and a Supreme Court lawyer, said: "Being an issue of significance, 

the apex court has in its wisdom deemed it fit to implead the states as the outcome of the final 

judgment may have far reaching implications across the country." 

The Rashtriya Janata Dal's chief spokesperson and Bihar MLA Bhai Birendra said that quota 

should be increased in proportion to the increased share of the backward communities in the 

population while Janata Dal (United) leader Neeraj Kumar said that the reservation facility should 

be aimed at improving the socio-economic conditions of the marginalised in keeping with their 

standing in the caste-based census. 

Spearheading the demand for Jat reservation in Haryana, Yashpal Malik, national president of the 

All India Jat Aarakshan Sangharsh Samiti (AIJASS), said: "The Supreme Court hearing will also 

have a direct impact on long pending demands for Jat reservation under the Other Backward 

Classes category in Haryana, which has been stayed by the Punjab and Haryana high court." 

On Monday, the Bench, which also comprised justices L Nageswara Rao, S Abdul Nazeer, Hemant 

Gupta and S Ravindra Bhat, framed a total of six questions, including the one on review of the 

50% ceiling, while considering the constitutional validity of a 2018 Maharashtra law that sought 

to provide reservation to the Maratha community in jobs and admissions, a move that would take 

total reservations in the state in excess of 50%. . 

Based on a report by the Maharashtra State Backward Commission and using the window of 

"extraordinary situations" in the Indra Sawhney case, the state law provided 16% reservation to 

the Maratha community in addition to the existing 50% quota. But the Bombay High Court, by its 
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judgment in June 2019, brought down the reservation to 12%in admissions to educational 

institutions and 13% in jobs. 

The high court judgment was challenged in the Supreme Court in a clutch of petitions, which said 

the Maratha quota law should be struck down since it transgressed the judicially-fixed ceiling of 

50%. In September 2020, the implementation of the Maratha quota was stayed by the apex court 

through an interim order after highlighting that the Maharashtra government had breached the 50% 

ceiling on reservation by its new law. 

Apart from the issue of total reservation, the five-judge Bench has decided to also examine whether 

the Backward Commission's report meets the criterion of "extraordinary situations" under the Indra 

Sawhney ruling in giving quota benefits to the Maratha community. 

The apex court also agreed to ascertain whether states could add any community in the reservation 

after the central Government's 102nd constitutional amendment, by which Article 342A was 

inserted to authorise the President for specifying the "socially and educationally backward classes" 

(SEBCs) in all states and union territories after consultation with the Governor concerned. This 

virtually empowered the central Government to identify SEBCs even in states and UTs. 

"Whether, Article 342A of the Constitution abrogates states' power to legislate or classify in 

respect of "any backward class of citizens" and thereby affects the federal policy / structure of the 

Constitution of India?" read one of the questions framed by the Bench. 

On this point, attorney general KK Venugopal, representing the Centre, and senior advocate Mukul 

Rohatgi, appearing for the Maharashtra government, submitted that since interpretation of Article 

342A will affect all states, they should also be heard. 

Agreeing with this, the Bench said it will begin hearing all states, starting March 15, and wrap up 

the arguments, preferably, by March 25. 

In addition to Maharashtra, there are three other states, Tamil Nadu, Haryana and Chhattisgarh, 

which have passed similar laws, causing them to exceed the 50% reservation mark. Those 

decisions are also under challenge in the Supreme Court. Three days ago, the top Court said it will 

take up the challenge to Tamil Nadu's 69% quota law after deciding the Maratha quota case. The 

69% quota in the state pre-dates the Indra Sawhney judgement, one reason why it is extant. 

https://www.latestlaws.com/bare-acts/central-acts-rules/civil-laws/constitution-india/
https://www.latestlaws.com/bare-acts/central-acts-rules/civil-laws/constitution-india/
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The bunch of cases on the Maratha quota was referred to a five-judge bench in September 2020 

when the top Court also stayed the implementation of the state law in jobs and education. The 

Maharashtra government later filed an application before the five-judge Bench, seeking vacation 

of the stay on implementation of the quota but the Court said that its order would continue until 

the issues are finally decided. 

https://www.latestlaws.com/latest-news/time-to-review-50-cap-on-quota-supreme-court-asks-

states/ 

 

SC ISSUES NOTICE TO CENTRE ON PLEA CHALLENGING 

EXCLUSION OF WOMEN FROM NDA, INDIAN NAVAL ACADEMY 

 

On Wednesday, the Apex Court issued notice to the Central Govt on a plea seeking directions to 

allow eligible female candidates to join the National Defence Academy (NDA) & the Indian Naval 

Academy (INA) at par with the men. 

A Bench headed by CJI SA Bobde sought a response from the Govt on the plea of advocate Kush 

Kalra who has contended that denial of opportunity to women candidates to enrol at the NDA is 

violative of Articles 14, 15, 16 & 19 of the Constitution. 

The Bench also issued a notice in an impleadment application by a woman candidate Anita, who 

was denied an opportunity to enrol at the NDA. Anita said she had to give up her aspirations to 

join the Armed Forces. 

https://www.latestlaws.com/latest-news/time-to-review-50-cap-on-quota-supreme-court-asks-states/
https://www.latestlaws.com/latest-news/time-to-review-50-cap-on-quota-supreme-court-asks-states/
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The petition said that the eligible & willing female candidates being denied the opportunity of 

entry to the NDA "on the basis of their sex & thereby systematically & categorically excluding 

eligible female candidates" the opportunity to train at the premier joint training institute of the 

Indian Armed Forces which, at a later point of time, becomes a hurdle in the career advancement 

opportunities for female officers in the Armed Forces. 

The plea was filed in light of the directions issued by the top Court on the extension of Permanent 

Commission to Short Service Commissioned women officers of the Indian Army. 

"After the passing of the judgment in the matter of Secretary, Ministry of Defence vs Babita Puniya 

by this Court, Permanent Commission has been extended to the Women Officers of the Army. 

However, there is still no mode of entry available to female candidates to join the Armed Forces 

as Permanent Commission Officers," the plea said. 

"In the present state of affairs, female candidates have to apply through the appropriate mode of 

entry into the Armed Forces as a Short Service Commissioned Officer & after serving for a certain 

period of time, have the option to opt for Permanent Commission," it added. 

The plea pointed out that granting Permanent Commission to the Short Service Commission 

Women Officers is only half a measure to restore equality of opportunity in the Army. 

"The categorical exclusion of women to train at the NDA and get commissioned into the Armed 

Forces of the country as Permanent Commissioned Officers solely on the basis of their sex is a 

denial of the Fundamental Right to Practice any Profession & it is not justifiable within the 

contours of the Indian Constitution," stated the plea. 

The Govt allows unmarried male candidates having adequate 10+2 qualification to take 

the NDA and INA examinations, however, eligible & willing female candidates are not allowed 

to take the said examination on the sole ground of their sex & without any reasonable or justifiable 

explanations, the pPetitionercontended. 

https://www.latestlaws.com/latest-news/sc-issues-notice-to-centre-on-plea-challenging-

exclusion-of-women-from-nda-indian-naval-academy/ 

 

https://www.latestlaws.com/latest-news/sc-issues-notice-to-centre-on-plea-challenging-exclusion-of-women-from-nda-indian-naval-academy/
https://www.latestlaws.com/latest-news/sc-issues-notice-to-centre-on-plea-challenging-exclusion-of-women-from-nda-indian-naval-academy/
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SUPREME COURT JUNKS PIL SEEKING CURBS ON 'JAI SHRI RAM' 

 

On Tuesday, the Apex Court refused to entertain a Public Interest Litigation seeking to restrain 

political parties, more particularly BJP, from raising 'Jai Shri Ram' slogan during campaigning 

for West Bengal assembly polls alleging that it amounted to seeking votes in the name of religion, 

which is a corrupt electoral practice under Representation of People Act.

 

Petitioner Lawyer M L Sharma also had challenged the Election Commission's decision to hold 8 

phase polls in West Bengal, while ordering single phase voting in Kerala, Tamil 

Nadu and Puducherry and three phase polling in Assam. A bench headed by Chief Justice S A 

Bobde said "we cannot even say that your motivation behind this PIL is noble. We will not 

entertain this petition. You withdraw & move the high Court." 

https://www.latestlaws.com/latest-news/supreme-court-junks-pil-seeking-curbs-on-jai-shri-ram/ 

 

 

SUPREME COURT ISSUES NOTICE ON PLEA AGAINST LAW 

BARRING LITIGATION TO CHANGE CHARACTER OF PLACES OF 

WORSHIP. 

 

https://www.latestlaws.com/bare-acts/central-acts-rules/political-election-laws/the-representation-of-the-people-act-1950/
https://www.latestlaws.com/latest-news/supreme-court-junks-pil-seeking-curbs-on-jai-shri-ram/
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The Supreme Court on Friday gave notice to the Center testing the lawfulness of the Places of 

Worship (Special Provisions) Act, 1991.   

The Bench of Chief Justice S.A. Bobde and Justice A.S. Bopanna gave notice to the Ministry of 

Home, Law and Justice and Ministry of Culture. The appeal has been documented by the advocate 

Ashwini Kumar Upadhyay. Today, senior advocate Vikas Singh and Gopal Sankaranarayanan 

showed up for the pPetitioner  

The Court has consented to look at legitimacy of Places of Worship (Special Provisions) Act, 1991 

which banned case on any place of worship change of its character as existed in 1947, with the 

exception of Babri Masjid-Ram Janmabhoomi case which was chosen in 2019 by the Supreme 

Court.  

The pPetitionerhas tested Section 2 of the Places of Worship (Special Provisions) Act, 1991, and 

looked for headings to proclaim it void and unlawful for being violative of articles 14, 15, 21, 25, 

26, 29 of the Constitution, to the extent that it tries to approve 'spots of love', wrongfully made by 

boorish trespassers.  

The applicant has battled that the Center by making the denounced arrangements in 1991 has made 

self-assertive silly review cut-off date, announced that the personality of spots of love and journey 

will be kept up as it what was on August 15, 1947 and no suit or continuing will lie in Court in 

regard of the question against infringement done by primitive fundamentalist trespassers and such 

procedures will stand decreased.  

The applicant has likewise looked for the bearings to announce that Section 3 and Section 4 of the 

Places of Worship (Special Provisions) Act, 1991 as void and unlawful for being violative of 
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Articles 14, 15, 21, 25, 26, 29 of the Constitution, to the extent that it tries to approve 'spots of 

love', illicitly made by boorish intruders. 

 

 

SUPREME COURT SEEKS CENTRAL RESPONSE ON PLEA TO SET UP 

MEDICAL BOARD IN ALL DISTRICTS TO PROTECT RAPE VICTIMS' 

RIGHTS. 

The Supreme Court on Friday looked for the Center's reaction on a petitioner's supplication for the 

constitution of a medical board altogether regions of the nation to secure and manage assault 

casualties. 

Chief Justice S.A. Bobde recommended to the Union Government to build up a system and set up 

any power to help and change the enduring of the assault casualty who gets pregnant. 

The Court was hearing the plea by a 14-year-old assault casualty looking for authorization to end 

her 26-week-old pregnancy. The pPetitionerhas a place with Haryana and was assaulted by her 

cousin prompting an undesirable pregnancy. 

During the consultation today, the pPetitioner'scounsel told the Court that she would not like to 

press the prayer to end her pregnancy. 
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Petitioner counsel Biju presented that I was very much aware of the substance of the medical 

report. At the point when I was drafting this request I saw the sad agony to the guardians. Thusly, 

I added my subsequent petition. It is amazingly genuine that such countless youngsters are liable 

to assault. 

The Bench of Chief Justice S.A. Bobde and Justice A.S. Bopanna said, "We will give notice on 

the subsequent supplication and record the petition which was not squeezed by the candidate. The 

candidate fights that the circumstance in the current case should be managed affectability and care 

and for that case giving notification to the Center."  

The CJI asked the ASG Senior Advocate Aishwarya Bhati showing up for the Center that it will 

be useful if there is some board for meeting of the person in question. It is an alternate situation 

when assault was not revealed. In the event that it was accounted for, there can be some board 

where the casualty may look for direction. "A young lady who is assaulted should be told about 

the law and the alternatives for her legitimate right. It's an exceptionally thin compass, see what 

should be possible," said the CJI. 

The ASG said we place our sworn statement. Indeed, even the association bureau has passed the 

Medical Termination of Pregnancy (MTP) (Amendment) Bill, 2020. It will be put before the Rajya 

Sabha. 

The CJI asked, What is as far as possible for clinical end under that? 

ASG Bhati answered, the altered time span for end of pregnancy is 25 weeks, and if the clinical 

load up grants the pregnant lady if there should arise an occurrence of hereditary deformation of 

the kid in the belly then the time span can even be reached out for a more extended period. 

The Court has guided the Center to record answer in about fourteen days. 

The Court had recently coordinated to establish the medical board in Karnal and coordinated the 

territory of Haryana to present the report in a fixed cover by March 8. 

 

 



 

44 
 

SUPREME COURT SAYS THE GOVERNMENT OFFICER CANNOT BE 

HEADING FOR THE STATE ELECTION COMMISSION. 

 

 

The Supreme Court on Friday, while passing judgment on an appeal filed by the Goa government 

against the Bombay High Court's ruling on panchayat polls, observed, "Any persons employed 

with the central or state governments could not be appointed as election commissioners across the 

length and breadth of the country." 

A three-judge bench of Justices Rohinton Fali Nariman, BR Gavai and Hrishikesh Roy upheld the 

High Court judgment which had said the independence of the Election Commission cannot be 

compromised and that State Election Commissioners have to be independent persons. 

The judgment came as the Apex Court criticized the Goa government for appointing its law 

secretary as the state election commissioner for conducting municipal council elections in the state. 

The state government gave the law secretary the additional charge of the state election 

commissioner. 

The Court also directed the Goa state election body to issue the notification for the panchayat polls 

within 10 days from today and complete the poll process by April 30. 

Earlier, the Bombay High Court had cancelled elections to five municipalities of Margao, Mapusa, 

Mormugao, Sanguem and Quepem in the state for not reserving wards for women as per the law. 
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CBI DIRECTOR APPOINTMENT: SUPREME COURT SEEKS CENTRE'S 

RESPONSE ON PLEA. 

The Supreme Court on Friday gave notice in a PIL looking for the prompt appointment of a 

standard Director for the Central Bureau of Investigation (CBI) as per the law.  

A divisional seat of Justice L. Nageswara Rao and Justice S. Ravindra Bhat gave notice to the 

Central Government and looked for its reaction in the matter.  

The petition has been recorded by NGO Common Cause expressing that an appropriate 

appointment as per statutory law is essential for maintaining law and order and for implementation 

of the privileges of residents under Articles 14 and 21 of the Constitution of India.  

The appeal has come after the new appointment of Praveen Sinha as the interim Director of CBI 

on February 3.  

Advocate Prashant Bhushan, showing up for the NGO, scrutinized the arrangement of the interval 

chief expressed that there is no such arrangement for the arrangement of a between time chief.  

The pPetitionerhas looked for an overall bearing to the Union of India, to ensure that it starts and 

finishes the interaction of choice of the CBI Director well ahead of time, in any event 1 to 2 months 

before the date on which the opportunity in the post of CBI Director is going to happen in future.  

Notwithstanding, on Bhushan's dispute looking for course of assembling a choice board, the seat 

would not pass any request.  

The Bench has recorded the matter following fourteen days for additional meeting. 
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CONTEMPT OF COURT] KEYBOARD WARRIORS LIKE KUNAL 

KAMRA CAN INFLUENCE MINDS OF FOLLOWERS, CREATE CHAIN 

REACTION: LAW STUDENT IN HIS REJOINDER 

 

Keyboard warriors like Kunal Kamra can influence minds of his followers and create a "chain 

reaction, one of the law students who filed the criminal contempt case against stand-up comedian 

told the Supreme Court. 

Shrirang Katneshwarkar, the 22-year-old law student from Aurangabad, who is one of the 

petitioners before the top Court against Kamra, filed a rejoinder affidavit maintaining that Kamra's 

tweets against the top Court were obnoxious and the contempt proceedings were rightly initiated 

against him. 

"One cannot deny that keyboard warriors like the alleged contemnor can influence the minds of 

his followers thereby creating a chain reaction," the rejoinder affidavit said. 

Kamra believes in getting defamed because it includes fame, Katneshwarkar added. 

"An ordinary prudent man can gather from the tweets that the tweets were obnoxious. Therefore 

the contempt petitioners who are responsible and law abiding citizens of this country have rightly 

filed the present criminal contempt proceedings," the rejoinder affidavit stated. 

It further said that when the alleged contemnor understands that jokes are not reality "then there 

was no need for the alleged contemnor to publish the scandalous tweets and undermine the dignity 

of this Court". 
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"When the debate is lost, slander becomes the tool of the loser," it was submitted. 

Kamra is facing contempt of court case in Supreme Court for his tweets criticising the Supreme 

Court for its order releasing Republic TV Editor-in-Chief Arnab Goswami on bail. 

On November 12, Attorney General KK Venugopal had granted permission to initiate contempt 

of court proceedings against Kamra based on complaints from various law students and lawyers 

who had drawn the attention of the law officer to four tweets by Kamra. 

According to the Contempt of Courts Act, 1971, a private individual can file a contempt of court 

petition in Supreme Court only after obtaining the consent of the Attorney General or the Solicitor 

General. Similar consent has to be obtained from the concerned Advocate General of the State 

when filing a contempt petition before a High Court. 

The following were the four tweets for which the AG had granted consent: 

1. The Supreme Court of this country is the most Supreme joke of this country... 

2 .The pace at which the Supreme Court operates in matters of "National Interests" it's time we 

replace Mahatma Gandhi's photo with Harish Salve's photo... 

3. DY Chandrachud is a flight attendant serving champagne to first class passengers after they're 

fast tracked through, while commoners don't know if they'll ever be boarded or seated, let alone 

served. 

4. All lawyers with a spine must stop the use of the prefix "Hon'ble" while referring to the Supreme 

Court or its judges. Honour has left the building long back... 

Kamra also posted a morphed image of the Supreme Court building with an orange shade and 

depicting a BJP flag hoisted in the foyer of the Supreme Court. 

Kamra has maintained that public's faith in the judiciary is founded on the institution's own actions 

and not on any criticism or commentary about it. 

"The suggestion that my tweets can shake the foundations of the most powerful Court of the world 

is an overestimation of my abilities. Just as the Supreme Court values the faith public places in it, 

it should also trust the public not to form its opinions of the Court on the basis of a few jokes on 
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Twitter. The public's faith in judiciary is founded on the institution's own actions and not on any 

criticism or commentary about it," the affidavit filed by Kamra said. 

To believe any institution of power in a democracy is beyond criticism is like saying migrants need 

to find their way back home during an ill planned nationwide lockdown; it is irrational and 

undemocratic, Kamra contended. 

He further said that "jokes are made on a comedian's perception" and are used to make people 

laugh and that "many people do not react to jokes which do not make them laugh" just as political 

leaders ignore their critics. 
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HIGH COURT JUDGEMENTS 

 

DELHI HC SEEKS RESPONSE FROM CENTRE ON NOT EXTENDING 

RTE BEYOND 14 YEARS OF AGE 

 

The petitioner NGO claimed that thousands of students have been thrown out by private schools 

because parents were unable to pay school fees in Class IX and onwards.  

The Delhi High Court on Wednesday questioned the Central Government as to why a decision to 

extend the Right to Education up to Class 12 has not been taken while issuing notice to the Ministry 

of Education over a plea seeking contempt proceedings against ministry officials for disobeying a 

HC order passed in 2019. 

A single-judge bench presided by Justice Najmi Waziri sought a response from the Ministry of 

Education over a petition filed by NGO Social Jurist and slated the matter for further hearing on 

March 17. 

The plea, filed through Advocate Ashok Aggarwal and Kumar Utkarsh, sought initiation of 

contempt proceedings against the Ministry for deliberate and intentional disobedience of judgment 

dated 09.12.2019 of the high court. 
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The court had in this judgment expected from the Ministry that the policy decision of extension of 

free education under the Right of Children to Free and Compulsory Education Act, 2009 to 

children of disadvantaged group/economically weaker section even after attaining the age of 14 

years or beyond Class VIII up to Class 

XII in the same school, would be taken at the earliest. 

“…a period of more than a year has since elapsed, Respondent/ Contemnor has not taken any 

decision in this matter till date,” the petitioner said. 

The plea stated that the parents of DG/EWS category students are not in a position to pay hefty 

school fees to private schools in Classes IX and onwards. If a student has studied from Nursery to 

Class VIII in an English medium private school and is asked to go to a Government school in Class 

IX and onwards, great prejudice would be caused to such student for more than one reasons. 

The petitioner NGO claimed that due to the inaction of the Ministry, thousands of students who 

passed Class VIII in 2019-20 have been thrown out by private schools because parents were unable 

to pay school fees in Class IX and onwards. 

 

 

DELHI COURT RAPS MEDIA FOR LEAKING EXACT CHARGESHEET 

CONTENTS EVEN BEFORE IT WAS TAKEN COGNIZANCE 

Additional Sessions Judge Amitabh Rawat said, "There is a disturbing trend about the reporting of 

the exact contents of the charge-sheet before cognizance is even taken or counsels for the accused 

are provided copies of it.  
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A Delhi court on Tuesday expressed displeasure at the media coverage in the case relating to the 

larger conspiracy that led to the violence and riots that broke out in North-East Delhi last year. 

Expressing his displeasure at the leak of a chargesheet on which cognizance wasn’t taken, 

Additional Sessions Judge Amitabh Rawat said, “There is a disturbing trend about the reporting 

of the exact contents of the charge-sheet before cognizance is even taken or counsels for the 

accused are provided copies of it.” 

“It is one thing to report generally about the charge-sheet but quite another to reproduce it as it is 

and thus, obviously, the question of leakage would arise. This is grossly unfair and unjustified and 

the court expects that it would not occur in future,” the court noted. 

The observations were made while the court took cognizance of the offences of sedition (Section 

124A) and promotion of enmity between groups (Section 153A IPC) against all 18 accused in the 

case relating to the larger conspiracy that led to the Delhi riots. 

The Court took cognizance of these additional offences on the basis of sanction received under 

Section 196 of the Code of Criminal Procedure. 

Commenting on the recent media coverage and the allegations that the police leaked the 

information, the court said, “…in my opinion, there should, at least, always be a disclaimer when 

reporting, whether it is the version of the police or the accused instead of presenting as if it is the 

order of the Court. Labeling the police as completely unfair or the accused as a convict itself, is 

not a healthy sign and which impacts the process of criminal justice system.” 

It further added that media reporting particularly on the social media remains charged all the time. 

“Media is free to cover the stories but they must also be conscious of remaining careful and 

objective in their approach,” the judge noted. 

Former JNU student leader Umar Khalid told the court, “On the anniversary of Delhi riots, there 

are press reports with our photographs and titled as ‘Delhi Dango Ke Bade Gunehgaar’.” 

“Which court of the country has convicted us?” Khalid asked while adding that this is not even 

media trial it’s imputation. 
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Further, accused Asif Iqbal Tanha, appearing through VC from the jail, said, “We are bearing the 

consequences of the media reporting inside the jail.” 

“We are discriminated and even proper medical treatment is not given to me. We are called like 

Yeh Danga Karke Aaye Hai…,” he added. 

Khalid Saiifi, appearing in person, also said that he is unable to understand the charges against 

him. “They say I was a part of the protest. They are making serious allegations against me for 

being a terrorist Because my name is khan, they (media) are saying I’m a terrorist,” Saifi submitted 

before ASJ Rawat. 

The same court in November 2020 had accepted the supplementary charge sheet and said that there 

is sufficient material to proceed against accused Khalid, Imam and Khan for offences under 

provisions of UAPA. 

More than 750 cases were registered in the northeast Delhi violence, in which at least 53 people 

were killed and several others injured. So far, over 250 charge-sheets have been filed in the riots-

related cases in which 1,153 accused have been charge-sheeted. 

Earlier on Monday, the Delhi High Court pulled up Delhi Police over the vigilance inquiry carried 

by it in relation to the leakage of a disclosure statement of one of the accused Asif Iqbal Tanha. 

A single judge HC bench presided by Justice Mukta Gupta yesterday described the probe report 

submitted before it “half-baked”, “a useless piece of paper”. The court also asked the Special 

Commissioner of Police (Vigilance) to appear before it on March 5. 

It said that such leaks need to be controlled for “fairness” to the accused and for “purity of 

investigation”. 

“This vigilance inquiry is worse than even a routine PG (Public Grievance) Cell inquiry… what 

they do in an ordinary theft case,” observed the court. 
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BOMBAY HIGH COURT REFUSES TO DECIDE (FOR NOW) ON 

VALIDITY OF GOVT DECISION TO BAR PRIVATE SCHOOLS FROM 

HIKING FEES FOR 2020-21 

 

Court also vacated the stay on the Maharashtra Government's directive barring an increase or hike 

in school fees for the academic year 2020-21 which was imposed in view of the COVID-19 

pandemic and lockdown. 

The Bombay High Court on Monday refused to decide on the validity of the May 2020 

Government Resolution (GR) which barred private schools from hiking their fees for the academic 

year 2020-21 in view of COVID-19 pandemic in petitions assailing the same.(Association of 

Indian School and ors v. State of Maharashtra and others). 

A Bench of Chief Justice Dipankar Datta and Justice GS Kulkarni kept the question relating to the 

validity of GR open while leaving it to the government authorities to deal with complaints 

stemming from the said govt decision on a case-by-case basis. 

It would be open to the education authorities to decide any issue arising from the Maharashtra 

Educational Institutions (Regulation of Fee) Act, 2011 read with the Maharashtra Educational 

Institutions (Regulation of Fee)(Amendment) Act, 2018 and the impugned Government 

Resolution of May 8, 2020 with respect to any institution, the Court said. 
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"Interest of justice would be sufficiently served if the State considers the issues in regard to each 

of such educational institutions, on case to case basis, in the event any application/complaint is 

received by the State, against any institution of violation by such institution of any of the provisions 

of the 2011 Act read with the provisions of the Amendment Act, 2018 or the Government 

Resolution dated 8th May 2020, or even suo motu upon receipt of any information in that behalf," 

the order passed by the Court read. 

In the pleas which also assailed the notices issued by the Education Officers to the educational 

institutions consequent to the GR, it was contended by the State government that all the educational 

institutions have determined their fee structure for the academic year 2020-2021 in accordance 

with the amended provisions of the 2011 Act, and such fee structure has also been accepted and 

implemented before the GR came into force. 

Senior Advocate Anil Anturkar, appearing on behalf of the State, made two-fold submissions: 

That the GR prohibiting increase of fees for the academic year 2020-21 would be applicable 

prospectively 

The provisions of the amendment act of 2018 would not apply if the fee had been approved or the 

admission process has been initiated. 

Upon this submission, the petitioners said that if the GR has no retrospective application then that 

would take care of one aspect of their grievances. 

Perusing section 10 of the amendment act, the Court concluded that it was likely that the increase 

of fees of certain institutions may fall within the ambit of Section 10 or otherwise. 

Having held so, the Court proceeded to let the State resolve the complaints which each educational 

institution may raise on a case to case basis. 

"Having given our due consideration to the complexion of the issues arising in these proceedings, 

we are of the opinion that it may not be necessary for us to adjudicate these petitions on the prayers 

as made by the petitioners; suffice it to observe that these petitions can be disposed of leaving it 

open to the education authorities to decide any issue qua any of the institutions as may arise under 

the 2011 Act read with the Amendment Act, 2018 and the impugned Government Resolution dated 
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8th May 2020 in regard to the fees determined by any of such institutions, in the manner we 

propose to direct,” the Court said. 

The Court also made it clear that in the event of the State receiving any complaint in relation to an 

education institution, then such institution should not debar any student from attending either 

online or physical classes or attending examination on account of non-payment of only the 

“increased component of fees” in respect of the academic year 2020-21 or withhold the student's 

results. 

“It is expressly clarified that what has been stated above does not entitle any parent to claim that 

the fees are not payable. It is further clarified that the above protection is only granted in the 

peculiar circumstances existing on account of the pandemic and therefore only for the Academic 

Year 2020-2021 and does not prevent the educational institutions from taking such actions as may 

be permissible in law against the students who are in arrears or have defaulted in payment of fees 

for the earlier academic years or subsequent academic years,” the Court added. 

The Court kept the question of the validity of the GR open while clarifying that the GR could not 

be construed as a direction to refund any fees collected for academic year 2020-21. 

All rights and contentions in this regard on the power of the State to conduct inquiry into violation 

of provisions of the Act was also kept open. 

The Court also vacated the stay imposed by it on the GR in June 2020. 

 

"NOT SEDITIOUS TO DISAGREE WITH GOVT:" SUPREME COURT 

IMPOSES RS. 50,000 COSTS ON PIL SEEKING ACTION AGAINST 

FAROOQ ABDULLAH FOR VIEWS ON ART. 370 
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A Bench of Justices Sanjay Kishan Kaul and Hemant Gupta said that expressing views which are 

different from the opinion of the government will not be seditious. 

Disagreeing with the views and policies of government will not attract the offence of sedition, the 

Supreme Court observed on Wednesday as it rejected a public interest litigation (PIL) petition 

seeking action against former Jammu & Kashmir Chief Minister Farooq Abdullah for his views 

on abrogation on Article 370 of the Constitution (Rajat Sharma v. Union of India). 

A Bench of Justices Sanjay Kishan Kaul and Hemant Gupta also imposed costs of ₹ 50,000 on the 

petitioner, opining that the petition was a publicity interest litigation filed to garner media 

attention. 

The petitioner was directed to deposit the costs with the Supreme Court Advocates Welfare Fund. 

"The expression of a view which is a dissent from a decision taken by the Central Government 

itself cannot be said to be seditious. There is nothing in the statement which we find so offensive 

as to give a cause of action for a Court to initiate proceedings. Not only that, the petitioners have 

nothing to do with the subject matter and this is clearly a case of publicity interest litigation for the 

petitioners only to get their names in press. We must discourage such endeavours," the Court said. 

The petitioners, Rajat Sharma and Dr. Neh Srivastava, had taken exception to Abdullah's 

comments on the Central government's 2019 decision to scrap Article 370 which conferred special 

status on the erstwhile State of Jammu & Kashmir. 

Sharma is the secretary and trustee of the organisation, Vishwa Guru India Vision of Sardar Patel. 

The plea alleged that Abdullah said that he will get Article 370 restored with the help of China. 

The plea stated that views expressed by Abdullah were anti-national, "seditious in nature" and that 

he should be removed from the Parliament. 
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The Court, however, dismissed the plea while directing the petitioner to deposits costs within 4 

weeks. 

"The Writ Petition is dismissed with costs of Rs.50,000/- (Rupees Fifty Thousand Only) to be 

deposited with the Supreme Court Advocates Welfare Fund within four weeks,". 

 

 

PIL FILED BEFORE ALLAHABAD HIGH COURT SEEKING 

ESTABLISHMENT OF STATE BENCH OF GST TRIBUNAL IN 

LUCKNOW 

 

The Awadh Bar Association has submitted before the Court that the recommendations laid down 

in the 40th GST Council Meet, which had proposed to establish the State Bench of GST Tribunal 

in Lucknow, should be implemented. 

The Allahabad High Court will hear this week a petition filed by the Awadh Bar Association 

seeking the establishment of the State Bench of the Goods and Services Tax Tribunal (GST 

Tribunal) at Lucknow (Awadh Bar Association v. Union of India). 

On Tuesday, the Lucknow Bench of the High Court listed the matter for hearing on March 4. 

The Bench of Justices Ritu Raj Awasthi and Manish Mathur gave one day’s time to the Central 

government, the GST Council, the Uttar Pradesh government and other respondents to take 

appropriate instructions in the matter. 
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The Awadh Bar Association has submitted before the Court that the recommendations laid down 

in the 40th GST Council Meet, which had proposed to establish the State Bench of GST Tribunal 

in Lucknow, should be implemented. 

The Association has sought the following reliefs in their plea: 

To issue a writ, order or direction in the nature of mandamus directing the respondent no. 2 (GST 

Council) to forward the recommendation contained in Agenda item No. 7 of the minutes of its 40th 

meeting dated 12.06.2020 forthwith. 

To issue a writ, order or direction in the nature of mandamus commanding the Opp-party No. 1 

(Union of India) to establish the State Bench of the Goods and Services Tax Appellate Tribunal 

under the Central Goods and Services Tax Act, 2017 at Lucknow and also the Area Benches in 

view proposal of State Government 29.05.2020 and the decision of the GST Council dated 

12.06.2020; 

The Association was represented by Senior Advocates HGS Parihar and JN Mathur, assisted by 

Advocate Prafulla Tiwari. Additional Solicitor General for India Shashi Prakash Singh appeared 

for the Centre. 

The establishment of the GST Tribunal has been one of the reasons why the Lucknow Bar is 

currently boycotting courts. 

In 2018, the GST Council had asked the Uttar Pradesh government to place its preference for the 

establishment of the State Bench of the Tribunal in accordance with the GST Act, 2017. 

Accordingly, in 2019, the State government recommended and notified that Lucknow would be a 

better option, as it is ‘centrally located' and already has the Commercial Tax Tribunal. Hence, 

Lucknow was notified as the State Bench with various subordinate benches across UP. 

Then on February 28, 2019, a petition [WP (Tax) 655/2018] was filed before the Allahabad High 

Court challenging the establishment of the main bench of the GST Tribunal at Lucknow. 

Accordingly, the High Court passed an order commenting upon the proposal laid down by the 

State government and favoured the establishment of the State Bench at Allahabad instead of 

Lucknow. 
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The government then modified its previous order and recommended that the main bench of the 

GST Tribunal would be established at Allahabad (Prayagraj). 

On May 31, 2019, a Division Bench of Justices Alok Mathur and DK Arora quashed the 

Government Order dated March 15, 2019, which had notified that the main seat would be 

established at Allahabad. In Oudh Bar Association v. Union of India he Bench held, 

“...the amended proposal dated 15.03.2019 sent by the Commissioner, Commercial Tax is quashed. 

Consequently the earlier proposal dated 21.02.2019, which was a reasoned and considered one, 

shall be acted upon and GST Benches shall be constituted accordingly, expeditiously, say within 

three months.” 

Interestingly, the GST Council then held a number of meetings and in its 40th meeting, it was 

decided that the main bench of the GST Tribunal would be established in Lucknow. The same was 

notified on June 12, 2020. 

On February 9, 2021, the Allahabad High Court passed another order in M/S Torque 

Pharmaceuticals v. Union of India. A Division Bench of Justices Surya Prakash Kesarwani and 

Dr. Yogendra Kumar Srivastava quashed the decision of GST Council dated June 12, 2020, which 

re-established the main GST bench at Lucknow. Interestingly, the Court quashed the decision of 

the GST Council on the basis of the Government Order, which was already quashed by the 

Lucknow Bench in the Oudh Bar Association case. 

The following orders were issued by this Bench: 

The GST Council shall forward its recommendation of Agenda Item No.6 of the 39th Meeting 

held on March 14, 2020, to the Central Government/ respondent No.1 within two weeks. 

The Central Government is directed to specify, by notification in terms of sub-Section (6) of 

Section 109 of the CGST Act, the “State Bench” at Prayagraj (Allahabad) of the Goods and 

Services Tax Appellate Tribunal and four Area Benches at Ghaziabad, Lucknow, Varanasi and 

Agra, in the State of Uttar Pradesh for exercising the powers of the Appellate Tribunal. This was 

to be done within four weeks 
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The respondent were directed to ensure that the State Bench and the Area Benches of the Appellate 

Tribunal (Goods and Service Tax Appellate Tribunal) in the State of Uttar Pradesh are made 

functional as far as possible from April 1, 2021. 

Now, the Awadh Bar Council has filed this new petition before the Lucknow Bench to direct the 

concerned authorities to implement the GST Council’s recommendations that Lucknow should be 

the main bench of the GST Tribunal, with other subordinate benches across Uttar Pradesh. 

 

 

[DELHI RIOTS] "FROM A HUNDRED RABBITS YOU CAN'T MAKE A 

HORSE:" DELHI COURT QUOTES DOSTOEVSKY, DISCHARGES TWO 

OF ATTEMPT TO MURDER 

 

The Court rejected the Prosecution's argument that since the accused persons were part of the 

rioting mob, it must be presumed that they committed the offence under Section 307 IPC. 

A Delhi Court recently discharged two persons of the charge of attempt to murder in relation to 

the 2020 Delhi riots after noting that nothing in the chargesheet supported the charge under Section 

307 of the Indian Penal Code (State v. Imran). 
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Quoting Fyodor Dostoevsky's Crime and Punishment, Additional Sessions Judge Amitabh Rawat 

of the Karkardooma Court said, 

"From a hundred rabbits you can't make a horse, a hundred suspicion don't make a proof." 

The two accused, Babu and Imran, were facing criminal proceedings for offences under Section 

143 (punishment for unlawful assembly),144 (Joining unlawful assembly armed with deadly 

weapon),147 (Punishment for rioting),148 (Rioting, armed with deadly weapon),149 (common 

object of unlawful assembly), 307(attempt to murder) IPC and Section 27 (Punishment for using 

arms) of the Arms Act. 

The prosecution argued that the accused must be charged with the above offences for having joined 

an unlawful assembly armed with weapons and for participating in the riots that took place on 

February 25, 2020 near Maujpur red light. 

It was also asserted that the accused acted with intention or knowledge to cause a gunshot injury 

to one Rahul. 

In view of the material before it, the Court observed that there was a prima facie case and sufficient 

grounds for presuming that the two accused persons have committed offences under Section 

143/144/147/148 IPC as they were part of unlawful assembly armed with weapons, and committed 

rioting. 

However, no case under Section 307 IPC was made out, the Court added. 

The Court observed that the alleged victim was himself absent from the police investigation and 

even the police never saw him. 

"...the police have, after long investigation, concluded that the Rahul, who is stated to have been 

shot by the mob/rioters comprising the accused persons, had given a wrong address as also a wrong 

mobile phone number in his Medico Legal Case (MLC). So by the time, police arrived at the 

hospital, the alleged victim Rahul had vanished. It is not as if Rahul gave any initial statement and 

then vanished. The State is categorical in saying that the police never saw Rahul. 

That being the case, who is going to say that who shot whom and by whom and where. The alleged 

victim has never been seen by the police. He has never given any statement about any gunshot 
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injury or about any mob/rioters. So how is Section 307 IPC made out against the accused persons 

when the victim is absent from even the police investigation. How is the gunshot injury established. 

There is no murmur of that." 

The Court thus stated that Section 307 IPC was "out of bounds". 

"With nothing in the chargesheet to dig in, no case under Section 307 IPC is made out and there is 

no ground for presuming that these two accused persons have committed the offence of attempt to 

murder as defined under Section 307 IPC." 

The Court also rejected the prosecution's argument that since the accused persons were part of the 

rioting mob, it must be presumed that they committed the offence under Section 307 IPC. 

"The criminal jurisprudence says that there must be some material against the accused persons to 

frame a charge. Presumption can't be stretched to take the shape of proof/evidence. The 

chargesheet depicts nothing for charging them under Section 307 IPC or Arms Act," the order said. 

The charge against the accused under the Arms Act was also disapproved after the Court said that 

no case under Section 27 was made out. 

 

INSURANCE FOR ADVOCATES: KARNATAKA HIGH COURT ASKS 

STATE WHETHER SCHEME CAN BE INTRODUCED ON LINES OF 

DELHI GOVERNMENT MOVE 

The Court directed the Centre to inform it whether any committee has been set up by the 

Department of Legal affairs to frame a structured scheme to provide insurance to advocates. 
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The Karnataka High Court on Tuesday urged the State government to ascertain whether an 

insurance scheme can be evolved for the benefit of advocates, as was done by the Delhi 

government last year. 

A Bench headed by Chief Justice Abhay Shreeniwas Oka asked the State government to convene 

a meeting with its officials, office bearers of various bar associations, Life Insurance Corporation 

of India (LIC), and four public sector insurance companies including New Indian Insurance 

Company. 

"Needless to add that the State government will have to consider making the said schemes 

applicable to eligible members of the Bar, across the State," the Court recorded in its order. 

Referring to a similar move by the Delhi government last year, Chief Justice Oka asked whether 

something similar can be worked out for Karnataka. 

"Whether, on the lines of Delhi Government, something can be worked out in cooperation with 

Life Insurance Corporation of India, or any other insurance company?" 

The Court further directed the Central government to inform the Court whether or not any 

committee has been set up by the Department of Legal Affairs to frame a structured scheme to 

provide insurance to advocates and whether any recommendation has been made by the said 

committee. 

The Bench granted two weeks' time to the State to respond in the matter. 

The Court was hearing a case registered suo motu after receiving two letters highlighting the 

various difficulties faced by the COVID-19 positive patients in the State. 

Today's directions were passed after a memo was submitted by the Advocates Association of 

Bengaluru shedding light on the order passed by the Delhi High Court on October 7, 2020. 

The Delhi High Court had, in October 2020, approved the insurance policy decided by the Delhi 

government, with the assistance of the Bar Council of Delhi, to implement the Chief Minister 

Advocate Welfare Scheme. 
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"USING PRIVATE IMAGE WITHOUT CONSENT ENTIRELY 

ILLEGAL:" BOMBAY HIGH COURT ORDERS AMAZON PRIME TO 

TAKE DOWN TELUGU MOVIE UNTIL IMAGE IS REMOVED 

 

The Court was hearing a defamation plea filed by model and Bollywood actor Sakshi Malik 

seeking damages and permanent injunction against illicit use of her still image in a film called "V" 

available on Amazon Prime. 

The Bombay High Court has directed Amazon Prime Video to take down Telugu film titled "V" 

produced by Venkateshwara Creations Pvt. Ltd. from its platform within 24 hours in a civil 

defamation suit filed by model and Bollywood actor Sakshi Malik (plaintiff) claiming the film 

illegally used her still photograph (Sakshi Malik v. Venkateshwara Creations Pvt. Ltd). 

A single-judge Bench of Justice GS Patel found that there was prima face case in favour of Malik 

noting that the image has not only been used without consent but has also been used in a derogatory 

manner. 

"The fact that the image has been illicitly used is bad enough. It only makes matters worse when 

used in a plainly derogatory and demeaning vein", Justice Patel stated in the order. 

The Court, therefore, ordered that the film be taken down in all versions, irrespective of language 

and sub-titles until all the images of the plaintiff are completely deleted from the movie. 
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The producers have to remove the photographs from the movie before Amazon Prime can release 

the movie again, the Court said. The same can be done only after the Court pronounces an order 

to that effect. 

"It is not acceptable for them (Venkateshwara Creations) to merely pixelate or blur the images. 

The entire sequence which has the image of the plaintiff is to be removed immediately," the Court 

added. 

The controversy stemmed from the fact that Malik's image was used in one of the scenes in the 

film where there is a reference to a commercial sex worker. Malik claimed that the image, which 

was shown in the film, was apparently lifted from her Instagram account. 

Malik approached the High Court through her advocates Alankar Kirpekar and Saveena T Bedi 

(Lawhive Associates) seeking damages for defamation and permanent injunction. 

Kirpekar raised three grounds for granting relief. 

There was unauthorised invasion of privacy 

There was unauthorised use of private material 

There was complaint regarding the nature of use in the sense that her image was used to depict as 

an escort or commercial sex worker 

He submitted that the use of her image in the manner in which it was done amounted to defamation 

per se. 

The Court agreed with the argument. 

"Indeed I do not believe there is any other way of looking at it," Justice Patel said in his order. 

Venkateswara Creations claimed that they had entered into a contract with a commercial agency 

for obtaining a suitable image for the sequence in the film and they were assured by the agency 

that they could legitimately use the image in question. However, Justice Patel was unconvinced by 

that submission. He opined that "any right thinking motion picture producer would have insisted 

on seeing an approval or consent by the model or person who is featured or to be featured." 
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"It would be standard procedure almost anywhere, and this would be true whether the issue is one 

of copyright in the photograph or of use with permission of an image of the model in question for 

a particular sequence. It seems to me self-evident that it is not possible to use the image of any 

person for a commercial purpose without express written consent. If images are to be used without 

such express consent, they must be covered by some sort of legally enforceable and tenable 

licensing regime, whether with or without royalty," the Court said. 

Simply using another’s image, and most especially a private image, without consent is prima facie 

impermissible and entirely illegal, he said. He added that in a given case, it may also be defamatory 

depending on the type of use. 

 

PIL IN BOMBAY HIGH COURT AGAINST MAKING FASTAG 

MANDATORY FOR FOUR WHEELERS 

A PIL was filed in the Bombay High Court against the government’s order for the mandatory 

installation of Fastag for passing through tolls, to be installed on all vehicles going through toll 

plazas on highways. It is alleged that such an order is manifestly arbitrary in nature and is causing 

a lot of problems to those who are still not comfortable with the online payment methods.  

The Court (division bench of Chief Justice Dipankar Dutta and Justice Girish Kulkarni) “ has 

sought a reply from the central government and directed the Union Ministry of Road Transport 

and Highways to file an affidavit” till the 17th of  March 2021. The PIL had been filed by activist 

Arjun Khanpure stating that those travellers who are not being able to use Fastag for one reason 

or another are facing problems such as overcharging and arbitrary -variable pricing and the 

collection can be even twice the normal amount cut if a person was using Fastag for the same 
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journey.  The petition also stated that a large number of people still have not completely understood 

and are not at par with online transactions that need to be taken into consideration while making 

such a decisions. The petitioner prayed that the cash counter facility shall be continued at atleast 

one of the lanes at every toll booth.  The petition also prayed for the circular issued by the central 

government on February 12 and 14 regarding the same should be “stayed” tll the petition is heard.  

The PIL, filed by activist Arjun Khanpure, stated Fastag is an electronic toll chip that the 

government has mandated to be installed on all vehicles passing through toll plazas on highways. 

It is alleged that tolls are being arbitrarily collected on toll points from such drivers who have not 

installed Fastag in their vehicles and sometimes this collection is twice the actual amount. 

 

 

BAIL GRANTED TO LABOUR ACTIVIST SHIV KUMAR IN THREE 

CASES 

 

Bail was granted to the President of “Mazdoor Adhikar Sangathan” and labour rights activist, Mr. 

Shiv Kumar by a Sonipat Court. Mr. Kumar was arrested on January 16th just a number of days 

after arrest of another co-accused activist Nodeep Kaur ( arrested on 12th January). Nodeep Kaur 

was, however, granted bail on 26th of February. 

Both the accused were arrested while protesting against the harassment of labor-factory workers 

in Kundli Industrial Area on 12th of January,2021. The Protest eventually lead to minor violence. 
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However, after the incident, three FIRs were registered by the Police under Sections 148, 149, 323, 

332, 384, 379-B, 454, 506 and 307 (including charges of attempt to murder, theft and extortion).  

Mr. Kumar ‘s father informed the Court that his son was subjected to brutal police torture on 19th 

of February, pursuant to which, the court had ordered the SP of the Sonipat Jail to get Mr. Kumar 

examined at a hospital. The medical report revealed that several severe injuries were inflicted upon 

Mr. Kumar’s body. The report said that Mr.Kumar informed team that “the police tied both his 

feet, lay him on the ground, and hit him on the soles. His second, third and fifth toe nails of the 

right foot were torn and the nail of the big toe of his left foot became blue. In the report, Kumar 

alleged that he was also not allowed to sleep for three days. The C.I staff took his statement and 

asked him to give names, and, when he could not do so, they tied him to a chair and poured water 

on his head”. Mr. Kumar was presented before the Court on 24th January and had been put in 10 

days remand from 16th January to 2nd February.  

The activist’s lawyer applied for bail as soon as the Punjab and Haryana HC granted bail to Nodeep 

Kaur in all three cases.   

 

MP HC ASKES REASON FOR NON COMPLIANCE OF 1979 ORDER 

FROM COLLECTOR OF SATNA DISTRICT 

In an astonishing move, a single judge bench of the Madhya Pradesh High Court asked the state’s 

government as to the reason why the Collector of Satna had not complied with its 1979 order till 

date. The order was regarding the handing over of possession of illegally occupied land, back to 

the petitioner.  
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The petition is filed by Shivani Mukherjee as she was agrrieved by the lack of action on the 

Collector’s part and prayed for the implementation of the warrant of possession issued by ADJ of 

Satna’s District Court. The counsel for the petitioner stated that “the decree for possession was 

passed in RCS No.4A/1978 with respect to RAG No. 370/494, area 2.82 acres, and the execution 

proceedings started before the 3rd ADJ, Satna on 28.07.2004. Despite the fact that the matter has 

gone to the Supreme Court, got dismissed and the warrant of possession has been issued to 

Collector, Satna on 14.10.2019”, still the Collector has not granted possession to the Mukherjee 

family. 

The Court gave a week’s time to the government to seek instructions and clarifications for the said 

inaction and also further said hat “If a clarification is not filed within a period of one week, the 

Collector, Satna shall remain present personally before this Court on the next date of hearing.” 

The matter will, therefore, need closer examination at a later stage, the Court said proceeding to 

grant interim relief. 

It also allowed the producers to replace the deleted segments but "without using any of the 

plaintiff's (Malik) images in any shape, fashion or form without her express written consent. 

The Court further ordered the producers not to release the "re-edited version of the film without a 

specific order of this Court." 

It also made it clear that it will grant permission for release of the film only after the altered portion 

is shown to Malik and her lawyer. 

 

 

AFTER A SPIKE IN COVID-19 PROCEEDINGS, THE MADRAS HIGH 

COURT HAS DECIDED TO STOP HOLDING PHYSICAL HEARINGS AS 

OF MARCH 8. 
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All advocates, except government law officials, advocate clerks, litigants, and parties in person, 

will be barred from entering the High Court premises beginning March 8. 

Following a surge in COVID-19 cases in some areas of Chennai and Tamil Nadu, the Madras High 

Court announced on Saturday that it would only hold small physical hearings beginning March 8. 

The Madras High Court has decided to conduct its proceedings only through virtual or hybrid (part 

physical and part virtual) mode from Monday in view of the recent surge of COVID-19 cases in 

some pockets of Chennai and other parts of the State. The decision has been taken as a 

precautionary measure and to ensure a safe working environment, according to a notification 

issued by its Registrar General. 

The notification issued on Saturday stated that Chief Justice Sanjib Banerjee has ordered that all 

judges in the principal seat of the High Court as well as those in Madurai Bench shall hear the 

cases either fully through virtual mode with both the government counsel and private lawyers 

appearing through video conference or through hybrid mode where government counsel alone 

would appear in physical court. 

The current practice of some judges conducting their court proceedings through physical mode 

alone would be stopped forthwith. 

It also stated that special counters would be established inside the court for filing of case papers, 

applications for copies of order copies and for receipt of order copies. The case papers could be 

filed, and order copies could be obtained from those counters subject to strict adherence to COVID-

19 protocols. 
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Unhappy with the notification, the Madras High Court Advocates Association (MHAA) as well as 

Women Lawyers Association (WLA) have called for a boycott of all courts and tribunals on 

Monday to protest against the High Court's decision to close the lawyers chambers situated inside 

the court campus. 

MHAA president G. Mohana Krishnan said the lawyers had been finding it very difficult to 

continue their profession without being allowed access to their chambers. He said it was unfair to 

close down the chambers within a week after opening it. WLA president Louisal Ramesh too 

expressed similar sentiments. 

Source: https://www.thehindu.com/news/national/tamil-nadu/madras-hc-says-no-to-complete-

physical-hearing-from-monday-due-to-surge-in-covid-19-cases/article34005006.ece 

 

 

THE COURT RESTRICTS THE MEDIA FROM PUBLISHING 

DIFFAMATORY NEWS AGAINST SIX MINISTERS OF KARNATAKA 

 

On Saturday, the Bengaluru City Civil and Sessions Court issued a provisional order restricting 

newspapers and television channels from printing or broadcasting anything defamatory against six 

ministers in the cabinet of Yediyurappa. 

The six ministers had sought a restraining order from the court against 68 media houses after one 

https://www.thehindu.com/news/national/tamil-nadu/madras-hc-says-no-to-complete-physical-hearing-from-monday-due-to-surge-in-covid-19-cases/article34005006.ece
https://www.thehindu.com/news/national/tamil-nadu/madras-hc-says-no-to-complete-physical-hearing-from-monday-due-to-surge-in-covid-19-cases/article34005006.ece
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of their colleagues Ramesh Jarkiholi resigned as minister after getting embroiled in a sex scandal. 

Jarkiholi, who was the water resources minister, resigned after a CD of him in a compromising 

position with an unidentified woman surfaced on the social media, which was followed by a police 

complaint by one Dinesh Kallahalli, a social activist, who alleged the minister was involved in the 

"job for sex" scam.   

The six ministers—Shivaram Hebbar (Labour), B. C.  Patil (Agriculture),  H. T.  Somashekhar 

(Cooperation), Dr K.  Sudhakar (Health and Family Welfare and Medical Education), K. 

C.  Narayana Gowda (Municipal Administration) and Byrati Basavaraj (Urban Development)—

are among the 17 Congress and JD(S) rebel MLAs whose resignations had lead to the collapse of 

the coalition government in July 2019. The ministers suspect a major "political conspiracy" to mar 

their image.   

In the petition, the ministers had stated that the media had published and telecast unverified news 

about Ramesh Jarkiholi, which led to his resignation. 

The court noted that voters had the right to inquire about their political officials and why they did 

so. Similarly, the media has a right to freedom of speech and a responsibility to cover certain 

matters in order to assess the actions of their public officials. "The media is perceived to be the 

fourth foundation of our society.At the same time, plaintiffs have a right to be protected against 

their character assassination on the basis of unverified material,” the court said. 

Source: https://www.theweek.in/news/india/2021/03/06/court-restrains-media-from-publishing-

defamatory-content-against.html 

 

THEIR PRESENCE NEAR CRIME SPOT 'NATURAL': DELHI COURT 

GRANTS BAIL TO TWO ACCUSED 

 

https://www.theweek.in/news/india/2021/03/06/court-restrains-media-from-publishing-defamatory-content-against.html
https://www.theweek.in/news/india/2021/03/06/court-restrains-media-from-publishing-defamatory-content-against.html
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The Karkardooma Court issued bail to two people (Mohd Shariq and Mohd Shahzad) in a case 

linked to the Northeast Delhi Riots in February2020, stating that their appearance near the crime 

scene was "just normal." 

Facts in brief 

 As per the prosecution, initially on 26th February 2020, an FIR under Section 

143/144/147/148/149/323/307/302 IPC was registered and there were three deceased namely 

Ishtiyak Khan, Prem Singh and Muddashir. 

Later, three separate FIRs were registered. The instant FIR was registered on 21st March 2020 

regarding the said incident in which deceased Prem Singh was killed in front of C-12, Yamuna 

Vihar, Delhi. 

The present case pertains to the killing of deceased Prem Singh on 25th February 2020 and there 

are two witnesses who identified accused persons Imran and Asif. As per the prosecution, Imran 

was identified as a person who had held Prem Singh and Asif as the ones who stabbed Prem Singh. 

 

COURT’S OBESERVATION 

The Court noted that in the instant case, FIR was registered on 21st March 2020 and the applicants 

were arrested almost after the expiry of seven month from the date of FIR in the present case on 

03rd November 2020 on the basis of being identified by the witnesses namely Manish Pahawa, 

Pramod Kumar and Ashok Jain through the CAF forms. Further, the Court observed that though 

witnesses are there, yet no judicial test identification parade was conducted and the identification 

had taken place on the basis of black and white photographs of the applicant/accused on the CAF 

forms. 
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The applicants' bail plea under section 439 Cr.P.C was granted due to the facts and circumstances 

of the case. As a result, the applicants were granted bail after submitting a bail bond in the amount 

of Rs.15,000/- along with one surety in the same amount to the satisfaction of Ld.MM/Link 

MM/Duty MM. 

 

Source:  https://www.livelaw.in/news-updates/delhi-riots-their-presence-near-crime-spot-

natural-delhi-court-grants-bail-to-two-accused-170821 

 

PLEA IN BOMBAY HIGH COURT TO DECLARE JUDGES, LAWYERS, 

STAFF AS FRONTLINE WORKERS FOR COVID-19 VACCINATION ON 

PRIORITY BASIS 

 

Two Mumbai based advocates Vaishnavi Gholave and Yogesh Morbale have approached 

the Bombay High Court seeking COVID-19 vaccination on priority basis for members of the 

judiciary, advocates and their staff. The plea filed through advocates Vinod P 

Sangvikar and Yashodeep Deshmukh has come in view of the fact that various persons from the 

legal fraternity were infected with Coronavirus after gradual reopening of courts across the State 

of Maharashtra. The petitioners have stated that they were compelled to approach the Court 

aggrieved by the "ignorance and negligence" of the Central and State governments to declare 

members of the legal fraternity as 'frontline workers'. Currently, vaccination is available only for 

front line workers like medical staff and for those above 60 years of age or those above 45 with 

co-morbidities. The plea states that majority of High Court judges being above 45 years are at risk 

https://www.livelaw.in/news-updates/delhi-riots-their-presence-near-crime-spot-natural-delhi-court-grants-bail-to-two-accused-170821
https://www.livelaw.in/news-updates/delhi-riots-their-presence-near-crime-spot-natural-delhi-court-grants-bail-to-two-accused-170821
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of contracting COVID-19 which would impact justice dispensation. The petitioners have alleged 

that there was non-application of mind on the part of the government while defining frontline 

workers as they failed to take into consideration the risk involved in the legal profession. "It ought 

to be considered that vaccination is the need of the hour to Judges their staff and advocates, and 

also their staff so as to secure their life and health," the plea states. The petitioners have claimed 

that vaccine will help bring down mortality rate and the number of cases highlighting how it has 

helped protect healthcare workers along with other frontline workers and high risk groups. 

"Besides if you are able to vaccinate a significant number of people, this together with people who 

have developed immunity naturally because they have had the disease, will help us acquire herd 

immunity. This will help us to return to a near normal life, at the earliest date," the plea further 

says. The petitioners have contended that despite lockdown, the judges, the advocates and their 

respect staff were discharging their duties. "The governments should not be tempted to perceive 

the present crisis as an opportunity to overlook the essential role of the Judiciary and their officers, 

which could not have been fulfilled with active support of the Advocates," the plea reads. The 

petition highlights how lawyers have to travel to courts for matters pertaining to bails, criminal 

appeals, etc which were being heard physically from a very early period after the lockdowns were 

eased putting themselves and their family members at risk. Court complexes are high density 

congregation spots and a large number of litigants also visit courts on a daily basis apart from 

people of the legal fraternity, the plea claims. 

 

DELHI COURT ADJOURNS TILL 27TH APRIL HEARING IN CIVIL 

SUIT SEEKING RESTORATION OF ALLEGED TEMPLE COMPLEX 

INSIDE QUTUB MINAR 

Delhi Court on Saturday adjourned till 27th April hearing in the civil suit filed on behalf of Jain 
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deity Tirthankar Lord Rishabh Dev and Hindu deity Lord Vishnu alleging that the Quwwat-Ul-

Islam Masjid situated within the Qutub Minar Complex in Mehrauli was built in place of a temple 

complex thereby seeking restoration of the temple complex comprising of as many as 27 temples. 

The adjournment came on account of Civil Judge Neha Sharma being on leave for the day. 

Advocates Vishnu S. Jain, Amita Sachdeva and Raj Kumar are appearing on behalf of the plaintiffs 

in the matter. The civil suit alleges that around 27 Hindu and Jain temples were desecrated and 

damaged in 1198 under the rule of Mughal Emperor Qutub-Din-Aibak raising the construction of 

the said Mosque in place of those temples. During the course of previous hearing dated 24th 

December 2020, the plaintiffs were questioned by the Court on three major points. Firstly, on the 

locus standi of  the plaintiffs to sue as a next plaintiffs to sue as a next friend of the diety as well 

as the worshiper in absence of a shebait or a trust. Secondly, how the relief of declarationthat the 

dieties have the right to be restored and worshiped with rights and rituals, performance of regular 

puja within the temple complex claimed as a prayer without claiming the relief of possession. 

Lastly, on the power of a Civil Court under Trust Act, 1882 to create a trust and hand over the 

management and administration of the temple complex to such trust. While referring to the 

Ayodhya Judgment of 2019 which held that worshipper has a right to institute a suit to recover the 

property of a idol, the plaintiffs also state that "the worshippers right to worship are being infringed 

and the atrocities is committed before the enforcement of the Constitution can be remedied in 

furtherance of exercise of right to religion guaranteed by Article 25 of the Constitution of India." 

Partial Demolition According to the plaintiffs it has been alleged that Qutubdin Aibak, in a view 

to "show might of islam" ordered the demolition of the temples, partially carried out the demolition 

work. It is also contended by the plaintiffs that the said Mosque was never used for any religious 

purpose by Muslims because a number of images of deities are found on the pillars, roofs, walls 

of the building. Permanent and Mandatory Injunction While seeking a mandatory injunction in for 

handing over the management and administration of temple complex, the plaintiffs also seek 

direction on the Central Government to create a trust under the Trust Act 1882 for framing scheme 

of administration to such trust. The plaintiffs also seek permanent injunction restraining the 

defendants permanently from interfering in making necessary repair works, raising construction 

and making arrangement for Pooja, Darshan and Worship of Deities in accordance with section 16 

and 19 of 'The Ancient monuments and Archaeological Sites and Remains Act, 1958' by a Trust. 
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CASTE SYSTEM FORBIDDEN BUT INDIVIDUALS FREE TO PUT UP 

DISPLAY BOARDS MENTIONING CASTE NAMES: MADRAS HIGH 

COURT 

 

The Madras High Court last month observed that private individuals have got the freedom and 

choice to put up display-boards or other material (even if they contain Caste names) according to 

their wishes as long as they are not obscene or offensive. The Bench of Chief Justice Sanjib 

Banerjee and Justice R. Hemalatha was hearing the plea of one Amuthan who sought directions to 

respondents to eradicate the caste names which are used in front of the Educational Institutions 

and Shops and other Establishment in the State of Tamil Nadu, based on his representation. In 

short, the petitioner raised a grievance related to caste names being used in connection with 

educational institutions, shops and establishments. At the outset, the Court observed,While the 

petitioner's sentiment may be appreciated, it is difficult for courts to control the activities 

undertaken by certain individuals unless such activities are downright illegal or criminal. 

 

JAMMU AND KASHMIR HIGH COURT UPHOLDS VALIDITY OF 

"EGRESS AND INTERNAL MOVEMENT (CONTROL) ORDINANCE, 

2005", SETS ASIDE MAGISTRATE'S REFERENCE ORDER 
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The Jammu and Kashmir High Court, Srinagar Bench on Friday upheld the validity of the Egress 

And Internal Movement (Control) Ordinance, 2005 while setting aside the reference made by the 

Judicial Magistrate First Class expressing doubts about its validity. Single Judge Bench comprising 

of Justice Sanjay Dhar observed that the said Ordinance, being a duly promulgated law, issued by 

the Ruler of the Princely State of Jammu and Kashmir in exercise of powers under sec. 5 of the 

Jammu and Kashmir Constitution Act, 1996, is a valid piece of legislation. The Ordinance was 

promulgated by the Ruler of Princely State of J&K in exercise of powers under sec. 5 of J&K 

Constitution Act, 1996 by publication in the Official Gazette. The Long Title of the Ordinance 

reads "An Ordinance to control egress from or movement within the Union territory of Jammu and 

Kashmir of persons for the time being in the Union territory of Jammu and Kashmir." The said 

ordinance is one of the several special laws left untouched with the enactment of Jammu and 

Kashmir Reorganization Act, 2019 for the purpose of ensuring safe and security in the UTs. The 

reference arose out of a challan issued by the Tangmarg police station against 4 accused persons, 

two male and their wives of foreign origins, who had crossed over to Pakistan for receiving arms 

training and thereby returned back to J&K. The said accused were chargesheeted under sec. 3 of 

the Ordinance and sec. 14 of the Foreigners Act. Sec. 3 of the Ordinance provides for the 

punishment for contravening the order made by the Government of UT of J&K notifying that any 

person or class of persons shall not proceed to a destination outside the UT or move within the 

territory from one place to another, thereby controlling the egress from movement within the UT. 

On the other hand, sec. 14 of the Foreigners Act provides for the penalty for anyone remaining in 

India for a period extending the period for which the visa was issued, or doing any act in violation 

of visa conditions or contravening provisions of the Act. The learned Magistrate vide order dated 

19.09.2012 made the reference after observing that the said Ordinance had "outlived its life" in 

July 1948 because it was issued under repealed Jammu and Kashmir Constitution Act, 1996, prior 
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to coming into force of the Jammu and Kashmir Constitution on 17.11.1956 and had already 

lapsed. According to the opinion formed by the Magistrate, the Ordinance was issued under sec. 

38 of the J&K Constitution Act having a life of only six months from the date of its issuance. 

Therefore, according to the Magistrate, the Ordinance issued in 2005, corresponding January, 1948 

(AD) had lapsed after six months i.e. in July, 1948 (AD) well before the coming into force of the 

Constitution of J&K, 1957. By this reason, the Magistrate opined that the Ordinance was not saved 

by sec. 157(2) of the J&K Constitution which saves law in force before its commencement, as it 

had outlived its live way back in 1948 July. While observing that the Magistrate failed to appreciate 

the issue in right perspective, the Court opined that the Ordinance was issued by the Ruler of then 

Princely State of J&K under sec. 5 of the J&K Constitution Act providing for the inherent powers 

of Ruler to make laws. 

 

 

CASTE SYSTEM FORBIDDEN BUT INDIVIDUALS FREE TO PUT UP 

DISPLAY BOARDS MENTIONING CASTE NAMES: MADRAS HIGH 

COURT 

 

The Madras High Court last month observed that private individuals have got the freedom and 

choice to put up display-boards or other material (even if they contain Caste names) according to 

their wishes as long as they are not obscene or offensive. The Bench of Chief Justice Sanjib 

Banerjee and Justice R. Hemalatha was hearing the plea of one Amuthan who sought directions to 

respondents to eradicate the caste names which are used in front of the Educational Institutions 
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and Shops and other Establishment in the State of Tamil Nadu, based on his representation. While 

the petitioner's sentiment may be appreciated, it is difficult for courts to control the activities 

undertaken by certain individuals unless such activities are downright illegal or criminal. The 

continuation of the caste system under the constitutional scheme of things is completely forbidden. 

However, there is also an element of freedom and choice left to the private individuals to put up 

display-boards or other material according to their wishes as long as they are not obscene or 

offensive The boy and girl, in this case, belonged to a different caste and they married in spite of 

stern objections from the latter's family. As the threats continued even after the couple started 

living with the boy's family, they filed a complaint before the police. Again, in 2019, putting an 

end to a 'colonial legacy' the practice of mentioning caste status in criminal proceedings, the Punjab 

and Haryana High Court had observed that caste system is profoundly illogical and is also against 

the basic tenets of the Constitution. In December 2020, inquiring about the proposed steps for 

complete overhauling of the Prison Manual, the Rajasthan High Court had asked the State 

Government to ensure that the prisoners are not forced to indulge in menial jobs like cleaning 

toilets etc. merely on the basis of their caste and also that no under trial prisoner is forced to 

perform such jobs in the prison. 

 

IN KRISHNA LAL CHAWLA VS. STATE OF UP [CRA 283 OF 2021] 

 

The Magistrates and Trial Judges have as much, if not more, responsibility in safeguarding the 

fundamental rights of the citizens of India as the Highest Court of this land, remarked the Supreme 

Court in a judgment in which it emphasized the role of the lower judiciary in preventing abuse of 

Criminal Court process. 

This is a case that should not have been allowed to reach as far as this court, the bench said while 

quashing an order of magistrate who issued process in a complaint lodged after 6 years of filing  

Non-Cognizable report with respect to same incident against the same accused.  

The court said that, on receipt of a Private Complaint, the Magistrate must first, scrutinise it to 

examine if the allegations made in the private complaint, inter alia, smack of an instance of 
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frivolous litigation; and second, examine and elicit of the material that supports the case of the 

compliant. The trial Judge has a duty under the constitution and the CrPC, to identify and dispose 

of frivolous litigation at an early stage by exercising, substantially and to the fullest extent, the 

powers conferred on him. 

The court also noted that Justice dispensation machinery in India is plagued with backlogs, with 

70% of the pendency before the subordinate courts being on the Criminal Side. 

HELD: 

In the instant case, the court noted, Magistrate was aware of the significant delay in the filing of 

private complaint and of the material improvement from the earlier NCR No. 158/2012 which 

were made in the private complaint. It was incumbent on the Magistrate to examine any possibility 

of abuse of process of the Court, make further enquiries, and dismiss the frivolous complaint at 

the outset after judicial application of mind. 

Prohibit social exclusion of women at private, public, religious, educational places on the basis of 

their menstrual status: Gujarat High Court  

Apart from issuing a slew of guidelines on how to combat the taboo associated with menstruation, 

the Court also sought the response of the Central government in the matter. 

The Gujarat High Court recently issued a slew of guidelines to the State government with a view 

to prohibiting the social exclusion of women on the basis of their menstrual status. 

NIRJHARI SINHA V. UNION OF INDIA 

https://www.barandbench.com/topic/gujarat-high-court
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Writ of habeas corpus not maintainable against Judicial Magistrate/ Child Welfare Committee 

order sending minor to Juvenile home: Allahabad HC 

"... it can be safely concluded that the writ of Habeas Corpus is not maintainable against the judicial 

order or an order passed by the Child Welfare Committee under the J.J. Act", the Court said.  

The Allahabad High Court has ruled that a writ of habeas corpus (filed for the release of persons 

illegally detained) is not maintainable against judicial orders passed to send a minor victim to a 

juvenile home/ Nari Niketan/ Child Care Home by a Magistrate or a Child Welfare Committee 

under the Juvenile Justice (Care and Protection of Children) Act, 2015. 

Insults to religion made carelessly without intention to outrage religious feelings will not attract 

Section 295A IPC: Tripura High Court  

"The words and expressions are placed in social media which have a more lasting effect as 

compared to transient impact that oral conversation particularly in front of a small audience may 

have." the court observed  

Insults to religion made unwittingly or carelessly without any deliberate or malicious intention to 

outrage the religious feelings of a class would not attract Section 295A of the Indian Penal Code, 

the Tripura High Court recently ruled (Sri Dulal Ghosh v. State of Tripura). 

A victory without a winner: Remembering Satyarani Chaddha, the face of India's anti-dowry 

movement 

“I lost my daughter 35 years ago, but in that process I saved thousands and thousands of others. 

But in the end, what did I get?" were Chaddha's words after the 2013 Delhi High Court judgment. 

https://www.barandbench.com/search?q=Tripura%20High%20Court
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On March 7, 2013, the Delhi High Court upheld the conviction of Subhash Chandra for abetting 

the suicide of his wife, Shashi Bala (Kanchan) in a dowry case. Ironically, though Chandra was 

guilty, he was never arrested, and has been absconding from arrest for years. 

In the 1980s, when the anti-dowry movement was just taking spark, there was a lady who lost 

everything, and yet won the battle against the evil practice. Satyarani Chaddha was one of the 

women activists who ignited the anti-dowry movement in India. 

The ghost of dowry and the horrors of 1979 

On March 17, 1979, Satyarani's daughter Kanchan was found unconscious with burns at her 

matrimonial home. When she was later taken to All India Institute of Medical Sciences, she was 

reported dead due 100% burns. That day, Satyarani not only lost a daughter, but also an unborn 

grandchild, as Kanchan was pregnant by 24 to 26 weeks at the time of her death. 

On the same day, a First Information Report (FIR) was filed by police on the complaint made by 

Satyarani. The family members and the husband were charged under Section 302 read with Section 

32 of the Indian Penal Code. Unfortunately, the FIR was not taken up seriously by the authorities.  

Simultaneously, Satyarani lodged a private complaint before the Additional Chief Metropolitan 

Magistrate (ACMM). She claimed that before the marriage, the husband and his family had 

demanded a scooter, a fridge and a television set as dowry, which the victim’s family was not able 

to afford. 

The Court was also informed that even after Kanchan became pregnant, the husband continued to 

raise his demand for a scooter and threatened the family that in case the said demand is not fulfilled, 

Kanchan would face dire consequences. This demand was also repeated two days before her death. 

The Delhi High Court ruling 

It took 27 years for Satyarani to get her daughter’s murderer punished, but unfortunately, Subhash 

is still roaming free and absconding from arrest. The Delhi High Court in 2013 convicted Subhash 

and upheld his conviction under Section 306 IPC (abetment to suicide). 

In Subhash Chandra v. State , Justice Indermeet Kaur noted that there were no reasons to interfere 

with Chandra's conviction by the trial court. The Court held that the fact that Kanchan was almost 

https://indiankanoon.org/doc/53595650/
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six and a half months pregnant was enough to rule that unless there was a “strong instigation or a 

provocation to commit the act, the victim would not have resorted to this extreme step of taking 

her own life.” 

The Court noted that in their ten-month-old marriage, Kanchan and Chandra did not live together 

in their matrimonial home. Chandra was working in Mathura and would only on stray occasions 

come to Delhi. He was not keen to take his wife to join him at Mathura; she continued to live with 

her mother-in-law, sister-in-law and brother-in-law in Delhi, in a two-room house. On the rare 

occasions when Chandra came to Delhi, “he shared this two room house which did not enable the 

married couple to enjoy any moments of privacy," the Court highlighted. 

Chandra initially pushed the point that he was not present when the incident took place. The Court 

rejected this argument and held that “even presuming that he was not in Delhi on 17.03.1979, it 

would make little difference. He was the instigator and the inciter for the act of the victim of taking 

her own life.” 

Taking into consideration the definition of 'abetment' under the IPC, the Court held,  

"The continuous course of conduct adopted by the appellant was the facilitating factor which had 

led to the commission of the offence i.e. the act of committing suicide by the victim." 

During the course of hearing, it was submitted that Kanchan used to send letters to her mother. 

The Court noted that “the victim in this span of 10 month of her married life, belonging to the 

middle class economic strata, was not wanting even her mother to know her pain; the letters written 

by her to her mother and to Mandirwali Mataji were almost like reassurances to herself, trying to 

persuade herself to believe that everything would be fine in her marital life; she must learn to trust 

her husband; at the same time informing her mother that her husband had sisters and should not 

harass anyone; this was an indirect mode of informing her mother that she herself was being 

harassed by her husband.” 

While commenting on the investigation of the incident, the Court noted that “the investigating 

agency which is the police and upon whom every citizen of the county looks for protection did not 

appear to have performed its obligations. So much so that initially the police had also sought to 

file a cancellation report but that was not taken up as the mother of the victim who appeared to be 
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running from pillar to post to see that the culprits are brought to book, had meanwhile filed a 

private complaint on which cognizance was taken.” 

While convicting Chandra under Section 306, the Court commented on the fabrication of evidence 

by the investigation agency. 

“Investigation is clearly shoddy and sealed parcels were sent for scientific examination but 

surprisingly what was picked up for a scientific examination were innocuous articles i.e. wooden 

blocks containing planks forming a part of the door. The investigating agency had intentionally 

and deliberately, to shield the accused not picked up the hair, nails or the viscera of the victim. 

The samples of kerosene, match box, stove or any other article lying at the scene of the incident 

were also not sent for any forensic analysis. The investigating officer-DW2 who had retired has in 

fact come to the rescue to the appellant and has deposed as a defence witness. The callous approach 

adopted by the Investigating Agency deserves to be condemned." 

Mother-turned-activist 

Kanchan's was not the only case where justice was delayed; there have been several instances 

where families had been struggling for years to get justice. But when they ultimately find it, they 

don’t see a reason to ‘celebrate’. As Satyarani says,  

“I lost my daughter 35 years ago, but in that process I saved thousands and thousands of others. 

But in the end, what did I get? He is alive, married and absconding, he is not in prison...but my 

daughter is dead. This disillusionment with law will always stay with me.” 

Around the same time Satyarani waged her long battle, the wheels of the anti-dowry movement in 

India were in motion. 

In 1983, the Criminal Law (Amendment) Act was brought into force, and a separate chapter was 

inserted into the Indian Penal Code to deal with cases which were related to cruelty. The term 

‘cruelty’ was defined as - any wilful conduct which is of such a nature as is likely to drive the 

woman to commit suicide or to cause grave injury or danger to life, limb or health (whether mental 

or physical) of the woman; or harassment of the woman where such harassment is with a view to 

coercing her or any person related to her to meet any unlawful demand for any property or valuable 

security or is on account of failure by her or any person related to her to meet such demand." 
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Another development was the addition of Section 113-A in the Indian Evidence Act, 1872, which 

talks about the presumption as to abetment of suicide by a married woman. This principle was 

applied in the Delhi High Court's verdict in Subhash Chandra’s case too, where the plea of ‘alibi’ 

was not strong enough to prove his absence, because under 113-A, the Court can presume that 

such suicide has been abetted by the husband and the relatives if the death occurred within seven 

years of marriage. 

The traces left behind 

Satyarani was at the forefront of the anti-dowry protests when they reached their peak in the 1980s. 

Photographer and activist Sheba Chhachhi visualized these agitations through her lens. She 

captured the anti-dowry agitation in a series called ‘Seven lives a dream’. This included hte iconic 

photograph of Satyarani with her daughter’s portrait at the steps of the Supreme Court of India. 

Satyarani’s sit-in protest at the Supreme CourtSheba Chacchi 

During Satyarani's long ordeal in the courts, there was another mother, Shahjahan Apa, who lost 

her daughter to a dowry death. Satyarani and Shahjahan Apa were instrumental in taking the battle 

for societal change forward. The duo started a small non-governmental organization called Shakti 

Shalini to support women who have been victims of dowry demands and harassment. The 

organization is still functioning in Delhi, since 1987.  

 

CAN YOU SHOW THAT CCI HAS JURISDICTION TO ORDER PROBE 

INTO AMAZON AND FLIPKART? KARNATAKA HIGH COURT 

CCI argued that the argument of confidentiality which was brought in by Amazon will not apply 

in the present case.  

https://www.tate.org.uk/art/artworks/chhachhi-seven-lives-and-a-dream-130204/15
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The Karnataka High Court on Friday asked the Competition Commission of India (CCI) to prove 

whether it had the jurisdiction to order an investigation into the alleged anti-competitive conduct 

of Amazon and Flipkart. 

Will you probe allegation of fund raising against Isha Foundation by projecting 'Cauvery Calling' 

as govt venture? Karnataka High Court to State 

During the previous hearing, the Court had opined that an inquiry might be necessary to ascertain 

whether or not Isha Foundation collected funds from public by projecting "Cauvery Calling" as a 

government venture. 

 

NCLT, NCLAT FREE TO REGULATE VIRTUAL HEARINGS AS LONG 

AS LINK REQUESTS CONSIDERED IN FAIR, TRANSPARENT NON-

ARBITRARY MANNER: DELHI HIGH COURT 

The Court added that parties joining virtual hearings are expected to follow the discipline of virtual 

hearings and not cause unnecessary disturbance. 

The Delhi High Court today opined that the National Company Law Tribunal (NCLT) and the 

National Company Law Appellate Tribunal (NCLAT) are free to regulate their own procedure for 

virtual hearings as long as they ensure that requests for links were considered in a fair, transparent 

and non-arbitrary manner (Deepak Kholsa vs National Company Law Appellate Tribunal & 

ors). 

https://www.barandbench.com/topic/delhi-high-court
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"Society's faith in judiciary should not be shaken:" Bombay High Court rejects anticipatory bail to 

Judicial Magistrate accused of taking bribe 

The Court was considering an application for pre-arrest bail by a judicial magistrate first class who 

was accused under the provisions of the Prevention of Corruption Act for accepting bribe from a 

litigant. 

The Bombay High Court recently refused to grant anticipatory bail to a judicial officer accused of 

accepting bribe for passing a favourable order (Archana Deepak Jatkar v. State of 

Maharashtra). 

 

 

BREAKING: DELHI HIGH COURT ISSUES NOTICE ON PLEA 

CHALLENGING INFORMATION TECHNOLOGY (GUIDELINES FOR 

INTERMEDIARIES AND DIGITAL MEDIA ETHICS CODE) RULES, 2021 

The Delhi High Court on Tuesday issued notice on petition challenging Information Technology 

(Guidelines For Intermediaries And Digital Media Ethics Code) Rules, 2021, notied by the Centre 

on February 25, under the Information Technology Act to the extent it regulates digital news 

media. A division bench headed by Chief Justice DN Patel was hearing the petition led by 

'Foundation for Independent Journalism'(a non-prot company which owns 'The Wire'), Founder 

and Editor-in-Chief of 'The News Minute' Dhanya Rajendran and Founding Editor of 'The Wire' 

MK Venu . Sr. Adv. Nitya Ramakrishnan, appearing for the petitioner argued that despite the 

https://www.barandbench.com/topic/bombay-high-court
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Supreme Court striking down S.66A of the Information Technology Act, which had similar 

provisions for regulating content, the Centre has now brought out these Rules to do indirectly what 

it cannot do directly Courtroom Exchange "Even to the limited extent that the IT Act covered 

under S.66A, that was struck down by the Supreme Court. They are bringing back what was struck 

down in the Act, through the Rules," Ramakrishnan submitted. She further argued that the Rules, 

issued in exercise of powers under Section 69A of the IT Act, cannot be made applicable to news 

media. Section 69A allows Centre to block public access of any information on an intermediary, 

in the interest of sovereignty and integrity of India, defence of India, security of the State, friendly 

relations with foreign States or public order or for preventing incitement to the commission of any 

cognizable offence relating to above. In this context Ramakrishnan argued, "S.69A comes into 

play only on specic grounds, it is limited to issuing directions to the intermediary and not to a news 

publisher. Based on S.69A how can they impose this whole new set of Rules?" She added, "I've 

already showed your Lordships the purposes of S.69A. It doesn't apply to news media. 

Intermediaries are different from publishers, I don't think there can be any dispute about that. I 

want to make it clear that none of these apply to the news publishers." She further claried that their 

petition and reliefs are limited to the news media and do not concern OTT platforms. On being 

inquired by the Bench as to who would qualify as intermediaries according to her, Ramakrishnan 

named Google, Facebook, Twitter and ISPs like Airtel. She insisted that Centre has notied a list of 

intermediaries and that the Wire or other news media platforms are not intermediaries, and thus 

cannot be regulated under Section 69A of the Act. "It is not that the news media is beyond 

regulation but it has to be regulated through a statute which is passed by the legislature," she 

submitted. Background The present Petition challenges the Information Technology (Intermediary 

Guidelines and Digital Media Ethics Code) Rules, 2021 ("IT Rules, 2021) as being ultra vires the 

nformation Technology Act, 2000 in as much as they set up a classication of 'publishers of news 

and current affairs content' ("digital news portals") as part of 'digital media', and seek to regulate 

these news portals under Part III of the Rules by imposing Government oversight and a 'Code of 

Ethics', which stipulates such vague conditions as 'good taste', 'decency' etc. - matters nowhere 

within the contemplation of the parent Act. The petitioners have challenged the IT Rules, 2021 

only in so far as they affect digital news portals, and is not with reference to 'publishers of online 

curated content', i.e., OTT media platforms or any other entities sought to be regulated by the 

Impugned Rules. The petitioners have submitted that the entire Part III of the Impugned Rules that 
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seeks to set up a regulatory mechanism for digital media is ultra vires the parent Act. And if 

allowed to stand it would be so arbitrary and unwarranted an intrusion on expression, as to render 

it ultra vires the parent Act on that score alone or throw a doubt upon the validity of the parent Act 

It is submitted that it is well-settled in law that there is no unlimited right of delegation, and that 

subordinate legislation cannot go beyond the object and the scope of the parent Act. Any Rule or 

Regulation made in exercise of delegated power has to be in consonance with the parent Act, and 

if such Rule or Regulation goes beyond what the parent Act contemplates, then it becomes ultra 

vires the parent ActThe Code of Ethics provided for in the new Rules shall inter alia apply to 

publishers of online curated content, intermediaries and digital news media. Ramakrishnan argued 

that the Rules, have been framed under S.69A of the IT Act, 2000 however even the Section itself 

does not apply to news publishers. "The parent Act does not recognise digital news media as a 

separate category of entities and does not seek to subject them or their content to any set of special 

regulations. The Impugned Part of the Rules, to the extent that it seeks to achieve such special 

regulation or control of digital media including online news platforms, is manifestly ultra vires the 

parent Act". Petitioners submitted that Section 69-A is a limited and specic emergent power as 

described by the Supreme Court in Shreya Singhal. The Impugned Rules cannot therefore purport 

to regulate digital news portals by requiring them to abide by the Code of Ethics. In doing so, the 

Rules essentially extend the application of two legislations: the Cable Television Networks 

(Regulation) Act, 1995 and Press Council Act, 1978, to digital news media, to the extent of the 

Programme Code and the Norms of Journalistic Conduct stipulated under these legislations 

respectively. The Code of Ethics stipulates due caution to be exercised by an applicable entity 

before featuring any content on its platform, and the factors to be considered before publication of 

any content include whether it affects the sovereignty & integrity of India; threatens, endangers or 

jeopardizes security of the State; is detrimental to India's friendly relations with foreign countries; 

affects activities, beliefs, practices, or views of any racial or religious group in India 
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BREAKING: GUJARAT HC PROPOSES TO PROHIBIT SOCIAL 

EXCLUSION OF WOMEN BASED ON THEIR MENSTRUAL STATUS AT 

ALL PRIVATE AND PUBLIC PLACES, INCLUDING RELIGIOUS & 

EDUCATIONAL 

The Gujarat High Court has proposed to prohibit the social exclusion of women on the basis of 

their menstrual status at all places, be it private or public, religious or educational. Underlining 

that all religions (excluding Sikhism) refer to menstruating woman as "ritually unclean", the 

Gujarat High Court recently proposed a set of guidelines that the State Government should follow 

to end Menstruation Taboo. The Bench of Justice J. B. Pardiwala and Justice Ilesh J. Vora was 

hearing a public interest litigation (PIL) led in connection with an unfortunate incident wherein, 

over 60 girls in a hostel of Shree Sahjanand Girls Institute in Bhuj town of Kutch were reportedly 

forced to strip to "prove" they were not menstruating. About the incident It was reported that 68 

undergraduate girls were paraded through the college into the restroom and forced to individually 

remove their undergarments to prove that they were not menstruating The incident in question 

took place after the hostel rector complained to the principal that some of the girls had been 

violating their religious norms, specically for menstruating females. The Plea before the Court 

Writ Applicant (Nirjhari Mukul Sinha) moved HC seeking direction for a law to specically deal 

with the exclusionary practice against women on the basis of their menstrual status. It was 

specically submitted before the Court that the practice which is being followed and encouraged of 

exclusion of women on the basis of their menstrual status is violative of human, legal and 

fundamental rights of women, more particularly, those as enshrined under Articles 14, 15, 17, 19, 

and 21 respectively of the Constitution. Court's observations At the outset, the Court observed, 
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"Menstruation has been stigmatized in our society. This stigma has built up due to the traditional 

beliefs in impurity of menstruating women and our unwillingness to discuss it normally." The 

Court also noted that many girls and women are subjected to restrictions in their daily lives simply 

because they are menstruating. "Not entering the "puja" room is the major restriction among the 

urban girls whereas, not entering the kitchen is the main restriction among the rural girls during 

menstruation. Menstruating girls and women are also restricted from offering prayers and touching 

holy books", observed the Court. Further, the Court also opined that the underlying basis for this 

myth is also the cultural beliefs of impurity associated with menstruation and that it is believed 

that menstruating women are unhygienic and unclean and hence the food they prepare or handle 

can get contaminated. The Court, in its order, noted that a large number of girls in many less 

economically developed countries drop out of school when they begin menstruating (over 23% of 

girls in India). "Such taboos about menstruation present in many societies impact on girls' and 

women's emotional state, mentality and lifestyle and most importantly, health", remarked the 

Court. In this regard, the Court observed that the young girls often grow up with limited knowledge 

of menstruation because their mothers and other women shy away from discussing the issues with 

them and that there is also need to spread awareness among the school teachers regarding 

menstruation. The Court also observed that the gender–unfriendly school culture and infrastructure 

and the lack of adequate menstrual protection alternatives and/or clean, safe and private sanitation 

facilities for female teachers and girls undermine their right to privacy. Further, the Court noted, 

"88% of women in India sometimes resort to using ashes, newspapers, dried leaves and husk sand 

to aid absorption. Poor protection and inadequate washing facilities may increases susceptibility 

to infection, with the odor of menstrual blood putting girls at risk of being stigmatized." The Court 

also observed, "The challenge, of addressing the socio-cultural taboos and beliefs in menstruation, 

is further compounded by the fact the girls' knowledge levels and understandings of puberty, 

menstruation, and reproductive health are very low." Further, the Court 'proposed' to issue the 

following directions for the State Government to follow; Prohibit social exclusion of women on 

the basis of their menstrual status at all places, be it private or public, religious or educational; The 

State Government should spread awareness among its citizens regarding the social exclusion of 

women on the basis of their menstrual status through various mediums like putting up posters at 

public places, including it in the school curriculum, using audiovisual mediums like radio, 

entertainment/news channels, short lms etc; Empowerment of women through education and 
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increasing their role in decisionmaking can also aid in this regard; Sensitization of health workers, 

Accredited Social Health Activists and Anganwadi Workers regarding menstruation biology must 

also be done so that they can further disseminate this knowledge in the community and mobilize 

social support against busting menstruation-related myths. Adolescent Friendly Health Services 

Clinics must also have trained manpower to address these issues; The State Government should 

hold campaigns, drives, involve NGOs and other private organizations to spread such awareness; 

The State Government should include the issue of social exclusion of women on the basis of their 

menstrual status in all existing campaigns/schemes that aims at menstrual hygiene; The State 

Government should allocate necessary funds for the implementation of the directions; The State 

Government should prohibit all educational institutions, hostels, and living spaces for women-

studying working and others, private or public, by whatever name called, from following social 

exclusion of women on the basis of their menstrual status in any manner; The State Government 

should undertake surprise checks, create an appropriate mechanism and take such other actions, 

steps as may be necessary to ensure its compliance including the imposition of an appropriate 

penalty against the erring institution. Signicantly, the Court claried that the aforesaid is just a prima 

facie consideration of the issue in question. However, before issuing appropriate directions, as 

referred to above, the Court sought the response of the State Government as well as the Union of 

India. "We are conscious of the fact that we are dealing with a very delicate issue and, therefore, 

it is necessary for this Court to hear all the respondents and other stakeholders", concluded the 

Court. Thus, the Court directed that notice be issued to the respondents, returnable on 30th March, 

2021 

 

TOOLKIT CASE : DELHI COURT EXTENDS INTERIM PROTECTION 

FOR SHANTANU MULUK & NIKITA JACOB TILL MARCH 15 

A Delhi Court on Tuesday adjourned hearing in the anticipatory bail applications led by Shantanu 
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Muluk and Mumbai based lawyer, Nikita Jacob in connection with the Delhi Police FIR over the 

'toolkit' made for organizing farmers protests. However, the Court went ahead to extend their 

interim protections and ordered that no coercive action shall be taken against both Jacob and Muluk 

till the next date of hearing. Additional Sessions Judge Dharmender Rana adjourned the matter 

after hearing both the anticipatory bail pleas simultaneously. The matter will now be heard on 15th 

March 2021. Advocate Vrinda Grover along with Advocate Sarim Naved appeared on behalf of 

Shantanu Muluk whereas Senior Advocate Rebecca John appeared on behalf of Nikita Jacob. 

Vrinda Grover and Rebecca John had both quested the Court to adjourn the matter after the Delhi 

Police had led a comprehensive reply with detailed and researched annexures which was provided 

to both the applicant parties today. Both Shantanu and Nikita had led anticipatory bails in the wake 

of expiry of the transit anticipatory bail granted to them by the Bombay High Court on 16th and 

17th of February respectively. Shantanu along with Nikita Jacob has joined the probe 22nd 

February in respect of the toolkit FIR. Both were present before the Dwarka Oce of the Delhi 

Police's Cyber Cell for the purpose of interrogation in the matter. While the High Court granted 

Shantanu Muluk transit anticipatory bail for a period of 10 days, Nikita Jacob was granted the 

protection for 3 weeks, allowing both to approach the competent court for seeking appropriate 

relief. The Delhi Court had vide order dated 25th February 2021 granted interim protection from 

arrest to Shantanu Muluk till March 9. Advocate Vrinda Grover for Muluk submitted before the 

Court that since he had been cooperating with the investigation and has been present in the 

interrogation called by the Delhi Police Cyber Cell, the Court ordered that no coercive step shall 

be taken against the accused Muluk till the next date of hearing i.e. 9th March. On the other hand, 

the Court vide order dated 2nd March 2021 adjourned the hearing in Nikita Jacob's anticipatory 

bail after Senior Advocate Rebecca John submitted before the Court that her interim protection 

granted by the High Court will expire on the 10th of March. Therefore, taking into account John's 

submissions and request of the Additional Public Prosecutor asking time in order to le a detailed 

and comprehensive reply in the matter, the Court ordered that the anticipatory bail pleas of both 

the accused shall be heard on the 9th of March simultaneously. In another development in the case, 

the Bombay High Court vide order dated 3rd March. 

According to the applicant Chandhuri, he had volunteered for "Extinction Rebellion" organization 

and is presently its South Asia Liaison. Shantanu Muluk and Nitika Jacob also have links as being 

volunteers with the said organization. It was contented by Chandhuri that Nikita Jacob, Shantanu 



 

95 
 

Muluk and Disha Ravi have allegedly conspired to create the online "toolkit" thereby denying any 

role to play in its creation. Disha Ravi, the rst accused in the toolkit case, was granted bail by the 

same judge after observing "considering scanty and sketchy evidence on record, I do not nd any 

palpable reason to deny bail." "In my considered opinion creation of a WhatsApp group or being 

editor of an innocuous Toolkit is not an offence. Further, since the link with the said toolkit or PJF 

has not been found to be objectionable, mere deletion of the WhatsApp chat to destroy the evidence 

linking her with the toolkit and PJF also becomes meaningless. Further, it is rightly pointed out by 

Ld Defence Counsel that the protest march was duly permitted by the Delhi police therefore there 

is nothing wrong in co-accused Shantanu reaching Delhi to attend the protest march. Still further, 

the attempt to conceal her identity seems to be nothing more than an anxious effort to stay away 

from unnecessary controversies" The order said. Moreover, the judge went ahead to observe that 

"The perusal of the said 'Toolkit' reveals that any call for any kind of violence is conspicuously 

absent. In my considered opinion, Citizens are conscience keepers of government in any 

democratic Nation. They cannot be put behind the bars simply because they choose to disagree 

with the State policies". 3/15/2021 Toolkit Case : Delhi Court Extends Interim Protection For 

Shantanu Mul 

 

 

TATA MOTORS TO CHALLENGE DELHI GOVT IN HIGH COURT 

OVER NEXON EV’S DELISTING FROM SUBSIDY 

   

A few days ago, the Delhi Government temporarily suspended the official subsidy offered on the 

Nexon EV. The government authorities made the decision after receiving several consumer 
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complaints against the Tata Motors Nexon EV for not returning the advertised range or the 

promised range. The Delhi Transport said that it has constituted a 3 member committee to verify 

the claims of the complainants. 

Tata Motors has moved to the Delhi High Court against the decision of the Delhi Government and 

the extreme step of delisting the Tata Nexon EV from the subsidy list. Tata Motors stated that the 

Delhi government took the extreme step based on an isolated complaint by a disgruntled and 

unsatisfied consumer. Tata has also confirmed the move and its spokesperson said, 

“It is unfortunate to receive this order from the Delhi Transport Commission. We will continue to 

engage constructively to protect the interests of our customers. The Nexon EV is the only personal 

segment EV available in the market today that meets the stringent FAME norms.” 

Delhi’s Cabinet Minister for Transport – Kailash Gahlot shared on Twitter that the government 

decided to suspend subsidy on an EV car model. The authorities are still awaiting a final report of 

the committee. He also mentions that multiple users of the Tata Nexon EV have complained about 

the sub-standard range of the vehicle. Gahlot further said that they are committed to supporting 

electric vehicles, however, that will not happen at a cost of trust and confidence of citizens in 

claims by manufacturers. 

The Delhi government has issued a show-cause notice to Tata Motors after a complaint from the 

user of the Nexon EV. The complainant specified that he did not get the range of 312km as 

advertised by Tata Motors. 

Vehicle range is certified by ARAI 

The range of vehicles is certified by the government institution – ARAI. The range test is done 

under controlled conditions that are very different from real-world conditions. The Tata Nexon EV 

has a certified range of 312 km as per ARAI but that does not mean that it will return the same on 

the public roads. 

Currently, Tata Nexon EV is the cheapest electric vehicle that you can buy in the Indian market. 

Tata Nexon EV starts from Rs. 13.99 lakhs ex-showroom and goes up to Rs. 16. 39 lakhs ex-

showroom. It gets a 30.2kWh lithium-ion battery and the electric SUV is powered by Tata’s 
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Ziptron technology. The electric motor of the Nexon EV is able to produce a max power output of 

129 PS and 245 Nm of peak torque. The battery takes 8.5 hours to charge from zero to 90 per cent. 

However, if you are using a fast charger then the battery can be charged up to 80 per cent in just 

60 minutes. 

Just like petrol or diesel cars that are certified by ARAI and do not return the claimed fuel 

efficiency, the electric cars do the same. In the real world, where there are start-stop traffic and 

usage of AC and other equipment, the range drops substantially. Perhaps, ARAI should also look 

into changing the rules for testing the vehicles and certifying the range and fuel efficiency. 

https://www.latestlaws.com/latest-news/tata-motors-to-challenge-delhi-govt-in-high-court-over-

nexon-ev-s-delisting-from-subsidy/ 

 

 

MAN WHO HURLED SLIPPER AT JUDGE GETS 2-YEAR RIGOROUS 

IMPRISONMENT 

A Navi Mumbai resident who had thrown a slipper at a Judge in 2019 has been convicted by the 

Thane Sessions Court on Tuesday and has been sentenced to 2-year rigorous imprisonment. 

District Judge P M Gupta, while convicting the accused, Ganesh Gaikwad, said that in regards to 

the nature of the offence, ‘the accused does not deserve sympathy’. 

He was pronounced guilty under Sections 353 (assault or criminal force to deter public servant 

from discharge of duty) and 294 (obscene acts or words in public) and of the Indian Penal Code.  

https://www.latestlaws.com/latest-news/tata-motors-to-challenge-delhi-govt-in-high-court-over-nexon-ev-s-delisting-from-subsidy/
https://www.latestlaws.com/latest-news/tata-motors-to-challenge-delhi-govt-in-high-court-over-nexon-ev-s-delisting-from-subsidy/
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https://www.latestlaws.com/latest-news/man-who-hurled-slipper-at-judge-gets-2-year-rigorous-

imprisonment/ 

 

ALLAHABAD HIGH COURT ASKS MATHURA JUDGE TO PLACE 

PREGNANT MINOR UNDER FEMALE JUDGE SUPERVISION. 

 

In view of the accusation of honour killing on the father, the Allahabad High Court on Wednesday 

directed that a pregnant minor girl, who has run away from her house, to keep her at safe haven 

house in Agra besides Nariniketan till she attains adulthood so that she can live a safe life with her 

child. The court also asked district judge Mathura to keep her under the supervision of a woman 

judge. 

A single-judge bench of Justice J.J. Munir passed this order while hearing a Habeas Corpus writ 

petition filed by the minor And Another. 

The Habeas Corpus writ petition has been instituted on behalf of the minor by her father, praying 

that the court did issue a rule nisi, ordering respondents to produce her before this court, and order 

her to be set at liberty, according to her will and wish. 

It is asserted in the Habeas Corpus writ petition that she is a minor, who was born on July 18, 2003. 

A First Information Report was lodged by the father on March 20, 2020 and registered with Police 

Station- Barsana, in the District of Mathura, against one Laxman, son of Kamal Yadav, Vishnu, 

son of Kamal Yadav, and Girdhari Yadav, son of Gopal, the minor daughter, aged 16 years, had 

https://www.latestlaws.com/latest-news/man-who-hurled-slipper-at-judge-gets-2-year-rigorous-imprisonment/
https://www.latestlaws.com/latest-news/man-who-hurled-slipper-at-judge-gets-2-year-rigorous-imprisonment/
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gone to fetch her cattle, when the three accused were seen around her by Seema, wife of Prem 

Chandra. 

It was said in the First Information further that she was a minor, and the three accused had taken 

her away by blandishment. The aforesaid information was registered under Sections 363 and 366 

of Indian Penal Code, 1860, Police Station – Barsana, District -Mathura. 

It was reported that Seema had told the informant that she had seen the three accused talking to 

the minor, and further that she had seen the minor accompanying the three men to the bus stand. 

In compliance with the rule of the crisis issued on October 08, 2020, an affidavit of compliance 

has been filed by the investigating officer, but the minor was not produced. The defense for not 

carrying out the rule was that the minor is in the family way, and not in a position to be produced 

before the court. 

The court, vide order dated October 14, 2020, accepted the aforesaid explanation, but in order to 

prevent the rule from being frustrated, modified it to provide that the District judge, Mathura, 

would depute a woman Judicial Officer posted in his judgeship to go over to her, for the time being 

residing at Baldev ka Bansh, Police Station – Sikri, District -Bharatpur, Rajasthan. 

The court opined, it is very difficult to accept the submission advanced on behalf of both the minor 

and Meena, that this court may hold her to be a major, by considering evidence contrary to the 

minor’s recorded date of birth in her high school certificate. To our mind, the minor cannot be 

referred to a medical examination for her age, so long as her date of birth founded on her high 

school certificate is available. This court has perused the high school certificate, where she 

appeared in the examination of 2018 conducted by the U.P. Board of High School and Intermediate 

Education. 

The circumstances indicated in the note above extracted show that the minor is staying in a home 

in the foster care of Meena, where, besides Meena, she has her father-in-law Rajendra, 

husband Radha Krishna and her sister-in-law Poonam. Meena, being Laxman’s sister, who is 

staying with her in-laws, cannot be trusted with that kind of foster care for the minor, where she is 

not inaccessible to Laxman. 
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In the opinion of the Court, the validity of the marriage must be examined in order to do substantial 

justice to the parties. Given that she was a minor on the date of marriage, which she claims to have 

solemnized with Laxman, the provisions of Sections 3 and 12 of the Prohibition of Child Marriage 

Act, 2006 are required to be surveyed. 

So far as the question of custody or care for her, while she is a minor different from the foster care 

of Meena is concerned, one possible option for the minor would be to go back to her father, who 

has petitioned this Court. 

“That option, however, stands foreclosed in unqualified terms, in view of the minor’s unequivocal 

stand in her statement to the Judicial Magistrate made on October 15, 2020”, the Court held. 

There, she has clearly indicated that her father would cause her and Laxman to death. Apparently, 

she has a serious threat perception from her father and apprehends an honour killing. In 

circumstances, she cannot be placed in custody of her father, or even within his reach. 

The Court further opined, under the circumstances, the minor must be housed in a State facility or 

shelter home, ideally at Agra, 

which shall be other than a Nari Niketan or home meant for delinquents. She must be 

accommodated in a safe home/shelter home with all necessary facilities, where she and her child 

can stay comfortably, till she attains the age of eighteen years until July 09, 2021. 

The district judge, Agra, shall depute a woman judicial officer in his judgeship to visit the minor, 

on a fortnightly basis, and ascertain her welfare – physical and psychological. The woman Judicial 

Officer would also ascertain the welfare of the child. If there be any shortcoming reported to or 

noticed by the judicial officer, it will be her duty to report the matter to the learned district judge, 

who will take immediate steps to remedy it. 

The district magistrate, Agra, shall extend all cooperation to the district judge and the lady judicial 

officer, in the terms required by them. 
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MADRAS HC SAYS STATE GOVT EMPOWERED TO SUSPEND OR 

REMIT CONVICTS’ TERMS. 

 

The Madras High Court on Thursday, while maintaining that there are exceptions, ruled that the 

state government is the “appropriate government” ordinarily empowered to suspend or remit 

sentences imposed on criminal convicts under Section 432 (power to suspend or remit sentences) 

of the Code of Criminal Procedure (CrPC).  

A single-judge bench of Justice N. Anand Venkatesh passed this order while hearing a Writ 

Petition filed by B. Salma Mahajabeen.  

The accused has also been convicted and sentenced under Sections 3,4 (b), 5 and 6 of the Explosive 

Substances Act, 1908 and Sections 3 and 25 (1-B)(a) of the Arms Act, 1959. The executive power 

in respect of offences under these two enactments is directly traceable to Entry 5 read with Entry 

93 of List I of Schedule VII to the Constitution with the result that the Central Government would 

be the appropriate Government for grant of suspension of sentence or remission in respect of these 

offences.   

The Writ Petition has been filed for the issue of a writ of mandamus directing the respondents to 

grant emergency leave to the husband of the petitioner, who is a life convict, on the ground that 

the marriage of their son is going to be held on January 31, 2021.  



 

102 
 

The Counsel for the petitioner submitted that there was some urgency in the present case and hence 

a writ petition has been directly filed before this Court without giving any representation to the 4th 

respondent.  

The Counsel further submitted that the petitioner is seeking for an emergency leave under Rule 6 

and 7 of the Tamil Nadu Suspension of Sentence Rules, 1982, in order to enable her husband, who 

is a life convict to conduct the marriage of his son, which is fixed to be held on January 31, 2021.  

The Additional Public Prosecutor appearing on behalf of the respondents submitted that as and 

when a representation is received in this regard, the same will be considered in accordance with 

law.  

The Additional Public Prosecutor further submitted that such a leave cannot be granted without 

the permission of the State Government. For this purpose, the Additional Public Prosecutor relied 

upon the circular issued by the ADGP dated July 24, 2018. 

 

TOOLKIT CASE: DELHI COURT SAYS NO COERCIVE ACTION 

AGAINST SHUBHAM KAR CHAUDHARI TILL MARCH 15. 

 

A Delhi court on Friday coordinated that no coercive move be made against Toolkit case 

denounced and ecological dissident Shubham Kar Chaudhari in a rebellion argument held up 

against him.  

Additional Sessions Judge Dharmendra Rana passed the request while scheduling the matter for 

additional thought on March 15. The request was passed after Public Prosecutor Irfan Ahmed 
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educated the court that the expectant bail uses of co-charged Nikita Jacob and Shantanu Muluk are 

recorded on March 15.  

In the mean time, showing up for Chaudhari, Advocate Soutik Banerjee educated the court, "The 

security given to me by Goa Bench lapses today, my case is unmistakable as I have no part in the 

creation of this tool compartment. The solitary job I have is that I was an individual from the 

association."  

Following these entries, the court said, "Rundown for March 15 for additional thought. In the 

interim no coercive move be made against the candidate denounced."  

Prior on March 3, the Bombay High Court had conceded travel bail to Chaudhari with the freedom 

to move toward a court in Delhi by March 12.  

In his application under the watchful eye of the Bombay High Court, he had guaranteed that he 

had chipped in for "Elimination Rebellion" association and is by and by its South Asia Liaison. 

Shantanu Muluk and Nitika Jacob likewise have joins with the said Organization.  

It was battled by Chaudhari that he was "dishonestly involved" for the situation and has no 

association with the said tool compartment.  

Addit6ional Sessions Judge Dharmendra Rana is a similar adjudicator who had allowed bail to 22-

year-old environment lobbyist Disha Ravi. According to Delhi Police, the 'tool compartment' 

shared by Swedish environment dissident Greta Thunberg assumed a significant part in turning 

the January 26 farm vehicle march brutal, leaving a couple hundred police faculty harmed.  

Police said that the toolbox was not made just by a small bunch of activists in India however in a 

joint effort with favorable to Khalistani associations.   

The Special Cell of Delhi Police held up a FIR against making and spreading the toolbox and said 

that a test is on to unwind an 'global trick' to slander India. 
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TIME HAS COME TO INITIATE ACTION AGAINST THOSE FILING 

FRIVOLOUS SEXUAL HARASSMENT COMPLAINTS: DELHI HIGH 

COURT SLAPS RS. 30K COSTS ON PETITIONERS 

Time has come to initiate action against persons who file frivolous complaints under Sections 354 

(Assault or criminal force to woman with intent to outrage her modesty), 354A (Sexual 

harassment) Indian Penal Code etc. only for ulterior purpose, the Delhi High Court recently said 

as it imposed costs of Rs. 30,000 on parties seeking to quash FIRs registered for the said offences 

after arriving at a settlement (Liashram vs State). 

Time has come to initiate action against those filing frivolous sexual harassment complaints: Delhi 

High Court slaps Rs. 30k costs on petitioners 

"A small fight regarding parking has been escalated by levelling allegation of outraging modesty 

of women," the Court said referring to the facts of the case. 

Time has come to initiate action against those filing frivolous sexual harassment complaints: Delhi 

High Court slaps Rs. 30k costs on petitioners. 

Time has come to initiate action against persons who file frivolous complaints under Sections 354 

(Assault or criminal force to woman with intent to outrage her modesty), 354A (Sexual 

harassment) Indian Penal Code etc. only for ulterior purpose, the Delhi High Court recently said 

as it imposed costs of Rs. 30,000 on parties seeking to quash FIRs registered for the said offences 

after arriving at a settlement (Liashram vs State). 
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A single-judge Bench of Justice Subramonium Prasad stated that false allegations have the effect 

of tarnishing the image of the person and action should be initiated against such complainants. 

 

"Offences under Sections 354, 354A, 354B, 354C, 354D IPC are serious offences. Such allegations 

have the effect of tarnishing the image of the person against whom such allegations are made. 

Allegations regarding these offences cannot be made at a drop of a hat. This practice is an abuse 

of the process of law..Time has come to initiate action against persons who file frivolous 

complaints under Sections 354, 354A, 354B, 354C, 354D IPC etc. only for ulterior purpose," the 

order said. 

The Court further observed that it was "becoming a trend" to register FIRs under Sections 354, 

354A, 354B (Assault or use of criminal force to woman with intent to disrobe), 354C (Voyeurism), 

354D (stalking) IPC to arm-twist a party, which results in the Police spending time on investigating 

"frivolous cases". 

The Court took judicial notice of the fact that the police force was very limited as a result of which 

investigation in serious offences gets compromised. 

In the instant case, a prayer was made for quashing of two cross FIRs for offences under Sections 

509, 506, 323, 341, 354, 354A and 34 IPC. 

Ultimately, with the intervention of some common friends, relatives and family members, the 

parties settled their dispute. 

Calling it a "classic example" as to how frivolous allegations of Section 354 and 354A are levelled 

by the parties against each other, the Court observed, 

"A small fight regarding parking has been escalated by levelling allegation of outraging modesty 

of women." 

In view of the mutual settlement arrived at between the parties, the Court opined that no useful 

purpose would be served in proceedings with the criminal proceedings. 
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The Court nonetheless imposed cost of Rs. 30,000 on both the petitioners with a warning not to 

file false and frivolous cases in future. 

 

 

CANNOT GIVE TWO WEEKS' TIME TO PLACE COVID PROTOCOL 

ON RECORD: KARNATAKA HIGH COURT TO BJP 

The Karnataka High Court on Friday took an unfavourable view of the failure on the part of 

Bharatiya Janata Party (BJP) to place on record its COVID-19 protocol to be followed while 

attending political rallies. 

A Bench of Chief Justice Abhay Shreeniwas Oka and Justice Vishwajith Shetty asked, 

"What directions have you issued to your party workers?" 

When counsel appearing for BJP stated that he wanted ten days to place on record an affidavit 

detailing the directions issued by the party, the Bench was unimpressed. 

"You don't need 10 days time to file objections; cases are increasing in Bangalore. It is a simple 

thing, you just have to say whether you have issued directions or not. If you have not issued 

directions, then issue directions," the Court said. 

The Court eventually granted one more week to the ruling party to file its response. 

"All that the 5th respondent (BJP) was required to state was whether directions on wearing masks 

were issued to party members on COVID-19 norms. For making such a simple statement on oath, 
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we cannot give two weeks time. We grant one week's time to make the statement on oath," the 

order states. 

The Bench was hearing a petition filed by an NGO LetzKits Foundation, seeking proper 

enforcement of COVID-19 protocol guidelines in the State. 

In November 2020, the Court had issued notice to BJP, CPI, JD(S), CPI(M), Indian National 

Congress and Kannada Chaluvali Vatal Paksha after it noted that multiple political rallies were 

held by political parties flouting social distancing norms. 

Last week, an affidavit filed by BJP claiming that it has not conducted any public rally or gathering 

in the State during the COVID-19 pandemic drew the ire of the High Court. Chief justice Oka said 

that the statement amounted to perjury since the Bench had photographs which contradicted the 

ruling party's version. 

During the hearing on Friday, the Bench also questioned the State government on the action taken 

by it against the violations during a rally organized on February 21 seeking more reservation for 

the Panchamasali Lingayat community under the Other Backward Classes category. 

The Court was informed that Rs 10,000 was collected as fine from a former MLA for breaching 

COVID-19 norms at the February 21 rally by officers of Bruhat Bengaluru Mahanagara Palike 

(BBMP). On this aspect, the Court specifically stated that compounding of offences can be made 

by an officer authorized by the government on payment of such amount as may be notified by the 

government. 

The Court asked the State government to clarify on affidavit this aspect of compounding of 

offences under the Karnataka Epidemic Diseases Act, 2020. 

The matter will be next heard on March 22. 

 

COVID-19 CAUSED DAMAGE TO LIVELIHOOD, SCHOOLS SHOULD 

RISE TO THE OCCASION: KARNATAKA HIGH COURT IN PLEA 

AGAINST GO CAPPING SCHOOL FEES AT 70% 
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The Karnataka High Court has directed State authorities to refrain from taking any coercive steps 

against members of the Association of Indian Schools (AIS) for any breaches of the government 

order mandating collection of only 70% tuition fees for the academic year 2020-21 (Association 

of India Schools v. State of Karnataka). 

COVID-19 caused damage to livelihood, schools should rise to the occasion: Karnataka High 

Court in plea against GO capping school fees at 70% 

The order was passed in petitions challenging the January 29 government order directing private, 

unaided educational institutions to collect only 70 per cent fees for the academic year 2020-21 in 

view of COVID-19. 

COVID-19 caused damage to livelihood, schools should rise to the occasion: Karnataka High 

Court in plea against GO capping school fees at 70% 

High Court of Karnataka, KJ George 

The Karnataka High Court has directed State authorities to refrain from taking any coercive steps 

against members of the Association of Indian Schools (AIS) for any breaches of the government 

order mandating collection of only 70% tuition fees for the academic year 2020-21 (Association 

of India Schools v. State of Karnataka). 

The order was passed in a batch of petitions challenging the January 29 government order directing 

private, unaided educational institutions to collect only 70 per cent fees for the academic year 

2020-21 and to refrain from collecting other charges, in view of the closure of schools due to the 

COVID-19 pandemic. 
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The Court also directed the management of institutions affiliated to the Indian Certificate of 

Secondary Education Examination (ICSE) and the Central Board of Secondary Education (CBSE) 

as well as AIS to put up public notices on their notice boards stating that they would consider 

individual grievances of parents and that they would not insist upon the payment of full school 

fees in case genuine grievances are raised by the parents. 

The order was passed by Justice R Devdas of the High Court. 

"Nevertheless, at this juncture in order to strike a balance, this Court is of the opinion that the 

petitioner-Institutions are required to consider the grievance of the parents which is a genuine 

concern in the light of the COVID-19 pandemic, which has affected the citizens of this Country 

and caused severe damage to their livelihood and consequently, the income of the family. 

Educational institutions should rise to the occasion....Grievance of the parents in the matter of 

payment of school fee shall be considered on case by case basis," the order said. 

During the hearing, advocate Narendra Dev submitted that he intends to file an application on 

behalf of some of the parents and parents' associations to implead themselves in these proceedings. 

Accordingly, the Court granted liberty to such parents and parents' associations to bring their 

grievances to the Court's notice if the same are not considered by the schools. 

Additional Advocate General appearing for the State had earlier submitted that no coercive action 

would be taken against the petitioner institutions who are affiliated to the ICSE and CBSE Boards, 

in the matter of prescription or regulation of tuition fee. 

The Court was also informed that the present circulars have been issued in the wake of the COVID-

19 pandemic. The State said that it had considered several representations by parents after meetings 

were held with associations of schools. AIS replied that its schools were not called for such 

meetings. 

Justice Devdas then noted that the question of whether the State government could issue directions 

to ICSE and CBSE schools was pending consideration. 

"Nevertheless, this Court is of the opinion that when the question as to the power and Authority of 

the State Government to give directions to the Institutions affiliated to the ICSE and CBSE Boards 
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are pending consideration at the hand of this Court, and in the light of the submissions made by 

the learned Additional Advocate General before this Court in W.P.No.6185/2019, the respondent-

State Authorities should not be permitted to take coercive steps," the Court said. 

The matter will be next heard on March 24. 

 

PRIOR APPROVAL UNDER SECTION 17(A), PREVENTION OF 

CORRUPTION ACT NOT APPLICABLE TO DISPROPORTIONATE 

ASSETS CASES: MADRAS HIGH COURT 

The Madras High Court recently observed that prior government approval for inquiring into 

corruption allegations against a public servant under Section 17(A) of the Prevention of Corruption 

Act is not necessary when the allegations concern possession of disproportionate assets 

(Dhandapani v. The Vigilance Commissioner, Tamil Nadu and ors). 

Section 17(A) mandates that there should be prior approval from the concerned government before 

an inquiry can be initiated by the police against a public servant under the Prevention of Corruption 

Act when it comes to "offences relatable to recommendations made or decision taken by public 

servant in discharge of official functions or duties." 

In other words, the Court observed that Section 17(A) calls for previous approval where the offence 

alleged to have been committed by the public servant is relatable to the discharge of his official 

functions or duties. 

In the case before the Court, however, the judge found that the public servant had not been charged 

with any offence relatable to a discharge of his official function or duties. Rather, the Court 
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observed that an FIR came to be registered for allegedly acquiring assets disproportionate to his 

own source of income. 

In holding that no prior sanction is required under Section 17(A) in such a case, Justice K Murali 

Shankar remarked that the provision is not applicable in disproportionate assets cases. 

"I am of the view that prior approval under Section 17 (A) of Prevention of Corruption Act is not 

at all necessary and that the said provision is not applicable to the disproportionate assets cases," 

Justice Shankar said. 

He also expressed agreement with submissions that in the Delhi High Court's judgment in 

Devender Kumar v. CBI and the Chhattisgarh High Court's ruling in Sathish Pandey v. Union of 

India, it has been held that Section 17A would not be applicable where the allegedly offending act 

of the public servant "appears on the face of it lacking in good faith." 

It is clear that Section 17(A) has only been inserted to give protection to the honest officers, the 

Court added. On the other hand, it was observed that when the act of a public servant amounts to 

or constitutes an offence by itself, prior sanction or approval from the Government would not be 

necessary. 

The Court was dealing with a case involving allegations against an Assistant Director in the Rural 

Development Department, Trichy of having purchased properties that had not been disclosed to 

the government and that not been accounted for. 

The public servant had challenged the initiation of an inquiry over the same by the Director of 

Vigilance and Anti Corruption Wing, Chennai. He had contended that such enquiry could not have 

been initiated on a complaint without first obtaining approval for the same under Section 17(A) of 

the Prevention of Corruption Act. 

In view of the above findings, the Court dismissed the writ petition holding that Section 17 (A) of 

Prevention of Corruption Act has no application to the case on hand. 
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NON-ACCEPTABILITY OF INTER-CASTE MARRIAGE IS A SOCIAL 

PROBLEM WHICH NEEDS TO BE DEALT AT MULTIFARIOUS 

LEVELS: PUNJAB & HARYANA HIGH COURT 

The Punjab & Haryana High Court this week took note of the sheer volume of petitions filed before 

it by inter-caste couples seeking police protection and sought suggestions to address the trend 

(Lovepreet Kaur v. State of Punjab). 

Non-acceptability of inter-caste marriage is a social problem which needs to be dealt at 

multifarious levels: Punjab & Haryana High Court 

Justice Jhingan highlighted the fact that such couples who apprehend threats to their life have to 

travel all the way to the High Court, further exposing them to such threats. 

The Punjab & Haryana High Court this week took note of the sheer volume of petitions filed before 

it by inter-caste couples seeking police protection and sought suggestions to address the trend 

(Lovepreet Kaur v. State of Punjab). 

The Court observed in its order, 

"The non-acceptability of inter-caste marriage is a social problem which needs to be dealt at 

multifarious levels. The inter-caste is not the only reason for non-acceptability of marriage, there 

are numerous other socio-economic reasons acting as hurdles for the young couples for selecting 

life partner of their choice." 
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Justice Avneesh Jhingan made a number of observations on the issue while dealing with a petition 

filed by a couple who married against the wishes of their families, and sought assurance from the 

Court that no coercive action be taken against them. 

In this case, the Court directed the police officials to record the statement of the petitioners and 

provide them shelter in a safe house until the next date of hearing. 

The judge observed that such petitions are filed as a matter of routine, noting that in most cases, 

there is no proof of submission of the representation given by the parties. 

"The petitions of such nature are either disposed of, without commenting on the validity of the 

marriage and directing the official respondents to consider the representation or notice of motion 

is issued to the official respondents. In latter case by the next date, the police officials record the 

statements of the petitioners. By and large the statement is that there is no threat perception 

existing. The net result is that the petitions involving real serious and eminent threat get mixed up 

in number of petitions filed in routine," the Court went on to note. 

Another aspect highlighted by the Court was the fact that such couples who apprehend threats to 

their life have to travel all the way to the Court, further exposing them to such threats. 

In this background, a judgment passed by a Division Bench of the High Court in Asha and another 

v. State of Haryana and others was brought to light. In that case, the Court had directed District & 

Sessions Judges in Punjab, Haryana and Chandigarh to provide interim protection to inter-caste 

couples who approach them. 

Despite this direction, Justice Jhingan observed, couples were still finding it necessary to approach 

the High Court for relief. 

"Over the period the picture that emerged is that in spite of directions of this Court, for one reason 

or the other the couples are still approaching this Court. In other words, in spite of direction of 

Division Bench, the issue is not addressed." 

Pertinently, the Court stated that it was impossible for it to gauge the genuineness or the extent of 

threat perception in such cases, and that the onus was on the police to determine the same. Having 
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said that, the Court said that it would be failing to perform its duty if grievances of such petitioners 

are not redressed in a time-bound manner. 

In its previous order, the Court had asked the Advocates General of Punjab and Haryana, as well 

as various office bearers of the State Legal Services Authority of both states as well as the Union 

Territory of Chandigarh to be present before it. The suggestions made by these lawyers to deal 

with the issue included: 

Safe houses should be made available in each district of both the States, as well as in Union 

Territory, Chandigarh. 

A website or an online module should be provided for such couples to raise their grievances 

without being physically present 

Providing of 24x7 help desk at Tehsil level for filing of such representations by aggrieved persons 

or through someone can be of great help. 

An existing cell in the police department can be deputed or a new cell can be created which can 

deal with the representation in a time-bound manner, in any case not beyond 48 hours. 

Additional Secretary of the Punjab State Legal Services Authority Dr. Mandeep Mittal informed 

the Court of the presence of one-stop centres (Sakhi centres) run by the Punjab government that 

work for the welfare of women victims. Taking this submission on board, the Court suggested, 

"It would be appropriate to mention here that scope of working of these centres can be enhanced 

and their services can be utilised for dealing with the issues of such couples." 

The Court also suggested that the Legal Services Authority can set up a 24x7 help desk for such 

couples with telephone service and internet connectivity at the local level. 

The aforementioned lawyers then agreed to sit together, exchange inputs, and try to find a 

practically workable mechanism to solve the issue. The Court also directed the Additional Chief 

Secretaries (Home) and Directors General of Police of both the States to provide their full 

assistance and co-operation while the issue is being considered. 
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"The entire endeavour of the exercise is that some sort of workable mechanism is put in motion to 

ensure the protection of life and personal liberty as guaranteed under Article 21 of the Constitution 

of India. Further that only in exceptional cases, the couples have to take trouble to approach this 

Court alleging infringement of the rights," the Court concluded. 

The matter will be next heard on March 22. 

 

 

DISTURBED THAT INVESTIGATION IS NOT EVEN COMPLETE' : 

BOMBAY HC TO CBI, SIT ON DHABOLKAR-PANSARE MURDER 

CASES 

The Bombay High Court has asked the Central Bureau of Investigation and the State Special 

Investigation Team (SIT) when will they complete their probe into the murders of communist 

leader, Govind Pansare and anti-superstition crusader Narendra Dabholkar, respectively. 

A division bench of Justices JJ Shinde and Manish Pitale asked for status reports after it was 

informed that the trial in journalist Gauri Lankesh's 2017 murder, in Karnataka, with a similar set 

of accused, has already begun but the investigation is still not complete, in Maharashtra. 

One day there has to be an end to this. This is a 2013 incident; we are in 2021. We are disturbed 

by the petitioner's statement that the trial has already begun in Karnataka, but here the investigation 

is not even complete. The incident in Karnataka is after this." 



 

116 
 

The HC is monitoring the investigation into the murders of Dabholkar on August 20, 2013, and 

CPI leader Govind Pansare on February 20, 2015, on a clutch of petitions by their families. The 

case was heard last in February 2020 by a bench headed by Justice SC Dharmadhikari. 

During the hearing on Friday, Additional Solicitor General, Anil Singh, submitted that the CBI 

has been filing status reports on Dabholkar's murder from time to time. "This matter has come up 

suddenly, we will file a report." "It has been specially assigned to us. What is progress?" Justice 

Shinde asked. Advocate Abhay Nevagi appearing for the families of the slain activists said that 

there are four murders Dabholkar, Pansare, renowned epigraphist MM Kalburgi and journalist 

GauriLankesh. 

Kalburgi was shot dead on August 30, 2015, while Lankesh was assassinated on September 5, 

2017. 

Nevagi submitted that it was the Maharashtra Anti-Terrorism Squad (ATS) that found a link in all 

four cases. And while the CBI had filed three charge sheets against the four accused in the 

Dabholkar case, the SIT has made no headway in Pansare's case. 

AGS said that in their case five arrests were made and one person is on bail. "This case is coming 

for the first time before us but this is an old incident." Justice Shinde observed. 

Nevagi then informed the court that the Karnataka cases had made progress and the trial had 

already begun in Gauri Lankesh's case. Nevagi later clarified that the discharge pleas of certain 

accused were rejected and the prosecutor was in the process of submitting draft charges to the 

court.  

"Citizens must know that in such a sensitive case, when will the investigation and trial be 

completed. We are not creating aspersions on the investigation but still."  

Justice Shinde said. The Court then posted the matter for hearing on March 30 with a specific 

direction to the State and CBI to come with a positive statement. 
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NEWS 

 

LSAC GLOBAL ANNOUNCES SHAMNAD BASHEER ACCESS TO 

JUSTICE SCHOLARSHIP AND TOPPER SCHOLARSHIP IN INDIA 

 

The scholarship is based on an essay competition among LSAT-India test takers. 

With the aim to expand access to legal education in India, the Law School Admission Council-

Global (LSAC Global) has announced merit scholarships for students who would appear for 

LSAT-India 2021, which is to be administered in March and June. 

The Shamnad Basheer Access to Justice Scholarship is based on an essay competition among 

LSAT-India test takers. 

This year's topic is "How might the introduction of artificial intelligence in the legal profession 

mitigate bias, increase access to justice, and promote diversity in the society." 

Interested students need to write an essay arguing for or against the topic and send in their entry 

by 15th June, 2021. 

Each essay will be judged on originality, relevance tthe o topic, comprehensiveness, structure, 

analysis, understanding, interpretation, and conclusions regarding diversity in the legal profession. 

Each scholarship entitles the winners to receive an award of up to Rs 4 lakhs which will cover their 

tuition and boarding/hostel fees for the first year of the five-year law program at any LSAC Global 

Law Alliance college. 

Any unutilised amount from the first year would be rolled over to the subsequent year. For more 

information and the terms and conditions of these scholarships, please visit the website. 

The scholarship was instituted by LSAC Global last year to honor the memory of Professor Dr. 

Shamnad Basheer. 
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Vice President of Emerging Markets at LSAC, Yusuf Abdul-Kareem said, 

"Through these scholarships, LSAC Global (LSAG) looks forward to opening doors and providing 

increased opportunities for talented students and law school aspirants in India, thus carrying on 

our mission to promote diversity, access, and equity in legal education." 

In the last three years, LSAC Global has also awarded the Topper Scholarship to the student who 

achieves the best score in the LSAT exam. 

 

 

DELHI HEALTH MINISTER'S FORMER OSD DISCHARGED BY CBI 

COURT 

 

A special CBI court discharged Dr. Anup Mohta and Dr. Aggarwal in the alleged irregularities in 

appointment of OSD to Delhi Health Ministry Case being investigated by the CBI. The Single 

Judge bench of the Special Court stated that there is "no prima facie case against the Doctors in 

order to frame any charges and that both the accused are entitled to be discharged and are hereby 

discharged from the case." 

The case was riginally registered in 2016 by an FIR by the CBI. The case was registered by the 

agency on the basis of a complaint filed by the Delhi Gvoernment's Deputy Secretary Vigilance, 

Mr. K.S Meena. The agency for the past three years had been investigating into the alleged 

irregularities in the appointment of Dr. Aggarwal as the Senior Resident at a government hospital.  

CBI had taken clearance from the Union Health ministry for filing charges and for "prosecuting 

Dr. Mohta the then Director of Chacha Nehru Bal Chikitsalaya, for allegedly appointing Dr 

Aggarwal as senior resident (orthopaedics) in the hospital in 2015 without a vacancy or conducting 

a walk-in-interview". The agency clarified that there was no advertisement or any walk in 

interview conducted for the said position. Moreover, the only proof of application is a handwritten 

note given by Dr. Aggarwal on a plain paper in 2015 expressing his interest to join the hospital, 

pursuant to which he was appointed as a faculty member in 4 days of the letter.  
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[TRP SCAM] REPUBLIC TV TRYING TO PLAY VICTIM, CANNOT 

CHALLENGE PROCEEDINGS WHEN IT IS NOT AN ACCUSED: 

MUMBAI POLICE TO BOMBAY HIGH COURT. 

 

The Mumbai Police has claimed that Republic TV is trying to play 'victim' and attempting to 

transfer the probe in the Television Points Rating (TRP) scam from the Mumbai Police to CBI. In 

an affidavit filed before the Bombay High Court, the Mumbai Police submitted that Republic TV 

is not an accused before the trial court and its rejoinder affidavit challenging the criminal 

proceedings and seeking transfer of probe to an agency other than Mumbai police cannot be done 

by an entity which is not an accused. Only individuals and personnel of Republic TV have been 

named as suspects in light of the preliminary investigation, the Mumbai Police said. "Merely 

naming such persons as suspects does not in any manner interfere with any right of such persons, 

much less a fundamental right. Such action cannot be the basis for quashing an entire investigation/ 

chargesheet/ supplementary charge-sheet," the affidavit stated. This exercise sought to be carried 

out by Republic TV can be done only at the instance of a named accused, and not by a third party 

seeking to adopt causes of persons who are named as accused, the Mumbai Police contended. The 

affidavit was filed in response to to the rejoinder affidavit filed by ARG Outlier Media Pvt. Ltd. 

(holding company for Republic TV channels) in ARG's plea challenging the criminal proceedings 

initiated against their channel and the employees in the TRP Scam case. Republic TV's rejoinder 

has travelled far beyond the ambit of the writ jurisdiction and expects the High Court to conduct 

an exercise in appreciation of fact and allegations, which is within the domain of trial courts, it 

was submitted by Mumbai Police. They further said that the powers to quash the FIR/ chargesheet 

or investigation ought to be exercised with utmost caution. "Reliance on documents that are not a 

part of the record of the Trial Court also only ought to be on the basis of unimpeachable documents 

produced by an accused in the rarest of rare cases," the affidavit filed by Mumbai Police said. It 

underscored that Republic TV is presently not an accused before the trial court and could not have 

placed material that is neither impeachable in nature, nor is a part of the record before trial court. 
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It was also alleged that the news channel is seeking to play 'victim' and attempting to make out a 

desperate case, by some contention or other to transfer the investigation of the present obvious 

jurisdiction of the agency for investigating the matter. The affidavit also claimed that Republic is 

trying to obfuscate the proceedings in the present FIR by invoking and tagging the outcomes of 

proceedings in the other FIRs (abetment to suicide case of Raigad, incitement of riots of Bandra) 

which are yet to achieve finality. "These are independent offences and should not be seen from the 

prism of the imaginative and self-serving argument of vendetta as professed by the petitioners in 

the subject proceedings," the affidavit stated Moreover, Republic TV has adopted a vacillating 

approach in its rejoinder, the police claimed. On the one hand it states that there is no case at all 

and hence petition should be quashed. On the other hand it also states that the investigation of the 

offences are within the sole domain of Telecom and Regulatory Authority of India (TRAI) and the 

investigation ought to be transferred to the Central. 

 

 

AWADH BAR ASSOCIATION CALLS OFF ONGOING STRIKE AGAINST 

PLACE OF ESTABLISHMENT OF EDUCATION TRIBUNAL, GST 

APPELLATE TRIBUNAL 

 

 

A resolution was passed by the Awadh Bar Association, which has notified that the ongoing strike 

will be called off and members/lawyers will be resuming work from 8th March. News. The Awadh 

Bar Association, which has been abstaining from work since 24th February protesting against the 

place of establishment of Education Tribunal and Goods and Services Tax (GST) Appellate 

Tribunal, has decided to call off the strike. On 6th March, a resolution was passed by the 

Association as per which the members collectively resolved to resume work. " For the time being, 

the agenda to refrain from judicial work has been kept aside. All the members of the Awadh Bar 

Association, along with the lawyers will be joining the court from 8th March and judicial work 

will be resumed," the resolution said. The Association also resolved to form a 'Jurisdictional 
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Struggle Committee' (Kshetradhikar Sanghars Samiti) which will consist of advocates, 

academicians and members of social organizations. This committee will hold a candle march at 

General Post Office, Lucknow on 12th March, the Association further resolved. The Awadh Bar 

Association has been protesting against Uttar Pradesh Education Tribunal Services Bill of 

2021, which was tabled by the Uttar Pradesh government during the annual budget. The bill in its 

earlier form, provided that the main bench of Education Tribunal would be established at 

Lucknow, but later the Bill was modified and the sitting of benches were bifurcated at both 

Allahabad and Lucknow. The members want the seat of the Tribunal to be solely at Lucknow 

without any bifurcation as there is enough place/infrastructure to comply with the requirements. 

Apart from Education Tribunal, the Awadh Bar Association has also taken exception to the 

proposal to establish the GST Appellate Tribunal at Prayagraj. The government had earlier said 

that the seat of this tribunal would be at Lucknow. However, it was later decided that the same 

would be established at Prayagraj. The Awadh Bar Association also filed a petition before the 

Allahabad High Court challenging the said decision with the High Court staying the government 

decision to establish GST Appellate Tribunal in UP. Interestingly, the Allahabad High Court Bar 

Association (AHCBA) is also on strike over the issue of seat of Education Tribunal. It's demand 

is that the Education Tribunal's principal seat should be at Prayagraj instead of Lucknow. On 6th 

March, it was resolved by AHCBA that the strike will continue, and in pursuance of the same, the 

association has declared "Prayagraj band" on 9th March. Meanwhile, the Allahabad High Court 

on 3rd March took suo motu cognizance of the strikes by both the Bar associations taking a dim 

view of the boycott of courts. By the absentation from judicial work, valuable judicial time has 

been criminally wasted and that has effected judicial working of Allahabad High Court for other 

important jurisdictions also. The largest High Court of the country cannot afford such 

nonfunctionality of Courts on any count." It proceeded to order that the Education Tribunal can be 

established only with the leave of the High Court and also directed the State government to invite 

representatives of the Bar Associations of Allahabad and Lucknow for deliberations on the issues 

which have led to the strike. 
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• CJI SA BOBDE SAID THAT SUPREME COURT DIDN'T ASK RAPE 

ACCUSED TO MARRY THE ICTIM AND THE CONTROVERSY 

AROSE DUE TO MISREPORTING OF THE PROCEEDING. 

• THE SUPREME COURT WILL HEAR THE KERALA STATE 

GOVERNMENT PLEA AGAINST CENTRE'S MOVE TO LEASE 

THIRUVANANTHAPURAM AIRPORT TO ADANI ENTERPRISES. 

• BOMBAY HIGH COURT ASIDE AWBI ORDER SUSPENDING 

RECOGNITION OF UNIVERSAL ANIMAL WELFARE SOCIETY 

THAT WORKS AN ANIMAL BIRTH CONTROL PROGRAMMES.  

• SUPREME COURT RESPONSES FROM ALL STATES TO 

RECONSIDER AN 50% CEILING LIMIT OR RESERVATION 

AFTER MAHARASHTRA EXCEEDED THE 50% CEILING TO 

BENEFIT MARATHAS. 

• SUPREME COURT NOTICE TO NATIONAL BOARD FOR 

WILDFIRE IN A PLEA COMPLAINING ABOUT NON-

FUNCTIONING OF BOARD AND FAILING TO UPHOLD 

DIRECTIVE PRINCIPLES OF STATE POLICY. 

• AFTER SAUDI ARABIA COMMUTED THE DEATH SENTENCES 

OF 3 SHIA MINORS, UN CALLS TO DROP CHARGES AGAINST 

MINORS CONVICTED OF CRIMES AFTER ATTENDING 

PROTESTS. 

• GERMANY INTRODUCES A BILL AIMED AT STRENGTHENING 

THE PROTECTION OF HUMAN RIGHTS, HEALTH AND THE 

ENVIRONMENT IN GERMAN COMPANIES GLOBAL SUPPLY 

CHAINS. 



 

123 
 

• 'THE WIRE' AND OTHERS MOVE DELHI HIGH COURT 

CHALLENGING IT (INTERMEDIARY GUIDELINES & DIGITAL 

MEDIA ETHICS CODE) RULES 2021. 

• ONLINE NEWS PORTAL 'THE WIRE' HAS APPROACHED THE 

DELHI HC CHALLENGING THE NEW RULES MADE BY THE 

CENTRAL GOVERNMENT UNDER THE INFORMATION 

TECHNOLOGY ACT TO REGULATE INTERNET 

INTERMEDIARIES, OVER-THE-TOP (OTT) PLATFORMS AND 

DIGITAL NEWS MEDIA. 

 

 

TWO HIGH COURT JUDGES TEST POSITIVE OF COVID-19       

 

The Punjab and Haryana High Court is staring at crisis of sorts — this time because of Covid 

resurgence in the judiciary. Just about a month after the High Court resumed partial physical 

functioning, six of its Judges are virtually out of action because of the virus from Wuhan, reducing 

the working strength to less than half. 

The High Court currently has 47 Judges against the sanctioned strength of 85. In the absence of 

six Judges, the working strength has practically gone down to 41. High Court Registrar 

(Vigilance)-cum-PRO Vikram Aggarwal confirmed that the High Court was experiencing a spurt, 

as Covid cases were on a rise in Chandigarh. "In the last couple of days, two Judges have tested 

positive for Covid and four more Judges have been quarantined. The families of all these Judges 

have also been quarantined. Many officials have also tested positive. The next few days seem to 

be crucial as Covid cases are steadily increasing," Registrar Aggarwal said. 

The High Court went into restrictive functioning mode almost a year ago following the 

apprehensions of Covid outbreak. It initially started hearing a limited number of cases through 

videoconferencing. But the number of cases listed for hearing and the Judges hearing the matters 
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on a virtual platform rose steadily over a period of time till the High Court started functioning with 

full force by the beginning of this year. 

As the situation started to improve, the High Court resumed physical functioning to some extent. 

Available information suggests the move to shift from virtual to physical platform is likely to be 

delayed following the re-explosion in Covid cases. 

As of now, the Allahabad High Court has the highest number of pending cases at 7,89,545. It is 

followed by the Punjab and Haryana High Court, which is facing a pendency of 6,60,644 cases, 

including 2,78,948 criminal matters involving life and liberty. No less than 2,31,637 or 35.06 per 

cent of the pending cases are one to three years old. Another 10,519 or 1.59 per cent of the cases 

are 20 to 30 years old. The problem of plenty is expected to worsen in the coming months in the 

absence of new appointments of Judges and four more retirements this year. 

https://www.latestlaws.com/latest-news/two-high-court-judges-test-positive-of-covid-19/ 
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ARTICLES 

 

SUITS IN GENERAL  

 

SECTION-WISE CRITICAL ANALYSIS 

 

CODE OF CIVIL PROCEDURE – INTRODUCTION 

The Code of Civil Procedure (CPC) is essentially a code which lays down the judicial framework 

and procedure for instituting and fighting a civil case in India. The Code was first enacted in 1908 

by the then- British Government in India. The said Code has been amended several times since 

them but still holds as much relevance and vitality for civil disputed in India. The present article 

does a section wise analysis of the first part of the CPC which contains provisions defining and 

providing for Suits in Civil proceedings. The Part starts from Section 9 and ends at Section 35.  

 

S.9 TO 14- JURSDICTION 

S.9 - COGNIZANCE OF CIVIL SUITS 

Section 9 states that the Court shall have the jurisdiction to ‘try all Suits of Civil Nature’. Though 

the term “civil” is not defined anywhere in the Act, Explanation It provides that Civil nature of a 

suit may be said to include any suit in which right to property is contested, is a suit of civil nature. 

Explanation II states that it is ‘immaterial’ whether there is any other property or fee attached with 

the property in dispute.  

Where any case is of civil nature it will include suits of the following subject matters:  

• Right to property and related rights. 
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• Right to Office, irrespective of whether the office is attached to any other property or not 

or whether there is a monetary transaction involved in it or not. 

• Related to Right to Worship (religious matters/ceremonies) 

• Matrimonial issues  

• Contractual Transactions 

• Specific Relief Matters 

• Torts or Civil wrong matters 

• Right to Burial 

• Right to Accounts  

• Suits relating to partnership  

There are certain matters where a suit is not said to be civil in nature. Some instances where suits 

are not of Civil Nature: a) Suits related to Elections and Politics b) Questions relating to suits 

barred by law c) Suits against public policy or its violation.  

 

CASE LAW 

D.R Chawla & Ors. V. Municipal Corporation of Delhi (1993) 3 SCC 162 

In this case the Supreme Court held that in situations where a statute only states the rules and 

liabilities and doesn’t provide a medium/form for remedial action for the grievances due to being 

wronged or his right being affected, the aggrieved person can “approach ordinary civil court”.  

Whereas in a contrasting situation where, in a statute, a special tribunal/forum/medium is provided 

for the enforcement of the rights conferred by the said statute and the jurisdiction of the ordinary 

civil court has been ousted, such ouster can be upheld by proving that the set of rights and liabilities 

conferred by the statute are not “touching” the existing Common Law Rights and the remedies 

provided for such rights is adequate and complete.  

The Court still focused on the point that “where an adequate redressal machinery is not provided 

under the Statutory Forum, the Civil Court can still examine the correctness of the order passed 

under the statute”.  



 

127 
 

S.10 RES-SUBJUDICE 

Section 10 of the CPC can be said to be one of the most important provisions from a practical 

perspective. The said section states that “No Court shall proceed with the trial of any suit in which 

the matter in issue is also directly and substantially in issue in a previously instituted suit” 

between the same parties or under the same title. 

Simply Section 10 bars the trial of any subsequent suit when there is a prior suit already being tried 

in a court provided that the subject matter/cause of action is same/directly and substantially similar 

and is among the same parties or their privies.  It is also known as the “Res sub Judice”, a latin 

maxim (Res- subject matter; sub Judice- pending in court, implying- ‘where any matter is 

pending’).  

Essentials for a suit to fall under ‘Res sub Judice’:  

a. Applies on only legally maintainable suits 

b. Need to be Two instituted Suits, one prior suit and one subsequent suit 

c. Parties should be same or privies thereof, or litigating under the title of the first party.  

d. Matter should be directly and substantially in issue  

e. Matter directly in nexus with the subject matter of the first suit, substantial issue for the 

disposal of the suit. Includes the grounds alleged, admitted and denied in the proceeding 

of the first suit. 

f. The previously instituted suit shall be pending at the time of filing of the subsequent suit 

in any court in India and any court outside India. 

 Note: Subsequent Suit is not barred, only Trial is barred, Applies only to Civil Matters 

 

CASE LAW 

• Phool Chand Motilal v. Manhar Lal AIR 1973 (Patna) 96 

In the landmark case, the fundamental Test for checking application of Section 10 was given.  The 

test is that ‘if the decision resulting from the previously instituted suit could operate as “Res 

Judicata” on the subsequent suit, then the Res subjudice can apply on such matters’. This would 

be much better understood after discussing the subsequent section.  
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• Shri Ram Tiwatri v. Bholi Devi AIR 1994 Pat 76 

In this case, it was held that normally the application of section 10 of the CPC is to be decided 

after the filing of the Written Statement (W.S). Generally, it is ascertained after the filling of W.S 

but S.10 can be invoked before filing of the W.S also. However, it was also clarified that it is 

important for the court to ensure that the subject matter is similar and substantially in issue and 

therefore S.10 shall be applied only after the parties are heard first.  

• Sheopath Ravi v Warrak Chand AIR 1999 (Lah) 294 

In the said case, a question of law arose in regard to the validity of section 10 in a situation where 

a decree is passed in contravention of S. 10. The court held that S.10 is of procedural nature and 

parties can wave of such procedure and therefore the Decree would be valid.  

The in another major case, the court held that Trial would, for the purposes of this section, include 

proceeding from institution of suit to decree, highlighting that liberal construction is to be made 

for the purposes of this section.  

S.11 RES JUDICATA 

Section 11 enumerates one of the most commonly known legal maxims, namely “Res Judicata” 

(Res- Subject matter; Judicata- decided). Simply put, the section states that if any suit filed in a 

competent court, in which, the subject matter has been conclusively decided, then the same 

parties, on the same cause of action CANNOT bring a subsequent suit again. It is said to be 

barred by the Principle of Res-Judicata.  

The said term is beneficial to the judicial system in a number of ways. First, it saves a lot of  costs 

and time of the court. Second, it is necessary to prevent inconsistent judgments and therefore the 

section bars any court to try the same matter again. Third, it is imperative to uphold the maxims 

of “Interest Republicae est sit finis litium ( it is in the interest of the state that litigation shall come 

to an end)” , “Nemo Debt Bis Vexar Pro Una Et Eadem Causa (No man out to be vexed twice for 

the same cause of action)” and also “Res Judicata pro Veritah Seliptor (Judicial decision must be 

accepted as correct, if first decision is correct, then whats the point of the subsequent suit)”.  

Essentials for application of Res judicata in any situation–  

a. Suit must be legally maintainable or of civil nature 
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b. There must be 2 suits, prior and subsequent 

c. Parties in both suits must be same or litigating under the same title 

d. Matter should be decided by competent court 

e. Matter should be directly and substantially in issue 

f. The matter shall be heard and finally decided in the pror suit.  

[Note: Applicability of Res-Judicata -   

a. It applies to question of fact,  

b. It applies to mix question of fact and law 

c. Doesn’t apply to technical grounds 

d. Doesn’t apply to pure questions of law. ] 

 

S.12 BAR OF OTHER SUITS 

Section 12 states that if a person is precluded by rules from instituting a further suit in regard to a 

subject matter/cause of action, then such person shall not be entitled to institute a suit in respect of 

a cause of action to which he has been precluded from instituting a further suit on.   

A person may be precluded from instituting a suit by several rules given in the CPC. For instance, 

there are many cases where the matter is barred by Res judicata or by the application of Section 

21 (1) of the Code by which the person is barred from taking up a ground for defense/argument 

after the first possible opportunity.  

 

FOREIGN COURTS AND JUDGMENTS 

Section 13 talks about the situations where a judgment of a foreign court would be conclusive in 

India. However, it is important to note the meaning of the two terms used in the section. A foreign 

Court is a “Court situated outside India and not established or continued by the authority of the 

Central Government” S.2 (5). A foreign Judgment may be defined as any Judgment pronounced 

by foreign courts situated Outside India 
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S.13 WHEN FOREIGN JUDGMENTS ARE CONCLUSIVE 

A foreign judgment shall be conclusive as to any matter thereby directly adjudicated upon between 

the same parties or between parties under whom they or any of them claim litigating under the 

same title 

However, there are certain circumstances where the judgment would not be conclusive-  

13(a) - Judgment pronounced by incompetent Court 

13(b) - Judgment not decided on merit of case 

13(c) -Judgment founded on an incorrect view of international law or a refusal to recognize   Indian 

Law. 

13 (d) - Judgment was obtained by proceedings opposing the principles of natural justice 

13 (e) - Judgment obtained by fraud  

13 (f) -Where the Judgment sustains a claim which is found in breach of any law in force of India.  

 

S.14 PRESUMPTION OF FOREIGN JUDGMENTS 

This section states that the Court can presume that the judgment is correct, provided that a certified 

copy is submitted. However, such presumption is rebuttable. (Executions of foreign judgments 

given in Section 44 and 44A) 

 

S.15 TO 25:  PLACE OF SUING 

S.15 WHERE SUITS CAN BE INSTITUTED 

This section clarifies that any matter which is to be instituted as a suit should be instituted in the 

court of lowest grade competent to try it. This is done to prevent over-crowding or multiplicity of 

cases in higher courts.  
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CASE LAWS 

• Mohini Mohan v. Kunja Behari (1943) 47 CWN 720 

In this case, the question of law was whether section 15 is a jurisdictional provision/clause or a 

procedural provision. The Court held that, it is a rule of procedure and can be done away with if 

there are no party objected to it when they got the opportunity. 

• German Thangi v. F. Rokunga AIR 2004, Gau 42 

In this case, there arose a situation where the suit was instituted in a higher court but was ought to 

be instituted in a lower court. The court in such a scenario held that S.15 provides a rule of 

procedure and not jurisdiction and it is discretionary power of the court either to try the suit or 

return the suit to be presented to proper court having jurisdiction to try the suit.  

[ Note: Order 7, Rule 10 of the CPC also provided for that Suits which ought to be instituted in a 

higher court has been instituted in a lower court] 

 

S.16 SUIT TO BE INSTITUTED WHERE SUBJECT MATTER SITUATE 

S.16 provides that all cases should be instituted where the subject matter of the suit is situated. It 

has been provided that suits which relate toiImmovable property and its recovery, partition, 

foreclosure, sale and redemption, mortgage etc shall be covered under this section. Thereby 

implying that all such suits, in which there are the above mentioned disputes, shall be instituted 

where the immovable property is situated. 

However, S.16 also governs subject matters in which there is movable property and its attachment 

or recovery.  However, S.16’s proviso states that the compensation for any wrong against property 

held by the defendant can be obtained by personal obedience of defendant, then a suit may be filed 

where in courts the property situates or where the defendant resides or carries business or works 

for gain.  
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S.17 WHERE SUIT FOR IMMOVABLE PROPERTY IS SITUATED IN 

JURISDICTION OF DIFFERENT COURT 

This section states that incase an immovable property is situated within jurisdictions of different 

courts (for instance, an immovable property so large, falling under jurisdictions of two or more 

courts), then the case can be filed in either of the courts in which any portion of the property in 

dispute lies.   

 

S.18- WHEN THERE IS UNCERTAINTY AROUND THE JURISDICTION 

Where a case falls under more than one jurisdiction and there is a lot of uncertainty regarding the 

jurisdiction of the Courts, any of the courts, if the court is satisfied with the grounds of uncertainty 

about the jurisdiction, shall record a statement mentioning the same and can proceed with 

admitting such a suit. However, the court has to ensure that it has pecuniary and territorial 

jurisdiction of the court.  

 

S.19- SUITS FOR COMPENSATION FOR WRONGS TO PERSON OR 

PROPERTY 

This section gives plaintiff the option to file the suit in three jurisdictions based on:  the local area 

where a wrong was committed, the place where the defendant resides, or where he carries on 

business and resides ordinarily. The suit may be instituted in any of the said courts.  

 

S.20- CASES IN WHICH THE ABOVE MENTIONED SECTIONS DO NOT 

APPLY 

This section provides for suits of Residuary nature- Those which are not covered under s.15 to 19. 

The section clariies that any suit which doesn’t fall under the abovementioned sections can be 

instituted where the defendant resides or cause of action arose.  
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However, if the non resident defendant objects to the institution to the court of filing, the plaintiff 

would have to take permission of the court and therefore, it is only by the permission of the court 

that the party can proceed to file the suit.  

 

CASE LAW 

• Subodh Kumar Gupta v. Srikant Gupta  & Ors (1993) 4 SCC 1 

In the said case, the factory and two partners (the defendants) were located at Mandsore while the 

plaintiff (-partner) was residing at Chandigarh and the place of registration of business was at 

Bombay. A suit was filed by the Plaintiff at Chandigarh for dissolution of the firm and prayed that 

due to misappropriation of funds and accounts by the defendants at Mandsore, the agreement was 

void. The Court held that “in view of the provisions of section 20 of the code, the suit can be 

entertained in a place where cause of action had arisen fully or partly”. It further said that the 

“Court must find out, examining the provisions carefully, as to whether te defendant resides, 

actually and voluntarily, or carries on business or personally works for gain or the cause of action 

arises wholly in part”.  

 

S.21 &21A- OBJECTION TO JURISDICTION 

Section 21 states the grounds for taking up objection in respect of the place of the institution of the 

suit and its related issues. There are mainly three grounds:  

• Place of Suing [S.21(1)]- Objections to place of suing shall not be allowed unless the 

objections are taken at the earliest possible opportunity and where the framing of issues are 

already done. Objections shall be taken before the framing of issues and in cases where not 

admitting the objections would lead to a failure of justice. 

• Competency of Court [S.21(2)] - If the competency of the court is challenged or objected, 

it is also to be done on the first possible opportunity or and before issues have been framed.  
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• Competency of Executing Court [S.21(3)]- After passing of decree and a higher court refers 

the execution part to a lower court or the same court is executing the decree, such objection 

shall also be filed at the first possible opportunity .  

 

S.21 BAR ON SUIT TO SET ASIDE DECREE ON OBJECTION AS TO 

PLACE OF SUING. 

This section prohibits any person to institute a new suit to challenge the validity of a decree passed 

in a former suit between the same parties litigating under the same title on any ground, based on 

any objection as to the place of suing.  

 

S.22 TRANSFER OF SUITS WHICH MAY INSTITUTED IN MORE THAN 

ONE COURT 

This section provides for matters which fall under the jurisdiction of several suits. The section 

states that once the case is instituted in one of the courts, the defendant has the option to, after 

giving a notice to the other party, apply for transfer of the Suit to another court. It is on the 

discretion of the court, after due consideration, whether to allow for transfer or not. The defendant 

has the responsibility to apply for transfer, however, the same has to be done at the first possible 

opportunity and after giving a notice of the same to the other parties.  

 

S.23 TO WHAT COURT APPLICATION LIES: 

Section 23 is a supplementary section to S.22. Where S.22 confers the right to file an application 

for transfer of suit on the defendant, S.23 provides for the Court where such an application is to be 

made.  

 

S.24 GENERAL POWER OF WITHDRAWAL AND TRANSFER OF SUITS 
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The section confers broad-ranging powers on the High Courts and District Courts to withdraw 

cases or transfer them at any stage of the proceedings in a suit from and to any sub-ordinate Court, 

upon an application filed by the defendant for transfer of cases. The High Court also has “suo-

moto” powers to adjudicate on any case after withdrawing the same from any sub-ordinate Court, 

or could also transfer the matter to any other competent court.  

 

S.25 POWER OF SUPREME COURT TO TRANSFER SUITS 

Section 25 confers the power on Supreme Court to “to transfer any Case, appeal or other 

proceedings from High Court or another civil court in one State to a High Court or other civil court 

in any other State”. However, such power is to be exercised only after the satisfaction of the court 

in regard to the need for the same keeping in mind the principles of justice.  

 

S.26 - INSTITUTION OF SUIT 

This section is one of the most important sections of the first part of the Code. Section 26 provides 

the manner in which a suit shall be instituted. According to the subsection(1) of the Section, “every 

suit is instituted by the presentation of a plaint or in such other manner as may be prescribed.” Sub-

section (2) states that all facts in the plaint shall be proved by an affidavit. The third subsection 

says that every affidavit in regard to sub section (2) shall be in the “form and manner as prescribes 

under Order VI of Rule 15A.  

 

SUMMON AND DISCOVERY 

S.27 SUMMONS TO DEFENDANTS 

The section provides for summons to be sent to the defendant within thirty days of institution of 

the Suit to appear and answer the “claims”.  
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S.28 SERVICE OF SUMMONS IN ANOTHER STATE 

This section provides for situations where summons have to be served in different states. The 

sections states that for a summon to be sent for service in another state, the summon should be first 

sent to a court in that state, in compliance of the  manner prescribed by the rules in force in that 

state. Upon receiving the summon sent from one court to another for service, the court shall then 

proceed “as if” it was issued by the very Court itself and shall then “return the summons to the 

Court of issue together with the record (if any) of its proceedings with regard thereto”.  

The section also lays down the requirement of translating the document if the languages used in 

summon being sent for service in another state is different from the languae of “record”. The 

sections states the requirement of attaching a translation of the record in Hindi where Hindi is used 

in the Court issuing the summons or in English (and/or) hindi for Courts in states where the 

language of record is other than hindi and English. 

 

S.29 SERVICE OF FOREIGN SUMMONSES. 

This section is an extension of the previous section except that it provides that incase of summonses 

is issued by a foreign Court or a Court, it shall be sent to the Courts in the area where the summon 

is to eb served and where the provisions of the Code apply. The said summonses shall be treated 

as if they were summonses issued by the Court receiving the foreign summon in the first place.  

 

S. 30. POWER TO ORDER DISCOVERY 

This section gives the Court the power to make orders necessary or reasonable in matters relating 

to delivery and answering of interrogatories, matters relating to admission of documents and facts 

and matters relating to the “discovery, inspection, production, impounding and return of 

documents or other material objects producible as evidence”. The Court is subject to some 

prescribed conditions and limitations. Such order could be made by the Court either of its own 

motions or in consequence to an application filed by any of the parties.  The court may also issue 
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summonses to people who are mandatorily required to give evidence or to produce documents. It 

may also order any fact to be proved by affidavit.  

S. 31 SUMMONS TO WITNESS. 

This section simply states that the provisions in sections 27, 28 and 29 shall apply to summonses 

to give evidence or to produce documents or other material objects. 

 

S. 32. PENALTY FOR DEFAULT. 

This section gives Courts the power to compel attendance of any person who has been issued a 

summon under S.30. The Court could issue a warrant for his arrest or attach and sell his property 

for the abovementioned purpose.  

 

S.33 JUDGMENT AND DECREE 

Section 33 gives the Courts the power to pronounce judgment and on such judgement a decree 

after the case has been heard. The definition of ‘Judgement’ and ‘Decree’ is given in Section 2 (9) 

and 2(2) respectively. A judgment constitutes of facts, parties, finding on issues based on evidence 

and arguments, findings on each of the issues, the decision theref, the ratio decidendi for the 

decision and the remedy as well. A judgment normally includes a “summary of the pleadings, 

issues, finding on each issue, ratio decidendi and the relief granted by the court”. A judgment may 

be pronounced in an open court immediately, after the hearing is complete or at some future day 

after giving notice to parties. In any case the judgment must be pronounced within 30 days from 

the date of the conclusion of the hearing (in exceptional circumstances the judgment shall be 

submitted in 60 days). The judge doesn’t necessarily have to pronounce the whole judgment, but 

can also do away with pronouncing only the final order. A decree may be delivered with an order. 

The decree has in it, the conclusion of the case and the result/outcome with regard to the rights of 

the parties and the issue in dispute. The suit is said to be disposed after the rights of parties are 

determined by the court and the decree has also been passed.  
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S.34 INTEREST 

This section confers the power to fix interest to be paid on the principal amount on the Court. 

According to the section, if the decree is being passed for payment of money, the court ‘may’ order 

the payment of interest too. The rate of the interest is to be decided by the Court as it deems 

reasonable to be paid on the principal amount. The interest could be added from the date of the 

suit to the date of the decree, in addition to any interest accrued on “such principal sum for any 

period prior to the institution of the Suit at a rate not exceeding six percent per annum”. 

However, there is provision for cases where the interest liability is resulting out of a commercial 

transaction. In such cases, the rate of interest may “exceed 6 per cent per annum but shall not 

exceed the contractual rate of interest. In cases where there is no pre-decided contractual rate, the 

rate should be fixed “at which moneys are lent are lent or advanced by nationalised banks in 

relation to commercial transactions”. 

[Note: Explanation II provides for the definition of a commercial transaction. It is defined as a 

transaction which is connected with the industry, trade, business of the party incurring the liability. 

]  

 

S.35 TO 35D COSTS 

This section states that the discretion to impose costs is to be given to the Courts , subject ot certain 

conditions and limitations. The court shall have full discretion and power to determine  by whom 

or out of what property and to what extent such costs are to be paid, and to give all necessary 

directions.  

The court has to state the reasons for imposing costs in writing if they do not follow logically from 

the circumstances of the case. A number of other provisions providing for conditions and 

limitations have been given in this section such as, situations in which the any party objects to the 

claim of defence as false and vexatious and that the court shall not direct any costs or oaymount 

of any amount exceeding the limits of pecuniary jurisdiction etc. 
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SALES OF IMMOVABLE PROPERTY SECTION  54 TO57 

INTRODUCTION SECTION 1 TO 4 

 

 

INTRODUCTION 

Sale of immovable property has been defined as a transfer of ownership in exchange for a price 

paid or promised or partly paid and partly promised by the Transfer of Property Act. Essential 

Elements of Sale:  Both parties i.e. the seller and the buyer have to be competent to contract under 

the Indian Contract Act. 

OBJECTIVES 

Basic objective of this act is to formulate rules, regulations and procedures for transfer of property. 

Repeal of Acts. Saving of certain enactments, incidents, rights, liabilities, etc.— 

In the territories to which this Act extends for the time being the enactments specified in  

the Schedule hereto annexed shall be repealed to the extent therein mentioned. But nothing  

herein contained shall he deemed to affect—  

(a) the provisions of any enactment not hereby expressly repealed;  

(b) any terms or incidents of any contract or constitution of property which are consistent  

with the provisions of this Act, and arc allowed by the law for the time being in force;  

(c) any right or liability arising out of a legal relation constituted before this Act comes into force, 

or any relief in respect of any such right or liability; or  

(d) save as provided by section 57 and Chapter IV of this Act, any transfer by operation  

of law or by, or in execution of, a decree or order of a Court of competent jurisdiction;  
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and nothing in the second Chapter of this Act shall be deemed to affect any rule of 3 

*** Muhammadan 4*** law.  

3. Interpretation-clause.—In this Act, unless there is something repugnant in the subject or  

context,—  

“immoveable property” does not include standing timber, growing crops or grass; “instrument”,  

means a non-testamentary instrument; 5[“attested”, in relation to an instrument, means and shall 

be deemed always to have meant attested by two or more witnesses each of whom has seen the 

executant sign or affix his mark to the instrument, or has seen some other person sign the 

instrument in the presence and by the direction of the executant, or has received from the executant 

a personal acknowledgement of his signature or mark, or of the signature of such other person, and 

each of whom has signed the instrument in the presence of the executant; but it shall not be 

necessary that more than one of such witnesses shall have been present at the same time, and no 

particular form of attestation shall be necessary;] 

“registered” means registered in [any part of the territories] to which this Act extends]  

under the laws  for the time being in force regulating the registration of documents;  

“attached to the earth” means—  

(a) rooted in the earth, as in the case of trees and shrubs;  

(b) imbedded in the earth, as in the case of walls or buildings; or  

(c) attached to what is so imbedded for the permanent beneficial enjoyment of that to which it is 

attached; 9[“actionable claim” means a claim to any debt, other than a debt secured by mortgage 

ofimmoveable property or by hypothecation or pledge of moveable property, or to any beneficial 

interest in moveable property not in the possession, either actual or constructive, of the claimant, 

which the Civil Courts recognise as affording grounds for relief, whether such debt or beneficial 

interest be existent, accuring, conditional or contingent;] 1 [“a person is said to have notice”] of a 

fact when he actually knows that fact, or when, but for wilful abstention from an enquiry or search 

which he ought to have made, or gross negligence, he would have known it. 
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Explanation 1.—Whereany transaction relating to immovable property is required by law to be 

and has been effected by a registered instrument, any person acquiring such property or any part 

of, or share or interest in, such property shall be deemed to have notice of such instrument as from 

the date of registration or, 2[where the property is not all situated in one sub-district, or where the 

registered instrument has been registered under sub-section (2) of section 30 of the Indian  

Registration Act, 1908 (16 of 1908), from the earliest date on which any memorandum of such 

registered instrument has been filed by any Sub-Registrar within whose sub-district any part of the 

property which is being acquired, or of the property wherein a share or interest is being acquired, 

is situated]: 

Provided that—  

(1) the instrument has been registered and its registration completed in the manner  

prescribed by the Indian. Registration Act, 1908 (16 of 1908) and the rules made thereunder,  

(2) the instrument 3[or memorandum] has been duly entered or filed, as the case may be, in  

books kept under section 51 of that Act, and  

(3) the particulars regarding the transaction to which the instrument relates have been correctly 

entered in the indexes kept under section 55 of that Act.  

Explanation II.—Any person acquiring any immoveable property or any share or interest in  

any such property shall be deemed to have notice of the title, if any, of any person who is for the 

time being in actual possession thereof. 

Explanation III.—A person shall be deemed to have had notice of any fact if his agent acquires 

notice thereof whilst acting on his behalf in the course of business to which that fact is material: 

Provided that, if the agent fraudulently conceals the fact, the principal shall not be charged  

with notice thereof as against any person who was a party to or otherwise cognizant of the fraud.]  

4. Enactments relating to contracts to be taken as part of Contract Act and supplemental to the 

Registration Act.—The Chapters and sections of this Act which relate to contracts shall be taken 
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as part of the Indian Contract Act, 1872 (9 of 1872):4[And sections 54, paragraphs 2 and 3, 59, 

107 and 123, shall be read as supplemental to the Indian Registration Act, 5[1908 (16 of 1908) 

 

SALE 

As per the provisions of section 54 of transfer of property act 1882, Sale means transfer of 

ownership in exchange for price paid or promised or partly paid & partly promised. 

 

ESSENTIAL CONDITIONS FOR SALE 

1. Seller must be competent to transfer and buyer should not be disqualified to be the transferee. 

2. Subject matter of transfer must be transferable property. 

3. There should be transfer of ownership. 

4. Transfer must be for price paid or promised or partly paid & partly promised. 

5. Consideration must be in terms of money, if it is not than it may be considered as barter or 

exchange not sale. 

Sale of immovable property can be made only through registered document but if value of 

immovable property is less than Rs. 100 than it may be by mere delivery of possession. 

A contract for the sale of immoveable property differs from a contract for the sale of goods in that 

the Court will grant specific performance of it unless special reasons to the contrary are shown. 

 

RIGHTS OF THE BUYER [SECTION 55(6)] 

1. Under section 55 (6)(b) before the completion of the sale the buyer is entitled to the charge on 

the property for the consideration paid by him in anticipation of the delivery. He is further entitled 

to interest on the purchase money and also to the earnest cost awarded to him in a suit to compel 

specific performance of the contract or to obtain a decree for its rescission in case he properly 

https://taxguru.in/income-tax/section-54-exemption-capital-gains-arising-transfer-residential-house-property.html
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declines to accept the decree. The buyer’s charge is a statutory charge and not contractual.[x] The 

agreement should be genuine to obtain a charge on the property.[xi] Such a charge is enforceable 

not only against the seller but against all the people that are claiming under it. [xii] 

2. Under section 55 (6)(a) after the completion of the sale, the buyer is entitled to the benefit of 

any improvement or increase in the value of the property. He is also entitled to the rents and profits 

resulting from the property. 

 

RIGHTS OF THE SELLER [SECTION 55 (4)] 

1. Under section 55(4)(a) before the completion of the sale, the seller is entitled to all the rents and 

profits before the ownership of the property passes to the buyer. 

2. However, after the completion of the sale, the seller is entitled to charge upon the property when 

the whole or a part of the purchase money is unpaid and the ownership of the property has passed 

to the buyer under section 55(4)(b). 

 

LIABILITIES OF THE BUYER [SECTION 55 (5)] 

1. The buyer is bound to disclose to the seller any fact as to the nature or extent of the seller’s 

interest in the property of which the buyer is aware and the seller is not aware and which materially 

increases the value of such interest. However, the omission to make such disclosure amounts to 

fraud. 

2. The buyer is entitled to pay the purchase money to the seller or anyone else as he directs. 

3. After the completion of the sale, the buyer is liable for the loss arising from destruction, injury 

or decrease in the value of the property. 

4. The buyer is liable to pay public charges and rents arising from the property. He is also liable to 

pay any principal money due to any encumbrances subject to which the property is sold and the 

interest resulting thereon. 

http://lawtimesjournal.in/sale-of-immovable-property/#_edn10
http://lawtimesjournal.in/sale-of-immovable-property/#_edn11
http://lawtimesjournal.in/sale-of-immovable-property/#_edn12
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LIABILITIES OF THE SELLER [SECTION 55] 

1. The seller is bound to disclose any material defect in the property or the title of which the buyer 

is not aware or with ordinary care cannot discover. 

2. The seller is liable to produce all documents of title relating to the property to the buyer for 

examination. 

3. The seller is further liable to answer all relevant questions put to him by the buyer with respect 

to the property and its title, and give answers to the best of his information. 

4. The seller on receiving the purchase price from the buyer has to execute a proper conveyance 

of the property at a proper time and place. 

5. The seller is liable to take proper care of the property and all relating documents as a man of 

ordinary prudence would take between the date of the contract of sale and the delivery of the 

property. 

6. Seller is also liable to pay all public charges, rents and interests due up to the date of sale. He is 

also liable to discharge all encumbrances on the property existing on the property. 

7. After the completion of the sale, the seller is liable to give to the buyer the possession of the 

property. 

8. Seller is further liable to deliver to the buyer all documents of title relating to the property after 

the receipt of the purchase money. However, when the seller retains the part of a property he 

entitled to retain all documents. When the property is sold in parts to different buyers, the buyer 

of the highest value is entitled to retain the property documents. 

9. The seller is deemed to contract with the buyer that the interest which the seller professes to 

transfer to the buyer subsists and he has the power to transfer the same. That is he is bound to give 

a covenant for the title of the property.[xiii] 

In the case of Nathu Khan v. Burtonath Singh,[xiv] the court held that under section 55(1)(g) if a 

sale deed contains a declaration stating the property is free from any encumbrances, when the 

http://lawtimesjournal.in/sale-of-immovable-property/#_edn13
about:blank
http://lawtimesjournal.in/sale-of-immovable-property/#_edn14
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property is subject to a mortgage charge, the buyer will be compelled to discharge the mortgage 

debt to protect his property from the charge holders, which is purchased by him. However, the 

seller will be liable to pay the money paid by the buyer in lieu of the charge.  

Marshalling by subsequent purchaser (Section 56) 

If the owner of two or more properties mortgages them to one person and then sells one or more 

of the properties to another person, the buyer is, in the absence of a contract to the contrary, entitled 

to have the mortgage-debt satisfied out of the property or properties not sold to him, so far as the 

same will extend, but not so as to prejudice the rights of the mortgagee or persons claiming under 

him or of any other person who has for consideration acquired an interest in any of the properties. 

 

PROVISION BY COURT FOR ENCUMBRANCES AND SALE FREED 

THERE FROM (SECTION 57) 

(a) Where immovable property subject to any encumbrances, whether immediately payable or not, 

is sold by the court or in execution of a decree, or out of court, the court may, if it thinks fit, on the 

application of any party to the sale, direct or allow payment into court,- 

(1) in case of an annual or monthly sum charged on the property, or of a capital sum charged on a 

determinable interest in the property-of such amount as, when invested in securities of the Central 

Government, the court considers will be sufficient, by means of the interest thereof, to keep down 

or otherwise provide for that charge, and 

(2) in any other case of a capital sum charged on the property- of the amount sufficient to meet the 

encumbrance and any interest due thereon. 

But in either case there shall also be paid into court such additional amount as the court considers 

will be sufficient to meet the contingency of further costs, expenses and interest, and any other 

contingency, except depreciation of investment not exceeding one-tenth part of the original amount 

to be paid in, unless the court for special reasons (which it shall record) thinks fit to require a large 

additional amount. 
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(b) Thereupon the court may, if it thinks fit, and after notice to the encumbrances, unless the court, 

for reasons to be recorded in writing thinks fit to dispense with such notice, declare the property 

to be freed from the encumbrance, and make any order for conveyance, or vesting order, proper 

for giving effect to the sale, and give directions for the retention and investment of the money in 

court. 

(c) After notice served on the persons interested in or entitled to the money or fund in court, the 

court may direct payment or transfer thereof to the persons entitled to receive or give a discharge 

for the same, and generally may give directions respecting the application or distribution of the 

capital or income thereof. 

(d) An appeal shall lie from any declaration, order or direction under this section as if the same 

were a decree. 

(e) In this section "court" means (1) a High Court in the exercise of its ordinary or extraordinary 

original civil jurisdiction, (2) the court of a District Judge within the local limits of whose 

jurisdiction the property or any part thereof is situate, (3) any other court which the State 

Government may, from time to time, by notification in the Official Gazette, declare to be 

competent to exercise the jurisdiction conferred by this section. 

 

CASE LAW JUDGMENT 

Nathuni Sah And Ors. vs Satyanarain Prasad And Ors. on 25 August, 1960 

Equivalent citations: AIR 1961 Pat 11 

Author: R K Prasad 

Bench: R K Prasad 

JUDGMENT Raj Kishore Prasad, J. 

1. This appeal, by the defendants first party, is from a judgment of affirmance, of the then Addl. 

Subordinate Judge. Motihari, who affirmed the decree of the first Court, against the appellants, for 

a refund of a part of the consideration of the sale to the plaintiffs. 
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2. The parties to this appeal were vendor and vendee of certain immovable property. On the 14th 

September 1953, defendants first party, the appellants, executed a sale deed, in respect of plots 36 

and 37, for a sum of Rs. 6,000 in favour of the plaintiffs respondents. The plaintiffs came in 

possession of the entire plot 37, but they could not get possession over the entire plot 36. They got 

possession only over one katha, out of 4 bighas 12 dhurs, but they could not get possession over 3 

kathas 12 dhurs, the remaining area of plot 36, due to want of title in it of the appellants. 

3. The plaintiffs, therefore, brought the present suit for a refund of a part of the consideration 

money of the sale deed. 

4. Both the Courts below concurrently held that defendants first party had no title to 3 kathas 12 

dhurs of land, out of plot 36, and, that, as under the sale-deed itself, the defendants first party 

under-took the liability of compensating the plaintiffs, in case of any defect in their title, they were 

bound to compensate the plaintiffs for want of their title, and, accordingly, a decree for a refund 

of a part of the consideration, to the extent of Rs. 1,300, was passed in favour of the plaintiffs 

against the defendants first party. 

5. The principal question, raised in the appeal, by Mr. Gupteshwar Prasad, appearing for the 

appellants, was that the suit of the plaintiffs was not maintainable, because they could not, in law, 

claim a refund of the consideration money, either in whole or in part, unless the entire sale was set 

aside. In support of his contention, he relied on a Bench decision of the Sind Chief Court in 

Allahdino Bacha v. Udhoomal Amardinomal, 202 Ind Cas 584: AIR 1942 Sind 81. 

6. The question, therefore, which falls to be considered, is a short and simple one. It arises 

under Section 55(1)(f) of the Transfer of Property Act, hereinafter referred to as the Act', and, the 

bearing thereon of the terms of the contract of sale in question. 

7. Clause (f), of Sub-section (1), and, Sub-section (2), of Section 55, of the Act, which only are 

relevant here, omitting the unnecessary portions, are in these terms: 

"55. In the absence of a contract to the contrary, the buyer and the seller of immovable property 

respectively are subject to the liabilities, and have the rights, mentioned in the rules next following, 

or such of them as are applicable to the property sold: 

(1) The seller is bound * * * 

https://indiankanoon.org/doc/727323/
https://indiankanoon.org/doc/1484775/
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(f) to give, on being so required, the buyer or such person as he directs, such possession of the 

property as its nature admits; 

* * * (2) The seller shall be deemed to contract with the buyer that the interest which the seller 

professes to transfer to the buyer subsists and that he has power to transfer the same: 

* * * Section 55 is expressed in terms of a very absolute and clear character. It provides, the 

irrelevant parts of the section being omitted, that, in the absence of "a contract to the contrary", the 

buyer and the seller of immovable property are subject to liabilities and have rights, in the 

remuneration of the elementary proposition, that the seller is bound to give the buyer such 

possession of the property as its nature admi's. 

8. We are concerned, here, with the seller's liabilities and the buyer's rights after completion of a 

contract of sale. The liability of the seller to give possession --Section 55(l)(f) --and to guarantee 

title -- Section 55(2) --, are contractual liabilities implied in the conveyance. 

9. In every contract of sale, unless the contrary appears, the vendor must be deemed to impliedly 

agree to give possession of the property to the purchaser, in addition to executing a conveyance in 

his favour. It is the duty of the seller to give possession, and not to leave the buyer to get possession 

for himself, notwithstanding even a condition in the sale deed that, if no possession is given, the 

vendee may take steps to take possession. Sub-section (1), Clause (f), of Section 55, however, does 

not say when the seller should give possession, but, Section 55(4)(a) shows that possession should 

be given when ownership passes to the buyer, and this would be at the time of execution of the 

sale deed, unless it was the intention of the parties that the transfer of ownership should be deferred 

till payment of price. If that is not the intention, the seller cannot refuse possession, because the 

price has not been paid. 

10. The covenant for title implied by Section 55(2) gives the buyer, no doubt, a remedy in case of 

defects discovered after conveyance, but, where a suit for the return of the purchase money is based 

on an express covenant contained in the conveyance itself, it is only an additional safeguard, over 

and above the statutory obligation under Section 55(2), but, in no case, it either narrows or wipes 

out the obligation under the statute. Express covenants, no doubt, override and do away with the 

effect of all implied covenants, and, an express covenant is a special stipulation, which alone 

governs the rights of the parties, yet the implied covenant cannot be got rid of except by clear and 

https://indiankanoon.org/doc/1484775/
https://indiankanoon.org/doc/1484775/
https://indiankanoon.org/doc/1011755/
https://indiankanoon.org/doc/1484775/
https://indiankanoon.org/doc/481913/
https://indiankanoon.org/doc/1011755/
https://indiankanoon.org/doc/1011755/
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unambiguous expressions, and, as such, the express covenant is over and above that implied 

by Section 55(2). 

11. In the instant case, the suit was based not on a breach of implied covenant of title, but on the 

breach of the express covenant contained in the deed itself. 

12. The conveyance in question is in Hindi. It contains, inter alia, a stipulation, which, when 

translated into English, would be to the following effect: 

"The property sold is free from all kinds of encumbrances, and, legal or other defects, and, if in 

the future, any encumbrance, on any legal defect, etc., in found, then the executants shall be liable 

for the same." 

 

CONCLUSION 

Hence a sale of an immovable property between competent parties is executed by a registered 

instrument for a consideration in the form of money which is paid, part paid, promised or partly 

promised. There as several rights and liabilities of the buyer and the seller resulting from the sale 

of immovable property as highlighted in this article. 

 

 

 

EXECUTION UNDER CIVIL PROCEDURE CODE 

Part 2 of the Civil Procedure code deals with execution of orders and decrees. The term 

“execution” is not defined in the CPC. The term “execution” means implementing or enforcing or 

giving effect to an order or a  judgment passed by the court of justice. In simple words “execution” 

means the process of enforcing or giving effect to the decree or judgment of the court, by 

compelling the judgment-debtor to carry out the mandate of the decree or order and enable the 

decree-holder to recover the thing granted to him by judgment. 

https://indiankanoon.org/doc/1011755/
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Application for execution can be made by 

• The decree holder himself. 

• His legal representative if the decree holder is dead. 

• Any person claiming under the decree holder. 

• Transferee of Decree holder who has given notice to transferor and judgement debtor. 

• Any one or more of the Decree holders where it is for benefit of all and no contrary 

intention is indicated. 

Execution decree can be made only against the judgement debtor r if he is alive or against legal 

representatives of judgement debtor. 

• The decree of a court against which no appeal has been made shall be executed after expiry 

of the limitation period. 

• Where a decree is reversed, modified on appeal, the only decree capable of the execution 

is the appellate decree, but exceptionally where the appellate judgment simply dismisses 

the appeal. General rule that the appellate decree alone is to be executed, does not apply 

and the court should look at the later decree for the information of its contents. 

The code sets down different methods of execution. After the decree holder files an application for 

execution of decree, the executing court can implement execution. By going through Order 21 rule 

30 of C.P.C, every decree for the payment of money, including a decree for the payment of money 

as the alternative to some other relief, may be executed by detention in the Civil Prison of the 

judgment debtor or, by the attachment and sale of his property, or by both. 

According to Order 21 rule 31(1) of C.P.C, when the decree is for any specific movable property, 

the execution can take place in any of the following made: 

• By seizure and delivery of the property. 

• By detention of the judgement debtor. 

• By attachment of his properly. 

• By attachment and detention both. 

According to Order 21 rule 35 sub-rule-1 of C.P.C, A court executing a decree has the power to 

attach the property and sell the property or portion thereof which is sufficient to satisfy the decree. 
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After such attachment the first step is issuing proclamation of sale. Such a proclamation shall be 

prepared after notice to both the sides and shall comprise of following details: - 

• Time and place of sale. 

• Details of property or part thereof to be sold. 

• Revenue if any attached to property. 

• Encumbrance to which the property is liable. 

• Amount to be recovered under the decree. 

• Such other particulars which court considers material. 

According to Order (21) rule (32) of C.P.C, “Where the party against whom a decree for the 

specific performance of a contract, or for restitution of conjugal rights or for an injunction, stay 

has been passed, has had an opportunity of obeying the decree and if he has wilfully failed to obey 

it, the decree may be enforced, in the case of a decree for restitution of conjugal rights: 

• By the attachment of his property, or in the case of a decree for specific performance of a 

contract or for an injunction. 

• By his detention in Civil Prison. 

• By his detention in Civil Prison. 

• By the attachment of his property. 

Rule 5 of CPC provides for the stay of an execution: Where the suit is pending in any Court decree-

holder and judgment-debtor in such circumstances if the Court is found the rights of parties are 

required to be adjudicated by the Court where such suit is pending and unless the rights are to be 

determined, the decree cannot be executed in such circumstances, Court can stay the execution 

proceeding. Also, when an appeal has been filed by either of the parties, the appellate court may 

order stay of proceedings or stay on an execution of such decree. 

The objective is: to protect the interest of both the parties i.e. the decree-holder and the judgement-

debtor. In case the order gets reversed by the appellate court, the disputed subject matter will stay 

the same, thus protecting the interest if both the parties. 

The court adjudicates upon the claims to or objections in respect of attachment of property in 

execution of decree. Such objections are raised by judgement debtors or third parties on the ground 

that property is not liable to attachment. It is necessary to observe and adjudicate upon these claims 
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before ordering for the sale of the property as there would be no claim if the property in dispute is 

already sold off. 

All questions (including questions relating to right, title or interest in the property attached) arising 

between the parties to a proceeding or their representatives under this rule and relating to 

adjudication of claim or objection shall be dealt with by the court dealing with the claim and not 

by separate suit. 

Where the holder of a decree for possession of immovable property or purchaser of any such 

property sold in execution of decree is resisted or obstructed by any person in obtaining possession 

of property, he may make an application complaining of such resistance or obstruction and the 

court shall proceed to adjudicate upon the application in accordance with the provisions of the Act. 

The person in possession cannot file application under this rule but can defend his conduct when 

application is moved against him. The right to move such application is conferred on decree holder 

or judgement purchaser 

 

EXECUTION UNDER CPC 

In Ghan Shyam Das v. Anant Kumar Sinha, the Supreme Court dealt with the provisions of the 

code relating to the execution of orders and decree and stated that the Code contains elaborate 

provisions which deal with all questions regarding executability of a decree in all aspects.  

 The Court further observed that numerous provisions of Order 21 take care of various situations 

providing effective remedies to judgment-debtors, decree-holders and claimant objectors. In the 

cases, where provisions are not capable of giving relief inadequate measures and appropriate time, 

to an aggrieved party, then filing a regular suit in the civil court is the solution. 

The Court further explained that the judicial quality of the remedy under Civil Procedure Code is 

considered to be superior as compared to other statutes therefore, the judges are expected to do 

better as they are entrusted with the administration of justice. 

 

COURTS WHICH CAN EXECUTE DECREES 

https://indiankanoon.org/doc/1733683/
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Section 38 of the Code expresses that a pronouncement can be executed either by the Court of the 

primary occurrence or by the Court to which it has been sent for execution.  

 Section 37 of the Code further sets up the extent of the articulation "court which passed a 

declaration" with the object of empowering a pronouncement holder to recuperate the products of 

the announcement. The courts which fall inside the said articulation are as per the following:  

1. The court of the first instance; 

2. The court which actually passed the decree in case of appellate decrees; 

3. The court which has jurisdiction to try the suit at the time of execution, if the court of first 

instance ceased to exist; 

4. The court which at the time of execution had jurisdiction to try the suit, if the court of first 

instance has ceased to have jurisdiction to execute the decree. 

 Clarification to the part explains that the court of first occurrence will have purview to execute a 

pronouncement even on account of any region being moved from the ward of the court of first 

occasion to the locale of some other court. In such cases, the court to the purview of which such 

region has been moved will likewise have locale to execute the announcement, given that the said 

court had ward to attempt the said suit when the application for execution was made. 

 

TRANSFER PF DECREE FOR EXECUTION 

Section 39 gives that when a declaration holder makes an application to the court of the main 

occasion to send the announcement for execution to another court, the court of first example may 

do likewise  

 Section 39(2) states that the Court of the primary example may suo motu send it for execution to 

any subordinate Court of equipped purview.  

 The Section further expresses that if the execution of the declaration is against an individual or 

property outside the regional locale of the court passing the announcement, at that point such Court 

has no ability to execute the pronouncement.  
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 In Mahadeo Prasad Singh v. Smash Lochan, the Supreme court held that the arrangements of 

Section 39 are not obligatory on the grounds that the court will have circumspection in the matter 

which can be practiced by it, judicially. The pronouncement holder would not have any vested or 

meaningful option to get the declaration moved to another court. 

 

FOREIGN DECREES 

The Code sets out the strategy for execution of unfamiliar decisions and pronouncements in India. 

While authorizing an unfamiliar judgment or pronouncement in India it ought to be guaranteed 

that the judgment or announcement is a convincing one, given on the benefits of the case and by a 

court having skilled purview.  

 An unfamiliar declaration is characterized in Explanation II to area 44A of the CPC as a 

pronouncement or judgment of such court and which coordinates that an amount of cash is payable. 

Notwithstanding, such amount of cash will not be an entirety payable in regard of expenses or 

different charges of a like sort or in regard of any punishment or fine. It ought exclude an arbitral 

honor, regardless of whether such an honor is enforceable as a pronouncement or judgment.  

 As per Section 44A of the CPC, an announcement of any prevalent court of a responding an area 

will be executed in India as that has been passed by the locale court. In the situations where a 

judgment or announcement has not been articulated by a court of a responding an area, it tends to 

be executed just when a new suit on that unfamiliar judgment is recorded in a court of India which 

has equipped purview to engage something very similar.  

 The Bombay High Court, in Marine Geotechnics LLC versus Seaside Marine Construction and 

Engineering Ltd., saw that when a declaration has been articulated by a court of a non-responding 

an unfamiliar area, it can not be executed except if a new suit has been documented by the 

announcement holder on that unfamiliar pronouncement or on the first reason for activity, or both. 

The suit should be documented inside a time of a long time from the date of the judgment or 

pronouncement. The individual looking for execution will show that the unfamiliar declaration 

breezes through the assessments of Section 13. 

https://indiankanoon.org/doc/1624821/
https://www.lawyerservices.in/MARINE-GEOTECHNICS-LLC-Versus-Coastal-Marine-Construction-and-Engineering-Ltd-2014-03-05
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Section 45 of the Code is identified with the execution of announcements outside the domain of 

India. It expresses that a Court has the ability to send a declaration for execution to a Court outside 

India which has been set up by the Central Government's position. It ought to be guaranteed that 

the State has, by notice in the Official Gazette, proclaimed the said segment can apply to such 

Court.  

 

EXECUTION OF DECREE AT MORE THAN ONE PLACE 

There is no arrangement in the Code which forestalls a declaration holder from executing an 

announcement at the same time at more than one spot against the property of the judgment-

indebted person.  

In Prem Lata Agarwal versus Lakshman Prasad Gupta and Ors, Supreme Court saw that 

"synchronous execution continuing in more than one spot is conceivable however the force will 

be utilized in a limited way, in outstanding cases by forcing appropriate terms so the judgment 

indebted individuals don't confront any difficulty due to a few executions are being permitted to 

be continued with simultaneously." Therefore, concurrent execution procedures are not without 

ward or unlawful.  

Also, according to Section 39 of the Code, synchronous execution of a pronouncement is tolerant 

in nature as it accommodates execution of a declaration either by the Court of first case or by the 

Court to which it is sent for execution. 

 

PROCEDURE IN EXAMINATION 

The section 51 states the jurisdiction and power of the court in executing a decree. An application 

for execution of the decree can either be oral or written. The court may execute decree as per the 

mode of implementation prayed by the decree-holder or as the court deems fit. 

 Mode of executing decree 

• By delivery of any property (movable or immovable) specifically decreed.  

https://indiankanoon.org/doc/437299/
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• By sale of the property with or without the attachment of the property. If the property is 

situated within the jurisdiction of the court then it has the power to attach the property. 

• By arrest and detention. However, this mode should not be exercised without giving a 

reasonable opportunity to the judgment-debtor, in the form of a show-cause notice as to 

why he should not be imprisoned.  

• Execution by appointing a receiver 

• If any other mode apart from the ones mentioned in clause(a) to (c) needs to be used in the 

execution of a decree then clause(e) comes into play. 

The section 52 deals with the cases where the decree is passed against the legal representative of 

the judgment-debtor (deceased). So long as the property of the deceased remains in the hands of a 

legal representative, a decree can be executed against the property, if it is for the payment of money 

out of the property of the deceased and if the decree has been passed against the party as the legal 

representative of the deceased person.  

In a situation where the property which is in the possession of the judgement-debtor came in the 

hands of the legal representative and it has not been duly applied by him, the court will enforce 

the execution of the decree against him as if the decree was to the extent passed against him 

personally. 

The Section 53 states that when a property is liable for payment of a debt of a deceased ancestor 

and it is in the hands of a son and descendant, then the property will be deemed to be of the 

deceased which has as his legal representative come into the hands of the son or other descendants. 

 Section 54 state that when a decree has been passed for partition or for the separate possession of 

a share of an undivided estate for the payment of revenue to the government, this section comes 

into play. The partition of the estate or share needs to be made by the collector,  but if the collector 

denies making the partition of the revenue paying property, then the civil court can do so. To attract 

the provisions of this section, the plaintiff asking for the division of government revenue is not 

deemed as an essential condition. 

 

ATTACHMENT TO PROPERTY 
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A decree may also be executed on the application of the decree-holder by attachment and sale the 

only sale without attachment of property. The code recognizes the right of the decree-holder to 

attach the property of the judgment debtor in execution proceeding and lays down the procedure 

to effect attachment. Sections 60 to 64 and Rules 41 to 57 of Order 21 deals with the subject of 

attachment of property. The code enumerates properties which are liable to be attached and sold 

in execution of a decree. It also specifies properties which are not liable to be attached or sold. It 

also prescribes the procedure where the same property is attached in execution of decrees by more 

than one court. The code also declares that a private alienation of property after attachment is void. 

 

SALE OF THE PROPERTY 

A decree may be executed by attachment and sale or sale without attachment of any property. 

Section 65 to 73 and Rules 64 to 94 of Order 21 deals with the subject relating to the sale of 

movable and immovable property. 

Once a court which has passed a decree and transferred it to another court of competent 

jurisdiction, it would cease to have jurisdiction over that decree and it cannot execute the decree. 

Then, only the transferee court can entertain an application for execution. 

Under Order 21 Rule 8 of the Code, if a decree under the provisions of section 39 has been sent 

for execution to another district, it may be executed by either the district court to which it was sent 

or by a subordinate court which has competent jurisdiction, to which the district court may refer 

it. 

The Court has the power to punish the persons who cause obstructions in the execution of the 

decree and the power shall be exercised by the court as if the decree has been passed by it. The 

main object of giving such powers to the transferee court is to ensure that the judgment-debtor 

pays the money or gives such other thing to the decree-holder as would be directed by the decree. 

 

CONCLUSION 

http://www.aaptaxlaw.com/code-of-civil-procedure/order-xxi-code-of-civil-procedure-rule-1-2-3-4-5-6-7-8-9-10-11-12-execution-of-decrees-and-orders-order-xxi-of-cpc-1908-code-of-civil-procedure.html
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From the above discussion, it clearly appears that execution is the enforcement of decrees and 

orders by the process of court, so as to enable the decree-holder to realize the fruits of the decree. 

The execution is complete when the judgment-creditor or decree-holder gets money or other thing 

awarded to him by the judgment, decree or order. 

Order 21 of the code contain elaborate and exhaustive provision for execution of decrees and order, 

take care of the different type of situation and provide effective remedies not only to the decree-

holder and judgment-debtors but also to the objectors and third parties. A decree can be executed 

by various modes which include delivery of possession, arrest, and detention of the judgment-

debtor, attachment of the property, by sale, by appointment of receiver, partition, cross-decrees, 

and cross-claims, payment of money etc. On exceptional situation, where provisions are rendered 

ineffective or incapable of giving relief to an aggrieved party, he can file suit in civil court. 

 

 

LEASE UNDER TRANSFER OF PROPERTY ACT 

 

 

INTRODUCTION 

In India, transfer of property is not possible for every individual because of financial issues. The 

permanent or absolute transfer is a luxury for some people, but a temporary transfer is something 

that has given every citizen the right of enjoying any property. One of the modes of transferring 

property for a particular period of time is Lease. Lease is a transfer of an interest in the property 

for a stipulated period of time without transferring the ownership of that property. In a lease, right 

of possession is transferred instead of the right of ownership. Transferor here is called the lessor 

and the transferee i.e. the one enjoying the property for a period is called lessee. Lease is governed 

by the Transfer of Property Act, 1882 and it is given from Sections 105 to 117.  
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DEFINTION OF A LEASE 

Section 105 states the definition of a lease which states that it is a transfer of immovable property 

for a particular time period for a consideration of which the transferee has accepted the terms 

surrounding the agreement.  

 

ESSENTIANLS OF LEASE 

● Parties must be competent: The parties in a lease agreement should be competent to enter 

into a contract. Lesser should be entitled to a property and have absolute rights over that 

property. 

● Right of possession: Ownership rights are not transferred in a lease, only the possession of 

the property is transferred. 

● Rent: Consideration for a lease can be taken in the form of a rent or premium. 

● Acceptance: Lessee, who is to get the interest in the property after lease, has to accept the 

lease agreement along with the time period and terms & conditions imposed on the transfer. 

● Time Period: Lease always takes place for a particular time period which is to be specified 

in the lease agreement. It can be relaxed at the option of the lessor.  

What happens when the lease agreement does not prescribe the time period of the lease?  

Section 106 provides for the duration of the lease in the absence of the lease agreement. It lays 

down that in the absence of a contract, lease can be ended by both parties to the lease by issuing a 

notice to quit. The prescribed time period always commences from the date of receiving the notice 

to quit. Following are the circumstances: 

Purpose  Term (Deemed) Notice Prescribed End 

Agricultural or manufacturing purpose. Year to Year 6 month 1 year 

Any other purpose. Month to Month 15 days 1 month 

In this table, there is a distinction of two purposes in regard to Section 106 i.e. Agricultural or 

manufacturing and other purposes. Hence, two things can be derived from this table: 
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When a lease for Agricultural or manufacturing purpose is deemed to be of year to year, then it 

will attract a 6-month notice that the lease will end on the expiry of 1 year from the date of the 

commencement of the lease.  

When a lease for any other purpose is deemed to be of the month to month, then it will attract a 

15-day notice that the lease will end on the expiry of 1 month from the commencement of the 

lease.  

There is proviso to this section which states that the notice to quit in this section should be written 

and conveyed to the party who is required to abide by it. If this is not possible then it should be 

attached to a conspicuous place in that property. 

 

HOW IS A LEASE EXECUTED 

Section 107 states about lease how made. This section covers three aspects: 

● When there is a lease of Immovable property for a term of 1 year or more 

– This can only be made by a registered deed. 

● All other leases of Immovable property – Can be either made by a registered 

deed or an oral agreement or settlement along with the transfer of possession 

of that property. 

● When the lease is of multiple properties that require multiple deeds, it will 

be made by both the parties of the lease. 

In the case of Punjab National Bank v. Ganga Narain Kapur, Court held that if the lease is 

done through an oral agreement, then the provisions of Section 106 will apply. 

 

RIGHTS AND LIABILITIES OF LESSOR AND LESSEE 

Rights of the lessor are 

● A lessor has a right to recover the rent from the lease which was mentioned in the lease 

agreement. 

https://indiankanoon.org/doc/511962/
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● Lessor has a right to take back the possession of his property from the lessee if the lessee 

commits any breach of condition. 

● Lessor has a right to recover the amount of damages from the lessee if there is any 

damage done to the property. 

● Lessor has a right to take back the possession of his property from the lessee on the 

termination of the lease term prescribed in the agreement. 

Liabilities of the lessor 

● The lessor has to disclose any material defect relating to the property which the lessee 

does not know and cannot with ordinary supervision find out.  

● Lessor is bound by the request of the lessee to give him the right of possession over his 

property. 

● Lessor can enter into a contract with the lessee if he agrees to abide by all terms and 

conditions prescribed in the agreement, he can enjoy the property for the rest of the time 

period without any interference with an obligation to pay the rent later on. 

Rights of the lessee 

● During the period lease is in effect if any alteration is made (alluvion for the time being 

in force) then that alteration will come under that same lease. 

● If a significant part of the property that has been leased is destroyed wholly or partly by 

fire, by flood, by war, by the violent acts of the mob or by any other means resulting in its 

inefficiency of being a benefit for the lessee. If this happens, the lease is voidable at his 

option.  

● There is a proviso to this section that states if the damage is done due to any act of the 

lessee himself, this remedy will not be available for him.  

● Lessee has the right to deduct any expenses he has made for repairs in the property from 

the rent if the lessor has failed to in reasonable time. 

● Lessee has a right to recover any such payment which a lessor is bound to make by can 

deducting it from the interest of the rent or directly from the lessor. He has this right when 

the lessor has neglected to make that required payment. 
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● Lessee has a right to detach all things that he may have attached in the property or earth. 

His only obligation is that he has to leave the property in the same condition as he received 

it. 

● When a lease is of unspecified duration in the lease agreement, lessee or his legal 

representative have a right to collect all the profits or benefits from the crops which were 

sown by the lessee at that property. They also have a right of free ingress and egress from 

such property even if the lease ends. 

● Lessee has a right to transfer absolutely the property or any part of his interest in that 

property by sub-leasing or through mortgaging. Lessee is not independent of the terms and 

conditions mentioned in the lease agreement. 

Liabilities of the lessee 

● Lessee is under an obligation to disclose all related material facts which are likely to 

increase the value of the property for which the lessee has an interest in and the lessor is 

not aware of. 

● Lessee is under an obligation to pay the rent or premium which is settled upon in the 

agreement to the lessor or his agent within the prescribed time. 

● Lessee is under an obligation to maintain the property in the condition that he initially got 

the property on commencement of the lease and he has to return it in the same condition. 

● If lessee gets to know about any proceedings relating to the property or any encroachment 

or any interference, then lessee is under an obligation to give notice to the lessor. 

● Lessee has a right to use all the assets and goods which are on the property as an owner 

would use which is preserving it to the best of its nature. He is although under obligation 

to prevent any other person from using that asset or good for any other purpose from what 

was prescribed in the lease agreement. 

● The lessee cannot attach any permanent structure without the consent of the lessor except 

for the purpose of agriculture. 

● Lessee is under an obligation to give the possession of the property back to the lessor after 

the expiry of the prescribed term of the lease. 

 

HOW DOES A LEASE END? 
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DETERMINATION OF LEASE 

A section 111 state about the determination of the lease, which lays down the ways in which lease 

is terminated: 

● Lapse of time – When the prescribed time of the lease expires, the lease is 

terminated. 

● Specified event – When there is a condition on time of lease depending upon a 

happening of an event.  

● Interest – Lessor’s interest to lease the property may cease, hence resulting in the 

termination of the lease. 

● Same owner – When the interest of both lessor and lessee are transferred or vested 

in the same person. 

● Express Surrender – This happens when the lessee ceases to have an interest in 

the property and comes into a mutual agreement with the lessor. 

● Implied Surrender – When the lessee enters into a contract with another for the 

lease of property, this is an implied surrender of the existing lease. 

● Forfeiture – There are three ways by which a lease can be terminated: 

● When there is a breach of an express condition by the lessee. The lessor may get 

the possession of the property back. 

● When lessee renounces his character or gives the title of the property to a third 

person. 

● When the lessee is termed as insolvent by the banks, and if the conditions provide 

for it, the lease will stand terminated. 

● Expiry of Notice to Quit – When the notice to quit by the lessor to the lessee 

expires, the lease will also expire. 

 

WHAT IS NOTICE TO QUIT AND WHAT HAPPENS AFTER IT? 

Notice to quit is a formal written statement that is issued to the lessee if the lessor desires to end 

the lease agreement, whether on the expiry of the duration as stated under Section 106 or on 

grounds specified in Section 111. Any lease can be forfeited as mentioned in the sub-clause (g) of 
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Section 111, by acceptance of the notice to quit. But Section 112, states that if the lessor after 

initiating the process of termination of the lease on the grounds of forfeiture accepts any rent from 

the lessee, it will be understood that the lease will still exist and the termination and notice to quit 

has been waived. 

Section 113 provides two ways in which the notice can be waived, that is expressly or impliedly. 

● Express Waiver of notice to quit – When a lessor accepts the rent from the lessee after 

the notice to quit has been served, this is called express waiver of notice to quit. 

● Implied Waiver of notice to quit – When a lessor issues notice to quit to the lessee, and 

upon expiry of that notice, lesser issues another notice to quit to the lessee. The first notice 

to quit is impliedly waived. 

● Waiver of notice also shows the intention to continue the existing lease. 

 

EFFECT OF HOLDING OVER 

Section 116 states about the effect of holding overlays down that if there has been a waiver of 

notice to quit, it will not be called a new lease instead it will be called as a lease on sufferance or 

tolerance without objecting against it. The term ‘Holding over’ stands for retained possession of a 

property which has been leased. After this, the lease is renewable as any normal lease and in the 

way prescribed in Section 106. 

This section provides that if the lessor agrees to the holding over of the property by the lessee, it 

will be renewed. But if the lessor does not entertain the retained possession by the lessee, he can 

initiate suit proceedings against him on grounds of trespass or tenant at sufferance. 

 

CONCLUSION 

Lease is a very important aspect of real life. Every person has witnessed a lease deal involving 

renting of a house, car or etc. Therefore it is important for the general public to know about the 

rights of every individual in a lease, and to know about the provisions that govern lease. The lease 

is mentioned from Sections 105 to Section 117, out of which Sections which may help the general 
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public, law students and the legal fraternity have been discussed in this article to give clarification 

and a basic idea about the lease.  
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CIVIL PROCEDURE CODE, 1908 

As it is clear from its name, it fundamentally sets out the strategy to be received in civil courts, 

and its principles might be pertinent in other courts, similar to writ courts, and Tribunals to the 

degree the authorizations setting up the Tribunals accommodate it. It accommodates a fair 

procedure for redressal of debates. The other party may realize what is the debate about, what 

protection it can take, and how both the parties may continue to prove their individual cases. Some 

of its provisions are substantive in nature and not procedural at all, like Sections 96, 100, 114 and 

115 providing for a right of appeal, review and revision. The other provisions are generally 

procedural in nature. The motivation behind the Civil Procedure Code, 1908 (hereinafter alluded 

to as 'Code') is to give a prosecutor a reasonable preliminary as per the acknowledged principles 

of natural justice. 

 

PRELIMINARY 

 Section1: Short title, commencement and extent. 

http://www.latestlaws.com/
http://www.lawbites.com/
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(1) This Act might be referred to as the Code of Civil Procedure,1908. 

(2) It shall come into force on the first day of January, 1909. 

(3) It extends to the whole of India except- 

                    (a) the State of Jammu and Kashmir.   

                    (b) the State of Nagaland and the tribal regions:  

 Provided that the State Government concerned may, by notice in the Official Gazette, extend the 

plans of this Code or any of them to the whole or part of the State of Nagaland or such tribal 

locales, all things considered, with such supplemental, unintentional or profound changes as may 

be resolved in the notification. 

Explanation - In this clause, “tribal areas” means the territories which, preceding the 21st day of 

January, 1972, were included in the tribal areas of Assam as alluded to in paragraph 20 of the Sixth 

Schedule to the Constitution. 

 (4) In relation to the Amindivi Islands, and the East Godavari, West Godavari and Visakhapatnam 

Agencies in the State of Andhra Pradesh and the Union Territory of Lakshadweep, the application 

of this Code shall be without prejudice to the application of any rule or regulation for the time 

being in force in such Islands, Agencies or such Union Territory relating to the application of this 

Code. 

 

SECTION 2: DEFINITIONS. 

In this Act, except if there is anything hostile in the subject or setting- 

(1) "Code" includes rules; 

(2) "decree" signifies the proper articulation of an arbitration which, so far as respects the Court 

expressing it, conclusively determines the rights of the parties with regard to all or any of the 

matters in controversy in the suit and may be either preliminary or final. It shall be deemed to 

include the rejection of a plaint and the assurance of any inquiry inside section 144, however will 

exclude- 
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(a) any adjudication from which an appeal lies as an appeal from an order, or 

(b) any order of dismissal for default. 

Explanation - A decree is preliminary when further procedures must be taken before the suit can 

be totally discarded. It is final when such adjudication completely discards the suit. It may be partly 

preliminary and partly final. 

(3) “decree-holder” signifies any person in whose favor a decree has been passed or an order 

equipped for execution has been made. 

 (4) “district” signifies the nearby furthest reaches of the jurisdiction of a principal Civil Court of 

original jurisdiction (hereinafter called a “District Court”), and includes the local limits of the 

ordinary original civil jurisdiction of a High Court.  

(5) “foreign Court” signifies a Court arrange outside India and not set up or proceeded by the 

authority of the Central Government.  

(6) “foreign judgment” signifies the judgment given by foreign Court. 

(7) “Government Pleader” includes any officer appointed by the State Government to perform all 

or any of the functions expressly imposed by this Code on the Government Pleader and also any 

pleader acting under the directions of the Government Pleader. 

 [(7A) “High Court” in relation to the Andaman and Nicobar Islands, means the High Court in 

Calcutta. 

(7B) “India”, except in sections 1, 29, 43, 44, 5 [44A,] 78, 79, 82, 83 and 87A, means the territory 

of India excluding the State of Jammu and Kashmir.] 

(8) “Judge” means the presiding officer of a Civil Court. 

(9) “judgment” signifies the assertion given by the Judge of the grounds of a decree or order. 

 (10) “judgment-debtor” signifies any person against whom a decree has been passed or an order 

capable of execution has been made. 
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(11) “legal representative” signifies an individual who in law addresses the bequest of a perished 

individual and incorporates any individual who intermeddles with the domain of the expired and 

where a gathering sues or is sued in an agent character the individual on whom the bequest declines 

on the passing of the gathering so suing or sued. 

 (12) “mesne profits” of property implies those benefits which the individual in improper 

ownership of such property really got or may with conventional perseverance have gotten 

subsequently, along with interest in such benefits, however, will exclude benefits because of 

upgrades made by the person in wrongful possession. 

(13) “movable property” includes growing crops. 

(14) “order” means the formal expression of any decision of a Civil Court which is not a decree. 

 (15) “pleader” signifies any individual qualified for show up and argue for another in Court, and 

includes an advocate, a vakil and an attorney of a High Court. 

 (16) “prescribed” means recommended by rules. 

 (17) “public officer” means a person falling under any of the following descriptions, namely: 

 (a) every Judge. 

(b) every member of 1 [an All-India Service];  

(c) every commissioned or gazette officer in the military 2 [naval or air] forces of 3 [the Union] 

  while serving under the Government. 

(d) Every official of a courtroom whose obligation it is, as such official, to research or investigate 

any matter of law or truth, or to make, confirm or keep any report, or to assume responsibility or 

arrange of any property, or to execute any legal cycle, or to direct any promise, or to decipher, or 

to save request, in the Court, and everyone particularly approved by an official courtroom to 

perform any of such obligations. 

(e) everyone who holds any office by prudence of which he is engaged to place or keep any 

individual in restriction. 
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 (f) each official of the Government whose obligation it is, as such official, to forestall offenses, to 

give data of offenses, to deal with wrongdoers, or to secure the general wellbeing, security or 

comfort.  

(g) each official whose obligation it is, as such official, to take, get, keep or consume any property 

on benefit of the Government, or to make any review, appraisal or agreement for the Government, 

or to execute any income cycle, or to examine, or to give an account of, any matter influencing the 

monetary interests of the Government, or to make, confirm or keep any record identifying with the 

monetary interests of the Government, or to forestall the infraction of any law for the assurance of 

the financial interests of the Government. 

(h) each official with the help or pay of the Government or compensated for charges or commission 

for the exhibition of any open obligation.  

(18) “rules” means forms and rules contained in the First Schedule or made under section 122 or 

section 125. 

(19) “share in a corporation” will be considered to incorporate stock, debenture stock, debentures 

or securities. 

(20) “signed” save in the case of a judgment or decree, includes stamped. 

 

SECTION 3: SUBORDINATION OF COURTS. 

For the reasons for this Code, the District Court is a subordinate of the High Court, and each Civil 

Court of a grade inferior to that of a District Court and every Court of Small Causes is a subordinate 

of the High Court and District Court. 

 

SECTION 4: SAVINGS. 

(1) In the absence of any specific provision to the Contrary, nothing in this Code will be considered 

to restrict or in any case influence any exceptional or local law now in power or any special 
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jurisdiction or power gave, or any or any special form of procedure prescribed, by or under some 

other law for the time being in power. 

(2) specifically, and without bias to the consensus of the suggestion contained in sub-section (1), 

nothing in this Code will be considered to restrict or in any case influence any cure which a 

landholder or landowner may have under any law for the time being in power for the recuperation 

of lease of horticultural land from the produce of such land. 

 

SECTION 5: APPLICATION OF THE CODE TO REVENUE COURTS. 

(1) Where any Revenue Courts are administered by the arrangements of this Code in those issue 

of methodology whereupon any exceptional sanctioning appropriate to them is quiet, the State 

Government may, by warning in the Official Gazette, pronounce that any segments of those 

arrangements which are not explicitly made material by this Code will not make a difference to 

those Courts, or will just apply to them with so much changes as the State Government may 

recommend.  

(2) “Revenue Court” in sub-section (1) implies a Court having purview under any local law to 

engage suits or different procedures identifying with the lease, income or benefits of land utilized 

for rural purposes, yet does exclude a Civil Court having unique ward under this Code to attempt 

such suits or procedures as being suits or procedures of a civil nature. 

 

SECTION 6: PECUNIARY JURISDICTION. 

Save to the extent that is usually explicitly given, nothing thus contained will work to give any 

Court jurisdiction over suits the sum or estimation of the topic of which surpasses as far as possible 

(assuming any) of its ordinary jurisdiction. 

 

SECTION 7: PROVINCIAL SMALL CAUSE COURTS. 
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The following provisions shall not extend to Courts constituted under the Provincial Small Cause 

Courts Act, 1887 exercising a corresponding jurisdiction that is to say: 

(a) so much of the body of the Code as it relates to - 

                (i) suits except for the cognizance of a Court of Small Causes.  

                (ii) the execution of decrees in such suits. 

                (iii) the execution of decrees against immovable property. 

(b) the following sections, that is to say- 

            section 9 

           sections 91 and 92 

           sections 94 and 95 [so far as they authorize or relate to]-  

                (i) orders for the attachment of immovable property. 

               (ii) injunctions. 

               (iii) the appointment of a receiver of immovable property. 

            (iv) the interlocutory orders to in clause (e) of section 94], and sections 96 to 112 and    115. 

 

SECTION 8: PRESIDENCY SMALL CAUSE COURTS. 

Save as provided in sections 24, 38 to 41, 75, clauses (a), (b) and (c), 76,1 [77, 157 and 158], and 

by the Presidency Small Cause Courts Act, 1882 (15 of 1882), the provisions in the body of this 

Code shall not extend to any suit or proceeding in any Court of Small Causes established in the 

towns of Calcutta, Madras and Bombay: 

Provided that—   

(1) the High Courts of Judicature at Fort William, Madras and Bombay, all things considered, may 

occasionally, by notice in the Official Gazette, direct that any such arrangements not conflicting 
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with the express arrangements of the Presidency Small Cause Courts Act, 1882 (15 of 1882), 

what's more, with such alterations and variations as might be determined in the warning, will reach 

out to suits or then again procedures or any class of suits or procedures in such Court.  

(2) All guidelines up to this time made by any of the said High Courts under segment 9 of the 

Presidency Little Cause Courts Act, 1882 (15 of 1882) will be considered to have been truly made. 

                            

INCIDENTAL PROCEEDINGS 

  

SECTION 75 DESCRIBES THE POWER OF COURT TO ISSUE 

COMMISSIONS AS UNDER: 

“Subject to such conditions and impediments as might be recommended, the Court may give a 

commission- 

                 (a) to examine any person. 

                 (b) to make a local investigation. 

                 (c) to examine or adjust accounts. 

                 (d) to make a partition.   

                 (e) to hold a scientific, technical, or expert investigation. 

                (f) to conduct sale of property which is subject to speedy and natural decay and which 

is in the custody of the Court pending the determination of the suit. 

                (g) to perform any ministerial act.”           

Commission is guidance or job given by the Court to an individual to follow up in the interest of 

the Court and to do all that the Court needs to convey full and complete equity. Such individual 

who does the commission is known as a Court commissioner.  
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For instance, at whatever point the Court needs to do a local investigation, a commissioner is 

named who leads the local investigation. Also, to record the evidence of a witness who can't go to 

the Court for evidence, the Court can give a commission for recording of such evidence. 

 

SECTION 76 DESCRIBES THE COMMISSION TO ANOTHER COURT 

AS UNDER: 

(1) A commission for the assessment of any individual might be given to any Court (not being a 

High Court) arrange in a State other than the State in which the Court of issue is arrange and having 

jurisdiction in the spot in which the individual to be inspected dwells.  

(2) Every Court getting a commission for the assessment of any individual under sub-section (1) 

will analyze him or cause him to be inspected compatible thereto, and the commission, when it has 

been appropriately executed, will be returned along with the evidence taken under it to the Court 

from which it was given, except if the request for giving the commission has in any case 

coordinated, in which case the commission will be returned as far as such request. 

 

SECTION 77 DESCRIBES THE LETTER OF REQUEST AS UNDER: 

“In lieu of issuing a commission the Court may issue a letter of request to examine a witness 

residing at any place not within [India].” 

Letters of Request is a formal communication recorded as a hard copy sent by the Court in which 

activity is forthcoming to an foreign court or Judge mentioning the declaration of a witness 

dwelling inside the purview of that foreign court might be officially taken consequently under its 

heading and communicated to the issuing court asking for use in a forthcoming legitimate 

challenge or activity. 

 

SECTION 78 DESCRIBES THE COMMISSIONS ISSUED BY FOREIGN 

COURTS AS UNDER: 
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“Subject to such conditions and limitations as may be prescribed the provisions as to the execution 

and return of commissions for the examination of witnesses shall apply to commissions issued by 

or at the instance of- 

 (a) Courts situate in any part of India to which the provisions of this Code do not extend. 

 (b) Courts established or continued by the authority of the Central Government outside India. 

 (c) Courts of any State or country outside India.” 

Section 78 of the CPC should be perused with Order 26 Rules 19 to 22. The object of Section 78(c) 

of CPC is to encourage assortment of proof in accordance with a solicitation got from an unfamiliar 

court. 

Order 26 Rule 16 accommodates the forces of the commissioner including ability to call for 

records. Rule 16 alludes to communicate forces of a commissioner to (a) analyze the actual 

gatherings and any witness whom they or any of them may create, and whatever other individual 

whom he thinks legitimate to call upon to give evidence in the matter alluded to him; and (b) call 

for and inspect reports and different things applicable to the subject of request. 

 

CASE LAWS 

• Deepak Kapur vs Ashok K. Ghose And Ors., 1994. 

Facts: These appeals were permitted before on 9th March, 1994, putting aside two sets of the 

learned Single Judge - (1) a request declining the list of witnesses as it was documented out of 

time and (2) delegating a commissioner to record evidence with a capacity to the commissioner to 

refuse addresses which didn't emerge from the pleadings of the gatherings or the issues. 

Concerning the previous Order, the Bench declined to meddle with the request for the learned 

Single Judge, however allowing the appealing party to move an application for survey or for 

buildup of postponement for taking the list of witnesses on record. Notwithstanding, the second 

alluded request selecting the Commissioner, was put aside on the ground that the said request went 

past the arrangements of Order 26 of the Code of Civil Procedure. None of the witnesses was 

excluded from appearance in Court, none was debilitated, nor was decrepit. The Bench continued 
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with the understanding that arrangements of Order 26 Civil Procedure Code are thorough of the 

conditions under which a chief could be designated to analyze the witnesses and consequently, a 

request delegating a commissioner to inspect all observers, regardless of the conditions alluded all 

together 26 Civil Procedure Code will be illicit.  

The learned advice for the offended party (respondent in the allure) moved an application in every 

one of the advances looking for audit of the request made in the Appeal, to the degree of the said 

request putting aside the arrangement of the Commissioner. 

Held:  Power given to the court under Order 26 of the Code of Civil Procedure is an optional force 

and like all discretions vested in the court, this attentiveness likewise is a legal tact. Purposes 

behind issue of a commission are to be recorded and this prerequisite found in Order 26 of Civil 

Procedure Code is a healthy necessity to ensure that the watchfulness is judicially practiced and 

not subjectively. 

Since the audit applications are kept to one piece of the previous judgment only, so it declines to 

go into the other part of the judgment allowing the litigant to reagitate the inquiry corresponding 

to the list of witnesses. The applications are dismissed. No expenses. 

 

• Vinayak Trading Co. And Ors., Etc. vs Sham Sunder & Co.,1986. 

Facts: The solicitor is the defendant in O.S. Nos. 39 and 40 of 1981 on the document of the Court 

of District Judge, Adilabad. He looked for arrangement of a Commissioner for recording his 

evidence on commission. An affirmation has been documented by the insight for the candidate 

expressing that the solicitor has been catching peril to his life in the event that he arrives at 

Adilabad town for giving evidence. The lower court has excused the application on two grounds, 

viz., (I) since the candidate has not recorded the oath, the application made isn't appropriate; and 

(ii) that the solicitor has at no time of time showed up under the watchful eye of the Court. 

Sri Ananda Rao learned counsel for the respondents seeks to support the order under revision, but 

I am not able to agree with the learned counsel. O. 26 R. 2 C.P.C. postulates: 
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"An order for the issue of a commission for the examination of a witness may be made by the 

Court either of its own motion or on the application supported by affidavit or otherwise, of any 

party to the suit or of the witness to be examined." 

Held:  A perusing of this standard would enhance that the discretion of the court is adequately 

wide to arrange issue of commission on its own movement or on affirmation or something else. In 

this way, a testimony of a gathering or an observer isn't compulsory nor a condition point of 

reference. What is needed of is the appraisement of current realities and conditions under which 

the gathering is welcoming the court to practice its watchfulness. The activity of carefulness isn't 

self-assertive. Further, O. 26 R. 4 (I)(a) proposes:  

 "4. (I) Any Court may in any suit issue a commission for the assessment on or in any case of -   

(a) any individual occupant past the nearby furthest reaches of its locale." 

Subsequently, if the witness or the defendant is dwelling past the local jurisdiction of a Court, the 

Court may give a commission to analyze him on Commission. It is a settled law that typically a 

gathering is to show up under the steady gaze of the court to give evidence. Recognition of the 

attitude of witness is one significant perspective in surveying the noteworthiness of the evidence 

or voracity of the witness. If the witness is residing beyond the local limits of jurisdiction of the 

Court, discretion is vested in the Court to issue a Commission for his examination. In this case, the 

averment made is that the petitioner is apprehending danger to his life. 

 

• Padam Sen And Another vs The State of Uttar Pradesh, 1960. 

Facts: A Munsif designated one R as a commissioner for holding onto the account books of the 

plaintiff in a suit and to create them prior to him. R held onto the record books and keeping in 

mind that they were still in his ownership, the appellants offered a payoff to R for being permitted 

to mess with them. The appellants  were attempted and indicated under s. 165-A of the Indian 

Penal Code.  

The appellants battled that the Munsif had no jurisdiction to name a commissioner for seizing 

account books, that the arrangement of R as a commissioner was invalid and void and that thus R 

was not a public servant, and the appellants committed no offense in offering him a bribe.  
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 The respondent encouraged that the Munsif had jurisdiction under his intrinsic forces under s. 

151, Code of Civil Procedure, to name the commissioner and that regardless as R was in actual 

ownership of  the circumstance of a public servant within  Explanation 2 to S. 21 Of the Indian 

Penal Code, he would be considered to be a public servant. 

 Section 75 of the Code engages the Court to give a commission, subject to conditions and 

constraints which might be recommended, for four purposes, viz., for examining any person, for 

making a local investigation, for examining or adjusting accounts and for making a partition. Order 

XXVI sets down rules identifying with the issue of commissions and united issue. Mr. Chatterjee, 

learned counsel for the appellants, has presented that the forces of a Court should be found inside 

the four corners of the Code and that when the Code has explicitly managed the topic of 

commissions in s. 75 the Court can't conjure its innate forces under s. 151 and in this manner add 

to its forces. 

Held: The inherent powers saved by s. 151 of the Code are as for the method to be trailed by the 

Court in choosing the reason before it. These forces are not controlling the considerable rights 

which any prosecutor has. Explicit forces must be presented on the Courts for passing such requests 

which would influence such privileges of a gathering. Such powers can't come surprisingly close 

to innate forces of the Court in the issue of method, which forces have their source in the Court 

having every one of the fundamental forces to manage its training and strategy. A gathering has 

full rights over its books of account. The Court has no characteristic force coercively to hold onto 

its property. On the off-hand side that it does as such, it attacks the private privileges of the 

gathering. Explicit strategy is set down in the Code for getting the applicable reports or books in 

Court to utilize them as proof. A gathering is allowed to create such reports or books on the side 

of its case as be important. A gathering can request the assistance from the Court to have delivered 

in Court by the other party such records as it might want to be utilized in proof and are conceded 

by that gathering to be in its ownership. On the off chance that a gathering doesn't create the records 

it is legitimately called upon to deliver, the Court has the ability to punish it, as per the 

arrangements of the Code. 

We subsequently acknowledge the conflict for the appellants and hold that Sri Raghubir Pershad 

was not a public servant and that in this way the appellants didn't submit any offense under s. 165-

An of the Indian Penal Code by their contribution him cash to have a chance to mess with the 
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books of account which were in his care. We in this manner permit the allure, put aside the request 

for the Court underneath and clear the appellants of the offense under s. 165-An and direct that the 

fine, whenever paid, be discounted. The appellants are on bail and accordingly the bail bonds will 

be dropped. Appeal permitted. 

 

CONCLUSION 

This Act is known as the Code of Civil Procedure,1908 and came into force on the first day of 

January, 1909 and extend to the whole of  India except- 

                    (a) the State of Jammu and Kashmir.   

                    (b) the State of Nagaland and the tribal regions. 

PART III of this act contains clauses related to incidental proceedings. Under CPC, the Court 

which gives the commission can choose the official. Section 75, gives that "the Court" can give 

commission gave the constraints and limitations pertinent. Consequently, the Court who needs to 

choose the suit can delegate the commissioner. Commissioner is named to complete the capacities 

for which the commission is given. Court has the optional ability to name the commissioner and 

such force can be practiced on the utilization of any of the gatherings or the Court can give the 

commission suo moto.  

To sum up, the commission can be given in the accompanying conditions: 

• To conduct a local investigation. 

• To adjust accounts. 

• To make a partition. 

• To hold an investigation. 

• To conduct sales. 

• To perform ministerial work. 
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SECTION 5 TO 53A OF TPA 

 

INTRODUCTION 

The transfers of immovable properties in India were governed by the principles of English law and 

equity before the Transfer of Property Act came into existence in 1882. In the absence of any 

statutory provisions, the courts have to fall back upon English law on real properties, sometimes 

forcing the courts to decide the disputes according to their own notions of justice and fair play, 

resulting in confused and conflicting case laws. To remedy these confusions and conflicts, a Law 

Commission was appointed in England to prepare a code of substantive Law of Transfer of 

Properties in India. 

A draft Bill was prepared by this commission which was sent to the secretary of State for India. 

This bill was introduced in the Legislative Council in 1877. The bill was then referred to a Select 

Committee and it was also sent to the Local Governments for their comments. This Bill was 

discussed and redrafted on many points and referred to a Third Law Commission. The Third Law 

Commission consisted of Sir Charles Turner, Chief Justice of Madras, Sir Raymond Wast and Mr. 

Whitely Stokes, Law Member of the Council of the Governor-General. 

 

http://www.wikipedia.in/
http://www.indiankanoon.org/
http://www.casemine.com/
https://legislative.gov.in/
http://www.blog.ipleaders.in/


 

180 
 

The Bill pertaining to Transfer of Property Act, 1882 was prepared not less than seven times before 

the final Bill was passed and it came into force with effect from 17th February 1882, as Transfer 

of Property Act, 1882 (4 of 1882). 

 

MEANING OF TRANSFER OF PROPERTY 

Section 5 of the Transfer of Property Act, 1882 defines the term transfer of property. According 

to this section, transfer of property means an act by which a living person conveys property, in 

present or in future, to one or more other living persons, or to himself and other living persons. 

The phrase “living person” includes a company or association or body of individuals, whether 

incorporated or not, but nothing in this section shall affect any law for the time being in force 

relating to or by companies, associations or bodies of individuals.  

The word “property” is not defined in thid Act, but has been used in its widest and most generic 

sense, it signifies every possible right and interest which a person can acquire, hold, and enjoy. 

The word property in the Act has been used in one of the following senses: 

  Tangible material things like house. 

  Rights which are exercised over material things like the right to sell or make a gift of things. 

  Rights which are not exercised over any material such as the right to repayment of a debt. 

The expression transfer of property implies various meanings. One sense maybe transfers of things 

such as the sale of a house. Another sense maybe transfer of one or more of the rights in a thing 

such as mortgage of a house or transfer of a debt. 

Thus, if a new title has not been created or some interest has not been transferred in favour of the 

Transferee, then the transfer of property cannot take effect. 

An analysis of section 5 helps us understand the meaning of the phrase, “transfer of property”. 

Thus, transfer of property means an act which may take effect in the present or future. The property 

in question must be in existence at the time the transfer takes place. Moreover, the conveyance of 

the property must be from one living person to another. Pramatha Nath vs. Pradyuman, 52 IA 245. 
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WHAT MAY BE TRANSFERRED 

Section 6 of the Transfer of Property Act, 1882 discusses the property which may be transferred. 

The section states that property of any kind may be transferred. However, Clauses (a) to (i) of 

section 6 mention the properties which cannot be transferred. 

Clause (a) describes spes successionis cannot be transferred. This clause states that the transfer of 

a bare chance of a person to get a property is prohibited under this section. For example, Arun 

expecting that Chandini, his aunt, who had no issues, would bequeath her house worth Rs. 50,000 

transfers it to Bhushan. The transfer is invalid as it is a mere matter of chance of receiving the 

property on the part of Arun. Thus, it is invalid. 

Clause (b) mentions that the right of re-entry cannot be transferred. The right to re-entry implies a 

right to resume possession of the land which has been given to someone else for a certain time. 

The section mentions that the right of re-entry cannot be transferred by itself apart from the land. 

For example, A grants a lease of a plot of land to B with the condition that if shall build upon it, 

he would re-enter — transfers to C his right of re-entering in case of breach of the covenant not to 

build. The transfer is invalid. 

Clause (c) mentions that easement cannot be transferred. An easement is a right to use or restrict 

the use of land of another in some way. For example, the right of way or right of light cannot be 

transferred. 

Clause (d) mentions that an interest restricted in its enjoyment of himself cannot be transferred. 

For instance, if a house is lent to a man for his personal use, he cannot transfer his right of 

enjoyment to another. 

Clause (dd) restricts the transfer of the right to maintenance. Such a right cannot be transferred as 

such right is for the personal benefit of the concerned person. 

Clause (e) provides that mere right to sue cannot be transferred. The prohibition has been imposed 

as the right to sue is a right which is personal and exclusive to the aggrieved party. For example, a 

person cannot transfer his right to sue for the damages suffered by him due to breach of contract 

by the other party. 

https://indiankanoon.org/doc/1230613/
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Clause (f) forbids the transfer of public offices. The philosophy behind the prohibition is that such 

a transfer may be opposed to public policy in general. A person is eligible to hold a public office 

on the grounds of his personal qualities, and such qualities cannot be transferred. Thus, the transfer 

of public offices is prohibited under this section. 

Clause (g) of section 6 provides that pensions cannot be transferred. Pensions allowed to military 

and civil pensioners of government and political pensions cannot be transferred. In simpler terms, 

a pension may be understood as any periodical allowance which may be granted in regard to any 

right of office but only on account of the past services offered by the pensioner. 

Clause (h) of this section is titled as nature of nature. This clause prohibits transfer which will 

oppose the interest affected thereby. The transfer is also forbidden if the object or consideration of 

the transfer is unlawful. Moreover, a transfer by a person who is legally disqualified from being a 

transferee is also forbidden. 

Clause (i) of section 6 was inserted by the Amendment Act of 1885. The clause declares that 

certain interests are untransferable and inalienable. For example, a farmer of an estate, in respect 

of which default has been made in paying the revenue, cannot assign his interest in the holding. 

Thus, section 6 containing clauses (a) to (i) specifically mention that certain things cannot be 

transferred. Such a transfer if undertaken would be invalid in the eyes of the law in India. 

 

PERSON COMPETENT TO TRANSFER 

Section 7 enumerates the concept of competency of persons who may be allowed to transfer 

property. According to this section, a person is allowed to transfer property if he satisfies two 

conditions. The first condition is that the person must be competent to enter into contracts with 

other persons. The second condition is that the person who is willing to transfer property must 

have title to the property or authority to transfer it if he is not the real owner of the property. 

An important point to be noted in this regard is the conditions mentioned in section 11 of the Indian 

Contract Act, which specifies the category of persons who may be competent to transfer. In the 

https://indiankanoon.org/doc/1523259/
https://indiankanoon.org/doc/1523259/
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section, it is stated that the person must have attained majority, he must be of sound mind, and he 

must not be disqualified to enter into contracts by any other law applicable in India. 

 

OPERATION OF TRANSFER 

Section 8 of the Transfer of Property Act expresses the concept of operation of the transfer. The 

first paragraph states that the courts must, in the absence of a contrary intention, hold that the 

transferor indented to transfer all his interests and legal incidents in the property. Where the 

property transferred island, all the legal incidents such as easements, rents and profits and things 

attached to earth shall be transferred. Where the property to be transferred is a house, easements, 

the rents accruing after the transfer, locks, keys, bars, doors etc. shall also be transferred. Where 

the property to be transferred is machinery attached to the earth, in such a case, movable parts of 

the machinery shall also be transferred. In cases where the debt is transferred, the legal incident 

that is securities shall also be transferred. Where the property is money or other property which 

may yield some kind of income, then the interest or income accruing after the transfer takes effect 

shall also be transferred. In other words, the property and the legal incidents attached to the 

property shall be transferred as part of the same transaction.  

 

ORAL TRANSFER 

Section 9 of the transfer of property act, 1882 elaborates the concept of oral transfer. It mentions 

that property may be transferred orally in cases wherein it has not been expressly mentioned that 

the property must be by law transferred in writing. Writing is necessary in the following cases: 

  Sale of immovable property having a value of more than rupees hundred. (Provided under 

section 54 of the Transfer of Property Act, 1882) 

 Sale or reversion of other intangible things. (Provided under section 54 of the Transfer of 

Property Act, 1882) 

  Simple mortgage. (Provided under section 59 of the Transfer of Property Act, 1882) 

 All other mortgages are securing rupees hundred or more. (Provided under section 59 of the 

Transfer of Property Act, 1882) 
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  Leases of immovable property from year to year or for a term exceeding one year or reserving 

a yearly rent. (Provided under section 107 of the Transfer of Property Act, 1882 ) 

 Exchange. (Provided under section 108 of the Transfer of Property Act, 1882) 

 Gift of immovable property. (Provided under section 123 of the Transfer of Property Act, 

1882) 

  Transfer of actionable claim.(Provided under section 130 of the Transfer of Property Act, 

1882) 

 

CONDITION RESTRAINING ALIENATION 

The section 10 of the Transfer of Property Act states that where a property is transferred subject 

to a condition absolutely restraining the Transferee from parting with his interest in the property, 

the condition is void. For instance, if A transfers his property to B with the condition that B shall 

never resell it. The condition imposed is void and B may sell or not sell as he wishes to do. The 

philosophy behind this section is that a right of transfer cannot be separated from the ownership 

of the property. The rule that a condition of absolute restraint is void is based on the principle of a 

public policy allowing free circulation and disposal of property. 

Illustrations 

A transferred a field to B with the condition that if B sold it, he must sell it to C and to nobody 

else. The condition was held to be void as the name of the person who alone was permitted to 

purchase might be so selected as to render it reasonably certain that he would not buy the property 

at all. 

 

RESTRICTIONS REPUGNANT TO INTEREST CREATED 

Section 11 of the Transfer of Property Act, 1882 is titled as restriction repugnant to interest created. 

The section states that any condition restraining the lawful enjoyment of the property which is 

transferred absolutely is void. Any such condition if imposed shall be considered non-existent and 

any such transfer will operate as if no such condition was imposed in the first place. In other words, 

if a man makes a transfer of property absolutely, he shall not be allowed to impose upon the 

https://indiankanoon.org/doc/392816/
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Transferee any condition which imposes a restriction on the right of the Transferee to dispose or 

enjoy the property as per his own will. The section refers to absolute interest only. Absolute interest 

implies that: 

  There should be a transfer of property. 

  An interest in the property in favour of Transferee should be created. 

  The term of transfer should direct that such interest shall be applied for enjoyment in a 

particular manner only. 

A careful reading of section 11 helps us understand that the second paragraph of the section states 

the exception that has been provided by the Act. The second paragraph states that, 

“Where any such direction has been made in respect of one piece of immovable property for the 

purpose of securing the beneficial enjoyment of another piece of such property, nothing in this 

section shall be deemed to affect any right which the transferor may have to enforce such direction 

or any remedy which he may have in respect of a breach thereof.” 

Thus the general rule provided under section 11 is subject to the above-mentioned exception. In 

simpler words, the transferor may impose condition restraining the enjoyment of land if such 

restriction is for the benefit of the adjoining land.  

Illustrations 

A makes a gift of the house to B on a condition that the gift will be forfeited if B does not reside 

in it. The Condition is valid for the gift is not an absolute gift. The condition would have been void 

if the gift was an absolute gift. 

 

CONDITION MAKING INTEREST DETERMINABLE ON INSOLVENCY 

OR ATTEMPTED ALIENATION 

Section 12 of the Transfer of Property Act, 1882 states that if the transferor includes a condition 

in a deed that the interest created in the transfer will be defeated if the transfree become insolvent, 

then such condition would be void. Such condition may deprive not only the owner a right of 
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alignment, but also defeat at the same time, the right of his creditors, who may want to enforce 

their claim against this property on his attaining in solvency. 

Illustration 

A transfer the property to B with a condition that if B becomes insolvent or attempts to transfer it, 

his intrest in the property will come to an end, B is entitled to ignore this condition without 

affecting the validity of transfer. 

 

TRANSFER OF BENEFIT OF UNBORN PERSON 

Section 13 of the Act provides for a specific mechanism for transferring property validly for the 

benefit of unborn person. The procedure is as follows: 

No Direct Transfer: The person intending to transfer the property for the benefit of an unborn 

person, should first create a life estate in favour of a living person and after it, an absolute estate 

in favour of the unborn person. 

 Enjoyment by person having Life Interest : Till the person, in whose favour a life interest is created 

is alive, he would hold the possession of the property, enjoy its usufruct i.e. enjoy the property. 

 Possession of Unborn (Now born): During his lifetime if the person, (who on the day of creation 

of the life estate was unborn) is born, the title of the property would immediately vest in him, but 

he will get the possession of the property only on the death of the life holder.   

Illustration 

 A, on 1 January 1980 executes a deed by which he creates a life interest in his property in 

favour of B and further provides that this property is to vest absolutely in favour of his B's 

first child UB. B, on the date of the transfer, was unmarried. He took the possession of the 

property, got married and a child was born to him in 1985. The moment the child was born, 

the child took a vested interest in the property. The possession continues with B, till his death 

in 2000, upon which the life estate will come to an end and UB would take the possession of 

the property. 
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   In the same example, take a situation, where B's child(UB) is born in 1985 but dies in 1987, 

i.e., during the lifetime of B. Here, since UB takes a vested interest in the property, he becomes 

the owner at the time of the birth. The possession of the property will continue with B, till 

2000 and on his death, upon which the property will go to the heirs of UB. 

 

RULE AGAINST PERPETUITY 

Meaning of Perpetuity:  Perpetuity means continuous or unending transaction. It is tying up 

property for an indefinite period. Transfers involving generation after generation (pidhi dar pidhi) 

are known as creating perpetuities. 

Section 14 is a Rule against these unending transaction. 

This Rule can be divided into two points- 

 The Transfer of Property cannot operate to create an interest which is to take effect after the 

lifetime of one or more living person at the date of transfer. 

Illustration : A transfer a property to B for life, then to B's son's for life, then to B's son's son for 

life, then to B's son's son's son for life. Here neither B nor his Sons and Grandsons are living. So 

this transfer will be void as it is creating unending transaction and making the property inalienable. 

If by any mechanism, the property is made inalienable it would be detrimental to the property. 

 The vesting of absolute intrest in favour of Unborn person may be postponed till minority.  

 Earlier in Section 13 it was stated that life interest can be created in favour of living persons. 

 The transfer can decide when the Unborn will acquire vested interest in the property. But he 

can only postponed the vesting of absolute interest till minority. He cannot stipulate a time of 

vesting which goes beyond the period of perpetuity i.e. ~Life of the last preceding(prior) 

interest plus minority of the ultimate beneficiary. 

Illustration  

A transfers property for life to B, and then to B's first child when he attains the age of 18 years 

absolutely. B is living on the date of the transfer but has no child. 
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In this case, when B's first child would be born, the property would not vest in him till he attains 

the age of 18 years. If he dies without attaining the age of 18 years, it would revert back to the 

transferor or his heirs as the case may be. 

 The period of perpetuity i.e ~Life of the last preceding interest plus minority of the ultimate 

beneficiary. 

Illustration 

A transfers property for life to B, and then to B's first child when he attains the age of 25 years. 

The transfer is void, as the vesting of the property is postponed beyond the minority of B.  

 A transfers property for life to B, and then to B's first child when he attains the age of 10 years. 

The transfer is perfectly valid and the property would vest in his favour, on his attaining the age 

of 10 years. 

 

TRANSFER TO A CLASS 

This section lays down that if in a transfer of property, an interest is created for the benefit of some 

class of persons, but due to applicability of either section 13 (transfer to an unborn person) or 

section 14 (rule against perpetuity) this interest becomes unavailable to some persons of that class, 

then, in such a case, the transfer will be invalid only for those persons and not for others. The 

transfer will remain valid for other persons of the class. 

 Illustration  

A makes a transfer of his property to B (His son) for life and then to B's Unborn children with a 

condition that a female child was to get only a life interest. B dies leaving three sons and one 

daughter. The interest of the daughter fails by reason of the rules contain in section 13 but it does 

not fail in regard to the whole class, that is, other three sons will take. 

 

AMENDMENT OF 1929  
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Before Amendment of 1929, the rule was different for example... division of class was not 

permissible. It was the rule that class as a whole should take a class, as a whole shall fail. It was 

because of English law in case of Leak vs Robinson ,  it was decided by English Court that transfer 

should fail if it is void in favour of some of them and it shall fail if it is valid in favour of some of 

them. After amendment now transfer is valid as a whole in respect of those who can take. If such 

transfer is made and such a transfer is valid in favour of some members but it is void for other 

members under section 13 or 14, then divide the class into these who cannot take. 

Answer is twofold - 

1)  Transfer is partially valid in favour of those who can take. 

2) Transfer is partially void in favour of those who cannot take. 

 

Leak Vs Robinson 1817 

Prior to the Amendment Act, 1929 though old  Section provided that when an interest was created 

in favour of a class of a persons and it failed with regard to some of the persons on account of 

perpetuity, Such interest failed as regards the whole class. This decision was criticized by various 

High Court and it was held that it did not apply to Hindus. In view of the criticisms the 

Appointment 1929 came into force. 

 

 

TRANSFER TO TAKE EFFECT ON FAILURE OF PRIOR INTEREST 

According to section 16, if, due to violation of the rules specified in sections 13 and 14, a specific 

transfer fails and any transfer that is intended to take effect after or upon failure of such transfer 

also fails. 

Illustration  
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A transfers property to B for life and then to B's sons on their attaining the age of 25 years. The 

deed further provides, that if B dies without any son, the property would vest absolutely in C. B 

and C were living on the date of the execution of the transfer, but I had no child on the same day. 

Here, the transfer for the benefit of B's unborn children was void as it violated the rule against 

perpetuity. Thus the transfer in favour of C that was intended to take effect upon failure of this 

prior transfer, that is void would also fail and cannot take effect. (Property will revert back to A if 

after B's Death). 

The rule embedded in this section is the rule of English law that be a limitation following upon the 

limitation void for remoteness is itself void even though it may not affect rule against perpetuity, 

for example.. Thus section 16 can be invoked or attracted only with Prior interest fail by reason of 

either section 13 or section 14 . Thus if the prior interest is void or fail for some other reason, the 

subsequent interest does also fail. 

 

EXCEPTION 

The restrictions contained in section 14, 15,16 and 17 do not however apply  to the Transfer of 

Property for the benefit of public and object beneficial to mankind . 

 

Girijesh Dutta vs Delta Din 1934, 

In this case one sugga gave away property to Ramkali, her nephew's daughter, for life and then to 

Ramkali's male descendants, if she should have any absolutely, but if she should have no male 

descendants , then to Ramkalis unborn daughter for life, but if there was no issue of B ,male or 

female then  to her nephew, Datadin B died without issue. It was held that the gift in favour of 

Datadin was  dependent upon the failure of the Prior interest in favour of the daughters and 

accordingly the gift in favour of Datadin also failed. 

 

DIRECTION FOR ACCUMULATION 

http://www.srdlawnotes.com/2016/05/rule-against-perpetuity.html
http://www.srdlawnotes.com/2015/12/gift.html
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This section  17 provides a direction for accumulation of income is a particular mode of restraining 

the enjoyment of property. According to the principal embedded in Section 11, such direction for 

accumulation would be void and inoperative. But this section provides an exception to Section 11 

and permits a direction for accumulation of income to operate in certain cases. 

Section 17 applies to transfers where the transfer is directed by transferor, not to spend the income 

but accumulate it for a specific or non specific period either wholly or in part. 

 This section provides the limits beyond which a direction for accumulation of income arising 

out of the property transferred shall be void. The limits are given below: 

  the life of the transferor, or 

 a period of 18 years from the date of the transfer. (Income will be accumulated for the period 

which is longer among them) 

 If the transferor prescribes any limits other than life of the transferor or a period of 18 years 

from the date of transfer, it shall be void to the extent to which it exceeds the longer of the 

aforesaid period. 

 

Illustration  

X transferred his property to Y in 1960 with a direction for accumulation till 1985 (i.e., for 25 

years). X died in 1980. The transferor was alive for more than 18 years from the date of the transfer. 

Thus, the direction for accumulation was to be valid till 1980, i.e., the life of the transferor and 

void after that. 

However, if the transferor had died in 1970, the longer period would have been period of 18 years 

from the date of transfer, and the direction would have been valid for 8 years, i.e., till 1978. - X's 

Legal heirs or specified person will get income for next 8 years. 

 This section shall not affect any direction for accumulation for the purpose of 

 (i) the payment of the debts of the transferor or any other person taking any interest under the 

transfer, 
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Where the direction for accumulation of income is for the payment of debts of the transferor or 

any other person taking an interest under the transferor, then irrespective of the time period, section 

17(1) would not apply. 

Illustration  

 A executes a lease of his property and then assigns this lease to B for 99 years with a direction 

that half of the rent that he would receive would be accumulated for this entire period, so that the 

debts of A could be paid out of this accumulated income. This term, though exceeds the stipulated 

18 years, and irrespective of the time of the death of the transferor would be valid. 

(ii) the provision of portions for children or remoter issue of the transferor or of any other person 

taking any interest under the transfer, 

The second exception, which permits accumulation of income for a period longer than the one 

specified under section 17(1) is, if it is for making a provision of portions for children or remoter 

issue of the transferor or of any other person taking any interest under the transfer. The 

beneficiaries here can be the children or descendants of the transferor or even the transferee. 

(iii) the preservation or maintenance of the property transferred, 

Illustration 

A transfers immovable property to B, that was in the occupation of tenants with a condition that 

one-fourth of the rent must be accumulated for a period of 100 years, so that the property be 

maintained and kept in good shape to preserve its market value. Such direction would be valid. 

 

TRANSFER IN PERPETUITY FOR BENEFIT OF PUBLIC 

Section 18 of Transfer of Property Act states that the restrictions in sections 14, 16 and 17 shall 

not apply in the case of a transfer of property for the benefit of the public in the advancement of 

religion, knowledge, commerce, health, safety or any other object beneficial to mankind. 

Thus the rule against perpetuity as well as the against accumulation do not apply in the case of a 

transfer of property for the benefit of the public. When property is given for an object beneficial 
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to mankind the intention is that the property shall be used for charitable purposes only, and it is, 

therefore, clear , that the subject manner of the gift necessarily becomes inalienable if the charity 

is one which may last forever. 

 

CONCEPT OF VESTED INTEREST 

Section 19 of the Transfer of Property Act, 1882 states about Vested Interest. It is an interest which 

is created in favour of a person where time is not specified or a condition of the happening of a 

specified certain event. The person having the vested interest does not get the possession of that 

property but has the expectancy to receive it upon happening of a specified certain event. 

Illustration 

 A promises to transfer his property to B on him attaining the age of 22. B will have vested interest 

in A’s property till the time he does not get the possession of it. 

Death of the person who is having this interest will not have any effect over that interest as after 

the deceased, the interest will vest in his legal heirs. 

For example, in the above example, if B dies at the age of 21, then the interest vested in B will 

pass on to the legal heirs of B and they will be entitled to the property in the prescribed time period. 

There are the important aspects of a vested interest as stated above, all these are discussed in detail 

below: 

 

Interest should be vested: This is the basic meaning of the provision that lays down that interest 

should be created in favour of a person where time is not specified or a condition of the happening 

of a specified certain event. A person should profess to transfer a particular property in order for 

this interest to be created. 

Right to enjoy property is postponed: When interest is vested in a person, he does not 

immediately get the possession of that property and hence cannot enjoy that property. 
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But any person who is not a major and has a guardian is only entitled to the vested interest after 

he attains majority. 

For example, X agrees to transfer the property ‘O’ to Y and directs his guardian Z to give him the 

property when he attains the age of 22. Y gets vested interest once he attains the age of 18. 

Time of vesting: The interest is vested right after the transfer is initiated. Nothing can stop the 

interest from vesting in the person in favour of whom the transfer is to be made. 

Contrary Intention: The transferor can specify a particular time as to when the interest will be 

vested in the person who will receive the property. 

Death of the transferee: If the transferee dies before getting the property in his possession, the 

interest vested in him will now vest in his legal heirs and they will get the possession of that 

property once the condition is fulfilled. 

In the case of Lachman v. Baldeo, a person transferred a deed of gift in favour of another person 

but directed him that he will not get the possession of that property until the transferor himself 

dies. The transferee will have a vested interest even though his right of enjoyment is postponed. 

 

CHARACTERISTICS OF VESTED INTEREST 

  Vested interest creates a present right that is in effect immediately, although the enjoyment is 

postponed to the time prescribed in the transfer. It does not entirely depend on the condition 

as the condition involves a certain event. 

 Death of transferee will not render the transfer invalid as the interest will pass on to his legal 

heirs. 

 Vested interest is a Transferable and heritable right. 

Section 20 of the Transfer of Property Act, 1882 states about vested interest to an unborn child. 

The interest in the property will be vested in him once he is born. The unborn child may not get 

the right of enjoyment of the property immediately after having vested interest. 

https://www.casemine.com/judgement/in/5ab4ea444a93262f5110f632
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CONCEPT OF CONTINGENT INTEREST 

Section 21 of the Transfer of Property Act, 1882 states about Contingent Interest. It is an interest 

which is created in favour of a person on a condition of the happening of a specified uncertain 

event. The person having the contingent interest does not get the possession of that property but 

has the expectancy to receive it upon happening of that event but will not receive the property if 

the event does not happen as the condition is not fulfilled. Contingent interest is entirely dependent 

on the condition imposed on the transfer. 

Illustration 

 A agrees to transfer the property ‘X’ to B on the condition that he shall secure 90 % in his exams. 

This condition is uncertain and the happening of the event or not happening is in doubt and 

therefore B here acquires a contingent interest in the property ‘X’. He shall get the property only 

if he gets 90 % and when the condition is fulfilled. 

In the case of Leake v. Robinson, the court held that whenever a condition involves a bequest that 

is to be given ‘at’ a particular age or ‘upon attaining’ a particular age or ‘after’ attaining this 

particular age, then it can be derived that the transfer involves a contingent interest. 

 

SECTION 120 OF THE INDIAN SUCCESSIONS ACT, 1925 LAYS DOWN 

THE EXCEPTIONS FOR CONTINGENT INTEREST. 

https://www.casebriefs.com/blog/law/wills-trusts-estates/wills-trusts-estates-keyed-to-dobris/the-rule-against-perpetuities/leake-v-robinson/
https://indiankanoon.org/doc/747963/
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Section 22 states about the transfer to a group or class of members with a contingent interest. For 

example, there is a transfer to a group of 5 people, and the condition is that the property will be 

vested in persons who attain the age of 40 years on this particular date. The persons who have 

attained this age will get an interest in the property and people who have not, will not get an interest 

in that property. 

Section 23 states about a transfer that happens after happening of an event that was mentioned in 

the transfer involving contingent interest. This provision simply lays down one of the two branches 

of Section 21 that laws down about contingent interest. The two branches are happening of an 

event and non-happening of an event. This Section states about what happens after the happening 

of the specified uncertain event. 

Section 24 states about a transfer to a group or class of members who will get the property on a 

condition that they shall be living at the specified date. This is also a contingent interest as the 

event mentioned here is an uncertain event. The transfer will only take place for those people who 

satisfy the condition of surviving at a particular date. The legal heirs of the deceased cannot claim 

an interest in that property as a transfer involving a contingent interest solely depends upon the 

fulfilment of the condition. 

 

CONDITIONAL TRANSFER 

Section 25 of the Transfer of Property Act, 1882 provides for Conditional Transfer. It means that 

any transfer that happens on the fulfilment of a condition that is imposed on the other party for the 

transfer of property. For example, A agrees to transfer his property to B if he gets selected for a 

job. The requirement of A for B to get a job is called a condition. 

For any kind of a conditional transfer to be valid, the condition that is imposed should not be: 

 Prohibited by law, 

 Should not be an act that involves fraudulent acts, 

 Should not be any act that is impossible, 

 Should not be an act that is termed as violative of public policy, 

 Should not be immoral, 
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 Any act that incurs any harm to any person or his property. 

Illustration 

X transfers a property ‘B’ to Y stating that he shall murder Z as a condition for the transfer. Such 

transfer is void as the condition is prohibited by law. 

 

TYPES OF CONDITIONS ON TRANSFER 

There are three specific types of conditions that are imposed in a transfer of property and there are 

some more types provided. All these conditions should also satisfy all the requirements of a 

condition as mentioned in Section 25 of the Transfer of Property Act, 1882. 

 

CONDITION PRECEDENT 

It is given in Section 26 of the Transfer of Property Act, 1882. Any condition that is required to 

be fulfilled before the transfer of any property is called a condition precedent. This condition is 

not to be strictly followed and the transfer can take place even when there has been substantial 

compliance of the condition.  

Illustration  

 A is ready to transfer his property to B on the condition that he needs to take the consent of X, Y 

and Z before marrying. Z dies and afterward, B takes the consent of X and Y so the transfer can 

take place as there has been substantial compliance. These facts were from a case of Dawson v. 

Oliver-Massey. 

In the landmark case of Wilkinson v. Wilkinson, the condition where one party was required to 

desert her husband for the transfer to go through, this was held by the court as invalid as it was 

against public policy. 
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CONDITIONAL TRANSFER TO ONE PERSON COUPLED WITH 

TRANSFER TO ANOTHER ON FAILURE OF PRIOR DISPOSITION 

Section 27 of the Transfer of Property Act, 1882 provides for any transfer to any other person if 

the first transfer fails.  

Illustration  

 A transfers a car to B on condition that he shall transfer his bike to C, if he does not the car shall 

go to D. So if B does not transfer his bike to C, the car shall go to D on failure of ‘prior disposition’ 

as said in the section.   

It should be noticed that the condition on the first transfer was valid otherwise, the subsequent 

interest or transfer also fails. Only when the valid condition is not fulfilled or ‘shall fail’ then only 

the subsequent transfer takes effect. 

 

ULTERIOR TRANSFER CONDITIONAL ON HAPPENING OR NOT 

HAPPENING SPECIFIED EVENT 

Section 28 of the Transfer of Property Act, 1882 provides for any subsequent transfer that takes 

place on not happening of a specified event. 

Conditional Limitation is something that is applied here and it affects any ulterior disposition and 

if a vested property involves any condition that does not happen, it takes place and property is 

transferred to the ulterior disposition which is the ultimate beneficiary. 

 

This section is subject to rules which are present in the sections 10,12,21,22,23,24,25 and 27 of 

the Transfer of Property Act,1882. 

Illustration  

In Contingent interest which is mentioned in Section 21 of the Transfer of Property Act, 1882 

when the condition is put that A’s land which is transferred to B will be transferred to C if B dies. 
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Hence the interests created in C is ulterior transfer. The requirement here also is that the conditions 

need to be lawful and satisfy all other requirements in Section 25. 

 

FULFILLMENT OF CONDITION SUBSEQUENT 

It is given in Section 29 of the Transfer of Property Act, 1882. Any condition that is required to 

be fulfilled after the transfer of any property is called condition subsequent. This condition is to be 

strictly complied with and the transfer will happen only after the completion of such condition.  

Illustration  

 A transfers any property ‘X’ to B on the condition that he has to score above 75 percent in his 

university exams. If B fails to achieve 75 percent marks then the transfer will break down and the 

property will revert back to A. 

Although it is an essential requirement that the condition needs to lawful and if it is not then the 

condition will be held as void and the transfer will not break down and will be finalized. For 

example, A transfers the property to B on the condition that he shall murder C. This condition is 

void and hence transfer will go through and the property will be kept by B. 

 

 

PRIOR DISPOSITION NOT AFFECTED BY INVALIDITY OF ULTERIOR 

DISPOSITION 

Section 30 of the Transfer of Property Act, 1882 provides that any transfer will not be affected by 

the invalidity of the ulterior disposition, which means that is the subsequent transaction as it is 

rendered void because of some default, then the first transaction will not be held invalid because 

of it. 

Illustration  
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If X transfers land to Y and then, after his marriage, life interest to his male offspring. As the 

transfer to the male offspring is not valid as per Section 13 of the Transfer of Property Act, 1882 

which prohibits any life interest created in favour of unborn. The substance of Section 30 provides 

that the transfer to B will not be affected even when the ulterior disposition (transfer to unborn 

son) is not valid. 

 

 

CONDITION THAT TRANSFER SHALL CEASE TO HAVE EFFECT IN 

CASE SPECIFIED UNCERTAIN EVENT HAPPENS OR DOES NOT 

HAPPEN 

Section 31 of the Transfer of Property Act, 1882 states that any transfer where the condition of 

happening of an event or not happening of an event takes place is applied, the transfer shall cease 

to have an effect. The condition mentioned in this section is a condition subsequent and not a 

conditional limitation which is in favour of any third party. This condition is given in a negative 

sense, as the transferor prescribes when the transfer shall cease to have effect. 

Illustration  

A can put a condition on B to plant a tree and then the transfer will have an effect. If B plants, then 

he will get the property.   

In the case of Ambika Charan v. Sasitara, it was held that even condition collateral is a valid 

condition under the application of Section 31 and in this case, one party was required to live at a 

particular residence and as long as this condition is fulfilled, the transfer shall continue to have an 

effect. 

Even where the condition where there is a prescribed penalty, it can be extracted by way of 

compensation, for example for forfeiting an estate, compensation can be demanded. 
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SUCH CONDITION MUST BE INVALID 

Section 32 of the Transfer of Property Act, 1882 states that the condition mentioned in Section 31 

should not be invalid or prohibited by law. Although Section 30 is also kept in mind that any 

condition in ulterior disposition which is invalid will not invalidate any transfer that happened 

prior to it. As for condition precedent or subsequent, for the transfer to be valid the conditions need 

not be invalid and all the requirements mentioned in Section 25 should be met. 

 

TRANSFER CONDITIONAL ON PERFORMANCE OF ACT, NO TIME 

SPECIFIED FOR PERFORMANCE 

Section 33 of the Transfer of Property Act, 1882 states about any transfer where on a condition, 

time is not specified for the happening or non-happening of an act. This transfer ceases to have 

effect only when the act is made to be impossible permanently or for a great period of time. 

 

TRANSFER CONDITIONAL ON PERFORMANCE OF ACT, TIME 

BEING SPECIFIED 

Section 34 of the Transfer of Property Act, 1882 states about any transfer where on a condition, 

time is specified for the happening or non-happening of an act and on the failure of such condition, 

the interest of the property is to go to another person. If the condition is fulfilled within the 

prescribed time, then the transfer will continue to have effect, and if not then the transfer shall 

cease to have an effect. For example, M agrees to transfer land ‘X’ to N on the condition that he 

shall go to England in a span of 2 months. If N goes to England within the prescribed time period 

then the transfer shall go through and N shall get the property, but if he fails to do so inside the 2 

months specified by M, the transfer shall cease to have effect. 

But, it has to been seen that, what caused the delay of the condition to be fulfilled. If the 

performance of the specified condition that may be either subsequent or precedent is prevented by 

a person who is interested in its non-fulfilment, the delay is condoned and the condition is 

discharged. 
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Illustration  

X transfers property to Y with a condition that if he does not go to U.S. within 2 years, the property 

will pass on to Z. Later on if Z, by playing a fraud, prevents Y from performing the condition, the 

delay in such performance is excused. 

 

ELECTION: ELECTION WHEN NECESSARY 

The doctrine of election is stated in transfer of property act 1882 in section 35 and within 180-190 

of Indian succession act. Election means a choice between two alternative or conflicting rights. 

Granting two rights in such a way that one is higher than the other, you can choose either of them. 

You cannot have both. The applicant cannot use both, the recipient must choose between two 

inconsistencies or alternative rights. Basically it means that the person taking the benefit should 

also bear the burden. (C. Beepathuma V. Viduri Shankar Narayana Kadambolithya AIR 1965SC 

241).it is an important part of the transfer of property act 1882 to resolve property conflicts among 

people. This principle was derived from the equity principle where a person cannot retain all the 

benefits of a transaction thus, he cannot keep the property and get benefits still. They have to elect 

for Or against the instrument. The doctrine of election is a general legal rule that requires the 

recipient to choose whether the heir wants to own someone else’s property and decide whether to 

preserve the property or accept his intentions. (Shukla S. N transfer of property act 24 the edition 

edited by Dp Ghousal reprint 2007). 

Illustration  

A promises to give B, 50 lakh but only on one condition that he will sell his house to C, now B 

here has to make the election on what to do? If he takes A’s offer he will have to give his house to 

C. On the other hand if he doesn’t, he won’t get 50lakh also hence he has to make an election on 

what to choose. (Ibid) Maitland’s describes its doctrine of election as (Maitland’s lecture on 

equity) 

• Adopt all the contents of that instrument. 

• Accord to all its provisions. 

• Cede all rights that are inconsonant. 
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Election when necessary (section 35) 

• Concede to transfer property on which he has no rights. 

• In the same transaction, they must elect either to accept it or not, in case he doesn’t. 

• He must release the benefits till then. 

• The benefits he had till then goes back to the transferor as if not given. 

Although when benefit is transferred back, he must make some good to the transferee at least it 

can be done in the following cases: 

• Where the transfer is voluntary and the Transferor had died or had become incapable of 

doing a fresh transfer. 

• Transfer is for consideration. 

Illustation The farmhouse at Udaipur is a property of C. A by gift means promises to give B 

1,00,000. He accepts it although C now wants to retain his farmhouse and A forfeits his gift. In 

such a course of action B died, now his representative must pay C 1,00,000. 

                             

WHO DOESN’T HAVE TO ELECT 

The person who indirectly derives benefits from the transactions and not directly according to 

section 35 does not need to elect. 

Example:: A promises to give B 1000 given if his son buys C’s house for 1200, Nowhere n’s son 

doesn’t have to elect as it is B who will have to make the decision on what to do. 

When does a person elect to dissent? 

According to section 35 If the owner decides not to approve the transfer, he will surrender the 

transferred service to him and this service will be returned to the transferor or his representative as 

if he had not been released. Following could take place: 

• The transfer is voluntary and the Transferor had died or had become incapable of doing a 

fresh transfer. 
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• In all cases where the transfer must be checked, it is the responsibility of the transferor or 

his representative to compensate disappointed buyers. The compensation amount is the 

amount or value of the property that will be transferred if the option. 

 

EXCEPTIONS TO THIS DOCTRINE AS STATED BY SECTION 35 

Section 35 states that if the property owner is transferred by the seller, a particular service is started 

and that the service is pressed to apply to that property if the owner claims the property. Which 

must release the performance of certain properties. He is not obliged to release the compensation 

given to him by the same transaction if you receive such compensation for two years, you must 

assume that you have chosen the transfer. 

Mohd. Kader Ali fakir V lukman hakim 

The basis of the doctrine of choice is that the person who uses the instrument must also bear the 

burden imposed in this way and that he cannot carry under and against the same instrument. This 

is a violation of general rules that cannot be accepted or rejected by anyone. This doctrine is based 

on the fictional intent of this ether that the law implies that the author of the instrument intends to 

manifest any part of it. There is an obligation for anyone using a will or other instrument to make 

that instrument fully effective, which donors or settlers cannot have. However, what effect can be 

obtained from his agreement that has received compensation based on the same instrument? The 

law will apply to the applicant’s obligation to use the instrument in full force and effect. If the tool 

is partially invalid, the rest is enough to place someone to vote if they say so. 

 

PRINCIPLE OF APPORTIONMENT 

Section 36 & 37 of the Transfer of Property Act lay down the rules regarding the principle of 

apportionment. Section 36 states- ”In the absence of a contract or local usage to the contrary, all 

rents annuities, pensions, dividends and other periodical payments in the nature of income shall, 

upon the transfer of the interest of the person entitled to receive such payments, be deemed, as 

between the transferor and the transferee, to accrue due from day to day, and to be apportion able 

accordingly, but to be payable on the days appointed for the payment thereof.” 
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Although this principle does not usually apply to transactions of transfer of property which take 

place through ‘operation of law’ but there are exceptions in cases where the rule has been applied 

on grounds of equity. 

The expression ‘apportionment’ means division of a common fund between several claimants. It 

is classified into two types- ‘Apportionment by time’ and ‘Apportionment by estate’-: 

Apportionment by time 

When a property yields income which is periodical in nature, the question of apportionment of this 

periodical income between the transferor and transferee is bound to arise. The general rule of 

transfer of interest along with the property between the transferor and the transferee as laid down 

by section 8 of the Act is inapplicable in cases of apportionment of the periodical income.  

The section clearly lays down that all periodical income shall be accrued and apportioned on a day 

to day basis. 

Liability of the tenant– Unlike section 8, section 6 is applicable in terms of a transaction between 

the transferor and the transferee and does not hold the tenant liable as the section makes the 

principle of apportionment applicable only between the transferor and the transferee. 

Concept of Transfer– The basic concept of Transfer of Property Act, 1882 says that when a 

property is lent to several owners, any one of the several cannot ask for his specific share of rent 

or for eviction on the ground that he being the co-owner has the right to ask for rent and evict in 

cases of non-payment of the same. 

Further, this section like all others are read in light of section 8 under the transfer of property act. 

The act lays down that all interest including the rents and profits are to be transferred from the 

transferor to the transferee. In cases where the income accrues from day to day basis, the transferee 

would then from the date of transfer receive the income on a daily basis. Where however the 

income does not accrue on a daily basis and is in the form of periodical payments, the amount shall 

be apportioned between the transferor and the transferee. 

Apportionment by estate- 
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Section 37 deals with this kind of apportionment stating that “ When, in consequence of a transfer, 

property is being divided and held in several shares, and thereupon the benefit of any obligation 

relating to the property as a whole passes from one to several owners of the property, the 

corresponding duty shall, in the absence of a contract, to the contrary amongst the owners, be 

performed in favour of each of such owners in proportion to the value of his share in the property, 

provided that the duty can be severed and that the severance does not substantially increase the 

burden of the obligation the duty shall be performed for the benefit of such one of the several 

owners as they shall jointly designate for that purpose: 

Provided that no person on whom the burden of the obligation lies shall be answerable for failure 

to discharge it in manner provided by this section, unless and until he has had reasonable notice of 

the severance. 

Nothing in this section applies to leases for agricultural purposes unless and until the State 

Government by notification in the Official Gazette so directs”. 

In other words, when the whole of a property is transferred to more than one person, any benefit 

arising out of obligation to the property is transferred to the several owners. Therefore in such a 

case, the obligation attached to the property must then be performed in favour of each of the several 

owners in proportion to their respective share in the property. The rule is applicable only after 

fulfilment of the below conditions: 

 The person who is obligated with the duty to fulfil the burden under this section must have 

notice of the same. 

 The obligation should be of a character which can be severed. 

  The severance of the obligation should not end up increasing the burden of the obligation. 

Thus apportionment by estate simply means division and further transfer of a property in the hands 

of a few owners who are thereby liable to fulfil the obligations attached to the share of property. 

The difference between this section and the previous one is that each section deals with one of the 

two kinds of apportionment. While sec. 36 deals with the apportionment of time, sec. 37 deals with 

that of the estate. 
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Section 37 i.e. apportionment by estate contemplates a scenario where each share whether in terms 

of income or rent of the various owners is apportioned according to their particular share in the 

property. In cases of tenancy, the tenant is to be informed if he has to pay each owner separately 

but in cases where the apportionment isn’t done or the tenant isn’t informed, the tenant will be 

liable only singly. 

This clearly explains that even if the estate is in the state of tenancy, it can still be apportioned.  

Illustrations 

 X sells a flat to W, Y, Z and leases the same to C. C has notice of the fact that W is a 

contributory to the extent of half of the selling price which is Rs.100/-. Thus C must pay 50/- 

to W, 25/- to Y, 25/- to Z according to the joint direction of W,Y,Z. 

 A, B, C, E jointly own a farming land and lease it to D. D agrees to work for A for one week 

every year as a farmer. Later on B, C, E want D to work separately for each of them. D is not 

liable to work for more than a week every year. 

 

 

TRANSFER WHERE THIRD PERSON IS ENTITLED TO 

MAINTENANCE 

Section 39 of the Transfer of Property Act, 1882, discusses where a third person has a right to 

receive maintenance, or a provision for advancement or marriage, from the profits of immovable 

property, and such property is transferred, the right may be enforced against the transferee, if he 

has notice thereof or if the transfer is gratuitous; but not against a transferee for consideration and 

without notice of the right, nor against such property in his hands. 

 

 

BURDEN OF OBLIGATION IMPOSING RESTRICTION ON USE OF 

LAND 
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Section 40 of Transfer of Property Act 1882 : "Burden of obligation imposing restriction on use 

of land" 

Where, for the more beneficial enjoyment of his own immovable property, a third person has, 

independently of any interest in the immovable property of another or of any easement thereon, a 

right to restrain the enjoyment in a particular manner of the later property, or or of obligation 

annexed to ownership but not amounting to interest or easement. 

 

Where a third person is entitled to the benefit of an obligation arising out of contract and annexed 

to the ownership of immovable property, but not amounting to an interest therein or easement 

thereon, such right or obligation may be enforced against a transferee with notice thereof or a 

gratuitous transferee of the property affected thereby, but not against a transferee for consideration 

and without notice of the right or obligation, nor against such property in his hands. 

Illustration 

A contracts to sell Sultanpur to B. While the contract is still in force he sells Sultanpur to C, who 

has notice of the contract. B may enforce the contract against C to the same extent as against A. 

 

TRANSFER BY OSTENSIBLE OWNER 

Section 41 of the Act deals with ostensible owner and it has been defined as: 

“Transfer by Ostensible Owner: Where, with the consent, express or implies, of the persons 

interested in immovable property, a person is the ostensible owner of such property and transfer 

the same for consideration, the transfer shall not be voidable on the grounds that the transferor was 

not authorized to make it: provided that the transferee, after taking reasonable care to ascertain that 

the transferor had power to make the transfer, has acted in good faith.” 
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The section lays down certain requirements to avail the benefit of this section. They are: 

 The primary condition is that the person who is transferring the property should be ostensible 

owner. 

 There should be consent form the real owner, which can be implied or express form. 

 The ostensible owner should get some consideration in return of the property. 

 Reasonable care has to be taken by the transferee about the authority of transferor to the 

property and the transferee had acted in good faith. 

 It goes without saying that this section is applicable only to transfer of immovable property 

and not in case of movable property. 

‘OSTENSIBLE OWNER’ 

Ostensible owner is not the real owner but who can represent himself as the real owner to the 

3rd party for such dealings. He has acquired that right by the willful neglect or acquiesces by the 

real owner of the property thereby making him an ostensible owner. A person who has gone abroad 

for some years has given his property to his family relative for making use of it for agricultural 

purpose and for all other purposes as he may deem fit. In this case the family relative is the 

ostensible owner and if during that period he sells the property to a third party, then the real owner 

after coming back cannot claim his property and say that the person was not authorized to transfer 

his property. An alternative case can be when the property is in wife’s name but husband used to 

take care of it and the other dealings related to the property. If the husband thereby sells this 

property, the wife cannot claim her property back. Or as in the Mohamad Shakur v Shah Jehan, in 

which the real owners lived in a different village, and had authorized a widow to use the property 

as she liked and afterwards she sold it. The real owner lost the case and the transfer was a valid 

one. 
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TRANSFER BY PERSON HAVING AUTHORITY TO REVOKE FORMER 

TRANSFER 

The section 42 states that a person transfers any immoveable property, reserving power to revoke 

the transfer, and subsequently transfers the property for consideration to another transferee, such 

transfer operates in favour of such transferee (subject to any condition attached to the exercise of 

the power) as a revocation of the former transfer to the extent of the power. 

 

TRANSFER BY UNAUTHORISED PERSON WHO SUBSEQUENTLY 

ACQUIRES INTEREST IN PROPERTY TRANSFERRED 

Section 43– Transfer by unauthorized persons means, where someone fraudulently shows that he’s 

authorized for the transfer of certain immovable property and declares to transfer such property 

for consideration such transfer shall at the choice of the transferee. 

Illustration  

‘X’, the son of ‘Y’. ‘X’ has separated from his father. ‘X’ sells 4 fields to ‘Z’ that ‘A’, ‘B’, ‘C’, 

‘D’, representing that he is authorized to transfer the same. From these fields ‘C’ does not belong 

to ‘X’, it has been retained by ‘Y’ on the partition. But on Y’s dying ‘X’ as heir obtains ‘C’. ‘Z’, 

not having revoked the contract of sale, may require ‘X’ to deliver ‘C’ to him. 

The general rule of Nemo dat quod non-habet (no one can give to different person, what he himself 

doesn’t have the rights)has been relaxed through this section, 

For the applying of this section following must be satisfied: 

• There must be a fraudulent representation of ownership by the transferor. 

• Transfer must be by the incorrect owner. 

• The transferee must act on it false representation in good faith. 

• The transfer is for consideration. 

• The property which someone professed to transfer subsequently acquires some interest in 

that property. 

https://indiankanoon.org/doc/1907896/
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• The contract of transfer still subsists. 

Subsequently acquired interest doesn’t pass automatically to transferee but only if he claims right 

in such property. 

The exception to the present section protects the rights of the record transferee in good faith and 

also the consideration who has no notice of the choice in favour of the primary transferee. 

 

TRANSFER BY ONE CO-OWNER 

Section 44 of the Act lays down that if one co-owner of the immovable property transfers his share 

in the property, the transferee of such share acquires the rights of the transferor. That implies the 

transferee will be clothed with all the rights of the transferor. Such rights include the right to joint 

possession and the right to partition to the extent enjoyed by the transferor. 

The right of transfer will apply to all transferees including mortgagee, lessee etc. However in case 

of a dwelling house belonging to an undivided family transferred by the transferee who is not a 

member of the family in that case he is not entitled to joint possession or other common or part 

enjoyment of the house.  

 In the case of Durga v. Debidas, the family members were separated and living in different 

places. They stayed in that house for specific purposes. The Court held that using a property for a 

short period and for a specific purpose will not make it a dwelling house. Dwelling house is one 

where there is ancestral dwelling in existence and the family members should have not abandoned 

the house. 

 

Principle involved 

This section is based on the principle of subrogation and substitution where the transferee will be 

bestowed with all the rights of the transferor on the transfer of the immovable property. For 

example A, B and C mortgage their field to X. C subsequently transfers his share in the field to D. 

Under this circumstance, D will have the right to joint possession with A and B and also the right 

to claim partition however the share acquired by D will still be subject to the mortgage. 
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Transfer by co-owners of share in the common property 

Section 47 states that when several co-owners of immovable property transfer a share in the 

immovable property without specifying the exact share or shares of the transferors, the transfer 

among such transferors take effect on such shares equally when the shares are equal. However, if 

the share in the property is unequal the transfer will take effect proportionately to the extent of the 

share.  

Illustration 

A the owner of 80 units, B and C the owner of 40 units each in a property, transfer 20 units of 

share to D, without specifying from which of their shares the transfer is made. To that effect the 

transfer of a share shall be in proportion to their holding, that is 10 units from the share of A and 

half a unit from the share of B and C each. 

In the case of Baldev Singh v. Darshani Dev, the Court held that the co-owner should be in actual 

physical possession of the immovable property to transfer a valid legal title of that property. If the 

co-owner is not in actual possession of the land then the transferee will be entitled to a share in the 

property or get a decree for joint possession or he can claim compensation from the co-owner. 

 

JOINT TRANSFER FOR CONSIDERATION 

A transferee on the other hand is a person in whose favor the transfer has been. There can be more 

than one transferees in a legal transaction of property under the act. The concept of joint transfers 

is dealt by section 45 under the Transfer of property Act: 

It states “where immovable property is transferred for consideration to two or more persons and 

such consideration is paid out of a fund belonging to them in common, they are, in the absence of 

a contract to the contrary, respectively entitled to interests in such property identical, as nearly as 

may be, with the interests to which they were respectively entitled in the fund; and, where such 

consideration is paid out of separate funds belonging to them respectively, they are, in the absence 

of a contract to the contrary, respectively entitled to interests in such property in proportion to the 

shares of the consideration which they respectively advanced. 
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In the absence of evidence as to the interests in the fund to which they were respectively entitled, 

or as to the shares which they respectively advanced, such persons shall be presumed to be equally 

interested in the property”. 

Illustration  

A transfers his property to B and C. Even though B and C agree to joint ownership they have a 

dispute over their share of interest in the property and there is no contract to prove the same. In 

this case, B and C will be entitled to the same interest in the property as their share in the property 

as co-owners at the time of purchase.  

 

TRANSFER BY CO-OWNERS OF SHARE IN COMMON PROPERTY 

Section 47of Transfer of Property Act states that where several co-owners of immoveable property 

transfer a share therein without specifying that the transfer is to take effect on any particular share 

or shares of the transferors, the transfer, as among such transferors, takes effect on such shares 

equally where the shares were equal, and where they were unequal, proprotionately to the extent 

of such shares.  

Illustration  

A, the owner of an eight-anna share, and B and C, each the owner of a four-anna share, in 

mauzaSultanpur, transfer a two-anna share in the mauza to D, without specifying from which of 

their several shares the transfer is made. To give effect to the transfer one-anna share is taken from 

the share of A, and half-an-anna share from each of the shares of B and C. 

 

PRIORITY OF RIGHTS CREATED BY TRANSFER 

Section 48 provides that when with respect to one property documents of transfer of rights therein 

are executed at different points of time, then, earlier documents would prevail over later 

documents. 
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When a person owns a property he owns a bundle of rights ie an owner may let out the property-

one right, he may then mortgage the same- second right, and then he may sell whatever rights 

remaining, in him as a mortgagor of a tenanted property-a third right. 

Rights which are talked of in any property which is the subject matter of Section 48 of the Transfer 

of Property Act, would include rights either in whole or in part of the property and either entire 

ownership rights or even part rights in the property. 

Section 48 of the Transfer of Property Act specifically uses the expression rights in an immovable 

property and not complete ownership rights indicating that once different rights exist in an 

immovable property; qua one right in an immovable property which is transferred at one earlier 

point of time, the said earlier transaction will prevail over a right of the same nature created later 

qua the same immovable property. 

Illustration   

If a tenancy right is created with respect to one floor in a property on one date and thereafter 

tenancy rights are again created with respect to the same floor on a later date, then the earlier 

tenancy rights created will prevail over the later created tenancy rights. Tenancy rights are 

obviously lesser rights than the complete ownership rights in a suit property. 

 

TRANSFEREE’S RIGHT UNDER POLICY 

Section 49 of the Act states that where immoveable property is transferred for consideration, and 

such property or any part thereof is at the date of the transfer insured against loss or damage by 

fire, the transferee, in case of such loss or damage, may, in the absence of a contract to the contrary, 

require any money which the transferor actually receives under the policy, or so much thereof as 

may be necessary, to be applied in reinstating the property. 

 

RENT BONA FIDE PAID TO HOLDER UNDER DEFECTIVE TITLE 
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Section 50 provides that when the transferee of immovable property makes any improvement on 

the property, believing in good faith that he is absolutely entitled thereto, and he is subsequently 

evicted therefrom by any person having a better title, the transferee has a right to require the person 

causing the eviction either to have the value of the improvement estimated and paid or secured to 

the transferee, or to sell his interest in the property to the transferee at the then market value thereof, 

irrespective of the value of such improvement. 

The amount to be paid or secured in respect of such improvement shall be the estimated value 

thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or sown on the property crops 

which are growing when he is evicted therefrom, he is entitled to such crops and to free ingress 

and egress to gather and carry them. 

 

IMPROVEMENTS MADE BY BONA FIDE HOLDERS UNDER 

DEFECTIVE TITLES 

The transfer of Property Act, 1882 collaborates all the possible transactions between a transferor 

and a transferee. Similarly, section 51 of the Property act lays down “when the transferee of 

immovable property makes any improvement on the property, believing in good faith that he is 

absolutely entitled thereto, and he is subsequently evicted therefrom by any person having a better 

title, the transferee has a right to require the person causing the eviction either to have the value of 

the improvement estimated and paid or secured to the transferee, or to sell his interest in the 

property to the transferee at the then market value thereof, irrespective of the value of such 

improvement. 

The amount to be paid or secured in respect of such improvement shall be the estimated value 

thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or sown on the property crops 

which are growing when he is evicted therefrom, he is entitled to such crops and to free ingress 

and egress to gather and carry them”. 
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Thus, the transferee who if unaware of the rights, in good faith makes any kinds of improvements 

ought to be compensated with.  

Illustration  

X is the owner of an immovable property. He rents it to Y who continues to pay him rent unaware 

that X has now mortgaged his house to Z and upon the mortgage, Z being the mortgagee is now 

entitled to the rent. Y will not be charged again.Therefore, a tenant paying rent in advance in good 

faith to a person who is no longer entitled to receive will not be chargeable with the rent again, 

whereas any advance paid as a loan amount will not be protected like the loan amount. 

 

TRANSFER OF PROPERTY PENDING SUIT RELATING THERETO 

The major idea lying behind Section 52 is that in a suit, which is still pending in terms of its 

determination, the status quo should be maintained and therefore it should remain unaffected by 

the act of any of the parties to the suit. It makes it expressly clear that during a case wherein the 

dispute between any of the events is in regards to the right of any immovable property, such assets 

cannot be transferred by using any of the parties to the fit which as a end result might also affect 

the rights of the opposite birthday party concerned in the dispute. This principle does not get 

eliminated after the dismissal of the suit. After the dismissal of the litigation and earlier than filling 

of the appeal, the ‘lis’ maintains to exist and consequently the defendant may be prevented from 

transferring the property to the prejudice of the plaintiff. The explanation to the Section makes it 

quite clear that the lis shall be deemed to have started from the date whilst the plaint will be 

supplied in the court and shall continue to exist until the time such proceeding has been decided 

and a final order or decree has been obtained accompanied with complete satisfaction or discharge 

of such degree or order. 

 

CONCEPT OF THE DOCTRINE OF LIS PENDENS 

The doctrine of lis pendens is a very old doctrine and finds operation in the English Common Law. 

Under this doctrine, judgments regarding immovable properties were regarded as overriding any 
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transfer made by the parties during pendency of the litigation. Later on this doctrine was also 

adopted by equity for a better and more regular administration of justice.The word lis means an 

action or a suit or litigation, while the word pendens denotes pending. Hence, the words lis 

pendens primarily suggest a pending suit or a pending litigation. This doctrine of lis pendens is 

best expressed in the maxim- “pendente lite nihil innovature”, which says that nothing new should 

be introduced during the pendency of litigation. In the case of Supreme General Films Exchange 

Ltd. v. Sri Nath Singhji Deo, a theatre was attached in execution of a decree against its owner. 

During attachment, the owner leased the theatre to M/s. Supreme General Films Exchange Ltd. It 

was held by the Supreme Court that the lease was hit by the doctrine of lis pendens. 

 

FraudulentTransfer 

The term fraudulently has been explained by Section 25 of the Indian Penal Code. According to 

it, when a thing is done by a person with the intention to defraud the other, he is said to have done 

that thing fraudulently. 

Section 53 recognizes the need to protect the interest of the creditors. The rule of equity, justice, 

and good conscience has been incorporated in this section. It prevents a person from defeating the 

legitimate claims of his creditors. 

 

Essentials of Section 53 of TPA 

 

53 (1): 

1. Transfer by the transferor 

2. Of immovable property 

3. With the intention to defeat or delay his creditors 

4. The transfer is voidable at the option of the creditor defeated or delayed. 
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Provided that there is no subsequent transferee, who 

 1. Acted in good faith, and 

 2. The transfer was for consideration. 

 

53 (2): 

1. Transfer by the transferor 

2. Of immovable property 

3. The transfer is done without consideration 

4. The transfer is done with the intention to defraud a subsequent transferee 

5. Such transfer is voidable at the option of the subsequent transferee. 

 

Kanchanbai v. Moti Chand: 

Transferor owed the Creditor Rs. 2600. The creditor asked for the money back/recovery of money. 

When even after being asked for the recovery of money, the transferor didn't pay back, the creditor 

threatened to file a suit. After receiving the notice of the same, the transferor executed a gift deed 

in favour of her daughter in law. Creditor filed a suit under Section 53 of TPA against the transfer. 

It was contended by the transferor that Section 53 of TPA was not attracted in the present case as 

there was just a single creditor. 

It was observed by the court that the phrase creditors would also include a single creditor. The 

section would be attracted even when a single creditor is defrauded or there was intention just to 

defraud a single creditor. Here the transfer was done with the intention to defeat and delay the 

creditor's claim. Hence, section 53 would be applicable. 

 

DOCTRINE OF PART PERFORMANCE 
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The doctrine of partial performance of the contract is based on the general doctrine of fraud 

prevention. Its aim is to safeguard the transferee who has taken ownership of the property and 

invested money in further improvements. When a transferee has taken custody in the belief that 

the transfer would be done in accordance with the statute, it will be inequitable for the transferor 

to regard the transferee as a trespasser. Section 53A of the Act imposes a constitutional prohibition 

on the transferor to claim ownership of the immovable property by the transferee in his possession. 

It prevents the transferor from seeking ownership of the proposed transferee. For example, if the 

transferor attempts to take control of the transferee by intimidation, the proposed transferee will 

have the right to bring an action to enforce the bar of Section 53A of the act against the transferee. 

                                       

53A Part performance—Where any person contracts to transfer for consideration any immovable 

property by writing signed by him or on his behalf from which the terms necessary to constitute 

the transfer can be ascertained with reasonable certainty, and the transferee has, in part 

performance of the contract, taken possession of the property or any part thereof, or the transferee, 

being already in possession, continues in possession in part performance of the contract and has 

done some act in furtherance of the contract, and the transferee has performed or is willing to 

perform his part of the contract, then, notwithstanding that where there is an instrument of transfer, 

that the transfer has not been completed in the manner prescribed therefore by the law for the time 

being in force, the transferor or any person claiming under him shall be debarred from enforcing 

against the transferee and persons claiming under him any right in respect of the property of which 

the transferee has taken or continued in possession, other than a right expressly provided by the 

terms of the contract: Provided that nothing in this section shall affect the rights of a transferee for 

consideration who has no notice of the contract or of the part performance thereof. 
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Provided that nothing in this section affects the rights of the transferee for consideration who has 

no notice of the contract or part performance of the contract. 

Following conditions should be complied under Section 53A; 

  There should be a contract for consideration in writing and same should be signed by the 

transferor; 

  The contract should be for transfer of immovable property and from therein the term 

necessary to constitute transfer should be certainly ascertained; 

 The transferred should have taken possession of the property and has done something for 

furtherance of the contract; 

 The transferee should be ready and willing to perform his part of the contract; and 

  In this case even without execution of sale deed, the transferee acquires the right in the 

property and the transferor cannot claim any right in respect of property under consideration 

other than the rights expressly provided in the terms of contract.  

 The plea of part performance is not available to be raised against a transferee for consideration 

who has no notice of the contract or of the part performance thereof. 
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TRANSFER OF PROPERTY ACT 1882 (SECTION 122 – 129) 

       

 

INTRODUCTION 

A Gift is generally regarded as a transfer of ownership of a property where the sender willingly 

brings into effect such transfer without any compensation or consideration in monetary value. It 

may be in the form of moveable or immoveable property and the parties may be two living persons 

or the transfer may take place only after the death of the transferor. When the transfer takes place 

between two living people it is called inter vivos, and when it takes place after the death of the 

transferor it is known as testamentary. Testamentary transfers do not fall under the scope 

of Section 5 of the Transfer of Property Act, and thus, only inter vivos transfers are referred to as 

gifts under this Act. 

If the essential elements of the gift are not implemented properly it may become revoked or void 

by law. There are many provisions pertaining to the gifts. All such provisions, for example, types 

of property which may be gifted, modes of making such gift, competent transferor, suspension and 

revocation of gift, etc. are discussed in this article. 

 

https://indiankanoon.org/doc/1272508/
https://indiankanoon.org/doc/515323/
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CHAPTER VII OF TRANSFER OF PROPERTY ACT, 1882 DEFINES 

GIFT 

122. “Gift” defined 

“Gift” is the transfer of certain existing movable or immovable property made voluntarily and 

without consideration, by one person, called the donor, to another, called the donor, and accepted 

by or on behalf of the donee. 

Acceptance when to be made-Such acceptance must be made during the lifetime of the donor and 

while he is still capable of giving. 

If the donee dies before acceptance, the gift is void. 

123. Transfer how effected 

For the purpose of making a gift of immovable property, the transfer must be effected by a 

registered instrument signed by or on behalf of the donor, and attested by at least two witnesses. 

For the purpose of making a gift of movable property, the transfer may be effected either by a 

registered instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods sold may be delivered. 

124. Gift of existing and future property 

A gift comprising both existing and future property is void as to the latter. 

125. Gift to several of whom one does not accept 

A gift of a thing to two or more donees, of whom one does not accept it, is void as to the interest 

which he would have taken had he accepted. 

126. When gift may be suspended or revoked 

The donor and donee may agree that on the happening of any specified event which does not 

depend on the will of the donor a gift shall be suspended or revoked; but a gift which the parties 
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agree shall be revocable wholly or in part, at the mere will of the donor, is void wholly or in part, 

as the case may be. 

A gift may also be revoked in any of the cases (save want or failure of consideration) in which, if 

it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the rights of transferees for 

consideration without notice. 

Illustrations 

(a) A gives a field to B, reserving to himself, with B’s assent, the right to take back the field in 

case B and his descendants die before A. B dies without descendants in A’s lifetime. A may take 

back the field. 

(b) A gives a lakh of rupees to B, reserving to himself, with B’s assent, the right to take back at 

pleasure Rs. 10,000 out of the lakh. The gift holds goods as to Rs. 90,000, but is void as to Rs. 

10,000, which continue to belong to A. 

127. Onerous gifts 

Where a gift in the form of a single transfer to the same person of several things of which one is, 

and the others are not burdened by an obligation, the donee can take nothing by the gift unless he 

accepts it fully. 

Where a gift is in the form of two or more separate and independent transfers to the same person 

of several things, the donee is at liberty to accept one of them and refuse the others, although the 

former may be beneficial and the latter onerous. 

Onerous gift to disqualified person: A donee not competent to contract and accepting property 

burdened by any obligation is not bound by his acceptance. But if, after becoming competent to 

contract and being aware of the obligation, he retains the property given, he becomes so bound. 

Illustrations 
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(a) A has shares in X, a prosperous joint stock company, and also shares in Y, a joint stock 

company in difficulties. Heavy calls are expected in respect of the shares in Y. A gives B all his 

shares in joint stock companies. B refuses to accept the shares in Y. He cannot take the shares in 

X. 

(b) A, having a lease for a term of years of a house at a rent which he and his representatives are 

bound to pay during the term, and which is more than the house can be let for, gives to B the lease, 

and also, as a separate and independent transaction, a sum of money. B refuses to accept the lease. 

He does not by this refusal forfeit the money. 

128. Universal donee 

Subject to the provisions of section 127, where a gift consists of the donor’s whole property, the 

donee is personally liable for all the debts due by and liabilities of the donor at the time of thegift 

to the extent of the property comprised therein. 

129. Saving of donations mortis causa and Mohammedan Law 

Nothing in this Chapter relates to giftsof moveable property made in contemplation of death, or 

shall be deemed to affect any rule of Mohammedan law. 

What may be referred to as a gift 

Gift  

Section 122 of Transfer of Property Act defines a gift as the transfer of an existing moveable or 

immovable property. Such transfers must be made voluntarily and without consideration. The 

transferor is known as the donor and the transferee is called the donee. The gift must be accepted 

by the donee. This Section defines a gift as a gratuitous transfer of ownership in some property 

that is already existing. The definition includes the transfer of both immovable and moveable 

property. 

 

PARTIES TO A GIFT TRANSFER 

https://indiankanoon.org/doc/881325/
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Donor  

The donor must be a competent person, i.e., he must have the capacity as well as the right to make 

the gift. If the donor has the capacity to contract then he is deemed to have the capacity to make 

the gift. This implies that at the time of making a gift, the donor must be of the age of majority and 

must have a sound mind. Registered societies, firms, and institutions are referred to as juristic 

persons, and they are also competent to make gifts. Gift by a minor or insane person is void. 

Besides capacity, the donor must also have the right to make a gift. The right of the donor is 

determined by his ownership rights in the property at the time of the transfer because gift means 

the transfer of the ownership. 

Donee 

Donee does not need to be competent to contract. He may be any person in existence at the date 

of making the gift. A gift made to an insane person, or a minor, or even to a child existing in the 

mother’s womb is valid subject to its lawful acceptance by a competent person on his/her behalf. 

Juristic persons such as firms, institutions, or companies are deemed as competent donee and gift 

made to them is valid. However, the donee must be an ascertainable person. The gift made to the 

general public is void. If ascertainable, the donee may be two or more persons. 

 

ESSENTIAL ELEMENTS 

There are the following five essentials of a valid gift: 

1. Transfer of ownership 

2. Existing property 

3. Transfer without consideration 

4. Voluntary transfer with free consent 

5. Acceptance of the gift 

 

TRANSFER OF OWNERSHIP 
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The transferor, i.e., the donor must divest himself of absolute interest in the property and vest it in 

the transferee, i.e., the donee. Transfer of absolute interests implies the transfer of all the rights 

and liabilities in respect of the property. To be able to affect such a transfer, the donor must have 

the right to ownership of the said property. Nothing less than ownership may be transferred by 

way of gift. However, like other transfers, the gift may also be made subject to certain conditions.  

 

EXISTING PROPERTY 

The property, which is the subject matter of the gift may be of any kind, movable, immovable, 

tangible, or intangible, but it must be in existence at the time of making a gift, and it must be 

transferable within the meaning of Section 5 of the Transfer of Property Act. 

Gift of any kind of future property is deemed void. And the gift of spes successionis (expectation 

of succession) or mere chance of inheriting property or mere right to sue, is also void. 

 

TRANSFER WITHOUT CONSIDERATION 

A gift must be gratuitous, i.e., the ownership in the property must be transferred without any 

consideration. Even a negligible property or a very small sum of money given by the transferee in 

consideration for the transfer of a very big property would make the transaction either a sale or an 

exchange. Consideration, for the purpose of this section, shall have the same meaning as given 

in Section 2(d) of the Indian Contract Act. The consideration is pecuniary in nature, i.e., in 

monetary terms. Mutual love and affection are not pecuniary consideration and thus, property 

transferred in consideration of love and affection is a transfer without consideration and hence a 

gift. A transfer of property made in consideration for the ‘services’ rendered by the donee is a gift. 

But a property transferred in consideration of donee undertaking the liability of the donor is not 

gratuitous, therefore, it is not a gift because liabilities evolve pecuniary obligations. 

 

VOLUNTARY TRANSFER WITH FREE CONSENT 

https://indiankanoon.org/doc/1272508/
https://indiankanoon.org/doc/877630/
https://indiankanoon.org/doc/171398/
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The donor must make the gift voluntarily, i.e., in the exercise of his own free will and his consent 

as is a free consent. Free consent is when the donor has the complete freedom to make the gift 

without any force, fraud coercion, and undue influence. Donor’s will in executing the deed of the 

gift must be free and independent. Voluntary act on a donor’s part also means that he/she has 

executed the gift deed in full knowledge of the circumstances and nature of the transaction. The 

burden of proving that the gift was made voluntarily with the free consent of the donor lies on the 

donee. 

 

ACCEPTANCE OF GIFT 

The donee must accept the gift. Property cannot be given to a person, even in gift, against his/her 

consent. The donee may refuse the gift as in cases of non-beneficial property or onerous gift. 

Onerous gifts are such where the burden or liability exceeds the actual market value of the subject 

matter. Thus, acceptance of the gift is necessary. Such acceptance may be either express or implied. 

Implied acceptance may be inferred from the conduct of the donee and the surrounding 

circumstances. When the donee takes possession of the property or of the title deeds, there is 

acceptance of the gift. Where the property is on lease, acceptance may be inferred upon the 

acceptance of the right to collect rents. However, when the property is jointly enjoyed by the donor 

and donee, mere possession cannot be treated as evidence of acceptance. When the gift is not 

onerous, even minimal evidence is sufficient to prove that the gift has been accepted by donee. 

Mere silence of the donee is indicative of the acceptance provided it can be established that the 

donee had knowledge of the gift being made in his favour. 

Where the deed of gift categorically stated that the property had been handed over to the donee 

and he had accepted the same and the document is registered, a presumption arises that the 

executants are aware of what was stated in the deed and also of its correctness. When such 

presumption is coupled with the recital in the deed that the donee had been put in possession of 

the property, the onus of disproving the presumption would be on the donor and not the donee. 

Where the donee is incompetent to contract, e.g., minor or insane, the gift must be accepted on his 

behalf by a competent person. The gift may be accepted by a guardian on behalf of his ward or by 
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a parent on behalf of their child. In such a case, the minor, on attaining majority, may reject the 

gift.  

Where the donee is a juristic person, the gift must be accepted by a competent authority 

representing such legal person. Where the gift is made to a deity, it may be accepted by its agent, 

i.e., the priest or manager of the temple. 

Section 122 provides that the acceptance must be made during the lifetime of the donor and while 

he is still capable of giving. The acceptance that comes after the death or incompetence of the 

donor is no acceptance. If the gift is accepted during the life of the donor but the donor dies before 

the registration and other formalities, the gift is deemed to have been accepted and the gift is valid. 

 

MODES OF MAKING A GIFT 

Section 123 of the Transfer of Property Act deals with the formalities necessary for the completion 

of a gift. The gift is enforceable by law only when these formalities are observed. This Section 

lays down two modes for effecting a gift depending upon the nature of the property. For the gift 

of immovable property, registration is necessary. In case the property is movable, it may be 

transferred by the delivery of possession. Mode of transfer of various types of properties are 

discussed below: 

 

IMMOVABLE PROPERTIES 

In the case of immovable property, registration of the transfer is necessary irrespective of the value 

of the property. Registration of a document including gift-deed implies that the transaction is in 

writing, signed by the executant (donor), attested by two competent persons and duly stamped 

before the registration formalities are officially completed. In the case of Gomtibai v. Mattulal, it 

was held by the Supreme Court that in the absence of written instrument executed by the donor, 

attestation by two witnesses, registration of the instrument and acceptance thereof by the donee, 

the gift of immovable property is incomplete. 

https://www.legalcrystal.com/act/40373/transfer-of-property-act-1882-section-123
https://indiankanoon.org/doc/1199438/
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The doctrine of part performance is not applicable to gifts; therefore, all the conditions must be 

complied with. A donee who takes possession of the land under unregistered gift-deed cannot 

defend his possession on being evicted. The following must be kept in mind regarding the 

requirement of registration: 

• Registration of the gift of immovable property is must, however, the gift is not suspended 

till registration. A gift may be registered and made enforceable by law even after the death 

of the donor, provided that the essential elements of the gift are all present. 

• In case the essential elements of a valid gift are not present, the registration shall not 

validate the gift. 

It has been observed by the courts that under the provisions of the Transfer of Property Act, Section 

123, there is no requirement for delivery of possession in case of an immovable gift. The same has 

been held in the case of Renikuntla Rajamma v. K. Sarwanamma that the mere fact that the donor 

retained the right to use the property during her lifetime did not affect the transfer of ownership of 

the property from herself to the donee as the gift was registered and accepted by the donee.  

 

MOVABLE PROPERTIES 

In the case of movable properties, it may be completed by the delivery of possession. Registration 

in such cases is optional. The gift of a movable property effected by delivery of possession is valid, 

irrespective of the valuation of the property. The mode of delivering the property depends upon 

the nature of the property. The only things necessary are the transfer of the title and possession in 

favour of the donee. Anything which the parties agree to consider as delivery may be done to 

deliver the goods or which has the effect of putting the property in the possession of the transferee 

may be considered as a delivery. 

 

ACTIONABLE CLAIMS 

Actionable claims are defined under Section 3 of the Transfer of Property Act. It may be unsecured 

money debts or right to claim movables not in possession of the claimant. Actionable claims are 

beneficial interests in movable. They are thus intangible movable properties. Transfer of actionable 

https://indiankanoon.org/doc/11608427/
https://indiankanoon.org/doc/1345438/
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claims comes under the purview of Section 130 of the Act. Actionable claims may be transferred 

as gift by an instrument in writing signed by the transferor or his duly authorised agent. 

Registration and delivery of possession are not necessary. 

 

A GIFT OF FUTURE PROPERTY 

Gift of future property is merely a promise which is unenforceable by law. Thus, Section 124 of 

the Transfer of Property Act renders the gift of future property void. If a gift is made which consists 

of both present as well as future property, i.e., one of the properties is in existence at the time of 

making the gift and the other is not, the whole gift is not considered void. Only the part relating to 

the future property is considered void. Gift of future income of a property before it had accrued 

would also be void under Section 124. 

 

A GIFT MADE TO MORE THAN ONE DONEE 

Section 125 of the Act says that in case a property is gifted to more than one donee, one of whom 

does not accept it, the gift, to the extent of the interest which he would have taken becomes void. 

Such interest reverts to the transferor and does not go to the other donee. 

A gift made to two donees jointly with the right of survivorship is valid, and upon the death of 

one, the surviving donee takes the whole.  

 

PROVISIONS RELATING TO ONEROUS GIFTS 

Onerous gifts refer to the gifts which are a liability rather than an asset. The word ‘onerous’ means 

burdened. Thus, where the liabilities on a property exceed the benefits of such property it is known 

as an onerous property. When the gift of such a property is made it is known as an onerous gift, 

i.e., a non-beneficial gift. The donee has the right to reject such gifts.  

Section 127 provides that if a single gift consisting several properties, one of which is an onerous 

property, is made to a person then that person does not have the liberty to reject the onerous part 

https://indiankanoon.org/doc/1094056/
https://indiankanoon.org/doc/1601260/
https://indiankanoon.org/doc/1827698/
https://indiankanoon.org/doc/937398/
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and accept the other property. This rule is based upon the principle of “qui sentit commodum 

sentire debet et onus” which implies that the one who accepts the benefit of a transaction must also 

accept the burden of it. Thus, when two properties, one onerous and other prosperous, are given in 

gift to a donee in the same transaction, the donee is put under the duty to elect. He may accept the 

gift together with the onerous property or reject it totally. If he elects to accept the beneficial part 

of the gift, he is bound to accept the other which is burdensome. However, an essential element of 

this Section is a single transfer. Both the onerous and prosperous properties must be transferred in 

one single transaction only then they require the obligation to be accepted or rejected in a joint 

manner. 

In case the onerous gift is made to a minor and such donee accepts the gift, he retains the right to 

repudiate the gift on attaining the age of majority. He may accept or reject the gift on attaining 

majority and the donor cannot reclaim the gift unless the donee rejects it on becoming a major. 

 

UNIVERSAL DONEE 

The concept of universal donee is not recognised under English law, although universal succession, 

according to English law is possible in the event of the death or bankruptcy of a person. Hindu law 

recognises this concept in the form of ‘sanyasi’, a way of life where people renounce all their 

worldly possessions and take up spiritual life. A universal donee is a person who gets all the 

properties of the donor under a gift. Such properties include movables as well as 

immovables. Section 128 lays down in this regard that the donee is liable for all the debts and 

liabilities of the donor due at the time of the gift. This section incorporates an equitable principle 

that one who gets certain benefits under a transaction must also bear the burden therein. However, 

the donee’s liabilities are limited to the extent of the property received by him as a gift. If the 

liabilities and debts exceed the market value of the whole property, the universal donee is not liable 

for the excess part of it. This provision protects the interests of the creditor and makes sure that 

they are able to chase the property of the donor if he owes them. 

 

SUSPENSION OR REVOCATION OF GIFTS 

https://indiankanoon.org/doc/740248/
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Section 126 of the Act provides the legal provisions which must be followed in case of a 

conditional gift. The donor may make a gift subject to certain conditions of it being suspended or 

revoked and these conditions must adhere to the provisions of Section 126. This Section lays down 

two modes of revocation of gifts and a gift may only be revoked on these grounds. 

 

REVOCATION BY MUTUAL AGREEMENT 

Where the donor and the donee mutually agree that the gift shall be suspended or revoked upon 

the happening of an event not dependent on the will of the donor, it is called a gift subject to a 

condition laid down by mutual agreement. It must consist of the following essentials: 

• The condition must be expressly laid down 

• The condition must be a part of the same transaction, it may be laid down either in the gift-

deed itself or in a separate document being a part of the same transaction. 

• The condition upon which a gift is to be revoked must not depend solely on the will of the 

donor. 

• Such condition must be valid under the provisions of law given for conditional transfers. 

For e.g., a condition totally prohibiting the alienation of a property is void under Section 

10 of the Transfer of Property Act. 

• The condition must be mutually agreed upon by the donor and the donee. 

• Gift revocable at the will of the donor is void even if such condition is mutually agreed 

upon. 

REVOCATION BY THE RESCISSION OF THE CONTRACT 

Gift is a transfer; it is thus preceded by a contract for such transfer. This contract may either be 

express or implied. If the preceding contract is rescinded then there is no question of the subsequent 

transfer to take place. Thus, under Section 126, a gift can be revoked on any grounds on which its 

contract may be rescinded. For example, Section 19 of the Indian Contract Act makes a contract 

voidable at the option of the party whose consent has been obtained forcefully, by coercion, undue 

influence, misrepresentation, or fraud. Thus, if a gift is not made voluntarily, i.e., the consent of 

https://indiankanoon.org/doc/1856197/
https://indiankanoon.org/doc/576368/
https://indiankanoon.org/doc/576368/
https://indiankanoon.org/doc/353998/
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the donor is obtained by fraud, misrepresentation, undue influence, or force, the gift may be 

rescinded by the donor. 

The option of such revocation lies with the donor and cannot be transferred, but the legal heirs of 

the donor may sue for revocation of such contract after the death of the donor. 

The limitation for revoking a gift on the grounds of fraud, misrepresentation, etc, is three years 

from the date on which such facts come to the knowledge of the plaintiff (donor).  

The right to revoke the gift on the abovementioned grounds is lost when the donor ratifies the gift 

either expressly or by his conduct. 

 

BONAFIDE PURCHASER 

The last paragraph of Section 126 of the Act protects the right of a bonafide purchaser. A bonafide 

purchaser is a person who has purchased the gifted property in good faith and with consideration. 

When such a purchaser is unfamiliar with the condition attached to the property which was a 

subject of a conditional gift then no provision of revocation or suspension of such gift shall apply. 

Exceptions 

Section 129 of the Act provides the gifts which are treated as exceptions to the whole chapter of 

gifts under the Act. These are: 

• Donation’s mortis causa 

These are gifts made in contemplation of death.  

• Muslim-gifts (Hiba) 

These are governed by the rules of Muslim Personal Law. The only essential requirements are 

declaration, acceptance and delivery of possession. Registration is not necessary irrespective of 

the value of the gift. In case of a gift of immovable property worth more than Rupees 100, 

Registration under Section 17 of the Indian Registration Act is must, as it is applicable to Muslims 

as well. For a gift to be Hiba only the donor is required to be Muslim, the religion of the donee is 

irrelevant. 

https://indiankanoon.org/doc/1295659/
https://indiankanoon.org/doc/561156/
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CONCLUSION 

To constitute a transfer as a gift it must follow the provisions of the Transfer of Property Act. This 

Act extensively defines the gift itself and the circumstances of the transfer of such a gift. The gift, 

being a transfer of the ownership rights, must be in possession and ownership of the transferee and 

must be existing at the time of making the transfer. The transferor must be competent to make such 

transfer but the transferee may be any person. In case the transferee is incompetent to contract, the 

acceptance of gift must be ratified by a competent person on his/her behalf. Gift of future property 

is void. Partial acceptance of prosperous gifts and rejection of onerous gifts is not valid either. The 

acceptance of a gift entails the acceptance of the benefits as well as the liabilities coupled with 

such a gift. A gift may be revoked only by a mutual agreement on a condition by the donor and 

the donee, or by rescinding the contract pertaining to such gift. The Donations mortis 

causa and Hiba are the only two kinds of gifts which do not follow the provisions of the Transfer 

of Property Act. 
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SUITS IN PARTICULAR CASES SECTION 79 - 88 

 

The Constitution has set up organizations to deal with any debates that emerge in the general 

public; one such establishment is the Code of Civil Procedure, 1908. Common strategy is the 

arrangement of bearings that one should follow when they turn towards the equity framework to 

settle a debate that isn't criminal in nature.  

A gathering should be drawn closer to determine each question. In each respectful question, the 

outraged party has the advantage to pick the discussion where he/she wishes to set up the suit given 

it has the ward to attempt the suit. At the point when a suit hosts been documented by one gathering 

that is offended party of his decision, the other party that is the litigant several decisions either to 

acknowledge the spot of suing and record the composed assertion or to document the application 

for the exchange of the suit on the off chance that on the off chance that he isn't happy with the 

spot of suing. Without the acknowledgment of the respondent the court can't begin with the 

procedures notwithstanding, the court may dismiss the application for the equivalent and the 

litigant needs to acknowledge it. Aside from the gatherings the courts at its watchfulness have the 

ability to move the suit. Segments 22 and 23 arrangement with the privileges of the respondent to 

apply for the exchange of a suit, while Sections 24 and 25 approve certain courts to move the suit. 

 

DIFFERENT HIGH COURTS 

In the event that a suit between similar gatherings is documented in courts subordinate to various 

High Courts then either High Court may move the suit from the court subordinate to it or move 

can be made to court subordinate to another High Court. For a situation where the offended party 

in misuse his force as dominus litis and in negligence of the accommodation of the two players 

documented his suit in a court subordinate to the High Court at Allahabad, the High Court in its 

inalienable ward moved the suit to the central court at oudh.In State Bank of India v. M/s. Sakow 

Industries Faridabad (Pvt) Ltd., New Delhi, the learned single Judge of Punjab and Haryana High 

Court held that the High Court could look at the forces of move underSection23(3) to meet the 

finishes of equity and to forestall maltreatment of the cycle of the Court. 
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INSTITUTION OF SUIT: THE PROVISIONS UNDER THE CIVIL 

PROCEDURE CODE, 1908 

Section 26(1), CPC says that each suit will be established by the introduction of a plaint or in such 

other way as might be endorsed. Sub-section (2) gives that in each plaint, realities will be 

demonstrated by affirmation. The procedural structure identifying with the establishment of a suit 

is give underneath:  

I. Setting up the plaint  

ii. Picking the appropriate spot of suing  

iii. Introduction of the plaint 

 

REGISTRATION OF SUITS 

Rule 2 of Order 4 gives that the Court will make the specifics of each suit be entered in a book to 

be saved for the reason and called the register of common suits. Such sections will be numbered 

in consistently as indicated by the request where the plaints are conceded. 

 

SUITS BY OR AGAINST THE GOVERNMENT: SECTIONS 79-82 

In such case the power to be named as offended party or litigant, by and large, will be on account 

of Central Government, the Union of India and on account of a State Government, the State. 

 

INTERPLEADER SUIT AND GENERAL SUITS: A COMPARATIVE 

APPROACH 

Section 88 and Order 35 are identified with the Interpleader Suits. Section 88 characterizes it and 

Order 35 gives the depiction of procedural customs.  
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Interpleader Suit  

General Suit  

1. In such suit the genuine question isn't between the offended party and the 

respondent yet between the litigants who interplead against the normal suit.  

2. overall suits or normal the genuine question is between the offended party and the 

respondent.  

3. If at least two people antagonistically guaranteeing some obligation, amount of cash 

or other property portable or ardent in contest, from an individual who doesn't 

guarantee any revenue in that with the exception of the charges and expenses caused 

by him and is prepared to pay or convey something very similar to the legitimate 

petitioner, may record an interpleader suit.  

4. In common suit the offended party asserts the alleviation or remuneration from the 

litigant. The respondent can likewise apply for set-off or potentially counter-

guarantee.  

5. In request to establishment such suit there should be some obligation, amount of 

cash or other property mobile or ardent.  

6. A conventional suit can be organized in the cases other than those where some 

obligation, amount of cash or other property versatile or relentless is connected.  

7. The Court may exclude the offended party from the suit if all liabilities have 

effectively been released by the offended party and may continue to attempt the suit 

in the standard way with respect to the assurance of the real proprietor of the 

property in debate. 

Abdul Rehman And Others vs State Of Uttarakhand And Others  [1] 

Petitioners/plaintiffs filed a declaratory suit, under Section 229-B of U.P. Zamindari Abolition and 

Land Reforms Act, 1950 before Assistant Collector, First Class, Dehradun, which was registered 

as case no. 78 of 1987-88. The said suit was decreed ex-parte vide judgment and order dated 

15.06.1990. State as well as other defendants, in the said suit, filed separate applications for setting 

aside the ex-parte decree, which were rejected vide order dated 15.03.1995. Thus, feeling 

aggrieved, State as well as other private person (respondents), who were defendants in the suit, 

filed separate First Appeals, which were allowed by learned Additional Commissioner, Garhwal 

https://indiankanoon.org/doc/166873655/
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Division vide judgment and order dated 12.04.1999. Petitioners challenged the order passed by 

First Appellate Court before Board of Revenue Uttarakhand, Dehradun by filing a second appeal, 

which is registered as Second Appeal No. 37 of 1998 (now numbered as Second Appeal No. 09 of 

2002-03). The said appeal was dismissed for non prosecution on 03.09.2015, therefore petitioners 

filed an application for restoration/re-admission of second appeal on 23.09.2015, which was 

dismissed by learned Board of Revenue vide order dated 22.03.2018. The said order is under 

challenge in the present writ petition. 

It is the contention of learned counsel for the petitioners that the application for re-admission of 

Second Appeal was filed within 20 days of dismissal of the appeal, as against the limitation period 

of 30 days, therefore, it cannot be said that there was any delay in filing the said application. He 

further submits that sufficient explanation was given for non appearance of the petitioners and 

their counsel, however, the learned Board of Revenue has disbelieved the stand taken by the 

petitioners in their application. Learned Board of Revenue Uttarakhand has rejected the application 

of the petitioners mainly on the ground that matter is lingering for last 18-19 years and the order 

appealed against is simply an order of remand whereby First Appellate Court has remanded the 

matter back to trial court for deciding the matter on merits, therefore no prejudice is going to be 

caused to the petitioners by dismissal of the second appeal. 

Mr. Siddhartha Singh, learned counsel appearing for Caveator as well as Mr. Vinod Nautiyal, Dy. 

A.G. for the State have supported the order passed by Uttarakhand Board of Revenue. 

Hon'ble Supreme Court has repeatedly held that in such matters justice oriented approach should 

be adopted and hypertechnical approach should be avoided. It has further been held that endeavour 

of the Court should be to do substantial justice between the parties. 

Undoubtedly, justice according to the law does not merely mean technical justice but means that 

law is to be administered to advance justice. Hon'ble Supreme Court in the case of Pankajbhai 

Rameshbhai v. Jethabhai Kalabhai Zalavadiya reported in (2017) 9 SCC 700 has held in paragraph 

no. 19 that "the Courts are meant to do substantial justice between the parties and that technical 

rules of procedures should not be given precedence over doing substantial justice. Undoubtedly, 

justice according to the law does not merely mean technical justice but means that law is to be 

administered to advance justice. 
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In such view of the matter, the order dated 22.03.2018, whereby petitioners' application for 

restoration/re-admission of the appeal was rejected, is set aside. Writ petition is partly allowed. 

Learned Board of Revenue is directed to reconsider petitioners' application for re- 

admission/restoration of the appeal, on 24.04.2018 or any other date within two weeks thereafter. 

Both the parties are directed to appear before the learned Board of Revenue Uttarakhand, Dehradun 

on 24.04.2018. If readmission/restoration application is allowed, learned Board of Revenue is 

requested to hear and decide the appeal, in accordance with law, as expeditiously as possible, 

preferably within two months from the date of order on the application for restoration/readmission 

of the appeal. It is made clear that unnecessary adjournment shall not be given to the parties. 

 

NATURE OF ISSUE IN THE SUIT 

If there should be an occurrence of Guda Vijayalakshmi v. Guda Ramchandra Sekhara Sastry 

where the solicitor (spouse) recorded a suit in forma beggar is looking for upkeep from the 

respondent (husband) in the court of, Eluru (Andhra Pradesh). On the receipt of the warning of the 

case, the respondent documented a separation body of evidence against the applicant under 

segment 13 of the Hindu Marriage Act, 1955 in the court of the, Udaipur (Rajasthan). By the 

second exchange request documented under segment 25 C.P.C., 1908, the applicant attempted to 

get the suit at Udaipur traded to Eluru. It was held that, on merits, it is advantageous for the finishes 

of equity to trade the respondent's suit forthcoming in the District Court. Udaipur (Rajasthan) to 

the District Court at Eluru (Andhra Pradesh), where both the suits could be endeavored together.  

 

JUSTICE 

There ought to be a quest for equity and the particular Court should be content that equity should 

almost certain be possible between the gatherings by not allowing the gathering to proceed with 

his case in the discussion voluntarily. A simple equilibrium of comfort for the path in other 

discussion, however a material thought, may not generally be a certain measure legitimizing move. 

In Indian Overseas Bank v. Substance Construction Co. (1979)the court held that solitary 

equilibrium of accommodation for procedures in another Court yet a material thought may not by 
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and large be a veritable standard legitimizing the exchange. The force of move of a common 

procedures to another Court gave under Section 25 C.P.C. on the Supreme Court is undeniably 

more broad similar to the adequacy of the articulation "advantageous in light of a legitimate 

concern for equity" which equips an overall guideline for the activity of the force.  

Along these lines the offended party asarbiter litishas the option to pick any discussion that permits 

him. Also, it has been held that it is a meaningful right like an option to offer. Yet, it subject to 

control under areas 22-24. The weight lies on the candidate to make out a solid case for an 

exchange. Asmere equilibrium of comfort, on the side of the preliminaries in another forum,is not 

anadequate ground however it is a huge thought. When in doubt, the court ought not meddle except 

if the costs and challenges of the preliminary would be so obliging as to prompt foul play or the 

case has been documented in a specific court to work treachery. 

 

CONCLUSION 

The conversation on the foundation of suit under the CPC and its fundamentals demonstrates that 

the procedural conventions have been made with much intricacy to guarantee legitimate equity 

and to limit vexatious and bogus suits throughout organization of equity; however these intricacies 

some of the time causes delay in the removal of certain cases. In this manner a lot of adherence to 

the procedural conventions makes the Courts over-troubled with an enormous number of cases. So 

the Civil Procedure Code has consolidated Section 89 for the settlement of specific debates outside 

the Court through discretion, mollification, legal settlement including settlement through Lok 

Adalat and intercession. To maintain a strategic distance from pointless postponement in the 

removal of common cases and to make balance between the quantity of suits founded and 

discarded, the Alternative Dispute Resolutions are by and by in India at the same time with the 

overall Civil Suits. 

The force of move should be rehearsed with extraordinary alert and mindfulness and considering 

a real worry for equity. The court while taking a gander at the inquiry should recall three conflicting 

interests, the outraged party has the advantage to pick his own discussion, the force and the 

commitment of the court to ensure a sensible preliminary and the last understanding of equity. The 

chief idea is need of equity. Furthermore, if the closures of the equity demand move of a suit, the 
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court should not to spare a moment to act. At similar moment, basic weight of the gathering or 

uncovered or questionable assertions by an invested individual about uncertainty or even a danger 

to his life are not sufficient to move a case. Need of regional ward of the court to which the suit is 

moved, anyway a pertinent component isn't complete and will not deterrent to the force of the 

court requesting the exchange. 

 

INTRODUCTION 

A transfer refers to a conversion of a thing from one person to another person. Property may be 

defined as anything physical or a virtual entity owned by an individual or a group of people. A 

property can be transferred from one person to another person by transferring rights, or interest, or 

ownership, or possession the party can satisfy either or all the ingredients.  

The transfer of property can be made in the two following ways: 

1.act of the parties, 

2.by law. 

Transfer of property is defined under Section 5 of the Transfer of Property Act, 1882. It refers to 

an act done by a living person conveying property to one or more person or by himself or by one 

or more living persons in the present or the future. Living people include a company, an 

association, or body of individuals whether incorporated or not.  

Illustration 

A is the grandson of G and A owns three estates of which he wanted to transfer one estate to his 

grandpa D but he died two years ago the transfer won’t be held valid because the transfer of 

property should happen between two living persons. 

 

BACKGROUND OF THE TRANSFER OF PROPERTY ACT, 1882   
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Before the advent of the British Raj system in India, Hindus, and Muslims were governed by their 

personal laws for the transfer of property. When Britishers were actively involved in the Indian 

Legal system they established informal Courts in which clear and concrete law was absent as 

compared to the law that was prevailing in England. Various High Court expressed the need for 

creating specific acts related to the transfer of property. As the principle of a good conscience, 

equity, and justice was confusing and created various uncertainties, the privy council noted the 

uncertainties and also told the authorities to take immediate action. 

So, the first commission was appointed by the British Queen Elizabeth II to remove uncertainties. 

On matters related to the transfer of property. The draft was sent in India after certain amendments 

were introduced in the legislative Council in 1877. It was then sent to the selection committee but 

it was reversed due to the public criticism. The Bill was redrafted by the Second law commission. 

Some of the provisions were borrowed from English law on real property, the Law of 

Conveyancing and Property Act, 1881. Mostly the law was shaped in such a manner that suits the 

Indian population and can be easily understood by a non-professional judge.  

Despite various amendments made by the Second Commission, there was an expansion of the law. 

Therefore a special committee was appointed to make the amendments in the prevailing act. So 

various amendments were made in the act to expand its scope and correct the existing errors. 

 

IMPORTANT CONCEPTS HIGHLIGHTED IN THE ACT 

Immovable property: According to the General Clauses Act, 1897 immovable property includes 

land, benefits arising out of the land, things that are attached to the land. Under transfer of property, 

the immovable property can be defined as all property are immovable property other than standing 

timber, growing crops, or grass.  

Narayana Sa vs. Balaguruswami (1923)  

In this case, large artillery was fixed for blowing liquor. The Court held that it would be considered 

as movable property if it was fixed in the land, not with an intention for beneficial enjoyment.  
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Mortgage debt: After the amendment of 1900 mortgage debt was excluded from actionable 

claims. In Peruma animal vs. Peruma Naicker, Wallis C.J.held that before 1900 mortgage debts 

could be transferred as actionable claims, it was excluded from the actionable claims, the 

legislature intended that the mortgage debt must be transferred in mortgagee’s interest through a 

registered instrument. 

Instrument: According to the transfer of property Act, 1882 instrument refers to a non-

testamentary instrument. It acts as evidence of the transfer of property between living parties. 

According to the legal dictionary, an instrument refers to a formal legal document.  

Attested: It refers to a formal document signed by a witness. The transferors of the property are 

known as the executant. The amendment act was introduced in 1926 which mentioned that there 

must be two or more witnesses who must sign the document in presence of the executant not 

necessarily at the same time but they shouldn’t be the party to the transfer. 

Registered: According to the transfer of property Act, 1882 registered refers to any property 

registered where the act is operative. One must comply with various procedures of registration.  

1.The description of the property should be mentioned. 

2.Avoid fraud.  

3.Deeds should be presented by a competent person.  

4.The property must be registered in the same territory where the registered office is situated.  

Actionable claims: A claim to any debt, other than the debt secured by mortgage of immovable 

property or by hypothecation or pledge of movable property or to any beneficial interest in a 

movable property or to any beneficial interest in movable property not in the  possession, either 

actual, or constructive possession of the claimant which the civil courts recognize as affording 

grounded of relief, whether such debt or beneficial interest be existent, accusing, conditional or 

contingent. 

Illustration: A has given his house to B for rent but B hasn’t paid the rent because this would 

amount to an actionable claim. 
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Notice: Notice refers to knowledge of the fact. The person has knowledge of facts about various 

circumstances. According to the Transfer of Property Act, 1882 it prescribed two kinds of notices  

Actual or implied notice: The person having actual knowledge about a particular fact.  

Constructive notice: The knowledge of the fact is obtained through circumstances.   

 

ESSENTIAL ELEMENTS OF THE TRANSFER OF PROPERTY ACT, 1882 

To be a living or juristic person: For a transfer of property, there must be a transfer between living 

or a juristic person. In Shiromanigurudwara Prabhakar committee, Amritsar v. Sri Somnath 

Dass (2000) the court defines a juristic person which can be an individual firm, corporate, company 

society, association, but not a partnership. Anyone who can sue or can be sued would satisfy this 

requirement.  

Transfer through Conveyance: Conveyance of property can be either done in the present or in 

the future. It is necessary to ensure nothing is transferred before the title.  

The Property must be transferable: According to Section 6 of transfer of property Act, 1882 

there are properties which cannot be transferred: 

1.The chance of an heir-apparent succeeding to an estate, the chance of a relation obtaining a 

legacy on the death of a kinsman, or any other mere possibility of a like nature cannot be 

transferred.  

2.The mere right to re-entry for breach of a condition subsequent cannot be transferred to anyone 

except the owner. 

3.The easement right cannot be transferred.  

4.The interest of the property restricted in its enjoyment to the owner cannot be transferred.  

5.Political pensions, public office, the salary of the public officer cannot be transferred.  

6.The right to sue cannot be transferred.  
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7.Stipends to military, navy or the airforce, political pensioners, and civil pensioners cannot be 

transferred.  

8.No transfer cannot be made as opposed to the natural interest or if the object or the consideration 

is unlawful then the transfer cannot be held valid.  

9.The right to future maintenance cannot be transferred. 

10.Tenants having an untransferable right to occupancy, the farmer of an estate in respect of which 

default has been made in paying revenue or lessee of an estate under the management of the court 

of wards, to assign his interest as the tenant, farmer, or lessee.    

Transfer of property must be done by a competent person: For a valid transfer, it is necessary 

that the property transferred should be of a sound mind, should not be intoxicated, must be a major 

or he is not a person disqualified by law cannot enter into a contract of transfer of property with 

another person.  

The transfer should be made in a prescribed form: The transfer of property need not be in  be 

made in writing however certain property to transfer then it must be in writing: 

1.Sale of movable property value more than a hundred rupees.  

2.Sale of intangible must be in a written format.  

3.All mortgages which are more than a hundred rupees should be transferred in a written form.   

4.The transfer of actionable claims must be in a written form.  

5.A gift in a form of immovable property.  

Lease of immovable property exceeding more than one year.  

The rule against perpetually: It is necessary that the property must be transferred during the 

lifetime of an individual perpetuity rule should not be followed during the time of transfer of 

property.  
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Property cannot be transferred to an unborn child: A property cannot be transferred to an 

unborn child necessary to consider that while transferring the interest of the property person should 

be above the age of 18 years. 

Conditional transfer of property: Under Section 25 of the transfer of property Act, 1882, the 

property can be transferred complying to the condition mentioned. If the condition becomes 

impossible, forbidden by law, opposed to public policy, or is immoral the transfer would be held 

void.  

Illustration: A is interested in purchasing B’s property but B sets a condition that A in order to 

purchase B’s property has to kill C here the transfer is through unlawful act, therefore, the transfer 

would be held void.  

 

KINDS OF TRANSFER UNDER THE TRANSFER OF PROPERTY ACT, 

1882 

Sale of immovable property: There is a transfer of ownership from the buyer to the seller in 

exchange for the price. Delivery of tangible property from the seller to the buyer.  

Mortgage of immovable property: The property gets transferred from the buyer to the seller in 

the form of a mortgage where the immovable property is mortgaged to secure a loan. The 

mortgagor has to pay the principal loan along with the interest to release the immovable property 

from the mortgage.  

Leases of immovable property: The possession of the property is being transferred from one 

person to another person for a fixed price in this scenario there is no transfer of ownership.  

Exchange of immovable property: When two persons mutually decide to transfer immovable 

property it would be referred to as an exchange of property.  

Gift of immovable property:  According to the transfer of property Act, 1882,  gift refers to a 

transfer of movable or immovable property violently or without the consideration, by one person 

that is donee, to donor transfer is accepted by and on behalf of the donee.   



 

247 
 

FEATURES OF TRANSFER OF PROPERTY ACT, 1882 

•The preamble of the transfer of property Act lays down that it is related to the transfer of property 

by the act of the properties. 

•The transfer of property act, 1882 provides a uniform and a clear law concerning the transfer of 

movable property from one living person to another living person by the act of parties.  

•The Transfer of Property Act, 1882 is an extension of the Indian Contract Act,1872 because the 

contract act was recognized as an inexhaustive code.  

•The transfer of property law is not a copy of the English transfer of property laws that was enacted 

based on socio-economic conditions of the country.   

•The transfer of property Act, 1882 cannot be considered as totally exhaustive; it covers the 

transfer of immovable property from the act of parties.  

•Transfer of property is subject to the concurrent list that provides power to both the state 

legislature and the parliament to pass laws related to the matter of transfer of property. 

•The act covers five types of transfer of immovable property they are as follows: a) Mortgage b) 

gift c) sale d) actionable claims e) lease. 

•The transfer of property Act, 1882 is a law that applies lex-loci to all people living in that 

jurisdiction, not like personal laws that differ from person to person.  

•The transfer of property Act, 1882 is governed by various principles like justice, equity, and good 

conscience.  

•Initially, at the time of implementation, the act didn’t apply to the State of Bombay, Punjab, and 

Delhi as because they had their own acts related to property matters. Currently, the transfer of 

property act doesn’t apply in Punjab; it complies with the rule of good conscience, equity, and 

justice.  

•Transfer of property Act, 1882 highlights the provision of inter-vivos parallel to the existing laws 

relating to the testamentary and interstate transfer. 
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•The transfer of property act, 1882 is a general law and therefore it cannot prevail over the special 

laws passed by the parliament.  

•Under the Transfer of Property Act, 1882 it mentions that absolute conditional restraint is void 

and partial conditional restraint on the transfer of property is valid.   

CONCLUSION 

The Act was introduced with an intention to create a comprehensive Act which provides 

information about the transfer in a very simple language during the time of introduction it was not 

complete and had various uncertainties. It has gone through various amendment processes and the 

act has proved it time and again about its effectiveness. In India, many more such acts like transfer 

of property Act, 1882 are still in need to be implemented.  

 

 

TRANSFER OF ACTIONABLE CLAIMS 

 

Actionable Claim:  is a claim to any debt, other than secured by mortgage of immovable property 

or pledge or hypothecation of some movable property, or to any beneficial interest in movable 

property, not in possession either actual or constructive of the claimant. 

Section 3 of Transfer of Property Act, 1882 defines ;  “actional claim means a claim to any debt 

, other than a debt secured by mortgage of immovable property or by the hypothecation or pledge 

of movable property , or to any beneficial interest in movable property not in the possession, either 

actual or constructive , of the claimant, which the civil courts recognises as affording grounds for 

relief, whether such debt or beneficial interest be existent, accruing ,conditional or contingent.” 

Lets’ analyse above definition; 

Actionable Claims means a claim to – 

•Any debt, other than a debt secured – 
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•By a mortgage of immovable property, or 

•By hypothecation or pledge of movable property, or 

•Any beneficial interest in the movable property- not in possession (either actual or constructive) 

of the claimant; 

•which the civil courts recognise as affording grounds for relief, whether such debt or beneficial 

interest be existent, accruing, conditional or contingent. 

NOTE: it means that Actional Claim relates only to unsecured debt and beneficial interest of a 

claimant in movable property not in his possession. 

 

The Transfer of Property (Amendment) Act, 1990 defines; An Actionable Claim comprises of 

– 

•a claim to unsecured debt or; 

•a claim to any beneficial interest in movable property not in actual or constructive possession of 

the claimant. 

Debt:  we know there are two types of movable property; Tangible and Intangible, in tangible 

property, we can feel it and have its possession such as car, residence, jewellery, furniture’s etc. 

This type of properties has physical existence. In case of Intangible Properties, there are rights or 

obligations, which we enjoy. The existence of intangible movable can be known only when the 

person having such right claims it by an action in the court of law.  

The “Debt” includes a sum of money due by one person to another and which includes not 

only the amount payable at the time but also the sum of money which is not immediately due 

but might become payable after sometime. A sum of money which become payable in future 

due to present obligations will be considered as a Debt.  

A Debt may be Secured or Unsecured. Where a debtor gives security of any immovable or movable 

property to secure payment of debt, called Secured Debt and other the other hand where no security 

has given for payment of debt, called unsecured debt.  
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An Unsecured Debt is treated as Actionable Claim. 

1. Where a debt is already due and become payable is called “Existing Debt” 

2. on the other hand, where a debt or sum of money is due at present but payable on a future date, 

it is “Accruing Debt”; 

Where the claim for a sum of money exists but the payment depends upon the fulfilment of any 

condition, the debt is known as “Conditional Debt”. 

CLAIMS WHICH ARE HELD TO BE ACTIONABLE CLAIM; following claims are 

included under the category of Actionable Claims; 

1. A Claims for arrears of rent; 

2. A share in partnership; 

•A Claim for money due under any insurance policy; 

1. A claim for rent to fall due in future accruing debt; 

2. A Claim for the return of earnest money; 

3. A Claim for unpaid dower of a Muslim Woman; 

•A right to get back the purchase-money when sale is set aside; 

•A benefit of an executory contract for the purpose of goods is a beneficial interest in the movable 

property; 

1. A right to proceeds of a business. 

 

CLAIMS WHICH ARE NOT TREATED AS ACTIONABLE CLAIM 

1. A Decree is not an Actionable Claim; 

2. A Right to get damages under the law of torts or for breach of contract; 
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•A Claim to mesne profit is not an actionable claim but it is a mere right to sue; 

1. A Copyright; 

2. A Debt secured by mortgage of immovable property or hypothecation of movable property. 

 

TRANSFER OF ACTIONABLE CLAIM 

Section 130 of Transfer of Property Act, 1882 provides that 

(1) The transfer of an actionable claim   (whether with or without consideration ) shall be effected 

only by the execution of an instrument in writing signed by the transferor or his duly authorised 

agent, shall be complete and effectual upon the execution of such instruments, and thereupon all 

the rights and remedies of the transferor, whether by way of damages or otherwise, shall vest in 

the transferee, whether such notice of the transfer as is hereinafter provided be given or not: 

Provided that every dealing with the debt or other actionable claim by the debtor or other person 

from or against whom the transferor would, but for such instrument of transfer as aforesaid, have 

been entitled to recover or enforce such debt or other actionable claim, shall (save where the debtor 

or other person is a party to the transfer or has received express notice thereof as hereinafter 

provided) be valid as against such transfer.  

(2) The transferee of an actionable claim may, upon the execution of such instrument of transfer 

as aforesaid, sue or institute proceedings for the same in his own name without obtaining the 

transferor’s consent to such suit or proceeding and without making him a party thereto. 

  

LET’S ANALYZE PROVISIONS OF SECTION 130 

It provides that the transfer of both types of actionable claims, i.e. with or without consideration 

are affected by execution of an instrument in writing. The instrument must be signed by the 

transferor or his duly authorised agent;  
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It must be affected by instrument in writing signed by the transferor or his duly authorised agent. 

It is not necessary that the assignment should be made by a separate document. Only an 

endorsement on the back of the document containing actionable claim is sufficient for the purpose;  

Transfer of actionable claim takes effect only after execution and signing of the instrument. After 

execution, all the rights and remedies of the transferor vest in the assignee. The 

Assignee(transferee) becomes entitled to recover the claims and sue in his own name. The assignee 

also become liable for all the liabilities and equities to which the transferor was subject at time of 

the transfer. 

Assignment of Insurance Policy: The insured has assigned his policies to a bank. He then made 

a claim as a complaint under the Consumer Protection Act against the insurance company. In this 

case it was held that the Bank has right to claim amount from insurance company on the basis of 

decree passed by consumer court. The Bank need not to get permission from the insured. 

Subrogation of claim under insurance: A consignor has filed a suit against the carrier of cargo 

for loss of stock due to negligence and heavy rain. The insurance company after accessing claim 

amount has paid to the consignor and filed a recovery suit against the carrier on the basis of letter 

of subrogation and power of attorney received from the insured(consignor) in its own name. The 

court held that the suit of recovery of loss should be in the name of consignor name, not in the 

name of the insurance company on the basis of Power of Attorney; 

Notice of Assignment: A notice of assignment to the debtor is not compulsory to perfect the title 

of the assignee(transferee) but until the debtor receives notice of the assignment to a third person, 

his dealings with original creditor shall be protected. Thus, it is necessary for an assignee to give 

notice to the debtor as soon as possible; 

Exception: the provisions of Section 130 are not applicable to the transfer of a marine or fire 

insurance policy or affect the provisions of Section 38 of the Insurance Act, 1938. 

Indu Kakkar Vs. Harayana State Industrial Development Corporation Ltd., AIR 1999 SC 

296C (1999): The Supreme Court held that the transferee cannot compel the corporation allotting 

the land to treat him as an allottee. In this case a plot was allotted to the allottee for the 

establishment of an industrial unit within a specified time-period by the Industrial Development 
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Corporation. The original allottee has transferred the plot without the consent of the corporation. 

The Supreme Court held that the corporation could not ne compelled to treat him as an original 

allottee. He has no locus standi to challenge the order of resumption passed by the corporation. 

Section 131 of The Transfer of Property Act, 1882 deals with Notice in case of assignment of 

Actionable Claim:  provides that every notice of transfer of actionable claim must be in writing 

and signed by the transferor or his duly authorised agent in this behalf. Where transferor refuses 

to sign, then the notice must be signed by the transferee or his agent. The notice must be in express 

terms of notice and name and address of the transferee must be written clearly on the notice. Notice 

must be unconditional. 

Sadasook Ramprotap Vs. Hoar Miller & Co.   it was held that there is no time limit within 

which the notice must be given. Notice given within one year was held to be reasonable. 

Section 132 of the Transfer of Property Act, 1882 deals with Liability of Transferee of 

Actionable Claim; the transferee of an actionable claim shall take it subject to all the liabilities and 

equities and to which the transferor was subject in respect thereof at the date of the transfer. 

Example: 

Let’s consider Mr. X transfers to Mr. Y a debt due to him by Mr. Z, Mr. X being then indebted to 

Mr. Y. Mr. Z sues Mr. Y for the debt due by Mr. Y to Mr. X. In this case Mr. Y is entitled to set 

off the debt due by Mr. X to Mr. Z, although Mr. Y was unaware of it at the date of transfer. 

Note: – The principal of this section is that the assignee can get no better title than the assignor. If 

nothing is due to the assignor the assignee gets nothing. 

Section 133 of the Transfer of Property Act, 1882 provides that: Where the transferor of a debt 

warrants the solvency of the debtor, the warranty, in the absence of a contract to the contrary, 

applies only to his solvency at the time of the transfer, and is limited, where the transfer is made 

for consideration, to the amount or value of such consideration.  

A warranty of solvency is not implied. Warranty is sometimes given by the transferor as a 

precautionary measure that the debtor is solvent so that the transferee becomes assured that he may 

not lose his claim. The warranty of solvency of debtor is limited only for the time of transfer or 
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time of the assignment. Where the transfer is for consideration, such warranty extends only to the 

amount of such consideration.  

Section 134 of Transfer of Property Act, 1882 provides that; where a debt is transferred for the 

purpose of securing an existing or future debt, the debt so transferred, if received by the transferor 

or recovered by the transferee, is applicable; 

First, in payment of the costs of such recovery; 

Secondly, in or towards satisfaction of the amount for the time being secured by the transfer; and 

Residue if any, belongs to the transferor or other person entitled to receive the same. 

Section 135. [ inserted by 1944 amendment act]  of the Act, 1882 Assignment of rights under 

policy of insurance against fire.—Every assignee by endorsement or other writing, of a policy of 

insurance against fire, in whom the property in the subject insured shall be absolutely vested at the 

date of the assignment, shall have transferred and vested in him all rights of suit as if the contract 

contained in the policy has been made with himself. 

Section 135 provides that any assignee of a policy of insurance against fire, in whom the property 

in the subject insured shall be absolutely vested at the date of the assignment shall have transferred 

and vested him all rights of suit as if the contract contained in the policy has been made with him. 

Note:  Section 130 of the Act, 1882 exempts the assignments of marine or fire policies of insurance 

from its operation because mere assignment of such policy does not entitle the assignee to the 

ownership of the subject matter of policy. 

SECTION 137 of the Transfer of Property Act, 1882:  the provisions of Sections 130 to 136 of 

the Transfer of Property Act, 1882 dealing with transfer of actionable claim do not apply to stocks, 

shares or debentures , or to instruments whish are for the time being , by law or custom, negotiable 

,or to any mercantile document of title to goods. 

Mercantile Document of Tile of Goods; includes a bill of landing, dock-warrant, warehouse-

keeprs’ certificate, railway receipt, warrant or order for the delivery of goods, and any other 

document used in ordinary course of business as a proof of the possession or control of goods, or 
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authorising or purporting to authorise ,either by endorsement or by delivery, the purpose of the 

document to transfer or receive goods thereby represented. 

 

CONCLUSION 

Negotiable Instruments are governed by the provisions of Negotiable Instrument Act, 1881, such 

instruments are assigned or transferred by endorsement and delivery or mere delivery. However, 

a negotiable instrument may also transfer like and actionable claim. The assignee under the 

Transfer of Property Act, 1882 will acquire no more than the right, title and interest of the assignor 

but under transfer in Negotiable Instrument Act, 1881 the endorsee will have all rights and 

advantages of a holder of instrument in due course. 

 

Related case law 

Andhra High Court 

Pilladi Venkata Rao vs Masakapalli China Venkatapathy ... on 3 July, 1964 

Bench: G R Ekbote 

JUDGMENT 

(1) This second appeal by the 1st defendant arises out of a suit filed by the plaintiff to set aside the 

summary order dated 24-2-1960 passed by the District Munsif, Peddapuram in I. S. 129 / 60 in O. 

S. No. 10/60 on the file of that Court. It was alleged inter alia in the plaintiff that the 1st defendant 

filed a suit, O. S. 10/60 against the 2nd defendant on the foot of a promissory note and attached 

the stamps belonging to the 2nd defendant under Order 38, Rule 5 C. P. C. The plaintiff filed a 

claim petition objecting the attachment on he ground that the 2nd defendant had entered into an 

agreement with him whereunder the plaintiff agreed to advance necessary funds for the purchase 

of stamps and the 2nd defendant agreed to keep the stamp papers in the possession of the plaintiff 

as security for the amounts thus advanced. It was also agreed that the plaintiff or his nominee 

would be present at the time when the stamps are sold, so that the amounts thus realised would be 
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handed over to the plaintiff towards the payment of the advances he had made. It was therefore 

contended that the plaintiff has a preferential right to recover the money from the sale proceeds of 

the stamps and that the stamps therefore cannot be attached. 

The 1st defendant denied the execution of any agreement and also questioned the validity of the 

agreement. 

Upon these pleadings the trial court framed appropriate issues and after recording the evidence of 

the parties dismissed the plaintiff's suit. It was held that the agreement has not been satisfactorily 

proved, and that it is invalid. 

(2) Dissatisfied with the judgment the plaintiff preferred an appeal to the Principal Subordinate 

Judge, Kakinada. His appeal was allowed. It was held by the learned Subordinate Judges that the 

agreement pleaded by the plaintiff is true, valid and binding on the 1st defendant. He also held that 

the agreement amounts to an equitable assignment of the stamps attached by the 1st defendant and 

the plaintiff therefore is entitled to a preferential right in respect of the stamps. It is this view of 

the learned Subordinate Judge that is now assailed in this second appeal. 

(3) The principal contention of Mr. A. Gangadhara Rao, the learned Counsel for the appellant, is 

that the agreement in question does not amount to a transfer within the meaning of Section 130 of 

the Transfer of property Act (hereinafter called the Act) and that the agreement therefore does not 

create any right in the plaintiff to claim preferential payment. In any case his argument is that the 

plaintiff is not entitled to claim preferential rights in respects of the stamps. 

(4) In order to appreciate the above contention it becomes necessary to read the definition of 

actionable claim occurring in Section 3 of the Act. It reads as follows: 

" ' actionable claim' means a claim to any debt, other than a debt secured by mortgage of immovable 

property or by hypothecation or pledge of moveable property, or to any beneficial interest in 

movable property not in the possession, either actual or constructive, of the claimant, which the 

Civil Courts recognize as affording grounds for relief, whether such debt or beneficial interest be 

existent, accruing conditional or contingent." 

(5) Section 130 of the Act which is of great materiality reads as follows : 
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"130 (1) The transfer of an actionable claim whether with or without consideration shall be effected 

only by the execution of an instrument in writing signed by the transferor his duly authorised agent. 

. . . . . . .. . shall be complete and effectual upon the execution of such instrument, and thereupon 

all the rights and remedies of the transferor, whether by way of damages or otherwise, vest in the 

transferee, whether such notice of the transfer as in hereinafter such notice of the transfer as is 

hereinafter provided be given or not : 

Provided that every dealing with the debt or other actionable claim by the debtor or other person 

from or against whom the transferor would, but for such instrument of transfer as aforesaid, have 

been entitled to recover or enforce such debt or other actionable claim, shall (save where the debtor 

or other person is a party to the transfer or has received express notice thereof as hereinafter 

provided) be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon the execution of such instrument of transfer 

as aforesaid, sue or institute proceedings for the same in his own name without obtaining the 

transferor's consent to such suit or proceedings, and without making him a party thereto. 

Exception :- Nothing in this section applies to the transfer of a marine or fire policy of insurance 

(or affects the provisions of S. 38 of the Insurance Act, 1938 (IV of 1938) )" 

(6) A careful and close reading of these two provisions of the Act would disclose that the definition 

is of very wide import and to some extent differs from what is known as 'chose in action' in English 

law. The expression 'chose in action in England is used to describe all personal rights of property 

which can only be claimed or enforced by action and not by taking physical possession, claims 

enforceable by taking physical possession being known as 'choses in possession'. It is true that 

Chapter VIII of the Act is designed to bring the Indian Law in line with the English Law. But still 

the law now enacted presents several striking differences as compared with the English law, 

noticeable amongst which, as far as is relevant for this case, is that while English law still reserves 

a place for an equitable assignment, there is no room in it in the Indian law inasmuch as the 

assignment of an actionable claim including the equitable assignment has to be made in accordance 

with section 130 of the Act. 

In the English law all personal property is either (1) in possession called 'chose in possession', or 

(2) in action called 'chose in action'. 'Chose in possession' are things, of which the owner has the 



 

258 
 

present possession and enjoyment which he can deliver over to another, but things of which he has 

no actual possession or enjoyment but only the right enforceable by suit, were designated 'choses 

in action' since they could only be recovered or realised by action. Now such things may be (1) a 

debt, (2) a benefit of a contract or (3) damages for a wrong. All these rights would according to 

the English law fall within the term. But under the present definition of 'actionable claim' in the 

Transfer of Property Act cases referred to in class (1) in class (2) may be classed under the term 

'actionable claim' but those falling in class (3) are expressly excluded. 

(7) The term 'actionable claim' then must not be regarded as a synonym for the corresponding 

English phrase. It must also be under-stood that the definition of 'chose in action' is by no means 

settled even in English law. In an article on 'chose in action' Sir Howard Elphinstone examines the 

various, meanings and concludes that "' chose in action' according to modern usage, includes only 

money due, whether under contract or not, and contracts of every nature except contract for the 

sale of goods, where the word 'contract' is used in its widest meaning so as to include shares in the 

companies. The phrase is never at the present day used in the meaning of a right of action in respect 

of a tort and it is perhaps doubtful whether it includes patents, copyrights and trademarks" (Section 

9 L. Q. R. 311). This view was supported subsequently by other writers. 

(8) although therefore there is difference between the English law, as it now stands, and the Indian 

law codified in Chapter Viii, one thing which is clear is that the equitable assignment is recognised 

by Indian Courts but it has to be effected in accordance with section 130 of the Act. The present 

amended definition has now removed the difficulty experienced before by excluding from its debts 

secured by mortgages of immovable property or by pledge of movable property and by including 

claims in respect of which the cause of action may not have arisen. but may accrue on the proof. 

The actionable claim now means a claim to any debt other than secured debt or any beneficial 

interest in movable property not in possession of the claimant, which the Civil Courts recognise 

as affording ground for relief. 

(9) What therefore, I have to see in the background of this discussion is whether what is 

contemplated by the agreement in question is (1) a debt or an interest in movable property, and (2) 

whether there is any transfer in favour of the plaintiff and if so, whether the provision of section 

130 have been complied with. 
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(10) Now in regard to the question whether what is intended to be transferred is an actionable claim 

it has to be found out whether what is transferred is the stamps or the sale proceeds of the stamps 

or the sale proceeds of the stamps. It is unnecessary in my opinion to deal with the various rules 

made under the Stamp Act in order to find out whether stamps Act in order to find out whether 

stamps can be given by way of security or any change can be created thereupon. I am clear that 

the agreement in question does not create any charge on the stamps, nor it is contemplated by the 

parties. No ,question therefore, of violation of any rule made under the stamp Act arises in this 

case. In fairness it must also be said that no stress was laid during the course of the arguments on 

any such violation. In order to resolve this question therefore we have to read the agreement, the 

material portion of which is as follows  

"Hence from now onwards for 3 years you shall given me as loan the necessary monies for stamp 

indents. As security for your investments, I shall keep the stamps with you whenever I indent them. 

In order that I may whenever I indent them . In order that I may not spend the sale proceeds 

otherwise, you or some one on your behalf may remain in my shop and the sale amount shall be 

retained with you." 

This extract form Ex. A 1 would clearly denote that what was transferred in favour of the plaintiff 

was the interest in the proceeds of the sale of stamps. It is true that it is said that the stamps have 

been kept with the plaintiff by way of security, but that does not, in my opinion, affect the question 

under my consideration. I have already stated that the definition has now been extended so as to 

include such equitable choses in action as debts or beneficial interest in moveable property whether 

existent, accruing conditional or contingent. That being the position there can be little doubt about 

the validity of transferring a specific fund towards the payment of the debt incurred by the debtor. 

That is what has happened in this particular case. The 2nd defendant who had borrowed money 

from the plaintiff undertook to pay back the debt from a specific fund viz., the sale proceeds of the 

stamps. Now whether this amounts to equitable assignment which has been effected in accordance 

with Section 130 or not has to be seen. 

Before I consider that, the argument that Ex. A. 1 merely directs payment must be considered. It 

must be noted that there is a difference between an order for payment of money and an equitable 

assignment. A pay order gives the payee no interest in the fund, and the liability of the debtor is 

still to the creditor and not to the payee. A pay Order generally presupposes moneys of the drawer 
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in the hands of the party to whom the order is addressed, held on the terms applying such money 

as directed by the order of the person entitled to them. No such obligation arises in the case of an 

assignment. Again a pay order is revocable while an assignment is not, and a pay order ceases to 

be operative after the death of the creditor, while an assignment does not. It must be realised that 

the specifications of a particular fund generally points to an assignments, that is to say, that while 

the latter specifies the fund out of which the payment is to be made, the former is a mere directions 

to pay and in it there is no specified fund which is the subject of an equitable assignment. Looked 

at from this point of view of difference between the two, the agreement is not merely an order for 

payment of money but it specifies the fund from which the debt incurred by the 2nd defendant will 

be discharged. It is expressly stated that the plaintiff or his representative would be present at the 

same time when the stamps are sold and the sale proceeds would immediately be handed over to 

the plaintiff or his representatives. 

It is true that there is no specific direction in the agreement that such an amount would be 

appropriated towards the discharge of the debt. The original agreement is in Telugu, reading of 

which would leave no one in doubt that what was intended was that such sale proceeds which are 

handed over and retained by the plaintiff would be appropriated towards the discharge of the debt 

or the advances which he had made for the purposes of indenting the stamps. it cannot, therefore, 

be validity argued that the agreement is merely an order for payment of money, but is a clear case 

of an equitable assignment because it species a particular fund out of which the payment is to be 

made. What must follow from the above said discussion is that what transferred was not the stamp 

papers, but call it a debt or interest in movable property viz., the specific funds, that is, the sale 

proceeds of the stamp papers. That fund was to be handed over to the plaintiff towards the 

discharge of the debt. It is unnecessary to decide - and no arguments were advanced before me- 

whether the direction to pay from a specific fund i. e., the sale proceeds of the stamps amounts to 

a debt or interest in movable property. In either case it will be an equitable assignment. 

(11) Let me now consider some of the decided cases discussed at the Bar. 

(12) In Travancore National Bank Subsidiary Co. Ltd. v. Travancore National and Quilon Bank 

Ltd., AIR 1940 Mad 258 Venkataramana Rao, J. held : 
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"Where there is an agreement between a debtor and a creditor that a particular debt should be paid 

from and out of a particular fund or money in the hands of a third party, the agreement will operate 

as an assignment of the debts or the money .But the assignee is under an obligation to refund to 

the assignor any surplus that may remain after discharge of liability." 

Similarly Ramesam J., in Doraisami Mudaliar v. Doraiswami Iyengar AIR 1925 Mad 753 

held : 

"To effectuate an assignment of a debt there must be words of transfer in the instrument. A notice 

to the debtor not containing words of transfer nor referring to a transfer is not an instrument of 

transfer. An instrument of transfer would in general, be an instrument executed in favour of the 

assignee. But a transfer can be effected by an endorsement on the bond or other paper evidencing 

the debt sought to be transferred. Apart from such cases, an instrument of transfer would be 

addressed to the assignee. But assuming that the instrument may be addressed to the assignee. But 

assuming that the instrument may be addressed to the debtor there must be words operating as a 

transfer. The fund out of which the payments is to be made should be specified and if no fund is 

specified the order does not operate as assignment. The assignment of a debt must be of the whole 

debt. But the assignment may be absolute or by way of security." 

(13) It was argued by Mr. Gangadhararao relying upon this case that Ex. A. 1 does not amount to 

a transfer. A reading of the agreement does not, however, support this contention. I have already 

stated that a direction to pay a debt from a specified fund amounts to an equitable assignment and 

if the agreement is read keeping in view this principle, there can be little doubt that Ex. A. 1 

constitutes an equitable assignment and effects transfer of the specific fund towards the discharge 

of the debt. 

(14) Official Assignee, Madras v. Hukumchand, AIR 1941 Mad 147 and Officials Assignee v. M. 

and S M Rly. Employees Co-operative Urban Bank Ltd. AIR 1941 Mad 297 are the cases decided 

keeping in view the facts of those cases. They do not, however, decide as far as the principle is 

concerned anything derogatory to which I have made reference. 

(15) In B. N. Ry. Employees' Urban Bank Ltd. v. Erie Walter Seager, AIR 1942 Pat 307 it 

was observed by their Lordships as follows. 
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"So far as the Indian Courts are concerned regarding creation of equitable charges in respect of 

property which may come into being in future, the Courts are bound to follow the strict 

requirements of the Indian statute, and under the provisions of the Transfer of Property Act, such 

an equitable assignment or equitable charge can only be created by a document in writing as 

provided by those." 

 

(16) In Thakar Das v. Malik Chand AIR 1933 Lah 102 a Bench of the Lahore High Court 

said : 

"An agreement between a debtor and a creditor that the debt owing shall be paid out of a specific 

fund coming to the debtor or an order given by a debtor to his creditor upon a person owing money 

or holding funds belonging to the giver of the order directing such person to pay such funds to the 

creditor, operated as an equitable assignment of that part of the debt or funds to which the 

agreement or order refers." 

This case will answer the argument advanced that in cases of equitable assignment there ought to 

be a tripartite agreement. It is now fairly settled that even when a debtor enters into an agreement 

that the debt shall be paid out of a specific fund coming to the debtor himself even then there can 

be an equitable assignment to the fact that in this case the debtor sells the stamps and there is no 

specific person from whom the 2nd defendant has to recover some money. When it is conceded 

that by the sale of stamps the debtor himself would come in possession of specific funds and if he 

undertakes to pay the debt out of such a specific fund, it would my opinion , satisfy the 

requirements of an equitable assignment. 

(17) In Ramu Aiyar v. Parthasarathy Chetty, 43 Ind Cas 385 : (AIR 1918 Mad 172) a Full 

Bench of the Madras High Court in a case where a defendant authorised plaintiff to collect 

certain decrees and to pay a certain sum out of the proceeds to himself held that this amounted to 

an equitable assignment of the decrees in the plaintiffs favour". It was also held that an agreement 

between an assignor and an assignee that a debt should be paid out of a specific fund or an 

undertaking to pay over to another moneys to be received from a particular source, amounts to an 

equitable assignment". It is clear from this case also that it is not necessary to constitute an 

equitable assignment that there should be three parties to such an agreement. Even when the 
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specific fund reaches the hand of the debtor and he undertakes to pay over to another, moneys 

which he thus receives, would also satisfy the requirements of an equitable assignment. It is 

perhaps pertinent to note that in his judgment Seshagiri Aiyar, J. stated : 

I think that Courts in India ought not to perpetuate distinctions between legal rights and equitable 

rights and should not hold that there might be an equitable assignment which is a thing distinct 

from a legal assignment." 

Further on the learned Judge observed : 

 

"I am unwilling that in India the assignment of a right to receive money's or a chose in action 

should be called an 'equitable assignment' instead of using unambiguous expressions showing the 

exact right assigned". 

These observations indicate that the term 'equitable assignment' does not have the same 

connotation in all respects in India ; nevertheless the equitable assignment are recognised in India, 

but they must be effected in accordance with the provisions of S. 130 In this regard it is profitable 

to refer to Mulraj Khatau v. Vishwanath Vaidya , ILR 37 Bom 198 (PC). 

In that case their Lordships of the Privy Council were required to consider the rival claims to the 

proceeds of a policy of insurance on the life of the debtor which he had been paid into Court by 

the Insurance Company as a defendant in a suit brought for the money in which the appellant was 

also a defendant. The appellant relied on an assignment by the debtor of the policy by an instrument 

in writing the appellant was also a defendant. The appellant relied on an assignment by the debtor 

of the policy with him by the debtor accompanied by any written instrument. It was held that the 

case was governed by section 130, sub section (1) of the Transfer of property Act, which precluded 

the application in India of the principles of English Law and the title of the appellant as being 

based on an instrument in writing, and so confirming in all respects with the provisions of that 

section, was absolute as against that of the respondent who acquired no right to the policy or its 

proceeds by reason of the deposit, It was also held that "the right to the proceeds was an 'actionable 

claim; and section 130 covered transfers, as appeared from illustration 2 to the section. 
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This decision therefore settles the question once for all. It is clear that equitable assignment now 

forms part of actionable claim and can be effected only in accordance with A. 130 of the Act. Such 

equitable assignments can either be absolute transfers, or can be effected by way of security. In 

this case there is not question of security. It is a case of an assignment of specific fund for the 

purpose of discharging the debt, which is an equitable assignment and as it has been effected in 

accordance with S. 130 of the Act the transfer in valid. 

(18) The last which was cited was Navajee v. Administrator-General of Madras, 22 Ind Cas 

566 : (AIR 1914 Mad 281). The agreement in that case was in the following terms : 

"I pay you soon after I receive cheques from M. R. Co. for works done and in case I fail to remit 

your money after I receive from Mr. Co . . . . . . . . . . . . . . . . I am liable." 

It was held that "these words clearly indicated an intention to pay out of a specified fund' and not 

when funds shall come' and were operative to create a valid equitable assignment of the funds 

when available and not a mere assignment of an uncertain future chose in action. 

(19) It will thus be clear that the agreement in question is an equitable assignment directing the 

sale proceeds which reach the 2nd defendant the sale proceeds which reach the 2nd defendant to 

be immediately handed over to the plaintiff towards the discharge of his debt. It is also clear that 

such an assignment has been effected under Ex. A. 1 which fulfils all the requirements of S. 130 

of the Act. I find therefore no difficulty in agreeing with the conclusion of the lower appellate 

Court, although I reach that conclusion through slightly a different route, that the plaintiff has a 

right to get preferential payment from the sale proceeds of the stamps attached. 

(20) No arguments were advanced before me in regard to the question whether Ex. A. 1 is proved. 

The lower appellant Court has distinctly found on evidence that the 2nd defendant has executed 

the agreement in favour of the plaintiff . That findings of fact is binding on me. 

(21) For all the reasons which I have endeavoured to give, I must reject this second appeal with 

costs. No leave. 

(22) Appeal dismissed. 
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TRANSFER OF PROPERTY ACT 1882 

 

Under the Indian legal system, properties are divided into two categories – movable and 

immovable. The Transfer of Property Act (ToPA), 1882, which came into force on July 1, 1882, 

deals with the aspects of transfer of properties between living beings. One of the oldest laws in the 

Indian legal system, the ToPA is an extension of the law of contracts and runs parallel to the 

succession laws. For those planning to transfer their immovable property, knowing the key aspects 

of this Act is important. The word “property” has not been defined in the Act, but it has a very 

wide meaning and includes properties of all descriptions. It includes movable properties such as 

case, books, etc., and includes immovable properties also such as lands or houses. It also includes 

intangible properties such as ownership, tenancy, copyrights, etc. The word ‘transfer’ has also very 

wide meaning. It may be either transfer of all the right and interests in the property or transfer of 

one or more of subordinate right in the property. The transfer of property may be made to take 

place with immediate effect or to take place on a future date; however the property must be in 

existence at the date of transfer. There can be no transfer of future property. The expression ‘in 

present or in future’ governs the word ‘conveys’ and not the word ‘property’, e.g., A transfers his 
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property to B for life and then to C. The transfer in favour of B is present (although he gets only 

life interest) but the transfer in favour of C is future transfer. In this section “Living Person” 

includes “a company or association or body of individuals whether incorporated or not, but nothing 

herein contained shall affect any law for the time being in force relating to transfer of property to 

or by companies, associations or bodies of individuals. The object of the Transfer of Property Act 

is to define and amend law relating to Transfer of Property by act of parties and not to transfer by 

operation of law. A Transfer of Property is a contract hence all necessary requirements to constitute 

valid contract are to be fulfilled. Transfer of Property an act by which a living person can conveys 

property, in present or in future, to one or more other living persons, or to himself, or to himself 

and one or more or other living persons,  and to transfer property is to perform such act. 

 

SCOPE OF THE TRANSFER OF PROPERTY ACT 

Ways in which property transfer can take place. A transfer of property can be effectuated by act of 

two or more parties or an act by the operation of the law. The Transfer of Property Act is applicable 

primarily on transfer of immovable property from one living being (inter vivos) to another. Also, 

the Act is applicable on property transfer by individuals, as well as by companies. However, the 

Transfer of Property Act is applicable to acts of parties and not on transfers applicable by the law. 

 

TYPES OF PROPERTY TRANSFER UNDER THE TRANSFER OF 

PROPERTY ACT 

The Transfer of Property Act talks about six types of property transfers: 

• Sale 

• Lease 

• Mortgage 

• Exchange 

• Gift 

• Actionable claim 
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PROPERTIES THAT CANNOT BE TRANSFERRED UNDER THE 

TRANSFER OF PROPERTY ACT 

In terms of immovable property, one cannot transfer a property that one expects to inherit in future. 

Example: Ram expects that his maternal uncle, who had no children of his own, would bequeath 

his property to him and he transfers his right in the property to his son, the transaction would be 

held invalid. A lessor can also not transfer his right to re-entry into a leased property, under the 

Transfer of Property Act. Example: Ram leases his plot to Mohan and puts in a clause in the lease 

agreement that he would have the right to re-enter, if the rent is not paid for over three months, 

then, he alone will have the right to do so. He cannot pass on his right to re-enter to, say, Ganesh, 

his associate. 

The Act also prohibits the transfer of easement rights – a right to use someone else’s land or 

property in some way. These include the rights of way (passage), the rights of light, the right of 

water, etc. Example: Ram has a right of passage over the land belonging to Mohan. Ram decides 

to transfer this right of way to Ganesh. As this is a transfer of an easement right, it is invalid. One 

can also not transfer one’s interest in a property, restricted in its enjoyment. Example: If a house 

is lent to Ram for his personal use, he cannot transfer his right of enjoyment to Mohan. 

A right to future maintenance is only for the personal benefit of the person to whom it is granted. 

Hence, this right cannot be transferred. A tenant having a non-transferable right of occupancy, 

cannot alienate or assign his interests in the occupancy. Similarly, a farmer of an estate that has 

defaulted in paying revenue, cannot assign his interest in the holding. The same is true of a lessee 

of an estate under the management of a court of wards. 

 

TRANSFER OF PROPERTY THROUGH VERBAL AGREEMENT 

Section 9 of the Act says that property transfers could be affected though an oral agreement, unless 

the law explicitly states that a written agreement must be prepared to conclude the transaction. In 

the case of immovable property of value less than Rs 100, such transfers may be made either 

through a registered instrument or by delivery of the property. 
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However, oral arrangements do not typically work, except for partition of properties, where the 

family members can enter into a verbal agreement and divide the property for practical purposes. 

Exchange of property often requires written agreements for the transaction to be legally valid. This 

is true for sale, gifts, leases, etc. 

 

RESPONSIBILITIES OF THE SELLER DURING TRANSFER OF 

PROPERTY 

Section 54 of the Act talks about the responsibilities of the seller of a property: 

To disclose to the buyer any material defect in the property. To provide to the buyer on his request 

for examination, all documents of title relating to the property. 

To answer to the best of his information, all relevant questions put to him by the buyer with respect 

to the property or the title. To execute a proper conveyance of the property, when the buyer tenders 

it to him for execution at a proper time and place, on payment or tender of the amount due in 

respect of the price. 

To take as much care of the property and all documents, which are in his possession, as an owner 

of ordinary prudence would take of such property, between the date of the contract of sale and the 

delivery of the property. 

To give the buyer possession of the property. To pay all public charges and rent accrued with 

respect to the property, up to the date of the sale. To discharge all encumbrances on the property 

then existing. 

 

DUTIES OF THE BUYER DURING TRANSFER OF PROPERTY 

To disclose to the seller any fact about the property, of which the buyer is aware of but has reason 

to believe that the seller is not aware of and which materially increases the value of such interest. 

To pay the purchase money to the seller at the time and place of completing the sale. 
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To bear any loss arising from the destruction, injury or decrease in value of the property not caused 

by the seller, where the ownership of the property has passed on to the buyer. 

To pay all public charges and rent, which may become payable on the property, the principal 

monies due on any encumbrances subject to which the property is sold and the interest thereon 

afterwards accruing due, where the ownership of the property has passed on to the buyer. 

 

TRANSFER OF PROPERTY ACT: KEY FACTS 

Before the Transfer of Property Act came into existence, property transfers in India were regulated 

by the English law. 

• The Transfer of Property Act was introduced on February 17, 1882. 

• It came into effect on July 1, 1882. 

• The Act consists of eight chapters and 137 sections. 

• It deals mainly with transfer of immovable property, while some sections deal with 

movable properties too. 

• The Transfer of Property Act is an extension of the law of contracts. 

• It is applicable across India on property transfers among people. 

• It runs parallel to the laws of intestate and testamentary succession. 

 

MORTGAGE 

A mortgage is the transfer of an interest in specific immoveable property for the purpose of 

securing the payment of money advanced or to be advanced by way of loan, an existing or future 

debt, or the performance of an engagement which may give rise to a pecuniary liability. 

Essentials of a mortgage: 

• Transfer of Interest: – The mortgagor as an owner of the property is possessed all the 

interests in it, and when he mortgages the property to secure a loan, he only parts with an 
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interest in that property in favour of the mortgagor. His ownership becomes less for the 

time being by the interest which he has parted with in favour of the mortgagee. 

• Specific Immovable Property:- The second point is that the property must be specifically 

mentioned in the mortgage deed. 

• To Secure the payment of debt :- Another characteristic of a mortgage is that the 

transaction is for the purpose of securing the payment of a loan for the performance of an 

obligation which may give rise to liability. 

The transferor is called a mortgagor, the transferee a mortgagee; the principal money and interest 

of which payment is secured for the time being are called the mortgage-money, and the instrument 

(if any) by which the transfer is effected is called a mortgage-deed. 

 

KINDS OF MORTGAGE 

• Simple Mortgage:- Where, without delivering possession of the mortgaged property, the 

mortgagor binds himself personally to pay the mortgage-money, and agrees, expressly or 

impliedly, that, in the event of his failing to pay according to his contract, the mortgagee 

shall have a right to cause the mortgaged property to be sold and the proceeds of sale to be 

applied, so far as may be necessary, in payment of the mortgage-money, the transaction is 

called a simple mortgage and the mortgagee a simple mortgagee. 

• Mortgage by conditional sale:– Where, the mortgagor ostensibly sells the mortgaged 

property on condition that on default of payment of the mortgage-money on a certain date 

the sale shall become absolute, or on condition that on such payment being made the sale 

shall become void, or on condition that on such payment being made the buyer shall 

transfer the property to the seller, the transaction is called a mortgage by conditional sale 

and the mortgagee a mortgagee by conditional sale. 

PROVIDED that no such transaction shall be deemed to be a mortgage, unless the condition is 

embodied in the document which effects or purports to effect the sale. 

• Usufructuary Mortgage-Where the mortgagor delivers possession or expressly or by 

implication binds himself to deliver possession of the mortgaged property to the 

mortgagee, and authorizes him to retain such possession until payment of the mortgage-
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money, and to receive the rents and profits accruing from the property or any part of such 

rents and profits and to appropriate the same in lieu of interest or in payment of the 

mortgage-money, or partly in lieu of interest or partly in payment of the mortgage-money, 

the transaction is called a usufructuary mortgage and the mortgagee a usufructuary 

mortgagee. 

• English mortgage-Where the mortgagor binds himself to repay the mortgage-money on a 

certain date, and transfers the mortgaged property absolutely to the mortgagee, but subject 

to a proviso that he will re-transfer it to the mortgagor upon payment of the mortgage-

money as agreed, the transaction is called an English mortgage. 

• Mortgage by deposit of title-deeds-Where a person in any of the following towns, namely, 

the towns of Calcutta, Madras, and Bombay, and in any other town which the State 

Government concerned may, by notification in the Official Gazette, specify in this behalf, 

delivers to a creditor or his agent documents of title to immovable property, with intent to 

create a security thereon, the transaction is called a mortgage by deposit of title-deeds. 

• Anomalous mortgage-A mortgage which is not a simple mortgage, a mortgage by 

conditional sale, a usufructuary mortgage, an English mortgage or a mortgage by deposit 

of title-deeds within the meaning of this section is called an anomalous mortgage. 

 

RIGHTS OF MORTGAGOR 

By mortgaging the property the mortgagor does not cease to be its owner, he only transfers an 

interest in it. The law, therefore, grants him the following rights: 

• Right of redemption: The first and the most important right of the mortgagor is the right 

to redeem i.e., take back the mortgaged property by paying the mortgage money at any 

time after the stipulated date for repayment. Section 60 of the Act provides that any time 

after the principal amount has become due; the mortgagor has a right to redeem the 

property. 

•  Right against clog on equity of redemption: Right of redemption or equity of redemption 

is the essence of a mortgage, and any provision inserted in the mortgage deed to prevent, 

evade or hamper redemption is void. Any condition which prevents the mortgagor from 
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redeeming the property is called a “clog” on the equity or right of redemption and is void. 

The rule of equity that once a mortgage always a mortgage prohibits a clog on the right of 

redemption. In other words, once a transaction is found to be a mortgage, the Court would 

not permit any condition in a mortgage deed which would prevent or impede redemption 

or repayment of the loan for which the security was given. 

• Right of partial redemption: A mortgage, as a rule, being one and indivisible for the debt 

and every part of it, the mortgagor cannot redeem piecemeal; he must redeem the whole 

property. But Section 61 of the Act gives a right of partial redemption stating that “a 

mortgagor who has executed two or more mortgages in favour of the same mortgagee 

shall, in the absence of a contract to the contrary, when the principal money of any two or 

more of the mortgages has become due, be entitled to redeem any one such mortgage 

separately or any two or more of such mortgages together.” 

• Right to inspection and production of documents:- A mortgagor, as long as his right of 

redemption subsists, shall be entitled at all reasonable times to inspect and make copies or 

abstracts of, or extracts from, documents of title relating to the mortgaged property which 

are in the custody or power of the mortgagee. 

 

LEASE 

According to Section 105, a “lease” of immoveable property is a transfer of a right to enjoy 

property. Since it is a transfer to enjoy and use the property, possession is always given to the 

transferee. The lease of immoveable property must be made for a certain period or for perpetuity. 

For example, you may give a lease of property for a definite number of years, or for life, or even 

permanently. 

Essentials Conditions for Lease:- 

• Transfer of right to enjoy immovable property. 

• Transfer may be for certain time or for perpetuity. 

• It must be for consideration either premium or rent or both. 

• Acceptance of transferee. 
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Transferor is called Lesser and Transferee is called the lessee. The price is called premium and the 

money, share, service or any other thing of value to be so rendered is called the rent. 

Lease & Licence – A lease should be distinguished from a license. A license is a right to do or 

continue to do in or upon the immoveable property of the grantor, something which would, in the 

absence of such a right, be unlawful. 

• A licence does not transfer any interest in the property and the licences has no right to 

possession. 

• A licence can be revoked by the grantor at any time, whereas a lease cannot be revoked. 

• A lease involves a transfer of interest followed by possession of the property for a specified 

period. 

Formalities of Lease:- 

• If lease is for 1 year or less than it can be made by oral agreement but if it is for more than 

1 year than registered document is required. 

• If after registration lesser does not give possession than lessee can file suit against him. 

 

TYPES OF LEASE OR TENANCIES:- 

Tenancy from year to year. 

• Tenancy which renewed every year is called tenancy for year to year. 

• In case of termination of Lease 6 month notice is required. 

• In case of tenancy is month to month 15 days notice is required. 

Tenancy at will. 

• If tenancy is not for certain period it is called tenancy at will. 

• Tenancy is renewed for a period decided by landlord. 

• No notice is required for termination of tenancy at will. 

Tenancy by Sufferance. 

• If a tenant continues to be in possession after the termination of the period of the lease 

without the consent of the landlord, he becomes a tenant by sufferance. 
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• A tenant-at-will is in possession with the consent of the landlord, whereas a tenant by 

sufferance is in possession without his permission after the term of the lease comes to an 

end. This tenant is not responsible for rent. He is liable to pay compensation for use and 

occupation of the land. 

Section58:- “Mortgage”, “mortgagor”, “mortgagee”, “mortgage-money” and “mortgage-

deed”  

• defined.— A mortgage is the transfer of an interest in specific immoveable property for the  

purpose of securing the payment of money advanced or to be advanced by way of loan, an  

existing or future debt, or the performance of an engagement which may give rise to a 

pecuniary  liability.  

The transferor is called a mortgagor, the transferee a mortgagee; the principal money and  interest 

of which payment is secured for the time being arc called the mortgage-money, and  the instrument 

(if any) by which the transfer is effected is called a mortgage-deed.  

• Simple mortgage.—Where, without delivering possession of the mortgaged property,  the 

mortgagor binds himself personally to pay the mortgage-money, and agrees, expressly or  

impliedly, that, in the event of his failing to pay according to his contract, the mortgagee 

shall  have a right to cause the mortgaged property to be sold and the proceeds of sale to 

be applied, So far as may be necessary, in payment of the mortgage-money, the transaction 

is called a simple mortgage and the mortgagee a simple mortgagee.  

• Mortgage by conditional sale.—Where the mortgagor ostensibly sells the mortgaged 

property— on condition that on default of payment of the mortgage-money on a certain 

date the sale shall become absolute, or on condition that on such payment being made the 

sale shall become void, or on condition that on such payment being made the buyer shall 

transfer the property to the seller, the transaction is called a mortgage by conditional sale 

and the mortgagee a mortgagee by  

conditional sale:  

[Provided that no such transaction shall be deemed to be a mortgage, unless the 

condition is embodied in the document which effects or purports to effect the sale.]  
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• Usufructuary mortgage.—Where the mortgagor delivers possession or expressly or by 

implication binds himself to deliver possession of the mortgaged property to the mortgagee, 

and authorises him to retain such possession until payment of the mortgage-money, and to 

receive the rents and profits accruing from the property or any part of such rents and profits 

and to appropriate the same] in lieu of interest, or in payment of the mortgage-money, or 

partly in lieu of interest partly in payment of the mortgage-money, the transaction is called 

an usufructuary mortgage and the mortgagee an usufructuary mortgagee. 

• English mortgage.—Where the mortgagor binds himself to repay the mortgage-money on 

a  certain date, and transfers the mortgaged property absolutely to the mortgagee, but 

subject to a proviso  that he will re-transfer it to the mortgagor upon payment of the 

mortgage-money as agreed, the transaction is called an English mortgage. 

• Mortgage by deposit of title-deeds.—Where a person in any of the following towns, 

namely, the towns of Calcutta, Madras 2[and Bombay], 3*** and in any other town which 

the [State Government concerned] may, by notification in the Official Gazette, specify in 

this behalf, delivers to a creditor or his agent documents of title to immoveable property, 

with intent to create a security thereon, the transaction is called a mortgage by deposit of 

title-deeds. 

• Anomalous mortgage.—A mortgage which is not a simple mortgage, a mortgage by 

conditional sale, an usufructuary mortgage, an English mortgage or a mortgage by deposit 

of title-deeds within the meaning of this section is called an anomalous mortgage. 

Section59:-. Mortgage when to be by assurance—Where the principal money secured is one 

hundred rupees or upwards, a mortgage 5 [other than a mortgage by deposit of title-deeds], can be 

effected only by a registered instrument signed by the mortgagor and attested by at least two 

witnesses.  

Where the principal money secured is less than one hundred rupees, a mortgage may be effected 

either by 6 a registered instrument] signed and attested as aforesaid, or (except in the case of a 

simple mortgage) by delivery of the property.  

Section59A:- References to mortgagors and mortgagees to include persons deriving title 

from them.—Unless otherwise expressly provided, references inthis Chapter to mortgagors and 

mortgagees shall be deemed to include references to persons deriving title from them respectively. 
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Section60:- Right of mortgagor to redeem.—At any time after the principal money has become 

9 due the mortgagor has a right, on payment or tender, at a proper time and place, of the mortgage-

money, to require the mortgagee(a) to deliver 10 [to the mortgagor the mortgage-deed and all  

documents relating to the mortgaged property which are in the possession or power of the  

mortgagee (b) where the mortgagee is in possession of the mortgaged property, to deliver  

possession thereof to the mortgagor, and (c)at the cost of the mortgagor either to re-transfer the  

mortgaged property to him or to such third person as he may direct, or to execute and (where the  

mortgage has been effected by a registered instrument) to have registered an acknowledgement in 

writing that any right in derogation of his interest transferred to the mortgagee has been 

extinguished: Provided that the right conferred by this section has not been extinguished by act of 

the parties or by decree of a Court. The right conferred by this section is called a right to redeem, 

and a suit to enforce it is called a suit for redemption. Nothing in this section shall be deemed to 

render invalid any provision to the effect that, if the time fixed for payment of the principal money 

has been allowed to pass or no such time has been fixed. the mortgagee shall be entitled to 

reasonable notice before payment or tender of such money. 

Redemption of portion of mortgaged property.—Nothing in this section shall entitle a person 

interested in a share only of the mortgaged property to redeem his own share only, on payment of 

a proportionate part of the amount remaining due on the mortgage, except 1only where a 

mortgagee, or, if there are more mortgagees than one, all such mortgagees, has or have acquired, 

in whole or in part, the share of a mortgager.  

Section60A. Obligation to transfer to third party instead of retransference to mortgagor.— 

Where a mortgagor is entitled to redemption, then, on the fulfilment of any conditions on the 

fulfilment of which he would be entitled to require a re-transfer, he may require the mortgagee, 

instead of re-transferring the property, to assign the mortgage-debt and transfer the mortgaged 

property to such third person as the mortgagor may direct; and the mortgagee shall be bound to 

assign and transfer accordingly.  

The rights conferred by this section belong to and may be enforced by the mortgagor or by any 

encumbrancer notwithstanding an intermediate encumbrance: but the requisition of any 
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encumbrancer shall prevail over a requisition of the mortgagor and, as between encumbrancers, 

the requisition of a prior encumbrancer shall prevail over that of a subsequent encumbrancer.  

The provisions of this section do not apply in the case of a mortgagee who is or has been in 

possession.  

Section60B. Right to inspection and production of documents.—A mortgagor, as long as his 

right of redemption subsists, shall be entitled at all reasonable times, at his request and at his own 

cost, and on payment of the mortgagee’s costs and expenses in this behalf, to inspect and make 

copies or abstracts of, or extracts from, documents of title relating to the mortgaged property which 

arc in the custody or power of the mortgagee. 

Section61. Right to redeem separately or simultaneously.—A mortgagor who has executed two 

or more mortgages in favour of the same mortgagee shall, in the absence of a contract to the 

contrary, when the principal money of any two or more of the mortgages has become due, be 

entitled to redeem any one such mortgage separately, or any two or more of such mortgages 

together. 

Section62. Right of usufructuary mortgagor to recover possession.—In the case of a 

usufructuary mortgage, the mortgagor has a right to recover possession of the property 4together 

with the mortgage-deed and all documents relating to the mortgaged property which are in the 

possession or power of the mortgagee. 

(a) where the mortgagee is authorised to pay himself the mortgage-money from the rents and 

profits of the property.—when such money is paid:  

(b) where the mortgagee is authorised to pay himself from such rents and profits 5 

[or arty part thereof a part only of the mortgage-money,]—.when the term (if any), prescribed for 

the payment of the mortgage-money has expired and the mortgagor pays or tenders to the 

mortgagee 6[the mortgage-money or the balance thereof] or deposits it in Court as hereinafter 

provided. 

section63. Accession to mortgaged property.—Where mortgaged property in possession of the 

mortgagee has, during the continuance of the mortgage, received any accession, the mort-gagor, 
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upon redemption, shall, in the absence of a contract to the contrary, be entitled as against the 

mortgagee to such accession. 

Accession acquired in virtue of transferred ownership.—Where such accession has been 

acquired at the expense of the mortgagee, and is capable of separate possession or enjoyment 

without detriment to the principal property, the mortgagor desiring to take the accession must pay 

to the mortgagee the expense of acquiring it. If such separate possession or enjoyment is not 

possible, the accession must be delivered with the property; the mortgagor being liable, in the case 

of an acquisition necessary to preserve the property from destruction, forfeiture or sale, or made 

with his assent, to pay the proper cost thereof, as an 

addition to the principal money, with interest at the same rate as is payable on the principal, or, 

where no such rate is fixed, at the rate of nine per cent. per annum.  

In the case last mentioned the profits, if any, arising from the accession shall be credited to the 

mortgagor. Where the mortgage is usufructuary and the accession has been acquired at the expense 

of the mortgagee, the profits, if any, arising from the accession shall, in the absence of a contract 

to the contrary, be set off against interest, if any, payable on the money so expended.  

Section63A. Improvements to mortgaged property.—(1) Where mortgaged property in 

possession of the mortgagee has, during the continuance of the mortgage, been improved, the 

mortgagor, upon redemption, shall, in the absence of a contract to the contrary, be entitled to the 

improvement; and the mortgagor shall not, save only in cases provided for in sub-section (2),be 

liable to pay the cost thereof. 

(2)Where any such improvement was effected at the cost of the mortgagee and was necessary to 

preserve the property from destruction or deterioration or was necessary to prevent the security 

from becoming insufficient, or was made in compliance with the lawful order of any public servant 

or public authority, the mortgagor shall, in the absence of a contract to the contrary, be liable to, 

pay the proper cost thereof as an addition to the principal money with interest at the same rate as 

is payable on the principal, or, where no such rate is fixed, at the rate of nine per cent. per annum, 

and the profits, if any, accruing by reason of the improvement shall be credited to the mortgagor.]  

Section64:- Renewal of mortgaged lease.—Where the mortgaged property is a lease 3 
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***, and the mortgagee obtains a renewal of the lease, the mortgagor, upon redemption, shall, in 

the absence of a contract by him to the contrary, have the benefit of the new lease.  

Section65:- Implied contracts by mortgagor.—In the absence of a contract to the contrary, the 

mortgagor shall be deemed to contract with the mortgagee,—  

(a) that the interest which the mortgagor professes to transfer to the mortgagee subsists, and that 

the mortgagor has power to transfer the same;  

(b) that the mortgagor will defend, or, if the mortgagee be in possession of the mortgaged property, 

enable him to defend, the mortgagor’s title thereto;  

(c) that the mortgagor will, so long as the mortgagee is not in possession of the mortgaged property, 

pay all public charges accruing due in respect of the property;  

(d) and, where the mortgaged property is a lease 4***, that the rent payable under the lease, the 

conditions contained therein, and the contracts binding on the lessee have been paid, performed 

and observed down to the commencement of the mortgage; and that the mortgagor will, so long as 

the security exists and the mortgagee is not in possession of the mortgaged property, pay the rent 

reserved by the lease, or, if the lease be renewed, the renewed lease, perform the conditions 

contained therein and observe the contracts binding on the lessee, and indemnify the mortgagee 

against all claims sustained by reason of the non-payment of the said rent or the a non-performance 

or non-observance of the said conditions and contracts;  

(e) and, where the mortgage is a second or subsequent incumbrance on the property, that the 

mortgagor will pay the interest from time to time accruing due on each prior incumbrance as and 

when it becomes due, and will at the proper time discharge the principal money due on such prior 

incumbrance.  

The benefit of the contracts mentioned in this section shall be annexed to and shall go with the 

interest of the mortgagee as such, and may be enforced by every person in whom that interest is 

for the whole or any part thereof from time to time vested.  
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section65A:- Mortgagor’s power to lease.—(1) Subject to the provisions of sub-section (2), a 

mortgagor, while lawfully in possession of the mortgaged property, shall have power to make 

leases thereof which shall be binding on the mortgagee. 

(2) (a) Every such lease shall be such as would be made in the ordinary course of management of 

the property concerned, and in accordance with any local law, custom or usage.  

(b) Every such lease shall reserve the best rent that can reasonably be obtained, and no premium 

shall be paid or promised and no rent shall be payable in advance.  

(c) No such lease shall contain a covenant for renewal.  

(d) Every such lease shall take effect from a date not later than six months from the date on which 

it is made.  

(e) In the case of a lease of buildings, whether leased it or without the land on which they stand, 

the duration of the lease shall in no case exceed three years, and the lease shall contain a covenant 

for payment of the rent and a condition of re-entry on the rent not being paid within a time therein 

specified.  

(3) The provisions of sub-section (1) apply only if and as far as a contrary intention is not expressed 

in the mortgage-deed; and the provisions of sub-section (2) may be varied or extended by the 

mortgage-deed and, as so varied and extended, shall, as far as may be, operate in like manner and 

with all like incidents, effects and consequences, as if such variations or extensions were contained 

in that sub-section.  

section66:- Waste by mortgagor in possession.—A mortgagor in possession of the mortgaged 

property is not liable to the mortgagee for allowing the property to deteriorate; but he must not 

commit any act which is destructive or permanently injurious thereto, if the security is insufficient 

or will be rendered insufficient by such act.  

Explanation.—A security is insufficient within the meaning of this section unless the value of the 

mortgaged property exceeds by one-third, or, if consisting of buildings, exceeds by one-half, the 

amount for the time being due on the mortgage. 
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Section67:- Right to foreclosure or sale.—In the absence of a contract to the contrary, the 

mortgagee has, at any time after the mortgage-money has become 3 due to him, and before a decree 

has been made for the redemption of the mortgaged property, or the mortgage-money has been 

paid or deposited as hereinafter provided, a right to obtain from the Court 4[a decree] that the 

mortgagor shall be absolutely debarred of his right to redeem the property, or 4[a decree] that the 

property be sold. 

A suit to obtain 4[a decree] that a mortgagor shall be absolutely debarred of his right to redeem 

the mortgaged property is called a suit for foreclosure. 

Nothing in this section shall be deemed—  

(a) to authorise any mortgagee, other than a mortgagee by conditional sale or a mortgagee under 

an anomalous mortgage by the terms of which he is entitled to foreclose, to institute a suit for 

foreclosure, or an usufructuary mortgagee as such or a mortgagee by conditional sale as such to 

institute a suit for sale; or]  

(b) to authorise a mortgagor who holds the mortgagee's rights as his trustee or legal representative, 

and who may sue for a sale of the property, to institute a suit for foreclosure; or  

(c) to authorise the mortgagee of a railway, canal or other work in the maintenance of which the 

public are interested, to institute a suit for foreclosure or sale; or  

(d) to authorise a person interested in part only of the mortgage-money to-institute a suit relating 

only to a corresponding part of the mortgaged property, unless the mortgagees have, with the 

consent of the mortgagor, severed their interests under the mortgage.  

Section67A:- Mortgagee when bound to bring one suit on several inortgages.—A mortgagee 

who holds two or more mortgages executed by the same mortgagor in respect of each of which he 

has a right to obtain the same kind of decree under section 67, and who sues to obtain such decree 

on any one of the mortgages, shall, in the absence of a contract to the contrary, be bound to sue on 

all the mortgages in respect of which the mortgage-money has become due.] 

Section68:- Right to sue for mortgage-money.—(1) The mortgagee has a right to sue for the 

mortgage-money in the following cases and no others, namely:—  
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(a) where the mortgagor binds himself to repay the same;  

(b) where, by any cause other than the wrongful act or default of the mortgagor or mortgagee, the 

mortgaged property is wholly or partially destroyed or the security is rendered insufficient within 

the meaning of section 66, and the mortgagee has given the mortgagor a reasonable opportunity of 

providing further security enough to render the whole security sufficient, and the mortgagor has 

failed to do so;  

(c) where the mortgagee is deprived of the whole or part of his security by or in consequence of 

the wrongful act or default of the mortgagor;  

(d) where, the mortgagee being entitled to possession of the mortgaged property, the mortgagor 

fails to deliver the same to him, or to secure the possession thereof to him without disturbance by 

the mortgagor or any person claiming under a title superior to that of the mortgagor:  

Provided that, in the case referred to in clause (a), a transferee from the mortgagor or from his 

legal representative shall not be liable to be sued for, the mortgage-money.  

(2) Where a suit is brought under clause (a) or clause (b) of sub-section (1), the Court may, at its 

discretion, stay the suit and all proceedings therein, notwithstanding any contract to the contrary, 

until the mortgagee has exhausted all his available remedies against the mortgaged property or 

what remains of it, unless the mortgagee abandons his security and, if necessary, re-transfers the 

mortgaged property. 

Section69:- Power of sstie when valid.—a mortgagee, or any person acting on his behalf, shall, 

subject to the provisions of this section, have power to sell or ,concur in selling the mortgaged 

property, or any part thereof, in default of payment of the mortgage-money, without the 

intervention of the Court, in the following cases and in no others, namely:— 

section70:- Accession to mortgaged property.—If, after the date of a mortgage, any accession 

is made to the mortgaged property, the mortgagee, in the absence of a contract to the contrary, 

shall, for the purposes of the security, be entitled to such accession.  

Illustrations  
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(a) A mortgages to B a certain field bordering on a river. The field is increased by alluvion. For 

the purposes of his security, B is entitled to the increase.  

(b) A mortgages a certain plot of building land to B and afterwards erects a house on the plot. For 

the purposes of his security, B is entitled to the house as well as the plot.  

Section71:-  Renewal of mortgaged lease.—When the mortgaged property is as lease 1and the 

mortgagor obtains a renewal of the lease, the mortgagee, in the absence of a contract to the 

contrary, shall, for the purposes of the security, be entitled to the new lease.  

Section72:- Rights of mortgagee in possession.— 

[A mortgagee] may spend such money as is necessary—  

(b) for 4[the preservation of the mortgaged property] from destruction, forfeiture or sale;  

(c) for supporting the mortgagor's title to the property;  

(d) for making his own title thereto good against the mortgagor; and  

(e) when the mortgaged property is a renewable lease-hold, for the renewal of the lease; and may, 

in the absence of a contract to the contrary, add such money to the principal money, at the rate of 

interest payable on the principal, and, where no such rate is fixed, at the rate of nine per cent. per 

annum 

Section73:-  Right to proceeds of revenue sale or compensation on acquisition.—(1)Where the 

mortgaged property or any part thereof or any interest therein is sold owing to failure to pay arrears 

of revenue or other charges of a public nature or rent due in respect of such property, and such 

failure did not arise from any default of the mortgagee, the mortgagee shall be entitled to claim 

payment of the mortgage-money, in whole or in part, out of any surplus of the sale-proceeds 

remaining after payment of the arrears and of all charges and deductions directed by law.  

(2) Where the mortgaged property or any part thereof or any interest therein is acquired under the 

Land Acquisition Act, 1894 (1 of 1894), or any other enactment for the time being in force 

providing for the compulsory acquisition of immoveable property, the mortgagee shall be entitled 
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to claim payment of the mortgage-money, in whole or in part, out of the amount due to the 

mortgagor as compensation.  

(3) Such claims shall prevail against all other claims except those of prior encumbrances, and may 

be enforced notwithstanding that the principal money on the mortgage has not become due.]  

section74:-  [Right of subsequent mortgagee to pay off prior mortgagee.] Rep. by the Transfer of 

Property (Amendment) Act, 1929 (20 of 1929), s. 39.  

section75:- [Rights of mesne mortgagee against and subsequent mortgagees.] Rep. by s. 39, ibid.  

Section76:- Liabilities of mortgagee in possession.—When, during the continuance of the 

mortgage, the mortgagee takes possession of the mortgaged property,—  

(a) he must manage the property as a person of ordinary prudence would manage it if it were his 

own;  

(b) he must use his best endeavours to collect the rents and profits thereof;  

(c) he must, in the absence of a contract to the contrary, out of the income of the property, pay the 

Government-revenue, all other charges of a public nature and all rent] accruing due in respect 

thereof during such possession, and any arrears of rent in default of payment of which the property 

may be summarily sold;  

(d) he must, in the absence of a contract to the contrary, make such necessary repairs of the property 

as he can pay for out of the rents and profits thereof after deducting from such rents and profits the 

payments mentioned in clause (c)and the interest on the principal money;  

(e) he must not commit any act which is destructive or permanently injurious to the property;  

(f) where he has insured the whole or any part of the property against loss or damage by fire, he 

must, in case of such loss or damage, apply any money which he actually receives under the policy, 

or. so much thereof as may be necessary, in reinstating the property, or, if the mortgagor so directs, 

in reduction or discharge of the mortgage-money. 

Section77:- Receipts in lieu of interest.—Nothing in section 76, clauses (b), (d), (g) and (h), 

applies to cases where there is a contract between the mortgagee and the mortgagor that the receipts 
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from the mortgaged property shall, so long as the mortgagee is in possession of the property, be 

taken in lieu of interest on the principal money, or in lieu of such interest and defined portions of 

the principal. 

Section78:-Postponement of prior mortgagee.—Where, through the fraud, misrepresentation or 

gross neglect of a prior mortgagee, another person has been induced to advance money on the 

security of the mortgaged property, the prior mortgagee shall be postponed to the subsequent 

mortgagee.  

Section79:- Mortgage to secure uncertain amount when maximum is expressed.—If a 

mortgage made to secure future advances, the performance of an engagement or the balance of a 

running account, expresses the maximum to be secured thereby, a subsequent mortgage of the 

same property shall, if made with notice of the prior mortgage, be postponed to the prior mortgage 

in respect of all advances or debits not exceeding the maximum, though made or allowed with 

notice of the subsequent mortgage. 

Section80:- [Tacking abolished.] Rep. by the Transfer of Property (Amendment) Act, 1929 (20 of 

1929), s. 41. 

Section81:- Marshalling securities.—If the owner of two or more properties mortgages them to 

one person and then mortgages one or more of the properties to another person, the subsequent 

mortgagee is, in the absence of a contract to the contrary, entitled to have the prior mortgage-debt 

satisfied out of the property or properties not mortgaged to him, so far as the same will extend, but 

not so as to prejudice the rights of the prior mortgagee or of any other person who has for 

consideration acquired an interest in any of the properties.] 

Section82:- Contribution to mortgage-debt.—[Where property subject to a mortgage belongs to 

two or more persons having distinct and separate rights of ownership therein, the different shares 

in or parts of such property owned by such persons are, in the absence of a contract to the contrary, 

liable to contribute rateably to the debt secured by the mortgage, and, for the purpose of 

determining the rate at which each such share or part shall contribute, the value thereof shall be 

deemed to be its value at the date of the mortgage after deduction of the amount of any other 

mortgage or charge to which it may have been subject on that date.]  
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Where, of two properties belonging to the same owner, one is mortgaged to secure one debt and 

then both are mortgaged to secure another debt, and the former debt is paid out of the former 

property, each property is, in the absence of a contract to the contrary, liable to contribute rateably 

to the latter debt after deducting the amount of the former debt from the value of the property out 

of which it has been paid.  

Nothing in this section applies to a property liable under section 81 to the claim of the 

3[subsequent] mortgagee. 

Section83:-  Power to deposit in Court money due on mortgage.—At any time after the 

principal money 4[payable in respect of any mortgage has become due] and before a suit for 

redemption of the mortgaged property is barred, the mortgagor, or any other person entitled to 

institute such suit, may deposit, in any Court in which he might have instituted such suit, to the 

account of the mortgagee, the amount remaining due on the mortgage.  

Right to money deposited by mortgagor.—The Court shall thereupon cause written notice of the 

deposit to be served on the mortgagee, and the mortgagee may, on presenting a petition (verified 

in manner prescribed by 5law for the verification of plaints) stating the amount then due on the 

mortgage, and his willingness to accept the money so deposited in full discharge of such amount, 

and-on depositing in the same Court the mortgage-deed 6[and all documents in his possession or 

power relating to the mortgaged property], apply for and receive the money, and the mortgage-

deed, 7[and all such other documents], so deposited hail be delivered to the mortgagor or such 

other person as aforesaid. 

Section84:- Cessation of interest.—When the mortgagor or such other person as aforesaid has 

tendered or deposited in Court under section 83 the amount remaining due on the mortgage, interest 

on the principal money shall cease from the date of the tender or 1[in the case of a deposit, where 

no previous tender of such amount has been made,] as soon as the mortgagor or such other person 

as aforesaid has done all that has to be done by him to enable the mortgagee to take such amount 

out of Court, 2[and the notice required by section 83 has been served on the mortgagee: 

Section85:- Parties to suits for foreclosure, sale and redemption] Rep. by the Code of Civil 

Procedure, 1908 (5 of 1908), s. 156 and the Fifth Schedule. 
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section86:- [Decree of foreclosure suit.] Rep. by the Code of Civil Procedure, 1908 (5 of 1908), s. 

156 and the Fifth Schedule. 

Section87:- [Procedure in case of payment of amount due.] Rep. by s. 156 and the fifth Schedule, 

ibid.  

section88:- [Decree of sale.] Rep. by s. 156 and the fifth Schedule, ibid.  

Section89:-[Procedure when defendant pay amount due.] Rep. by s. 156 and the fifth Schedule, 

ibid.  

section90:- [Recovery of balance due on mortgage.] Rep. by s. 156 and the fifth Schedule, ibid. 

Section91:- Persons who may sue for redemption.—Besides the mortgagor, any of the following 

persons may redeem, or institute a suit for redemption of, the mortgaged property, namely:—  

(a) any person (other than the mortgagee of the interest sought to be redeemed) who has any 

interest in, or charge upon, the property mortgaged or in or upon the right to redeem the same;  

(b) any surety for the payment of the mortgage-debt or any part thereof; or  

(c) any creditor of the mortgagor who has in a suit for the administration of his estate obtained a 

decree for sale of the mortgaged property.]  

Section92:-  Subrogation.—Any of the persons referred to in section 91 (other than the 

mortgagor) and any co-mortgagor shall, on redeeming property subject to the mortgage, have, so 

far as regards redemption, foreclosure or sale of such property, the same rights as the mortgagee 

whose mortgage he redeems may have against the mortgagor or any other mortgagee.  

The right conferred by this section is called the right of subrogation, and a person acquiring the 

same is said to be subrogated to the rights of the mortgagee whose mortgage he redeems.  

A person who has advanced to a mortgagor money with which the mortgage has been redeemed 

shall be subrogated to the rights of the mortgagee whose mortgage has been redeemed, if the 

mortgagor has by a registered instrument agreed that such persons shall be so subrogated. 
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Section93:-  Prohibition of tacking.—No mortgagee paying off a prior mortgage, whether with 

or without notice of an intermediate mortgage, shall thereby acquire any priority in respect of his 

original security; and, except in the case provided for by section 79, no mortgagee- making a 

subsequent advance to the mortgagor, whether with or without notice of an intermediate mortgage, 

shall thereby acquire any priority in respect of his security for such subsequent advance.  

Section94:-  Rights of mesne mortgagee.—Where a property is mortgaged for successive debts 

to successive mortgagees, a mesne mortgagee has the same rights against mortgagees posterior to 

himself as he has against the mortgagor.]  

section95:-  Right of redeeming co-mortgagor to expenses.—Where one of several mortgagors 

redeems the mortgaged property, he shall, in enforcing his right of subrogation under section 92 

against his co-mortgagors, be entitled to add to the mortgage-money recoverable from them such 

proportion of the expenses properly incurred in such redemption as is attributable to their share in 

the property. 

Section96:-  Mortgage by deposit of title-deeds.—The provisions hereinbefore contained which 

apply to a simple mortgage shall, so far as may be, apply to a mortgage by deposit of title-deeds. 

Section97:- [Application of proceeds.] Rep. by the Code of Civil Procedure, 1908 (5 of 1908), s. 

156 and the Fifth Schedule. 

Section98:-  Rights and liabilities of parties to anomalous mortgages.—In the case of an 

anomalous mortgage] the rights and liabilities of the parties shall be determined by their contract 

as evidencedin the mortgage-deed, and, so far as such contract does not extend, by local usage. 

Section99:- [Attachment of mortgaged property.] Rep. by the Code of Civil Procedure, 1908 (5 of 

1908), s. 156 and the Fifth Schedule. 

section100:- Charges.—Where immoveable property of one person is by act of parties or 

operation of law made security for the payment of money to another, and the transaction does not 

amount to a mortgage, the latter person is said to have a charge on the property; and all the 

provisions hereinbefore contained [which apply to a simple mortgage shall, so far as may be, apply 

to such charge]. 
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Section101 :- No merger in case of subsequent encumbrance.—Any mortgagee of, or person 

having a charge upon, immoveable property, or any transferee from such Mortgagee or charge-

holder, may purchase or otherwise acquire the rights in the property of the mortgagor or owner, as 

the case may be, without thereby causing the mortgage or charge to be merged as between himself 

and any subsequent mortgagee of, or person having a subsequent charge upon, the same property; 

and no such subsequent mortgagee or charge-holder shall be entitled to for close or sell such 

property without redeeming the prior mortgage or charge, or otherwise than subject thereto.] 

102. Service or tender on or to agent.—Where the person on or to whom any notice or tender is 

to be served or made under this Chapter does not reside in the district in which the mortgaged 

property or some part thereof is situate, service or tender on or to an agent holding a general power-

of-attorney from such person or otherwise duly authorised to accept such service or tender shall 

be deemed sufficient. 

Section103:- Notice, etc., to or by person incompetent to contract.—Where, under the 

provisions of this Chapter, a notice is to be served on or by, or a tender or deposit made or accepted 

or taken out of Court by, any person incompetent to contract, such notice may be served 5[on or 

by], or tender or deposit made, accepted or taken, by the legal curator of the property of such 

person; but where there is no such curator, and it is requisite or desirable in the interests of such 

person that a notice should be served or a tender or deposit made under the provisions of this 

Chapter, application may be made to any Court in which a suit might be brought for the redemption 

of the mortgage to appoint a guardian ad litem for the purpose of serving or receiving service of 

such notice, or making or accepting such tender, or making or taking out of Court such deposit, 

and for the performance of all consequential acts which could or ought to be done by such person 

if he were competent to contract; and the provisions of [Order XXXII in the First Schedule to the 

Code of Civil Procedure, 1908 (5 of 1908)] shall, so far as may be, apply to such application and 

to the parties thereto and to the guardian appointed thereunder.  

Section104:- Power to make rules.—The High Court may, from time to time, make rules 

consistent with this Act for carrying out, in itself and in the Courts of Civil Judicature subject to 

its superintendence, the provisions contained in this Chapter. 

 



 

290 
 

CASE LAW 

Yashpal Lala Shiv Narain vs Allatala Tala Malik Waqf Ajakhan on 22 December, 2005. 

Section 108(q) of the Transfer of Property Act, inter-alia, provides that on the determination of the 

lease, the lessee is bound to put the lessor into possession of the property. Referring to the aforesaid 

provisions of Sections 105, 107 and Section 108(m) and (q) of the Transfer of Property Act, it is 

submitted by the learned Counsel for the petitioner (defendant) that in view of Section 107 of the 

Transfer of Property Act, tenancy can be created either by a written contract or by an oral 

agreement coupled with delivery of possession. Section 107 makes no distinction between a 

written agreement of tenancy and an oral agreement of tenancy. Statutory rights and liabilities of 

the lessor and the lessee mentioned in Section 108 of the Transfer of Property Act become 

conditions of contract between the lessor and the lessee and have to be read as a part of the contract 

itself, unless there is a contract or local usage to the contrary. Section 108 of the Transfer of 

Property Act, it is submitted, covers both the tenancies/leases i.e. oral or written. The statutory 

rights and liabilities laid down in Section 108 of the Transfer of Property Act are to be read as part 

of the contract of tenancy, whether such contract be oral or in writing. It is submitted that the rights 

and liabilities mentioned in Section 108 of the Transfer of Property Act partake the character of a 

written contract and have to be read in every agreement of tenancy, and in the event of their breach, 

forfeiture clause mentioned in Section 111(g) of the Transfer of Property Act becomes applicable. 

Section 108(1), inter-alia, provides that the lessee is bound to pay or tender, at the proper time and 

place, the premium or rent to the lessor or his agent in this behalf. Hence, it is submitted, in case 

the rent is not paid as per the requirement of Section 108(1) of the Transfer of Property Act, the 

lease would be forfeited under Section 111(g) of the Transfer of Property Act, and the lessee would 

be bound to restore possession under Section 108(m) and (q) of the Transfer of Property Act. 

Therefore, it is submitted, in case there is breach of the said condition laid down in Section 108(1) 

of the Transfer of Property Act, the provisions of Section 111(g) of the Transfer of Property Act 

are attracted. Consequently, the submission proceeds, in case, the landlord accepts the rent after 

forfeiture, the tenant would be entitled to the benefit of Section 112 of the Transfer of Property 

Act. It is submitted that in case. Section 111(g), and consequently Section 112 of the Transfer of 

Property Act is confined only to written lease, Section 111(g) becomes redundant. Learned 

Counsel for the petitioner (defendant) has placed reliance on the following decisions in this regard: 
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Bhaiya Ram Hargo Lal vs Mahavir Prasad Murari Lal Mahajan on 26 July, 1968. 

It is significant to note that Section 3 of the Calcutta Act starts with the non obstante clause, that 

no provisions in the Calcutta Act requires the service of a notice of termination of the tenancy that 

there is no provision in the Act requiring that such a notice need not be served and that the Act is 

almost a complete code laying down even the detailed procedure for initiating an action for 

eviction and contains an exhaustive list of the grounds on which eviction can be sought. 21. The 

last judgment of the Supreme court to which reference may be made in this connection arose under 

the Delhi Rent control Act in Delhi Motor Co. V. U. A. Basrukar, AIR 1968 SC 794. One of the 

questions which arose before the Supreme Court was whether the claim for eviction could be 

decreed without serving a notice under section 106 of the Transfer of property Act. On the 

appraisal of the relevant evidence available on the record of that case, their Lordships held that the 

lease which had been brought into existence between the parties was certainly for a period 

exceeding one year and was not a lease from month to month. It was observed that at no stage had 

it been pleaded and no evidence had been led to show that independent of the documents on the 

basis of which the supreme court came to the abovementioned finding there was no material from 

which it could be inferred that a lease from month to month had come into existence between the 

landlord and the tenant. In those circumstances, observed their Lordships, "Section 106 of the 

Transfer of property Act could clearly be inapplicable, and the lease has to be held to be for a 

period exceeding one year. It is obvious from a reference to the judgment of the Supreme court in 

the case of Delhi Motor co., AIR 1968 SC 794 (Supra), that the only reason for not insisting on 

the service of a notice under section 106 of the Transfer of property Act was that the section itself 

was not applicable to the facts of the case and it was not held that section 106 of the Transfer of 

Property Act stood abrogated by anything contained in the rent control law applicable to Delhi. 

 

• Tippayya Kuppayya Vaidya vs Rama Narayana Hegde And Ors. on 25 October, 1960. 

• Dev Raj Dogra And Ors vs Gyan Chand Jain And Ors on 10 March, 1981. 

• Delhi Motor Company And Ors vs U.A. Basrurkar And Ors on 8 January, 1968. 

• Namdeo Lokman Lodhi vs Narmadabai And Others on 27 February, 1953. 
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