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FOREWORD 

 

More has been said about the writing of lawyers and judges than of any other group, except, 

of course, poets and novelists. The difference is that while the latter has usually been admired 

for their writing, the public has almost always damned lawyers and judges for theirs. If this 

state of affairs has changed in recent times, it is only in that many lawyers and judges have 

now joined the rest of the world is complaining about the quality of legal prose. 

My best wishes to all these student contributors, for their future endeavors. My best wishes 

and assurance to the readers that this will add a lot to the knowledge after reading this perfect 

case compilation. It’s not just for the legal fraternity but for anyone who has an interest in the 

field of law. 

By  

Ms.Vrinda Khanna & Ms.Nandini Mangla 

Associate of All India Legal Forum 
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PREFACE 

 

All India Legal Forum is replenished with information to give students a ready reference to 

the various areas of legal issues and news. All India Legal Forum is a team of more than 400 

law students across the country to tackle basic problems that a legal researcher faces in day-

to-day life, putting forward the basic things needed for researching and drafting.  

The All India Legal forum strives at providing a valuable contribution to contemporary legal 

issues and development. The organization seeks to bring out a platform to provide resourceful 

insights on law-related topics for the ever-growing legal fraternity. All India Legal Forum 

doesn't just publish blogs but also guides the authors. Determination and dedication are 

considered as ultimate requisition to be a good researcher by the All India Legal Forum, it 

also thrives to instill the values. 

The reason behind the smoothed running of All India Legal Forum is the official structure of 

the organization in which different rules are allotted by considering the strengths of the 

students and giving them roles accordingly through various Boards and Committees 

incorporated in the Organisation. 

The Legal Fort Night subdues about the current legal issues and news happening around.  It 

consists of the summaries of the Supreme Court and High Court Judgements of the 14 days. 

The Legal Fort Night Team keeps compiling the judgments of the Supreme Court and high 

court regularly. The Legal Fort Night not only compiles the judgments of the Supreme Court 

and High Court, but it also deals with the static law. We’re glad to be a part of the All India 

Forum.  

Here’s an introduction to my team:  

Patron- in-Chief: Aayush Akar  

Editor-in-Chief: Shubhank Suman 

Senior Manager - Nandini Mangla ,Vrinda Khanna 

Internal manager - Sakshi 

External manager -  Deepti 
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SUPREME COURT JUDGMENTS 

SUPREME COURT TO HEAR LETTER BY PU STUDENTS ON POLICE 

ATROCITIES ON FARMERS PROTEST1 

 

A letter petition has been filed in the supreme court of India to seek inquiry into excesses of 

the police and illegal detention of protesting farmers. The letter was sent by thirty-five 

students of Punjab University who alleged that the Government of India had acted in 

indictive, atrocious, and unconstitutional abuse of power to rip off constitutional rights of 

such farmers to protest in peace. The letter said that ‘After more than two months of peaceful 

protests in their home states, served with incompatible gestures of Government of India when 

farmers (felt marooned) decided to approach to the National Capital Delhi, the peaceful 

protestors (farmers) were thrashed and walloped that it seemed to raise voice or the 

Fundamental Rights as provided by the Supreme Law of the Nation is a dreadful crime 

(which it is not).” 

It is alleged that the media has polarized the whole peaceful movement by associating it with 

separatism and the Delhi Police has employed in the illegal use of water cannons, tear gases 

shells, and lathis, and has even proceeded to "jail" some of the farmers, which amounts to 

their detention as unlawful. 

The court said that no impediment in the exercise of the right to protest as long as it is non-

violent and does not result in damage to the life and properties of other citizens. It is 

submitted that the farmers, just like any other citizen of this democratic nation, are free to 

                                                             
1 Akshita Saxena, Live Law, Farmer Protest: Supreme Court To Hear A Letter By  Punjab University 
Students As PIL On Police Excesses Against Farmers, available at: https://www.livelaw.in/top-stories/farmers-
protest-police-excesses-pil-students-letter-supreme-court-167901 



 

express their will and sentiments, however, the Central Government is turning deaf and 

indifferent in toto to their problems.

It was contended before the court that such actions are not only violative of their fundamental 

rights but also inconsiderate under international laws, viz. Universal Declaration of Human 

Rights, ICCPR, and ICESCR.  

The court has decided to hear the letter as a PIL.

ANIMALS ARE SOURCE OF LIVELIHOOD: SC ON 2017 CATTLE PROTECTION 

The Supreme Court while considering a plea challenging the validity of 2017 Rules under 

Prevention of Cruelty to Animals Act, which allow authorities to seize vehicles. The bench 

heard the petition and has directed the Government to withdraw the rules. The Assistant 

Solicitor General, Mr. Sood has he will seek instructions and file an affidavi

very soon. 

The court observed that Animals are not domesticated pets like cats and dogs, instead they 

are a source of livelihood and The government cannot take this source

profession away from the people, and this is against Section 29 of the Act. The court said that 

rules are contradictory in nature and hence need to be changed or withdrawn. The rules have 

increased the frequency of animal lootings, which is 

communal violence and distress, and further causes certain violative groups to take laws into 

their own hands. In 2017, the Centre notified that they were considering the withdrawal of 

these rules, but the said has not be

                                                             
2 Radhika Roy, Live Law, ‘Animals Are Sources Of Livelihood, You Can't Take Them Away, Either You Change 
It Or We Will Stay’: CJI On 2017 Cattle Protection Rules
https://www.livelaw.in/top-stories/supreme
2017-rules-167896?infinitescroll=1 
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STAY WILL ASSUAGE HURT FEELINGS OF FARMERS AND ENCOURAGE 

THEM TO COME TO THE NEGOTIATING TABLE: SUPREME COURT TO STAY 

THE FARM LAWS 

 

The Supreme Court today preserved the enforcement of the three farm acts aimed at retaining 

the Minimum Support Price (MSP) for crops and securing farmers' landholdings. 

The three laws - the Price Assurance & Farm Services Act Farmers (Empowerment & 

Protection) Agreement, the Farmers Produce Trade & Commerce (Promotion & Facilitation) 

Act, and the Amendment to the Vital Commodities Act were retained before further orders 

were given. 

While doing so, SA Bobde and Justices AS Bopanna and V Ramasubramanian of the Bench 

of Chief Justice of India expressed hope that their direction would enable farmers to bring an 

end to the protests.  

IN RACHNA SINGH VS. UNION OF INDIA, 

 

The Supreme Court on Monday adjourned a plea seeking an extra chance for civil service 

aspirants in giving the UPSC exams on account of the difficulties that may have arisen due to 

the COVID – 19 pandemic. A Bench of Justices Am Khanwilkar, BR Gavai, and Krishna 

Murari heard the submission of ASG SV Raju who sought time as previously the center had 
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stated that the issue was under “active consideration” of the Central Government and the 

Union Public Services Commission. 

Vasireddy Govardhana Sai Prakash vs. UPSC, explore the possibility of providing one more 

attempt to such candidates with a corresponding extension of an age limit. A bench held by 

Justice AM Khanwilkar disposed of another petition Abhishek Anand Sinha vs. Union of 

India, observing that it was not appropriate for the court to pass orders when the matter was 

under the consideration of the concerned authorities.  

The present petition was raised in the writ petition is under consideration of the appropriate 

authority and in light of the observations made by this court in an order dated 30.09.2020 in 

Writ Petition (c) No. 1012 of 2020, needful is being done in the matter. As a result, it may not 

be appropriate to precipitate the matter further. We leave it to the competent authorities to 

assuage the grievance of the petitioners, as brought before this court in the present writ 

petition appropriately”, the bench observed in the order. The present petition is filed as a 

sequel to the above proceedings seeking a compensatory extra chance for civil service 

candidates. 

CRUELTY TO ANIMALS 

 

“Rules Contradicts Section”: Supreme Court on Prevention of Cruelty to Animal Rules 2017 

allows impleadment of Intervenors, which allow authorities to seize vehicles used in cattle 

transportation and send the animals to gaushalas or cow shelters. 

 NEW BCI RULES ABOLISHING 1-YEAR LL.M COURSES IN CHALLENGED IN 

BEFORE THE SUPREME COURT 



 

Facts 

A petition has been filed before the Supreme Court challenging the recent notifica

Bar Council of India to abolish one

petitioner, a law student has challenged the new 

Graduate, Doctoral, Executive, Vocational, Clinical

2020 as being a violation of her fundamental right to education. According to the petitioner, 

the amendments made by the rules are in violation of her right to practice profession under 

the constitution of India, and that there is 

abolish one year LLM course. The said ru.es are in violation of the Provisions of 

Act, 1961. The petition is regarding the absence of power with the BCI in regulating the rules 

of higher legal education in India as the same rests within the jurisdiction of UGC, University 

Grants Commission. 

About The BCI Notification 

The new rules provide that the post

short, LL.M has to be of two year’s durat

LL.M course is restricted to only graduates in law.

IN N.N GLOBAL MERCANTILE PVT LTD VS. INDO UNIQUE FLAME LTD CIVIL 

APPEAL NO. 3802 
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A petition has been filed before the Supreme Court challenging the recent notifica

Bar Council of India to abolish one-year LL.M courses in India. Tamanna Chandan, the 

petitioner, a law student has challenged the new Bar Council of India Legal Education (Post 

Graduate, Doctoral, Executive, Vocational, Clinical, and other continuing Education) Rules, 

as being a violation of her fundamental right to education. According to the petitioner, 

the amendments made by the rules are in violation of her right to practice profession under 

the constitution of India, and that there is no reasonable justification on the part of BCI to 

abolish one year LLM course. The said ru.es are in violation of the Provisions of 

The petition is regarding the absence of power with the BCI in regulating the rules 

cation in India as the same rests within the jurisdiction of UGC, University 

The new rules provide that the post–graduate course in law leading to a Master's degree, in 

short, LL.M has to be of two year’s duration spreading over four semesters. Further, the 

icted to only graduates in law. 

IN N.N GLOBAL MERCANTILE PVT LTD VS. INDO UNIQUE FLAME LTD CIVIL 

APPEAL NO. 3802 – 3803 / 2020. 

 

A petition has been filed before the Supreme Court challenging the recent notification of the 

year LL.M courses in India. Tamanna Chandan, the 

Bar Council of India Legal Education (Post 

inuing Education) Rules, 

as being a violation of her fundamental right to education. According to the petitioner, 

the amendments made by the rules are in violation of her right to practice profession under 

no reasonable justification on the part of BCI to 

abolish one year LLM course. The said ru.es are in violation of the Provisions of Advocates 

The petition is regarding the absence of power with the BCI in regulating the rules 

cation in India as the same rests within the jurisdiction of UGC, University 

graduate course in law leading to a Master's degree, in 

ion spreading over four semesters. Further, the 

IN N.N GLOBAL MERCANTILE PVT LTD VS. INDO UNIQUE FLAME LTD CIVIL 
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A three-judge bench of the Supreme Court has observed that non – payment of stamp duty on 

the commercial contract will not invalidate the arbitration agreement. 

Question Referred To The Constitution Bench 

“Whether the statutory bar contained in section 35 of the Indian Stamp Act, 1899 applicable 

to instruments chargeable to stamp duty under section 3 read with the schedule of the Act, 

would also render the arbitration agreement contained in such as instrument, which is not 

chargeable to payment of stamp duty, as being non – existent, unenforceable, or invalid, 

pending payment of stamp duty on the substantive contract/instrument?” One of the issues 

raised in this appeal against the Bombay High Court judgment was whether an Arbitration 

agreement would be enforceable and acted upon, even if the work order is unstamped and un 

– enforceable under the stamp act? 

In this case, the commercial court, before which a suit was filed by one of the parties to the 

contract, had refused to refer the parties to the arbitration. The High Court allowed a writ 

petition filed by one of the parties aggrieved by n0n – reference and set aside the order of the 

commercial court. 

Points Considered By The Court 

The bench noticed that in SMS Tea Estates Pvt. Ltd vs. M/s. Chandmari Tea Co. Pvt. Ltd 

(2011) 14 SCC 66, held that 

(i) That an arbitration agreement in an unstamped commercial contract cannot be acted upon, 

or is rendered un-enforceable in law, 

(ii) That an arbitration agreement in an unstamped would be invalid where the contract or 

instrument is voidable at the option of a party, such as under sec 19 of the Indian Contract 

Act, 1872. 

The bench said, the non – payment of stamp duty on the substantive contract would not 

invalidate even the main contract. It is a deficiency that is curable on the payment of the 

requisite stamp duty. 

Another judgment in Graware Wall Ropes Limited Vs. Coastal Marine Constructions And 

Engineering Limited (2019) 9 SCC 209, in which it was observed that the arbitration clause 

would be non –existent in law, an unenforceable, till stamp duty is adjudicated and paid on 
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the substantive contract. This note has taken this judgment was quote in Vidya Drolia & Ors. 

vs. Durga Trading Corporation. 

SUPREME COURT ASKS CENTRE IF ANTI-COVID NORMS IN PLACE AT 

FARMERS’ PROTEST SITE DURING HEARING ON TABLIGHI MEET3 

 

The Supreme Court on Thursday expressed concern at the protesting farmers risking Covid-

19 infection by camping outside Delhi in such large numbers. The bench of Chief Justice 

S.A. Bobde, Justices A.S. Bopanna, and V. Ramasubramanian was hearing the petition filed 

by Jammu-based lawyer Supriya Pandita seeking an inquiry into the aspects leading to the 

Tablighi Jamaat convention in the capital amid the pandemic. 

CJI Bobde said the same problem is going to arise in the farmers’ protest also. The farmers 

are not protected from Covid-19, the CJI said. He asked Solicitor General Tushar Mehta if 

proper precautions were in place at the protest site. Mehta said he would return with the 

required information. 

Appearing for the petitioner, Advocate Om Prakash Parihar read the prayer before judges. He 

submitted that no statement has been made with respect to Maulana Saad. Solicitor General 

Mehta said investigations in the case are going on and that a reply has already been filed. 

However, a report will be filed, he added.  

The petitioner has questioned the role of the Centre, the Delhi government, and the Delhi 

Police for risking the health of millions of citizens by allowing the huge congregation 

comprising foreign delegates when the pandemic had already struck. 

 

                                                             
3 India Legal, Supreme Court Asks Centre If Anti-Covid Norms In Place At Farmers’ Protest Site During 
Hearing On Tablighi Meet, available at: https://www.indialegallive.com/top-news-of-the-day/news/supreme-
court-asks-centre-if-anti-covid-norms-in-place-at-farmers-protest-site-during-hearing-on-tablighi-meet/ 
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HIGH COURT JUDGMENTS 

DELHI HIGH COURT  

DELHI HIGH COURT ALLOWED HINDU GIRL TO STAY WITH PARENT 

WITHOUT PRESSURE TO MARRY4 

 

Justice Vipin Sanghi and Rajnish Bhatnagar of the divisional bench of the Delhi High Court 

allowed a girl who eloped from her house to stay with her parents under the protection and on 

the condition that her parents will take full responsibility for her education.  

The girl was a B.Tech graduate who was planning to pursue UPSC, but after not receiving 

due consideration of her ambition by her parents in this regard, she decided to elope from her 

house. After interacting with the girl privately, the court made her interact with her parents. 

The girl pointed out that she left the house of her own will and she would not choose to go 

there again as the environment was not conducive for studies. The parents said that they 

would not bother her with her studies, or force her to marry anyone she doesn’t wish to 

marry. 

The parents alleged that her friend, Mustafa removed her from her house and was involved in 

an organised human trafficking and criminal organisation. The girl on this matter said that 

she had left with Mustafa out of her own free will due to the constant disturbance she was 

facing in her house. 

The court allowed her to go to her home as her parents ensured the court that they will not 

force her to marry any other person whom she would not like to marry otherwise. 

                                                             
4 Shreya Agarwal, Live Law, Delhi High Court Allows Adult Hindu Girl To Return With Parents Who Left 
Home With A Muslim Man, available at: Delhi High Court Allows Adult Hindu Girl To Return With Parents 
Who Left Home With Muslim Man 
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NO OFFENCE UNDER S.25, ARMS ACT IF SUSPECT UNCONSCIOUS ABOUT 

POSSESSION OF LIVE AMMUNITION: DELHI HIGH COURT5 

 

Single judge bench of the Delhi High Court presided by Justice Vikram Bakru in a criminal 

writ petition ordered that unconscious possession of firearms would not attract penalty under 

the Arms Act, 1959. The accused was an engineering student who was in possession of a bag 

containing 20 live cartridges.  

The student sought quashing of the FIR filed against him as the bag belonged to his landlord, 

Colonel Gupta who also happens to be his family friend and he wasn’t aware of its contents. 

After considering the case of Sanjay Dutt v State through CBI Bombay (II), Crimes 1994 (3) 

344 (SC), and the submission of the Additional Standing Counsel for the State, who 

submitted that "there is no material to doubt the explanation provided by the petitioner". The 

court quashed all proceedings against the FIR against him. 

The court said that in order for an offence to be committed under section 25 of the Arms Act, 

1959, the suspect is supposed to be in conscious possession of live ammunition. In the 

present case, the accused borrowed the bag from his landlord due to his unavailability to 

procure one himself. Even Mrs. Gupta, Colonel’s wife was also unaware of the presence of 

the ammunition in the sleeve of the bag, thus, did not remove it before handing it to him.  

In the present case, Colonel Gupta had a valid arms license, and the ammunition procured 

from the accused also belonged to the Colonel. The court took note of the judgements 

Surender Kumar Singh v. The State (GNCT of Delhi) &Anr., Aruna Chaudhary v. State 

&Ors, and Paramdeep Singh Sran v. The State (NCT of Delhi), and ruled in favor of the 

accused.  

                                                             
5 Shreya Agarwal, Live Law, Offence U/S 25 Of Arms Act Not Made Out In Cases Where Suspect Wasn't 
Conscious That He Is In Possession Of Live Ammunition: Delhi High Court, available at:  
https://www.livelaw.in/news-updates/delhi-high-court-arms-act-knowledge-conscious-possession-167912 
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LAST OPPORTUNITY FROM DELHI HIGH COURT TO CENTRAL 

GOVERNMENT TO FILE REPLY UPON A “PLEA TO RECOGNIZE SAME SEX-

MARRIAGE” 

 

On Friday the Delhi High Court granted one last opportunity to the Central Government to 

file their response to petitions seeking the recognition of same-sex marriage under the Hindu 

Marriage Act, the Special Marriage Act, and the Foreign Marriage Act (Abhijit Iyer Mitra & 

Ors vs UOI, Dr. Kavita Arora & Anr vs UOI, Vaibhav Jain & Anr vs UOI). 

A Division Bench comprising of Justice Rajiv Sahai Endlaw and Sanjeev Narula also allowed 

time for Delhi Government to file its counter-affidavit. 

The Central Government asked for three weeks time to file its response. 

The Court while allowing the petitioner to file their rejoinder to the stand taken by the 

Governments, the court also suggested that the counsel only submit the written submissions 

in the matter. 

The Court also remarked: 

“Would you require much time to argue? So much has been written on the issue”   

A petition with respect to Hindu Marriage Act by Abhijit Iyer Mitra, Gopi Shankar M, Giti 

Thadani, and G Oorvasi submitted that: the right to marry is part of Article 21 of the Indian 

Constitution and also pointed that the Hindu Marriage Act speaks about the solemnization of 

marriage between “any two Hindus”. Therefore denying recognition of same-sex marriage 

under the Hindu Marriage Act is arbitrary. 

The Petition with respect to Special Marriage Act Dr. Kavita Arora and her partner, Ankita 

Khanna, and the petitioner in Foreign Marriage Act matter is Vaibhav Jain and his partner, 

Parag Vijay Mehta. 
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In their argument, it is argued that the non-recognition of same-sex marriage under the 

Special Marriage Act and Foreign Marriage Act is a wanton act of discrimination that strikes 

at the root of dignity and self-fulfillment of LGBTQ couples. 

The petitioners have submitted that denying recognition to same-sex couples amounts to a 

violation of Articles, 14, 15, 19, and 21 of the Constitution. 

PETITIONER SUFFERING FROM 'LITIGATION DEPENDENCE SYNDROME': 

RE-LITIGATION AMOUNTS TO ABUSE OF COURT PROCESS STATED BY 

DELHI HIGH COURT6 

 

 A Petitioner was recently pulled up by the Delhi High Court for raising the same set of facts 

and arguments before the Court again and again, by filing different petitions. The Petitioner 

appears to be suffering from Litigation Dependence Syndrome, states Delhi High Court. 

A Division Bench of Justice Rajiv Sahai Endlaw and Justice Asha Menon was hearing an 

appeal filed by one HC Ram Naresh, against an order passed by the same bench. It noted that 

the Petitioner's contentions had already been considered and settled in a previous order dated 

8th December 2020. According to the Court, the current appeal filed before them amounted 

to re-litigation "which has been held to be an abuse of the process of the Court." 

Background  

The petitioner was in service at the Indo-Tibetan Border Police (ITBP). He was found to be 

suffering from Alcohol Dependence Syndrome by the Medical Board and the Appeal Medical 

Board of ITBP and fearing dismissal, he had filed a writ petition before the court which 

                                                             
6 Live Law, Petitioner Appears To Be Suffering From 'Litigation Dependence Syndrome': Delhi High Court 
States Re-Litigation Amounts To Abuse Of Court Process, available at:  
https://www.livelaw.in/news-updates/delhi-high-court-abuse-of-court-process-re-litigation-
167959?infinitescroll=1 
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sought a direction to ITBP to consider a third medical report, to be prepared by AIIMS or any 

other hospital. 

The Delhi High Court had disposed of that petition by a judgment dated 8th December 2020, 

reasoning that the petitioner had been referred for a third opinion and thus the relief claimed 

in the petition stood satisfied. 

Findings  

Nonetheless, the petitioner filed the present appeal wording the relief differently, but 

otherwise finding faults with the order dated December 8, the Bench discerned. It 

propounded that filing of the new writ petition amounts to re-litigation and the same would 

be held as abuse of the process of the court. 

"The petitioner, earlier found to be suffering from Alcohol Dependence Syndrome, now 

appears to be suffering from Litigation Dependence Syndrome," remarked the Court. 

The court refused to impede the disciplinary proceedings of the medical board at an interim 

stage and refused to give any advantage to the petitioner before the departmental proceedings. 

Before disposing of the petition, the Bench added that if the disciplinary proceedings are 

prejudicial to the petitioner, he can utilise the departmental remedies. However, if he was still 

unsatisfied, the Court stated that he was welcome to invoke his right to approach the Court 

under Article 226 of the Indian Constitution. 

Case Title: HC Ram Naresh v. Union of India & Ors. 

DELHI HC’S ADMINISTRATIVE ORDER TO RESTART PHYSICAL HEARING 

CHALLENGED BY LAWYERS IN THE SUPREME COURT 

 

A group of lawyers has moved to the Supreme Court to challenge the order to start the 

physical hearing by Family Courts, Principal Judge and Principal District and Sessions 

Judges (11 benches in total), and other subordinate district courts under them. The 

administrative order was passed on the 14th of January 2021 by the Registrar General of the 
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High Court.  The plea filed by advocates argues that the High Court has been highly ignorant 

of the fact that the pandemic is still ongoing and that “the Court has failed to take into 

account and understand the plight of the advocates traveling from outside of Delhi for 

physical hearings, amidst the ongoing pandemic in public conveyances thereby increasing the 

chances of catching and transmitting the infection… both inside and outside the Court”. The 

plea also purports that the Delhi High Court has failed to take into consideration the new 

strain, the UK variant of the corona virus, which has a higher infection and mortality rate. 

The new strain is already affected more than 20 people in Delhi. 

The plea seeks that there should be a new hybrid system of hearing, in which lawyers are 

given the choice to either virtually or physically appear before the Court, thereby prioritizing 

their and their families' health. The plea further states that “the impugned notification forces 

the advocates to prioritize their profession over their life, health and well being”.  It also 

alleges that the Delhi High Court’s public notification dated 41th of January 2021 has 

“miserably failed to take into consideration, the well being, life, liberty and health of the 

lawyers, clerks, court staff, support staff, the judges, and the litigants by compelling them to 

attend the court hearings in person and thereby has willfully infringed the Fundamental rights 

guaranteed under Articles 14, 19 and 21 of the Constitution.  

1. India  Legal Live, “Resumption of physical hearing in Delhi HC: Advocates move 

Supreme Court against the decision”,  < https://www.indialegallive.com/top-news-of-

the-day/news/supreme-court-delhi-hc-physical-hearing/> 

2. LiveLaw.in, “Lawyers Move Supreme Court Against Resumption Of Physical 

Hearing In Delhi Courts, Seeks For Hybrid System”, https://www.livelaw.in/top-

stories/resumption-of-physical-hearing-in-delhi-courts-seeks-for-hybrid-system-

supreme-court-virtual-hearing-168480  

3. NDTV, “Delhi District Courts To Resume Physical Hearing On Alternate Days From 

January 18”, https://www.ndtv.com/delhi-news/district-courts-to-resume-physical-

hearing-on-alternate-days-from-january-18-in-delhi-2352769  

4. India  Legal Live, “Delhi HC …January 18”, https://www.indialegallive.com/top-

news-of-the-day/news/delhi-hc-video-conferencing-subordinate-court/  
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Outlook India, “Lawyers of district courts seeks suspensions of HC’s administrative order”, 

https://www.outlookindia.com/newsscroll/lawyers-of-district-courts-seeks-suspension-of-hcs-

administrative-order/1978768  

GUJARAT STATE GOVERNMENT TO PAY RS. 25000 AS COSTS FOR UNDUE 

DELAY IN FILING OF SLPS: SUPREME COURT 

 

The Gujarat Government was held responsible for wasting judicial time and delaying the 

filing of SLP for a year, without any “cogent or plausible ground” and was awarded a cost of 

Rs.25000 to be deposited with the Supreme Court Employees Mutual Welfare Fund in four 

weeks time. The Supreme Court in the case of “State of Gujarat v. Deep Association” (SLP 

(CIVIL) Diary No. (s) 15924/2020), stated that “ the aforesaid itself shows the casual manner 

in which the State Government has approached the Court without any cogent or plausible 

ground for condonation of delay. In fact other than the lethargy and incompetence of the 

petitioner Government, there is nothing which has been put on record.” It also referred to its 

earlier similar orders passed on delayed SLPs being filed by State Governments and said that 

it has always discouraged such practice by State Government s and Public Authorities.  

The common mindset of the government can be said to be lethargic because of the reason that 

the period of limitation(s) in the Statutes as if they do not even apply to them. The bench 

comprising of Justices Dinesh Maheshwari and Hrishikesh Roy further added that “ The 

objective of the SLP “is to complete a mere formality and save the skin of the officers who 

may be in default in following the due process or may have done it deliberately. We have 

deprecated such practice and process and we do so again. We refuse to grant such certificates 

and if the government suffers losses, it is time when the concerned officers responsible for 

the same bear the consequences. The irony, emphasized by us repeatedly, is that no action is 

ever taken against the officers and if the Court pushes it, some mild warning is all that 

happens”.  
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1. LiveLaw.in, “Supreme Court Slaps Rs. 25K Costs On Gujarat Government For Its 

Lethargy & Incompetence Of Filing SLPs Belatedly”, https://www.livelaw.in/news-

updates/supreme-court-25k-costs-gujarat-government-slp-168485  

2. The Daily pioneer, “SC Slaps Rs,25K fine in Guj for Wasting Judicial Time”, 

https://www.dailypioneer.com/2021/india/sc-slaps-rs-25k-fine-on-guj-for-wasting-

judicial-time.html  

3. The Free Press Journal, “SC Slams Gujarat for ‘lethargy’ in filing plea, slaps Rs.25k 

penalty”, https://www.freepressjournal.in/india/sc-slams-gujarat-for-lethargy-in-

filing-plea-slaps-rs25k-penalty  

MADHYA PRADESH HIGH COURT 

NOTARIES AND OATH COMMISSIONERS NOT ALLOWED TO EXECUTE 

MARRIAGE AND DIVORCE DOCUMENTS: MP HIGH COURT7 

 

In the case of Mukesh S/o. Mr. Lakshman @ Lakshminarayan. v. The State of M.P before the 

MP High Court, for which the court ordered to issue strict guidelines to notaries and oath 

commissioners to not engage in the execution of deeds for marriage and divorce. If notaries 

and oath commissioners continue to execute such deeds, they will face termination of their 

licenses. 

The prosecution put forth that the bride and two other individuals in pursuance of common 

intention performed that marriage of the bride with the complainant, Jitendra but after 5-6 

days from marriage, the bride left. 

                                                             
7 Sparsh Upadhyay, Live Law, Notaries/Oath Commissioners Not Authorised To Execute Marriage/Divorce 
Documents: MP High Court Calls For Strict Guidelines, available at:  
https://www.livelaw.in/news-updates/notariesoath-commissioners-not-authorised-to-execute-
marriagedivorce-documents-mp-high-court-calls-for-strict-guidelines-167890 
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The court said the job of a notary is defined under the Notary Act, 1952, and acts performed 

beyond the limits of laws mentioned will attract appropriate penalties. The Court observed 

that "not only the accused persons who conspired in performing the forged marriage of the 

complainant but the Notary who executed. The court noted that if the notary properly guided 

the complainant or refused to execute his marriage agreement, the said crime would not have 

taken place. 

RAJASTHAN HIGH COURT 

HARASSING WOMEN POSTED ON DIGITAL CHANNELS IN SEPARATE 

STATES IS HARASSMENT IN THE COMMON WORKPLACE: RAJASTHAN 

HIGH COURT 

 

The Rajasthan High Court on Monday ruled that sending offensive messages to a subordinate 

co-worker after working hours would constitute sexual assault in the workplace.The ruling 

was passed by Justice Sanjeev Prakash Sharma when he dismissed a challenge to the assault 

charges on the basis that the plaintiff and the accused were in separate states. 

In this case, the Bank of Baroda's senior official was accused of bullying a woman posted in 

another state by messages sent outside working hours. 

KARNATAKA HIGH COURT 

IN A PLEA CHALLENGING SECTION 2(C)(I) OF THE CONTEMPT OF COURTS 

ACT, KARNATAKA HIGH COURT SEEKS THE RESPONSE OF THE CENTRE. 
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In a significant move, in a petition questioning the legality of Section 2(c)(i) of the Contempt 

of Courts Act, the Karnataka High Court on Tuesday sought the central government's 

response, criminalizing the publishing of any matter that may scandalize or decrease the 

jurisdiction of the courts. 

The petition lodged by journalist Krishna Prasad, Supreme Court advocate Prashant Bhushan, 

the Director of the Hindu Party, journalist N Ram, and former Union Minister Arun Shourie 

attacked the clause on the ground that, under Article 19 of the Constitution, it had a chilling 

impact on the right to freedom of expression. 

BOMBAY HIGH COURT 

DEMANDING OUTSTANDING LOAN FROM DEFAULTER IS NOT COMES 

UNDER ABETMENT TO SUICIDE: BOMBAY HIGH COURT 

 

The Bombay High Court upon proceeding of a matter at Nagpur stated that a person during 

his employment if demand his outstanding loan from a defaulting borrower, it can’t be 

considered as the intention to abet the commission of suicide of the borrower. 

A Bench comprising of Justice VM Deshpande and AS Kilor while hearing the matter 

quashed the criminal proceedings which was initiated against the accused under Section 306 

(abetment to suicide) of the Indian Penal Code.  
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What the Court Said: 

“The demand of outstanding loan amount from the person who was in default in payment of 

loan amount, during the course of employment as a duty, at any stretch of imagination cannot 

be said to be any intention to aid or to instigate or to abet the deceased to commit the 

suicide,”  

 

While hearing a plea filed by Rohit Nalawade to quash the First Information Report (FIR) 

registered against him for abetting the suicide of a person, from whom he had to demand his 

repayment of a loan. 

What was the Incident? 

The deceased person had taken a loan from Mahindra and Mahindra Financial Service Ltd. to 

purchase a new bike and agreed to repay the full amount in monthly installments within four 

years. 

The deceased also written a suicide letter, which was recovered during the investigation, and 

the investigation officer claimed that he had found the evidence that the deceased was 

harassed by the Nalawade for repayment of the loan. 

Advocate NB Kalwage, who appeared for Nalawade submitted that the prosecution itself 

failed to prove prima facie that Nalawade had an intention to aid or instigate or abet the 

deceased to commit suicide. 

The appearing Advocate further submitted that: the allegation against the Nalawade is only 

that, he was demanding the repayment of the outstanding loan and there is no intention of 

him to abet the deceased to commit suicide. 

Additional Public Prosecutor MJ Khan by opposing the submission of Advocate NB Kalwage 

said that the deceased was under tremendous mental pressure only because of the demand of 

outstanding loan amount, which eventually led him to commit suicide.  
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After considering the fact submitted by both the parties, the Court concluded that: the 

allegations are only to the effect that Nalawade demanded the outstanding loan amount from 

the deceased, which was part of his duty being an employee of the company. 

The Court proceeded to quash the FIR filed against the Nalawade by opining that forcing him 

to face trial before the criminal court would be a futile exercise. 

CALCUTTA HIGH COURT 

AMID COVID-19, PILGRIMS FOR THEIR OWN GOODS SHALL STAY AWAY 

FROM THE GANGES WATER FOR “GANGA SAGAR MELA”: CALCUTTA HIGH 

COURT8 

 

As a precautionary measure, the Govt. denied holding of Ganga Sagar Mela in the wake of 

Covid-19 Pandemic, accordingly, Calcutta High Court on Friday i.e. (8th January) said: 

“The administration will ensure that there is wide spread publicity over the microphone and 

otherwise informing the pilgrims that it is for their own good that they should stay away from 

the Ganges water." 

The Bench of Calcutta High Court comprising Chief Justice Thottathil B. Radhakrishnan and 

Justice Arijit Banerjee while hearing a PIL filed by one Ajay Kumar De by mentioning the 

issues affecting health, safety, and welfare matters with respect to Ganga Sagar Mela 2021.  

The Court also asked the State Govt to indicate the measures regarding the imposition of 

restrictions and enforcement of social distancing norms as well as the use of mask and proper 

sanitization as per the Covid norms and protocol ought to be clearly furnished on behalf of 

the State Govt in such report in the form of an affidavit.  

                                                             
8 Sparsh Upadhyay, Live Law, Ganga Sagar Mela Amid COVID-Inform Pilgrims That For Their Own Good 
They Should Stay Away From The Ganges Water: Calcutta High Court, available at:  
https://www.livelaw.in/news-updates/ganga-sagar-mela-2021-calcutta-high-court-covid-pilgrims-safety-
168156 
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Devotees taking a holy dip at Gangasagar (Sagar Island) (PTI Photo) 

 

Report Filed by the State Government 

The Director of Health Services, Department of Health and Family Welfare, Government of 

West Bengal submitted a report about the various arrangements that have been made; are 

being made and are in the supervision of the appropriate authorities to be made in furtherance 

of larger public interest. 

Court’s Observation 

The Court was primarily satisfied with the arrangements made for crowd management and 

for the dissemination of information as to the protective steps to be taken by the visiting 

pilgrims during this pandemic situation. 

The Court while emphasising that wide publicity to be given to pilgrims “to stay away from 

the Ganges Water” and also directed that the process must start immediately, also said: 

"It cannot be overemphasized that a dip in the water may contaminate the water if the person 

concerned has infection within him/her and it does not matter how long that person stays in 

the water. A dip for a second may be enough to cause the damage that is apprehended." 

"What is important is that the administration should keep all persons concerned informed 

about the danger to which they may expose themselves if they enter the water", said the 

Court. 

the Court also said that all the protective and precautionary measures as mentioned in the 

report of DHS “ should also be implemented at all places of Kolkata and anywhere in the 

state of West Bengal where people are congregating en route to Gangasagar. 
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Lastly, the Court also said:  

"We have no doubt that in so far as the Ganga Sagar Mela is concerned, the State machinery 

shall also rise to the occasion and ensure that the festival is conducted in such a manner that 

there is no spread of the disease."  

BOMBAY HIGH COURT 

BOMBAY HIGH COURT STATED THAT THE POWER OF SECTION-482 

SHOULD BE USED ONLY IN “RAREST OF RARE” CASES TO QUASH THE 

CONVICTION EVEN IF PARTIES HAVE SETTLED THE DISPUTE. 

The full bench was examining the scope of the power under Sec-482 of the Code of Criminal 

procedure for quashing the conviction in a non-compoundable offence on account of 

settlement. 

 

A full bench of Bombay High Court comprising justices AS Chandurkar, Vinay Joshi, and 

NB Suryawanshi concluded that: “it would be a sound exercise of discretion under Section 

482 of the Code and in accordance with the law of the land to refuse to quash criminal 

proceedings post-conviction for a non- compoundable offence only on the ground that the 

parties have entered into a compromise." 

 But What The Court Can Permit? 

The Bench again added that: Instead, the court can permit the party to bring to the notice 

of appellate/revisional court, the aspect of compromise. 

The Court also noted that it is merely not possible to set aside the judgement of 

conviction at the appellate/revisional stage only on the ground that the parties have 

entered into a compromise. 

A Division Bench at Aurangabad in a matter of Udhav Kisanrao Ghodse V. State of 

Maharashtra stated that: As the parties in the present case have come with that they want 
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to maintain good and cordial relations in future. Such thought is necessary for the society 

and,   therefore, we find this to be a fit case where inherent powers of this Court under 

Section 482 of the Cr.P.C. are required to be invoked. This is a fit case where the present 

applicants need not be asked to prosecute their appeal against conviction. 

A Division Bench of Nagpur in a matter of  Ajmatkhan S/o. Rahematkhan, & Anr. vs 

State of Maharashtra made a judgement that: it was reiterated that the power under 

Section 482 for quashing the proceedings could be exercised even after conviction of an 

accused.  

A Co-ordinate bench at Nagpur in Maya Sanjay Khandare and another Vs State of 

Maharashtra made a statement that: the exercise of power under Section-482 ought to be 

exercised rarely rather than being invoked frequently. 

But after going through these judgements and opinions the Full Bench still refused to 

agree that in a case where the settlement has already been reached between the convict 

and complainant, the conviction can be quashed by invoking the inherent powers. 

 Is there any remedy available? 

Yes, the remedy of challenging the order of conviction is available to the accused by way 

of an appeal. The court again stated that “by entering into any compromise post-

conviction for a non-compoundable offence can’t by itself result in acquittal of the 

accused.” 

The Court also set an example to show further, when the inherent jurisdiction can 

possibly be invoked. 

 What the judgment actually said: 

"To illustrate, where a jurisdictional issue going to the root of the matter is raised for 

challenging the conviction or in matrimonial disputes where the parties have agreed to 

settle their differences, jurisdiction under Section 482 of the Code could be exercised. 

Such exercise of jurisdiction should be limited to the rarest of rare cases when found 

necessary to prevent the abuse of the process of the Court or to secure the ends of 

justice,"  
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TRIPURA HIGH COURT 

THE GOVERNMENT WAS ORDERED BY THE TRIPURA HIGH COURT TO PAY 

RS.10 LAKHS COMPENSATION TO MOTHER OF DECEASED LAWYER- 

MEDICAL NEGLIGENCE9 

 

The State of Tripura was ordered by a division bench of Tripura High Court consisting of 

Chief Justice Akil Kureshi and Justice SG Chattopadhyay to pay a compensation of Rs. 

10,00,000 in the case of death of an advocate namely Bhaskar Debroy after it was found that 

he died due to medical negligence of GBP hospital. 

Observation Of The Bench 

The bench while taking into consideration the Magisterial report and Audit Team report 

concluded that both the inquiries suggested gross negligence on the part of the doctor and 

hospital. In view of the same, the Court went ahead on the question of awarding 

compensation to the family of the deceased in the matter. 

The bench counted on the case of Leela Shamji & Ors. vs. BYL Nair Hospital & Ors. 

(2019) of the Bombay High Court wherein the court while relying on the judgment of Uphaar 

cinema case had awarded a compensation of Rs. 10,00,000 to the petitioners where a person 

had died due to inhaling excessive oxygen after he was trapped between the MRI machine 

and Oxygen cylinder. 

                                                             
9 Nupur Thapliyal, Live Law, Medical Negligence- Tripura High Court Orders Govt. To Pay Rs.10 Lakhs 
Compensation To Mother Of Deceased Lawyer, available at:  
https://www.livelaw.in/news-updates/tripura-high-court-medical-negligence-compensation-lawyer-
167936?infinitescroll=1 
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The Court furthermore analyzed the facts of the case and held that it was a crystal clear case 

of res ipsa loquitur, a maxim used in the field of medical negligence. The Court, therefore, 

ordered the award of compensation of Rs. 10,00,000 to the mother of the deceased. 

 CHHATTISGARH HIGH COURT 

IN BHAGWAT JOSHI VS. STATE OF CHHATTISGARH, CR.M.P.NO. 1395 OF 2020 

 

Bail condition shouldn’t be stringent otherwise it would amount to a denial of bail and 

violates the accused’s rights of personal liberty. 

Facts Of The Case 

The petitioner before the court is an accused standing trial for offence section 420/34 of the 

IPC. He made an application under section 437 of the CrPC for grant bail and eventually that 

application was granted by the learned Magistrate with the condition of furnishing a bank 

guarantee of Rs. 2,00,000/ or cash. On revision being preferred by the petitioner, First 

Additional Sessions Judge, Balod partly allowed the revision and reduced the amount of bank 

guarantee from Rs. 2,00,000 to Rs, 1,00,000 and also directed for furnishing bail bond of Rs, 

10,000/ in addition to bank guarantee. Questioning the legality and correctness of the order 

passed by Additional Sessions Judge directing the petitioner to furnish a guarantee of one 

lakh, instant petition under section 482 of the CrPC was preferred. 

Court Observation 

The court observed that it is well-settled law while exercising jurisdiction under section 

437/439 of the CrPC. It is the duty of the court to see that condition for the grant of bail 

should not be arbitrary or capricious. It should be just and reasonable and it cannot insist the 

accused to give cash security or to provide local surety. The Chhattisgarh High Court last 

month observed that while granting bail, a condition imposed should not be stringent and 
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should be reasonable. Otherwise, it would amount to denial and deprivation of personal 

liberty of the accused violating his constitutional right guaranteed under Article 21 of the 

Constitution of India. The bench of Justice Sanjay A. Agrawal further quoted Justice V.R 

Krishna Iyer, who while speaking for the Supreme Court in the matter of Babu Singh & 

others vs. The State of U.P (1978) 1 SCC 579 had said, “The delicate light of the law favors 

release unless countered by the negative criteria necessitating that course. The corrective 

instinct of the law plays upon release orders by strapping on to them protective and curative 

conditions. Heavy bail from poor men is obviously wrong. Poverty is society’s malady and 

sympathy, not sternness, is the judicial response”. 

Court Further Observed That 

The court also relied on Apex Court’s ruling in the case of Moti Ram and others vs. State of 

Madhya Pradesh (1978) 4 SCC 47, “It is quite vivid in the instant case, though the accused 

had been admitted to the privilege of bail under section 437 of the CrPC and he is only a 

small agriculturist, yet the stringent and onerous condition of furnishing bank guarantee of 

Rs. 2,00,000/ was imposed by the trial Magistrate though that has partly been modified by the 

revisional court from Rs. 2,00,000/ to Rs. 1,00,000/, but still condition of furnishing bank 

guarantee of Rs. 1,00,000/ is an astringent and excessively onerous condition, which cannot 

be said to be a reasonable condition for grant of bail in the light of the aforesaid mandate of 

the Supreme Court”. 

In the matter of M.D.Dhanapal vs. State rep. By the Inspector of Police, held that bail cannot 

be made conditional upon heavy deposit beyond the financial capacity of the applicant. In 

June 2020, the Punjab and Haryana High Court held that the bail conditions imposed by a 

court should not be so onerous that they prove “fatal to bail”. In December 2019, the 

Himachal Pradesh High Court had highlighted that poverty or the deemed indigent status of 

an accused must be taken into account while granting bail. 

KERALA HIGH COURT 

IN STATE OF KERALA VS. LEESAMMA JOSEPH SLP (C) NO (S). 14540/2020. 
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The Question Before The Court 

Can persons have a physical disability could be granted reservation in the promotion if their 

entry point was not of a person with a disability under the Persons with Disabilities (Equal 

Opportunities, protection with Disabilities of Rights and Full Participation) Act? 

The Court Observed That 

The special leave petition was filed by the State of Kerala in the Apex Court. The Supreme 

Court challenging the Kerala High Court order, which set aside the order of the Kerala 

Administrative Tribunal that had dismissed an Original Application filed by Leesamma 

Joseph claiming reservation in promotion. The High Court held that she should be considered 

for her promotion based on the disability at the time when her claim originally arose, subject 

to her seniority with reference to the other physically challenged candidates entitled to such 

reservation. 

The Court referred to the three-Judge Bench Judgment of Apex Court in Siddaraju vs. State 

of Karnataka in which it was held that such reservation is applicable to promotions. 

Contention By The State 

She was given employment on compassionate ground and the entry point was not of a person 

with a disability under the persons with disabilities and therefore such a person cannot claim 

reservation in a matter of promotion under the Act as it will also affect the other general 

candidates. 

Observation Of The Court 

It observed that since Leesamma has already retired, it is not inclined to interfere with the 

relief granted to her. The court-appointed Advocate Gaurav Agarwal as Amicus Curiae to 

assist it in the determination of the legal issue.  
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SIGNIFICANT KERALA HIGH COURT JUDGMENTS OF 202010 

 

The Kerala High Court pronounced several significant verdicts in 2020. Here is an annual 

round-up. Transfer Deed Can Be Declared Void U/s 23 Senior Citizens Act Only If It 

Expressly Contains Condition To Provide Basic Amenities/Physical Needs To Senior Citizen. 

IN WPPIL NO. 5 OF 2021 

 

Shivalik Elephant Reserve: Uttarakhand High Court stays denotification of the only elephant 

reserve of state.  

Background Of The Case 

Spread over 5,000 sq. km in 14 state forest divisions, the Shivalik Elephant Reserve was 

notified in the year 2002 under the ‘Project Elephant’. Which was launched by the 

Government of India in the year 1992 as a centrally sponsored scheme. The state wildlife 

board had, in November 2020, decided to denotify the reserve, arguing that the move will 

pave the way for development work in an area spanning over 4,500 sp km, including an 

expansion of Dehradun’s Jolly Grant airport. The Uttarakhand government has claimed that 

the section of the Shivalik elephant reserve, which it plans to denotify for the expansion of 

                                                             
10 Live Law, Significant Kerala High Court Judgments Of 2020, available at:  
https://www.livelaw.in/news-updates/significant-kerala-high-court-judgments-of-2020-167847 
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Dehradun Airport, is “not of high conservation value”. However, this claim is not in 

consonance with the center’s observation that the 87 hectares of “high conservation value”. 

Held 

The Bench of Chief Justice R.S.Chauhan and Justice Lokpal Singh said, “The 

recommendation dated of the State Wildlife Board, which provides for de-notification of the 

Shivalik Elephant reserve, is hereby stayed till the next date of listing. As per the report, the 

state’s forest minister Harak Singh Rawat said that the state government would be 

challenging the stay order in the Apex Court. “We will fight against the stay and respond to 

the suo motu notice taken by the high court earlier. Elephant reserve is not a legal entity and 

therefore, there should be no legalities around it”. 

IN ROHIT S/O NAWANATH NALAWADE VS. STATE OF MAHARASHTRA, 

 

The Nagpur Bench of Bombay High Court has made it clear that demanding an outstanding 

loan from a defaulting borrower cannot be said to constitute an offence of abetment to 

suicide. 

Facts Of The Case 

The court was hearing a criminal application moved by one Rohit, seeking quashing of an 

FIR registered against him by the Maharashtra Police under section 306 of IPC. It was 

alleged in the FIR that the petitioner harassed the deceased, Pramod Prakash, for repayment 

of a loan, which ultimately led him to commit suicide. The petitioner’s counsel had 

contended that the allegations against him were only in respect of demand of outstanding loan 

amount does not amount to any intention of the applicant to abet the deceased to commit 

suicide. 

Findings 
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The Division Bench observed that the allegations against the accused were only to the effect 

that he demanded an outstanding loan amount from the deceased, which was part of his duty 

being an employee of the Finance Company.  

The bench referred to the case of Amit s/o Ashok Naharkar vs. State of Maharashtra and 

another, 2018 SCC Online Bom 1399, where also an employee of a finance company was 

implicated in a criminal case pertaining to suicide of a man, allegedly for requesting re – 

payment. In that case, it was held that it is necessary for the prosecution to at least prima facie 

establish that accused had an intention to aid or instigate or abet the deceased to commit 

suicide. In a similar case in Santosh Kumar vs. State of Maharashtra, 2020 SCC Online Bom 

914, the High Court held that “if the previous loan amount is outstanding and if the applicant, 

who is the branch manager of the said bank, is refusing to grant any further loan, can be said 

as an act of a vigilant and prudent banker and if he is not granting any further loan, it cannot 

be termed that by such act he instigated and/or abetted the person to commit suicide”. 

Accordingly, in the present case, the Division Bench quashed the impugned FIR and held that 

none of the requirements of section 306 of the IPC is being satisfied. 

IMPORTANT KEY NOTES REGARDING FARM LAWS 

 

‘Farmers Happy with laws; Wrong perception created by Non – Farmer elements’. Centre’s 

Affidavit in Supreme Court on Framers Protest. 

In W.P (CrL)No.7 of 2021, the Kerala High court expressed dissatisfaction at the inquiry 

report submitted by the DIG prisons regarding the torture of Tittu Jerome, a convict serving 

life term in the Kevin murder case, in central prison, Poojapurra. 

Facts 
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Kevin Joseph, a Dalit Christian, was murdered in 2018, in what was later found to be a case 

of honour killing. Kevin was in a relationship with Neenu Chacko, and they have applied for 

registering their marriage on May 25, 2018. The next day, he was abducted from his home at 

Mannanam at the instance of Neenu’s brother Shanu. Two days later, his corpse was found in 

a water canal in the Kollam district. A year later, the session’s court Kottayam found after a 

fast-tracked trial that Kevin was killed at the instance of Syanu Chacko, brother of Neenu. 

Tittu Jerome Shynu Chacko killed Kevin. He was sentenced to life imprisonment for offences 

relating to abduction, murder, and criminal conspiracy. 

Views Given By The Bench 

The bench expressed a prima facie view that the DIC’s report is an attempt to “safeguard the 

prison personnel who are involved in the alleged torture of inmates of the central prison”.  

 

IN AISHA KUMARI VS. STATE OF N.C.T OF DELHI & ORS 

 

The Delhi High Court issued a notice on a plea seeking directions for the declaration of sec 3 

(1) of the prohibition of child marriage act, 2006 as ultra vires of the Constitution insofar as it 

makes child marriage as performed in the State of Delhi to be treated as “Void ab initio”. 

Facts 

The petitioner, Aisha Kumari, who describes herself as a “bright student”, completed her 

B.Ed. degree in 2018 from the Guru Gobind Singh Indraprastha University, and in October 

last year took the entrance examination for admission into M.Ed. the course at the Jamia 

Milia Islamic University in Delhi. She submitted that she was forcefully married to her aunt’s 

son, by her and his parents while she was in the 10th standard. She further submitted that she 

had “no choice to go against the wish of her parents and community and despite her request, 
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she was forced to give her consent for the said ceremony of child marriage”. She sought 

protection from the court under its parent patriae jurisdiction, and the intervention of the 

court to the extent of protecting her from the ramifications of the said child marriage by the 

declaration of such marriage as null and void. Last November, Aisha was approached by her 

“husband” along with his parents, Aisha was approached by her ‘husband’ along with his 

parents, who sought to take her away to Gujarat. She has managed to escape from her 

parental home and had found a temporary place for living. She had then preferred this writ 

petition seeking the High Court’s protection. Citing the Karnataka government’s move in 

2017 whereby it passed the prohibition of child marriage (Karnataka Amendment) Act, 2016 

declaring child marriage as void ab initio, Aisha also relied on the Supreme Court’s judgment 

in the matter of Independent Thought vs. Union of India 2017 10 SCC 800 to press home the 

point that Delhi also needs to follow suit. 

Held 

She stated that the Delhi government’s failure to declare child marriages as Void ab initio 

was violative of the fundamental and human right to live with dignity. “Under the doctrine of 

patriae the state is duty-bound to protect the interest and look after the wellbeing of children, 

particularly minor girls, who are most vulnerable”. 

IN UNITED CONSERVATION MOVEMENT CHARITABLE AND WELFARE 

TRUST VS. MINISTRY OF ENVIRONMENT CLIMATE CHANGE, GOVT. OF 

INDIA & ANOTHER WP NO. 10300/2020 

 

The Karnataka High Court took strong exception to a statement made by the National 

Highways Authority Of India (NHAI) that the Environment protection act 1986, has been 

passed by the parliament “at the instance of foreign powers”. 
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IN DR. PRANNOY ROY VS. SEBI & ORS. MISC APPLICATION NO. 576 OF 2020 

AND APPEAL NO. 557 OF 2020 

 

Background Of The Case 

NDTV promoters Prannoy Roy and Radhika Roy had preferred an appeal against the 

impugned order passed by S.K.Mohanty, a whole-time member of SEBI dated 27.11.202 

wherein they were restrained by the board from accessing the securities market for 2 years on 

the ground of making undue gains of over Rs. 16.07 Crores by way of committing insider 

trading in the transaction between December 2007 and April 2008. The SEBI also prohibited 

them from buying, selling, or otherwise dealing in securities, directly or indirectly, or being 

associated with the securities market in any manner, whatsoever, for a period of 2 years. They 

had earlier defended their actions by stating that they attributed full knowledge of all their 

trades to SEBI and the stock exchanges and that none of their legal advisor firms ever alerted 

them on possible infraction of the prevention of insider trading regulations, 1992 in respect of 

any these transactions. 

Held 

The bench while dealing with the appeals directed both Prannoy and Radhika Roy to deposit 

50% of the disgorged amount before the securities exchange board of India, the respondent in 

the case, within four weeks. If the said amount is deposited the balance amount shall not be 

recovered during the pendency of the appeal. The amount so deposited would be kept in an 

interest-bearing account and would be subject to the result of the appeal. Furthermore, the 

tribunal also directed the respondent SEBI to file a reply within three weeks whereas a 

rejoinder may be filed within a week thereafter. The matter shall be heard for final disposal 

on Feb 10, 2021. 
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SIGNIFICANT JUDGMENTS OF ALLAHABAD HIGH COURT IN 202011 

 

Same-sex couples, Inter-faith marriages & Right to choose partner 1. "Right To Choose A 

Partner Of Choice A Fundamental Right": Allahabad High Court Says The Judgments Which 

Held "Conversion For The Purpose Of Marriage Only" Not Good Law A Bench of Justice 

Pankaj Naqvi and Justice Vivek Agarwal specifically observed that "Right to live with a 

person of his/her choice. 

 

SEBI IMPOSES RS 40 CRORE FINE ON RELIANCE INDUSTRIES, MUKESH 

AMBANI FOR MANIPULATIVE TRADES IN RPL12 

 

The Securities Exchange Board of India on Friday imposed a fine of Rs 25 crore on  Reliance 

Industries and Rs 15 crore on its chairman, Mukesh Ambani, for manipulating shares of 

Reliance Petroleum Ltd (RPL) in November 2007. The issue relates to manipulation during 

the sale and purchase of Reliance Petroleum Limited shares in the cash and the futures 

segments in November 200 

                                                             
11 Akshita Saxena, Live Law, Significant Judgments Of Allahabad High Court In 2020, aaavailable at:  
https://www.livelaw.in/top-stories/allahabad-high-court-important-orders-2020-personal-liberty-love-jihad-
freedom-of-religion-covid-19-lockdown-tablighi-jamat-167861 
12 Live Law, SEBI Imposes Rs 40 Crore Fine On Reliance Industries, Mukesh Ambani For Manipulative Trades 
In RPL, available at:  
https://www.livelaw.in/top-stories/sebi-rs-40-crore-finereliance-industries-mukesh-ambani-manipulative-trades-
167840 



 

Page 39 of 231 

NON-COMPLIANCE OF SECTION 42 OF NDPS ACT VITIATES TRIAL: BOMBAY 

HIGH COURT13 

 

Bombay High Court, while upholding the acquittal order of the Special Judge for Narcotic 

Drugs and Psychotropic Substances Act, 1985, (NDPS Act) Pandharpur, held that failure to 

comply with the requirements under Section 42 of the NDPS Act would affect the 

prosecution's case and vitiate the trial. The Learned Special Judge passed an order on May 

15th, 2004 acquitting all the accused of the offences under Section 20 (b) (ii) (c) of the NDPS 

Act. The court noted that not only did the prosecution fail on merits, but the trial court too, 

had noted the failure to comply with section 42 of the NDPS Act. 

 

WRIT PETITION CANNOT BE ENTERTAINED IGNORING STATUTORY 

DISPENSATION: HIMACHAL PRADESH HIGH COURT14 

 

The Himachal Pradesh High Court has observed that a writ petition should not be entertained 

ignoring the statutory dispensation. In this case, M/s Radha Krishan Industries had 

approached the High Court by filing a writ petition challenging an order passed by GST 

                                                             
13 Akshay Gudinho, Live Law, Non-Compliance Of Section 42 Of NDPS Act Vitiates Trial: Bombay High 
Court, available at:  
https://www.livelaw.in/news-updates/section-42-of-ndps-act-vitiate-trial-bombay-high-court-167860 
14 Live Law, Writ Petition Cannot Be Entertained Ignoring Statutory Dispensation: Himachal Pradesh High 
Court, available at: https://www.livelaw.in/news-updates/writ-petition-statutory-dispensation-himachal-pradesh-
high-court-167859 
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Authorities provisionally attaching the payment receivable by it from a consumer. While 

conceding that there is an alternative remedy available by way of appeal under section 107 of 

the GST Act, the petitioner contended that contend that the rule of exclusion of jurisdiction 

due to availability of alternative remedy is a rule discretion and not one of the compulsions.  

 

PATNA HIGH COURT DECIDES TO START FUNCTIONING IN PHYSICAL 

MODE ON 'EXPERIMENTAL BASIS' FOR TWO WEEKS, SOP ISSUED15 

 

The Patna High Court has decided to start functioning in physical mode purely on an 

'Experimental basis' for 'Two weeks' i.e., from 4.1.2021 till 15.1.20 while observing the social 

distancing norms. The Notice to this effect was issued by the Registrar General of the High 

Court by an order of the Chief Justice on Tuesday (29th December). 

UTTARAKHAND HC NOTIFIES 'HIGH COURT OF UTTARAKHAND RULES, 

2020'; A4 PAPER & BOTH SIDE PRINTING MADE MANDATORY16 

 

Making the use of A-4 sheets with printing on both sides in all the proceedings mandatory, 

the Uttarakhand High Court has Notified 'High Court Of Uttarakhand Rules, 2020'on 

Thursday (31st December). The 'High Court Of Uttarakhand Rules, 2020' shall apply to all 

                                                             
15 Sparsh Upadhyay, Live Law, Patna High Court Decides To Start Functioning In Physical Mode On 
'Experimental Basis' For Two Weeks, SOP Issued, available at:  
https://www.livelaw.in/news-updates/patna-high-court-decides-to-start-functioning-in-physical-mode-on-
experimental-basis-for-two-weeks-sop-issued-167857 
16 Sparsh Upadhyay, Live Law, Uttarakhand HC Notifies 'High Court Of Uttarakhand Rules, 2020'; A4 Paper 
& Both Side Printing Made Mandatory, available at:  
https://www.livelaw.in/news-updates/a4-paper-both-side-printing-made-mandatory-high-court-of-uttarakhand-
rules-2020-167850 
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matters including petitions, memorandum of appeals, applications, affidavits, annexures, 

vakalatnama, or any other material filed before the Court and they shall come into force from 

the date of their Notification. 

DELHI HIGH COURT ORDERS RELEASE OF ADULT WOMAN MARRIED OF 

HER OWN FREE WILL FROM CHILDREN WELFARE HOME17 

 

A vacation bench of Delhi High Court comprising of Justice Anup Jairam Bhambani and 

Justice Manoj Kumar Ohri on Friday directed the release of a married woman who was 

lodged in Rose Udaan Care Children's Home for Girls, Delhi after her father lodged a 

missing complaint FIR alleging that she was a minor. 

LITIGANTS FACING DIFFICULTIES IN ABSENCE OF CENTRAL 

ADMINISTRATIVE TRIBUNAL BENCH AT SRINAGAR: J&K HIGH COURT18 

 

Underlining the difficulties faced by the litigants of the Kashmir region in pursuing their 

cases before the Central Administrative Tribunal, Jammu Bench, the Jammu & Kashmir High 

Court on Thursday (31st December) hoped that difficulties in the process of establishment of 

the Bench of the CAT at Srinagar are removed "as expeditiously as possible." 

                                                             
17 Nupur, Thapliyal, Live Law, Delhi High Court Orders Release Of Adult Woman Married Of Her Own Free 
Will From Children Welfare Home, available at:  
https://www.livelaw.in/news-updates/delhi-high-court-habeas-corpus-release-married-women-free-will-
children-home-167843 
18 Sparsh Upadhyay, Live Law, Litigants Facing Difficulties In Absence Of Central Administrative Tribunal 
Bench At Srinagar: J&K High Court, available at:  
https://www.livelaw.in/news-updates/central-administrative-tribunal-bench-at-srinagar-jammu-and-kashmir-
high-court-service-matters-cat-167855 
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GOVERNMENT SITTING ON COLLEGIUM RECOMMENDATIONS WITHOUT 

DECISION NOT A DEMOCRATIC PROCESSOR HEALTHY PRACTICE:  

JUSTICE CHELAMESWAR19 

 

In 2019, the Gujarat High Court Advocate Association filed a writ petition in the supreme 

court stating that "the Centre was selectively withholding approval for the proposal to elevate 

Justice AK Kureshi as he had given certain decisions unfavorable to the establishment while 

being a judge of the Gujarat High Court". After some postings of the petition in the supreme 

court, the ministry accepted the proposal for justice Kureshi elevation.  He was made Chief 

Justice of Tripura High Court instead of Madhya Pradesh high court. In 2019 division bench 

of the Supreme Court said that there is an increase in vacancies of High Court judges by 40% 

and later it ordered the government to appoint the recommendees approved by the Supreme 

Court collegium within six months in December 2019.  Former Supreme Court judge, Justice 

Chelameswar while giving a speech on the topic "Accountability and Transparency in 

judicial appointments: the need for institutional mechanism criticized the practice of Central 

Government sitting over recommendations for judicial appointment as "not a democratic 

process nor a healthy practice". 

"If the Government has concrete and legally tenable material to object to a recommendation, 

they have a right to object and discuss with the Chief Justice But simply not deciding 

anything – sitting on the matter, without clearing the recommendation, is certainly not a 

democratic process nor is it a healthy practice," he said. Certainly, if the Government has 

concrete and legally tenable material to object to a recommendation, they have a right to 

object and discuss with the CJ. But simply not deciding anything – sitting on the matter, 

without clearing the recommendation, is certainly not a democratic process nor is it a healthy 

practice. Such things happen. "The Informal Constitution" gives specific instances. I 

                                                             
19 Available at: Live Law -Latest India Legal News, Supreme Court Updates, High Courts Updates, 
Judgments,Law Firms News, Law School News, Latest Legal News 
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remember particularly a case in Madhya Pradesh where the name of a particular Additional 

judge was recommended on three occasions by the CJ concerned for permanent appointment. 

Every time, the Government of India issued orders extending the tenure of additional 

judgeship", he added. 

Justice Chelameswar said that it's difficult for him to accept the argument that the elected 

government cannot have a say in the matter of judicial appointments. He said that "Now the 

question is whether electoral politics and elected representatives of the people should have 

some say in the process of appointment of the members of the judiciary. I believe it is 

difficult to say that they should have no say at all. I must also say that it is not my idea to say 

that the power of appointment should be handed over to the political executive. As it was 

rightly pointed out in the Second Judges case, it is a participatory process, for identifying the 

best talent and the best persons.' 

SUPREME COURT TAKES SUO MOTO ACTION ON 'REMEDIATION OF 

POLLUTED RIVERS'; TO START WITH YAMUNA - READ ORDER 

 

A bench comprising Chief Justice of India S.A. Bobde, Justice A.S. Bopanna, and Justice V. 

Ramasubramanian observed that one of the major causes of water pollution was the discharge 

of non treated/ partially treated municipal waste and effluents of various States and cities.  

 

The suo moto action came while the Supreme Court was hearing a petition filed by the Delhi 

Jal Board on the requirement of the urgent intervention of the Apex Court in form of 

directions on the Haryana Government for ceasing the discharge of untreated effluents 

resulting in a rise of ammonia levels in river water. According to the petitioner, the 

intervention is essential to avert the humanitarian crisis that the citizens of the NCT of Delhi 

are facing.  
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The Court relied on the landmark judgment of Narmada Bachao Andolan v. Union of India 

(2000) wherein it was held that all people, whatever their stage of development and their 

social and economic conditions, have the right to have access to drinking water in quantum 

and of a quality equal to their basic needs. Moreover, the bench also took notice of the 

directive principles of state policy enshrined under Art. 47 and 48A of the Constitution casts 

a duty upon the state to improve the public health of citizens and protect the environment. 

FACING PERSECUTION FOR SPEAKING TRUTH": SUPREME COURT ISSUES 

NOTICE ON SHILLONG TIME'S EDITOR PATRICIA MUKHIM'S PLEA TO 

QUASH FIR 

 

Supreme Court Issues Notice In Appeal By Senior Journalist Patricia Mukhim, against 

Meghalaya High Court Judgement which refused to quash criminal proceedings against her 

for a FaceBook Post Condemning Attack On Non-Tribals In Shillong, The Supreme Court on 

Wednesday issued a notice on a Special Le Post Condemning Attack On Non-Tribals In 

Shillong, The Supreme Court on Wednesday issued a notice on a Special Leave Petition filed 

by Patricia Mukhim, Editor of Shillong Times, against the judgement of Meghalaya High 

Court which had refused to quash criminal proceedings under Sections 153A, 500 and 505(c) 

of the Indian Penal Code against her. A Bench of Justices L. Nageswara Rao, Indu Malhotra, 

and Vineet Saran heard the arguments put forth by Advocate Vrinda Grover, on behalf of the 

Petitioner, and directed the State to submit a response. 

‘CONSENSUAL AFFAIR' IS NOT A DEFENCE AGAINST A CHARGE OF 

KIDNAPPING A MINOR: SUPREME COURT 
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The Supreme Court has observed that a 'consensual affair' is not a defence against the charge 

of kidnapping a minor girl's infatuation with her alleged kidnapper cannot by itself be 

allowed as a defence, for the same would amount to surreptitiously undermining the 

protective essence of the offence of kidnapping, the bench comprising Justices NV Ramana, 

S. Abdul Nazeer, and Surya Kant said while disposing of an appeal filed by one Anversinh 

whose conviction under Sections 363 and 366 of the Indian Penal Code was upheld by the 

Gujarat High Court. 

 

PRIMARY AGRICULTURAL CREDIT SOCIETY ENTITLED TO DEDUCTION U/S 

80P INCOME TAX ACT EVEN IF THEY GIVE LOANS TO MEMBERS FOR NON-

AGRICULTURAL ACTIVITIES: SUPREME COURT 

 

 

The Supreme Court has held that Cooperative Societies registered as primary agricultural 

credit societies are entitled to deductions under section 80P(2)(a)(i) of the Income-Tax Act, 

even when they may also be giving loans to their members which are not related to 

agriculture. 

A bench comprising Justices RF Nariman, Navin Sinha, and KM Joseph set aside the 

judgment of Kerala High Court (Full Bench) which had held that such societies are not 

entitled to the deduction under Section 80P when loans are given to members for non-

agricultural purposes. The apex court observed that the judgment of the Kerala High Court 

Full Bench was "wholly incorrect". 

 

DECRIMINALIZING ADULTERY MAY CAUSE INSTABILITY IN ARMED 

FORCES AS PERSONNEL STAY AWAY FROM FAMILY': CENTRE SEEKS 

CLARIFICATION OF JOSEPH SHINE JUDGMENT 
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The Supreme Court on Wednesday issued a notice on the Centre's application for clarification 

that its 2018 judgment decriminalising adultery under IPC should not apply to the Armed 

Forces where personnel can be cashiered from service on grounds of "unbecoming conduct" 

for committing adultery with a colleague's wife. Issuing notice, the bench headed by Justice 

Rohinton Nariman observed that since clarification is sought of a constitution bench 

judgment, it is appropriate that the matter be placed before the CJI who may issue orders to 

post it before a five-judge bench. 

HIGH COURT'S POWER UNDER ARTICLE 226/227 TO INTERFERE WITH 

ARBITRATION PROCESS NEEDS TO BE EXERCISED IN EXCEPTIONAL 

RARITY: SUPREME COURT20 

 

The Supreme Court on January 6, 2021, in the case of Bhaven Construction v. Executive 

Engineer, Sardar Sarovar Narmada Nigam Ltd., dealt with the legal issue that whether the 

High Court can interfere with arbitration proceeding in the pursuit of its powers under Article 

226 and 227 of the Indian Constitution.  

The SC clarified that as per Section 5 of the Arbitration and Conciliation Act (1996), the 

legislative intent was to curb the interference of the courts in the arbitration proceeding unless 

                                                             
20 Live Law, High Court's Power Under Article 226/227 To Interfere With Arbitration Process Needs To Be 
Exercised In Exceptional Rarity: Supreme Court, available at:  
https://www.livelaw.in/top-stories/high-court-article-226-227-arbitration-process-supreme-court-168041 
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the Act provides for the same. The SC also dwelled into clarifying other provisions of the Act 

such as Section 7 to 11, Section 16, and Section 34. 

 There existed a statutory right to appeal to the Tribunal under Section 16 of the Act, it must 

be exhausted before filing an application under Section 34 which provides for recourse to the 

Courts. A clear procedure was set under the Act to challenge an arbitral award, despite the 

available remedies, a petition was filed invoking Article 226 and 227. The appellants also 

approached the Court but through the appropriate procedure under Section 34.  

The SC observed that though the scope of Article 227 is wide enough, yet it is not wise for 

the High Court to exercise its powers which might be seen as an interference of judiciary in 

arbitration proceedings. The two situations where such interference is necessary are – (1) 

Where a party has exhausted all its remedies to challenge an award, (2) Bad faith on the part 

of the appellant. Unless one of these situations is proved, the HC must not pass an order that 

is in excess of its discretionary powers.  

Thus, due to the availability of remedies under Section 16 & 34 with the respondent and no 

proven bad faith on the part of the appellant, Supreme Court set aside the order passed by the 

High Court of Gujarat in this case. The decision given puts a limitation on the discretionary 

powers of the High Court provided under the Constitution. It serves a good purpose by 

ensuring that the fairness, effectiveness, and jurisdiction of arbitral tribunals and arbitrators 

stays intact as a dispute resolution mechanism.  

“ATTEMPT TO NULLIFY SUPREME COURT JUDGEMENT”: SC ISSUES 

NOTICE ON PLEA CHALLENGING UP QUALIFYING SERVICE FOR PENSION 

AND VALIDATION ORDINANCE OF 202021 

 

                                                             
21 Mehal Jain, Live Law, "Attempt To Nullify Supreme Court Judgement":SC Issues Notice On Plea Challenging 
UP Qualifying Service for Pension and Validation Ordinance of 202, available at:  
https://www.livelaw.in/top-stories/supreme-court-uttar-pradesh-qualifying-service-for-pension-and-validation-
ordinance-discrimination-168044 
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The Supreme Court issued a notice on a petition to examine the challenge to the validity of 

the Uttar Pradesh Qualifying Service for Pension and Validation Ordinance of 2020 which 

was passed in October last year. 

The bench of Justices Abdul Nazeer and K. M. Joseph heard the petition by the UP Ground 

Water Department Non Gazetted Employees' Association, as per which, the Ordinance is 

passed without curing the exploitative discrimination against the work-charged employees 

which has been disapproved by the Supreme Court. 

Dealing with the right to pension for thousands of work charged employees regularised at fag 

end of their services, the Supreme Court, in a judgement of three judges bench delivered by 

Justice Arun Misra with Justice Nazeer and Justice MR Shah (Prem Singh v. State of UP; 

2019), repealed the relevant rules and read down the provisions for calculation of qualifying 

service for pension and held that the period of service by the work charged employees in the 

state of UP must be counted towards qualifying service for pension. This order was accepted 

and pension was granted to the affected 1000s of employees in the state. 

"However, after Justice Arun Mishra demitted office in September 2020 the state of UP 

brought an Ordinance to nullify the above judgement and is now seeking recovery of the 

pension granted from these poor employees of class III & IV...this Ordinance is a challenge 

to the majesty of the honourable Supreme Court and the timing (October 2020) appears as if 

they were waiting for the event to happen i.e. retirement of Justice Arun Mishra", it is 

advanced. 

Senior Advocate Pallav Shishodia submitted that the Ordinance is ultra vires in because the 

enacting Ordinance is made effective retrospectively, and it nullifies the law declared by the 

Supreme Court, which amounts to encroaching upon the domain of the judiciary. When a law 

is declared by the Supreme Court, it cannot be set at naught but the legislature, by enacting an 

amendment which would nullify the effect of the judgement of the court. It is mentioned that 

the aforesaid Ordinance has been issued by the state government of UP to nullify the effect of 

the judgement rendered by the Supreme Court in the matter of Prem Singh v. State of UP. 

"The overreach of legislative act of the respondent state which has been enacted to apply 

retrospectively is nothing but an attempt to overshadow the effect of the judgement rendered 

by the three judges of the Supreme Court and is bad in law", avers the plea. 
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The plea alleges that by means of the impugned Ordinance, the government has provided that 

"qualifying service" may include service rendered on a temporary or permanent post in 

accordance with the provisions of the service rules prescribed by the government for the post.  

It is submitted that the Ordinance also nullifies the judgement, decree, or order of the court by 

providing a non-obstante clause. 

"Therefore, by means of the Ordinance, the judgement in Prem Singh has been tried to be 

diluted because the work charge employees are not employed against any temporary or 

permanent post in accordance with the provisions of the service rules prescribed by the 

government for the post. Hence, such services shall not form part of 'qualifying services'", it 

is pressed. 
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ARTICLES 

                          7th Constitutional Amendment Act22 23 24 25 26 

 

 

Constitutional 7th Amendment Act, 1956 was expected to execute the States Reorganization 

Commission's suggestions concerning the states' readjustment on linguistic premise. It 

cleared the route for getting rid of states' order in A, B, C, and D classifications and presented 

of Union Territories. On 1 November 1956, this act came into effect.  

Articles amended- articles 1, 3, 49, 80, 81, 82, 131, 153, 158, 168, 170, 171, 216, 217, 220, 

222, 224, 230, 231 and 232 

Articles inserted- articles 258A, 290A, 298, 350A, 350B, 371, 372A and 378A 

Part amended- part 8th 

Schedules amended- schedules 1, 2, 4 and 7 

 

                                                             
22 Wikipedia, States Reorginasitaion Act, 1956, available at: States Reorganisation Act, 1956 - Wikipedia 
23 Law Community, The Constitutional (Seventh Amendment) Act, 1956, available at: The Constitutional 
(Seventh Amendment) Act, 1956 
24 GKToday, Constitution Senevth Amendment Act, 1956, available at: https://www.gktoday.in/gk/constitution-
7th-amendment-act-1956/ 
25 General Secretary, Linguistic ... vs State Of Karnataka And Anr. on 25 January, 1989 
26 State Of Madhya Pradesh vs Bhopal Sugar Industries Ltd on 19 February, 1964 



 

Page 51 of 231 

 

 

 Important changes  

Article 1: The names of the States and the Unions have been described in the First Schedule. 

This schedule also holds that there are four Categories of State and territories.  

 Part A – includes the nine provinces under British India, which were ruled by a governor 

appointed by the president and an elected state legislature. The nine Part A states 

were Assam, Bihar, Bombay, Madhya Pradesh (formerly Central Provinces and 

Berar), Madras, Orissa, Punjab (formerly East Punjab), Uttar Pradesh (formerly the 

United Provinces), and West Bengal. 

 Part B – princely states consisted of this category governed by a Rajpramukh, usually the 

ruler of a constituent state, and an elected legislature. The President of India appointed the 

rajpramukh. The eight Part B states were Hyderabad, Jammu and Kashmir, Madhya 

Bharat, Mysore, Patiala, and East Punjab States Union (PEPSU), Rajasthan, Saurashtra, 

and Travancore-Cochin. 

 Part C – centrally administered five states, each was governed by a chief commissioner 

appointed by India's President. The ten Part C states 

were Ajmer, Bhopal, Bilaspur, Coorg, Delhi, Himachal 

Pradesh, Cutch, Manipur, Tripura, and Vindhya Pradesh. 

 Part D – Andaman and Nicobar Islands was administered by a lieutenant governor 

appointed by the central government. 

In the seventh amendment of the Constitution in 1956, Part A and Part B states' peculiarity 

was eradicated. Consequently, states were reorganized on a linguistic basis. As a result, 
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several new states were formed, for instance, Haryana, Goa, Nagaland, Mizoram, etc. 

Currently, there are 28 States and 8 Union Territories.  

Article 3- Parliament may by law - 

a. form a new State by separation of territory from any State or by uniting two or more 

States or parts of States or by joining any territory to a part of any State 

b. increase the area of any State 

c. diminish the area of any State 

d. alter the boundaries of any State 

e. change the name of any State 

Given that no Bill for the purpose will be introduced in either House of Parliament other than 

the one suggested by the President and except if, where the proposition contained in the Bill 

influences the zone, limits, or name of any of the States, the Bill has been alluded by the 

President to the Legislature of that State for communicating its perspectives consequently 

inside such period as might be determined in the reference or within such further period as 

the President may permit and the period so indicated or permitted has lapsed. 

Article 39- Article 39 was revised to provide for the President's administration of a Union 

territory through an administrator to be appointed by him. It also states that the President may 

appoint the Governor of State as the adjoining Union territory administrator. In such a case, 

the Governor appointed shall exercise his functions independently of his Council of 

Ministers. 

Article 81- Article 81 was modified. It has a provision that altered the allocation of seats to 

the states and each state's divisions into territorial constituencies after each census. It also 

provided for a maximum of 500 members directly elected from territorial constituencies in 

the States. A maximum of 20 members chosen from the Union Territories to the Lok Sabha 

as Parliament may provide. 

Article 153- A provision making it possible to appoint the same person as Governor for two 

or more States has been added to article 153. 
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Article 170 and 171- Articles 170 and 171 were amended. The Legislative Council of a 

State's maximum strength has been raised from one-fourth to one-third of the force of the 

Legislative Assembly of that State. 

Article 220- By amending article 220 relaxes the complete ban on practice by retired judges 

of the High Courts and made provisions for the retired judge to practice in the Supreme Court 

and in any High Court other than the one in which he was a permanent judge. 

Article 230- Article 230 was revised to enable Parliament to extend a High Court jurisdiction 

to exclude a High Court jurisdiction from any Union territory. 

Article 231- Article 231 was amended to enable Parliament to establish a common High 

Court for two or more States. 

Article 240- Article 240 was revised to make provisions for the peace, progress, and good 

government of the Union territory of: 

  The Andaman and Nicobar Islands; and 

  The Laccadive, Minicoy and Amindivi Islands. 

Article 350 A- A new Article 350A states that every State provides facilities for instruction in 

mother Tongue at the Primary stage to children belonging to linguistic minority groups and 

empowers the President to issue directions to any State for securing such facilities. 

Article 350 B- A new article 350B inserted provides an appointment for the President to 

appoint Special Officers whose duty shall investigate all matters relating to safeguards 

provided for linguistic minorities under the Constitution and to report to the President upon 

those matters. These reports shall be laid before each House of Parliament and sent to the 

States' governments concerned. 

Schedule 7- Entries relating to Legislative lists to the acquisition and requisition of property. 

Entry 33 of the Union List and Entry 36 of the State List have been omitted, and Entry 42 of 

the Concurrent List has been replaced by a more comprehensive entry covering the whole 

subject. 



 

Page 54 of 231 

 

Movement for linguistic states 

Even before India achieved independence from British rule, states' demand was developed to 

be organized on a linguistic basis. In 1895 the first linguistic movement was started in 

Odisha. In later years, the action got its full swing with the demand for a separate Orissa 

Province to be formed by forking the prevailing Bihar and Orissa Province. The movement 

eventually achieved its objective in 1936 due to the Father of Odia nationalism, Madhusudan 

Das, and Orissa Province became the first Indian state (pre-independence) to be organized 

based on standard languages. The post-independence period saw the rising of political 

developments for making new states created on linguistic lines. The product to make a 

Telugu-speaking state out of the northern segment of Madras State assembled strength in the 

years after independence. In 1953, the sixteen northern Telugu-speaking regions of Madras 

State turned into the new State of Andhra. During the 1950-1956 period, other little changes 

were made to state limits. The midget territory of Bilaspur was converged with Himachal 

Pradesh on 1 July 1954, and Chandernagore, a former area of French India, was fused with 

West Bengal in 1955. In any case, post-freedom, the primary state to be made on a linguistic 

premise was Andhra in 1953, made out of the Telugu-speaking northern pieces of Madras 

State. 

Before Independence  

o Even before India got independence from British rule, states' demand on a linguistic 

basis was developed. 
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o The Congress was urged to commence working in vernacular languages by Lokmanya 

Tilak, the first national leader to appreciate languages' diversity. 

o He advocated the reorganization of the provinces on a linguistic basis. 

o The All India Congress Committee of the Indian National Congress on 8th April 1917 

to constitute a separate Congress Province (Andhra Provincial Congress Committee) 

out of the Telugu speaking districts of the Madras Presidency reinforced the argument 

for the linguistic reorganization of British India provinces. 

o Already a consensus was evolving in British India among several Indian leaders that, 

for effective administration, the language of governance and education should be the 

dominant language of the people and that provinces, for this purpose, should be re-

organized on linguistic lines.  

o But Gandhi thought otherwise when the proposal to re-organize the provincial 

committees on linguistic lines came up before the AICC in 1917. Gandhi believed that 

the question might wait for the implementation of Reforms [initiated by the British]. 

Still, Lokamanya Tilak saw that Linguistic Provinces were an essential condition 

prerequisite to real Provincial autonomy. 

o The first generation of freedom fighters realized the importance of linguistic states at 

the partition of Bengal in 1905. 

o But this colonial administrative action helped the Bengali speaking people to learn to 

think in terms of linguistic unity. 

o The movement for reunification of Bengal also gave an impetus to reorganize the 

provinces based on language in the eastern region of India. 

o In 1927, the Congress again declared that it was committed to "the redistribution of 

provinces on a linguistic basis” and reaffirmed its stance several times, including in 

the election manifesto of 1945-46.  The emerging idea of federalism forced the 

colonial administration in India to appoint a commission on the linguistic 

reorganization of provinces, headed by Sir John Simon, in 1927. 

o In response to Simon Commission's observation, the Nehru Committee submitted its 

report in 1928. 
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o Consisting of Sir Tej Bahadur Sapru, Sir Ali Imam, Subhash Chandra Bose, etc., and 

presided over by Motilal Nehru, this committee represented various freedom trends 

and its report for the first time formally incorporated the demand for a linguistic 

reorganization of the provinces.  

o The report provided an elaborate justification of the demand, "Partly geographical and 

partly economic and financial, but the main considerations must necessarily be the 

wishes of the people and the linguistic unity of the area concerned. Hence, it becomes 

most desirable for provinces to regroup on a linguistic basis." 

o Odisha was the first Indian state formed on a linguistic basis in the year 1936 due to 

Madhusudan Das's efforts and became Orissa Province. 

o On November 27, 1947, in the Constituent Assembly (Legislative), Prime Minister 

Nehru, on behalf of India's government, adopted the principle underlying the demand 

for linguistic provinces. After independence, partition led to fear of further division 

based on language, and many leaders changed their views regarding language-based 

states. 

 

After Independence  

o After independence, again political movements for the creation of new, linguistic-

based states developed. 

o The Congress-led Government became concerned that the states formed solely on a 

linguistic basis might be unsuitable and might even pose a national unity risk. 

o This fear was generated mainly due to the division of India. 

o In the interregnum, movements for Ayikya Kerala, Samyukta Maharashtra, and 

Vishalandhra picked up momentum. The Communist Party of India took the lead in 

forging these movements and popularising the concept of linguistic states in India and 

its efficacy in India's democratization. 

o A separate linguistic state of Andhra turned out to be a hot issue. 
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o In the Constituent Assembly itself, India's government made a statement that Andhra 

could be mentioned as a separate unit in the new constitution, thus prompting the 

drafting committee to constitute an independent committee to inquire into linguistic 

demands states. 

o Thus, the Dhar commission came into existence with a mandate to examine and report 

on the formation of new provinces of Andhra, Karnataka, Kerala, and Maharashtra. 

 

State Reorganisation Commission 

In June 1948, the Committee of Linguistic Provinces replaced the State Commission 

Reorganisation. Language as the separating parameter was being refused. Later on, to 

reorganize the states in December 1953, Prime Minister Jawaharlal Nehru name it as State 

Reorganisation Commission. Fazal Ali, the retired Chief Justice, was made the commission's 

head, with its two-member H.N Kunzru and Mr. Panikker. The committee's activities were 

overlooked by Mr. Govind Ballahb Pant, who was an acting Home Minister in December 

1954. On 30 September 1955, a report was presented by the State Reorganisation 

Commission on the reorganization of the Indian States, which then was debated by the Indian 

Parliament. The Commission submitted the following recommendations:  

1. The three-tier (Part-A/B/C) state system should be abolished 

2. The institution of Rajapramukh and special agreement with former princely states 

should be abolished 

3. The general control vested in the Government of India by Article 371 should be 

abolished 
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4. Only the following three states should be the Union Territories: Andaman & Nicobar, 

Delhi, and Manipur. The other Part-C/D territories should be merged with the 

adjoining states 

The report was presented in the Lok Sabha on 14 December 1955. In Part II of Report of the 

States Reorganisation Commission 1955, titled "Factors Bearing on Reorganisation," the 

Commission clearly said that "it is neither possible nor desirable to reorganize States based 

on the single test of either language or culture, but that a balanced approach to the whole 

problem is necessary for the interest of our national unity." 

 Bills were at last established for the institutional changes and the rearrangements of states to 

be administered.  

The States Reorganization Act was certified on 31 August 1956. Before it came into effect on 

1 November, a significant alteration was made to India's Constitution. Under the Seventh 

Amendment, the current phrasing of Part A, Part B, Part C, and Part D states was adjusted. 

The differentiation between Part A and Part B states was taken out, turning out to be just as 

"states." Another sort of entity, the Union Territory, supplanted the order as a Part C or Part 

D state.   

The State of Madhya Pradesh v. Bhopal Sugar Industries Ltd. 

In The State of Madhya Pradesh v. Bhopal Sugar Industries Ltd., the respondent organization 

recorded a Writ Petition in August 1960 in the M.P. High Court asking that the State of 

Madhya Pradesh be limited from upholding the Bhopal State Agricultural Income-tax Act, 

1953 on the ground that it contradicted the organization's privilege under article 14 of the 

Constitution. By the States Reorganization Act, 1956, the State of Bhopal's area became, 

from November 1, 1956, a piece of the State of Madhya Pradesh. Although presently, the 

Adaptation of Laws Order was given to apply specific laws consistently to the whole State. 

However, the Legislature, under the Madhya Pradesh Extension of Laws Act, 1953, had 

made specific different changes in the rules about the State. The Bhopal State Agricultural 

Income-charge Act stayed unamended. Nor was its activity stretched out to other areas of the 

State. The outcome was that Agricultural Income-charge was exacted inside a piece of the 

State of Madhya Pradesh, particularly in the domain of the previous State of Bhopal yet not 

in the remainder of the region of the State of Madhya Pradesh. Turning around the High 

Court's judgment, this Court held, depending upon Bhaiyalal Shukla (supra) and different 
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cases that where utilization of inconsistent laws is sensibly legitimized for authentic reasons, 

a topographical order established on such authentic reasons is substantial. While maintaining 

the condemned resolution in its application to a piece of the State, the Court saw that section 

119 of the States Reorganization Act was planned to fill an impermanent need, viz., to 

empower the new units to think about the uncommon conditions of the assorted units, prior to 

dispatching upon a cycle of transformation of laws to make them sensibly uniform, keeping 

in view the extraordinary necessities of the segment areas and managerial productivity. 

Hence, differential treatment emerging out of the use of the laws so proceeded in various 

districts of a similar rearranged State didn't promptly draw in the condition of the 

Constitution forbidding separation. 

The General Secretary, Linguistic Minorities Protection Committee v. State of 

Karnataka (1989)  

By seeing the case,  the General Secretary, Linguistic Minorities Protection Committee v. 

Province of Karnataka (1989), one can comprehend the public authority's conflations around 

provincial language and the mother tongue, and how such disarrays have been deciphered and 

settled by taking the help of different segments of the Indian Constitution, for example, 

Article 14 i.e. right to equality, Article 21 i.e. the right to livelihood, and Article 30 i.e. the 

right of minorities to build up and administer educational institution. 

Arguments presented 

The instance of General Secretary, Linguistic Minorities Protection Committee v. Territory 

of Karnataka (1989) contended in the Karnataka High Court, manages a Government Order 

(GO) that made the investigation of Kannada, the authority language of the state, 

notwithstanding the native language of youngsters from semantic minorities, necessary, at the 

level of essential schooling. The Government Order additionally made the investigation of 

Kannada obligatory in non-Kannada schools just as for youngsters whose first language was 

not Kannada. Ten petitions were documented against the Government Order in light of the 

fact that it was prejudicial in nature and disregarded the privilege to correspondence as 

ensured under Article 14 of the Indian Constitution, as it made non-Kannada talking 

understudies contend with understudies who communicated in Kannada. It was likewise 

contended to be violative of central rights revered under Article 29 (1), which ensures each 

resident's correct having a place with an etymological minority to safeguard their language, 

and Article 30 (1), which ensures the option to build up instructive foundations to every 
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semantic minority, and henceforth their entitlement to pick "which… language ought to be 

studied as the First language". 

One of the primary contentions brought out through this case was that the Government Order 

was an "away from of the commitment cast upon the State under Article 350 (A)" of the 

Constitution. The State of Karnataka contended against this case and proceeded to state that 

given that Kannada was pronounced to be the authority language of the state, it was the state's 

obligation to guarantee the advancement of Kannada by methods for making it necessary at 

the level of the primary education "to give Kannada power in the issues of this State". Since 

there isn't anything to confine the burden of the authority/territorial language in essential 

training, the State of Karnataka contended that the Government Order was not infringing 

upon Article 350 (A). Then again, the Petitioners highlighted the variety of India and its kin 

as the reason for their argument. While there will undoubtedly be a greater part of a specific 

populace and subsequently an official language in each state, there is a similarly huge number 

of individuals from linguistic minorities living in Karnataka simply like in all other states in 

India, and "each State, hence, is a miniature India". This delivers the inconvenience of one 

specific language, for this situation Kannada, discretionary and invalid, for the different idea 

of Indian culture makes it difficult to remember one single language as the prevailing one 

(General Secretary, Linguistic Minorities Protection Committee v. State of Karnataka, 1989). 

Final verdict 

The last decision, for this situation, was given in the favor of the Petitioners, and the 

Government Order was discovered to be violative of the articles referenced previously. This 

case focuses on the way that language isn't only a method for correspondence, however an 

amazing instrument in forming one's social, social, and financial personality. In this way, it 

involves significant worry regarding children's education. Simultaneously, it brings up 

significant issues of how the public authority should approach managing the variety of India 

and its people regarding making harmony between directing the provincial language versus a 

few other primary languages spoken in a similar state. The case brings up significant focuses 

and issues of concern relating to essential training in the first language versus the local 

language, which can be summed up to the whole country given its variety, and the presence 

of a huge number of languages and communities inside each state. 

Conclusion  
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A significant change of the limit lines of Indian states and domains was the State 

Reorganization Act of 1956, arranging them on the language lines. While more changes have 

been made to the state boundaries of India since 1956, the State Reorganization Act 1956 

seems to remain the best change in-state borders following India's Independence in 1947. 

This Act was instituted in agreement with the Constitution 7th Amendment Act 1956, which 

revamped the protected structure for the established states in India and the arrangements of 

Part I of the Constitution of India, and the rules for the endorsement of the State 

Reorganization Act. 
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The Constitution (Fifteenth Amendment) Act, 196327 28 29 30 31 

Statement of Objects and Reasons appended to the Constitution (Fifteenth Amendment) Bill, 

1962 which was enacted as the Constitution (Fifteenth Amendment) Act, 1963. 

 

STATEMENT OF OBJECTS AND REASONS 

Several amendments to the Constitution have been under consideration for a long time. The 

Constitution (Fifth Amendment) Bill was introduced in Lok Sabha in November 1955, to 

give effect to some of them. For various reasons, the Bill could not be proceeded with, and it 

was allowed to lapse except the one relating to the amendment of article 3 of the 

Constitution. This article was amended separately by the Constitution (Fifth Amendment) 

Act, 1955. The present Bill contains some of the proposals included in the Constitution (Fifth 

Amendment) Bill and, in addition, there are a few more proposals for amendment of the 

Constitution. The proposals relating to articles 276, 297, 311, and 316 of the Constitution 

were contained in the Constitution (Fifth Amendment) Bill and they have been adopted with 

some minor modifications. The new proposals relate to articles 124, 128, 217, 220, 222, 

224A, 226, and entry 78 of the Union List. 

2. It is proposed to amend article 217 so as to raise the age of retirement of High Court 

Judges from sixty years to sixty-two years. When any question arises to the correct age of a 
                                                             
27 Diva Rai, iPLeaders, The Maor Constitutional Amendment In Indian History, available at: 
https://blog.ipleaders.in/the-major-constitutional-amendment-in-indian-history/ 
28 National Portal Of India, The Constitution (Fifteenth Amendment) Act, 1963, available at: The Constitution 
(Fifteenth Amendment) Act, 1963 | National Portal of India 
29 Debayan Roy, News 18, As Govt Plans To Increase Retirement Age Of Judges, Here’s An Explainer On The 
Way Ahead, available at: https://www.news18.com/news/india/as-govt-plans-to-increase-retirement-age-of-
judges-heres-an-explainer-on-the-way-ahead-1815543.html 
30 Jyoti Prokash Mitter vs Honble Mr. Justice Himansu Kumar ... on 9 November, 1964 
31 Article 217 in The Constitution Of India 1949 
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Judge of the Supreme Court or of a High Court, the question has to be decided by the 

President. It is proposed to make the position clear by making a specific provision in articles 

124 and 217. It is considered desirable in the public interest that Judges should be transferred 

from one High Court to another. Such transfer is expected to impose an additional financial 

burden on the Judge who is so transferred. It is, therefore, proposed to pay him some 

compensatory allowance in addition to his salary. When a Judge is transferred from one High 

Court to another, he cannot, in view of the provisions of article 220, resume practice in any of 

the High Courts in which he has held office as a Judge. The provisions of Article 220, 

therefore, put a check on the proposal for the transfer of any Judge of a High Court. It is, 

therefore, propose d to amend article 220 so that the restriction regarding the resumption of 

practice should apply only to the High Court from which the Judge retires, provided that he 

had served in that High Court for a period of at least five years immediately before 

retirement. Such a provision would facilitate the transfer of Judges. Under the existing article 

226 of the Constitution, the only High Court which has jurisdiction with respect to the 

Central Government is the Punjab High Court. This involves considerable hardship to 

litigants from distant places. It is, therefore, proposed to amend article 226 so that when any 

relief is sought against any Government, authority, or person for any action taken, the High 

Court within whose jurisdiction the cause of action arises may also have jurisdiction to issue 

appropriate directions, orders or writs. The other new proposals are of a minor character. 

3. The notes on clauses appended to the Bill explain the provisions thereof. 

THE CONSTITUTION (FIFTEENTH AMENDMENT) ACT, 1963 

An Act further to amend the Constitution of India. 

BE it enacted by Parliament in the Fourteenth Year of the Republic of India as follows:- 

1. Short title-This Act may be called the Constitution (Fifteenth Amendment) Act, 1963. 

2. Amendment of article 124- In article 124 of the Constitution, after clause (2), the 

following clause shall be inserted, namely:- 

"(2A) The age of a Judge of the Supreme Court shall be determined by such authority and in 

such manner as Parliament may by law provide.". 
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3. Amendment of article 128-In article 128 of the Constitution, after the words "Federal 

Court", the words "or who has held the office of a Judge of a High Court and is duly qualified 

for appointment as a Judge of the Supreme Court" shall be inserted. 

4. Amendment of article 217-In article 217 of the Constitution,-- 

(a) in clause (1), for the words "sixty years", the words "sixty-two years" shall be substituted; 

(b) after clause (2), the following clause shall be inserted and shall be deemed always to have 

been inserted, namely:- 

"(3) If any question arises as to the age of a Judge of a High Court, the question shall be 

decided by the President after consultation with the Chief Justice of India and the decision of 

the President shall be final.". 

5. Amendment of article 222-In article 222 of the Constitution, after clause (1), the 

following clause shall be inserted, namely:- 

"(2) When a Judge has been or is so transferred, he shall, during the period he serves, after 

the commencement of the Constitution (Fifteenth Amendment) Act. 1963, as a Judge of the 

other High Court, be entitled to receive in addition to his salary such compensatory allowance 

as may be determined by Parliament by law and until so determined, such compensatory 

allowance as the President may by order fix.". 

6. Amendment of article 224-In article 224 of the Constitution, in clause (3), for the words 

"sixty years", the words "sixty-two years" shall be substituted. 

7. Insertion of new article 224A.-After article 224 of the Constitution, the following article 

shall be inserted, namely:- 

"224A. Appointment of retired Judges at sittings of High Courts.- Notwithstanding anything 

in this Chapter, the Chief Justice of a High Court for any State may at any time with the 

previous consent of the President, request any person who has held the office of a Judge of 

that Court or of any other High Court to sit and act as a Judge of the High Court for that 

State, and every such person so requested shall, while so sitting and acting, be entitled to such 

allowances as the President may by order determine and have all the jurisdiction, powers, and 

privileges of, but shall not otherwise be deemed to be, a Judge of that High Court: 
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Provided that nothing in this article shall be deemed to require any such person as aforesaid 

to sit and act as a Judge of that High Court unless he consents so to do.". 

8. Amendment of article 226-In article 226 of the Constitution- 

(a) after clause (1), the following clause shall be inserted, namely:- 

"(1A) The power conferred by clause (1) to issue directions, orders or writs to any 

Government, authority or person may also be exercised by any High Court exercising 

jurisdiction in relation to the territories within which the cause of action, wholly or in part, 

arises for the exercise of such power, notwithstanding that the seat of such Government or 

authority or the residence of such person is not within those territories."; 

(b) in clause (2), for the word, brackets and figure "clause (1)", the words, brackets, figures 

and letter "clause (1) or clause (1A)" shall be substituted. 

9. Amendment of article 297-In article 297 of the Constitution, after the words "territorial 

waters", the words "or the continental shelf" shall be inserted. 

10. Amendment of article 311-In article 311 of the Constitution, for clauses (2) and (3), the 

following clauses shall be substituted, namely:- 

"(2) No such person as aforesaid shall be dismissed or removed or reduced in rank except 

after an inquiry in which he has been informed of the charges against him and given a 

reasonable opportunity of being heard in respect of those charges and where it is proposed, 

after such inquiry, to impose on him any such penalty, until he has been given a reasonable 

opportunity of making representation on the penalty proposes, but only on the basis of the 

evidence adduced during such inquiry: 

Provided that this clause shall not apply- 

(a) where a person is dismissed or removed or reduced in rank on the ground of conduct 

which has led to his conviction on a criminal charge; or 

(b) where the authority empowered to dismiss or remove a person or to reduce him in rank is 

satisfied that for some reason, to be recorded by that authority in writing, it is not reasonably 

practicable to hold such inquiry; or 
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(c) where the President or the Governor, as the case may be, is satisfied that in the interest of 

the security of the State it is not expedient to hold such inquiry. 

(3) If in respect of any such person as aforesaid, a question arises whether it is reasonably 

practicable to hold such inquiry as is referred to in clause (2), the decision thereon of the 

authority empowered to dismiss or remove such person or to reduce him in rank shall be 

final.". 

11. Amendment of article 316-In article 316 of the Constitution, after clause (1), the 

following clause shall be inserted, namely:- 

"(1A) If the office of the Chairman of the Commission becomes vacant or if any such 

Chairman is by reason of absence or for any other reason unable to perform the duties of his 

office, those duties shall, until some person appointed under clause (1) to the vacant office 

has entered or the duties thereof or, as the case may be, until the Chairman has resumed his 

duties, be performed by such one of the other members of the Commission as the President, 

in the case of the Union Commission or a Joint Commission, and the Governor of the State in 

the case of a State Commission, may appoint for the purpose.". 

12. Amendment of the Seventh Schedule- In the Seventh Schedule to the Constitution, in 

List I, in entry 78, after the word "organisation", the brackets and words "(including 

vacations)" shall be inserted and shall be deemed always to have been inserted. 

 

Features of Constitution (15th Amendment Act), 1963 

 Enabled the High Court to issue writs to any person or authority even outside the 

jurisdiction of its terrorist if the cause of action arises within its territorial boundaries. 
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 Provided that retired high court judges are appointed as acting judges of the same 

court. 

 Provided the compensatory allowance for the transfer of judges from one High Court 

to another. 

 Allowed the retired High Court judge to act as the Supreme Court’s ad-hoc judge. 

 Provided for the age determination procedure of the judges of the Supreme Court and 

the High Court. 

 The main highlight of this amendment was Article 217(1) which raised the retirement 

age of high court judges from sixty to sixty-two. However, it was recommended by 

the law commission that the age should be raised to sixty-five years, which was 

affected partially. One of the two factors for this recommendation was a marked rise 

in life expectancy rate in India and also, soon after the retirement of the High Court 

judges they were engaged in active work such as practice, etc., even at the age of 

sixty-five. To keep the avenue open for the younger people, the central government 

only raised the age to sixty-two. 

Article 217 

217. Appointment and conditions of the office of a Judge of a High Court 

(1) Every Judge of a High Court shall be appointed by the President by warrant under his 

hand and seal after consultation with the Chief Justice of India, the Governor of the State, 

and, in the case of appointment of a Judge other than the Chief Justice, the Chief Justice of 

the High court, and shall hold office, in the case of an additional or acting Judge, as provided 

in Article 224, and in any other case, until he attains the age of sixty-two years Provided that 

(a) a Judge may, by writing under his hand addressed to the President, resign his office; 

(b) a Judge may be removed from his office by the President in the manner provided in clause 

( 4 ) of Article 124 for the removal of a Judge of the Supreme Court; 

(c) the office of a Judge shall be vacated by his being appointed by the President to be a 

Judge of the Supreme Court or by his being transferred by the President to any other High 

Court within the territory of India 
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(2) A person shall not be qualified for appointment as a Judge of a High Court unless he is a 

citizen of India and 

(a) has for at least ten years held a judicial office in the territory of India; or 

(b) has for at least ten years been an advocate of a High Court or of two or more such Courts 

in succession; Explanation For the purposes of this clause 

(a) in computing the period during which a person has held a judicial office in the territory of 

India, there shall be included any period, after he has held any judicial office, during which 

the person has been an Advocate of a High Court or has held the office of a member of a 

tribunal or any post, under the Union or a State, requiring special knowledge of law; 

(aa) in computing the period during which a person has been an advocate of a High Court, 

there shall be included any period during which the person has held judicial office or the 

office of a member of a tribunal or any post, under the Union or a State, requiring special 

knowledge of law after he became an advocate; 

(b) in computing the period during which a person has held a judicial office in the territory of 

India or been an advocate of High Court, there shall be included any period before the 

commencement of this Constitution during which he has held a judicial office in any area 

which was comprised before the fifteenth day of August 1947, within India as defined by the 

Government of India Act, 1935, or has been an advocate of any High Court in any such area, 

as the case may be 

(3) If any question arises as to the age of a Judge of a High Court, the question shall be 

decided by the President after consultation with the Chief Justice of India, and the decision of 

the President shall be final 

 

Case regarding Fifteenth Amendment  
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Jyoti Prokash Mitter vs Hon'ble Mr. Justice Himansu Kumar ... on 9 November 1964 

Equivalent citations: 1965 AIR 961, 1965 SCR (2) 53 

Bench: Gajendragadkar, P.B. (Cj), Wanchoo, K.N., Hidayatullah, M., Dayal, Raghubar, 

Mudholkar, J.R. 

PETITIONER: JYOTI PROKASH MITTER  

RESPONDENT: HON'BLE MR.  JUSTICE HIMANSU KUMAR BOSE, CHIEF JUSTICE, 

HIGH 

DATE OF JUDGMENT: 09/11/1964 

ACT: Constitution of India,  Art. 217 as amended by Constitution (Fifteenth Amendment) 

Act, 1963-Dispute as to the age of sitting High Court Judge Decision taken by Home Minister 

and approved by President-Evidence of the appellant, not before President--chief  Justice of 

India not formally consulted-Decision whether satisfies terms of Art. 217(3). 

HEADNOTE: There was divergence between the appellant's date of birth as given at the 

time of his appointment as Judge of the Calcutta High Court and as found in the records of 

the public examinations at which he had appeared. The Union Home Minister after 

correspondence with the parties concerned including the Chief Justice of India and the 

appellant determined the appellants date of birth to be December 27, 1901 as found in the 

records of the appellant's Matriculation Examination. The President, by order passed on May 

15, 1961, approved the decision and the consequent order that the appellant be asked to emit 

his office on December   26, 1961 when would reach the age of superannuation. The Punjab 

High Court dismissed the appellant's writ petition challenging the order and the Supreme 

Court dismissed in limine the petition for special leave to appeal. Pursuant to the orders of the 

Union Government the Chief Justice of the Calcutta High Court asked the appellant to demit 

his office on December 26, 1961, and after that date did not allot him any work. The 

appellant there upon filed a writ petition before the Calcutta High Court under Art. 226 of the 

Constitution which was dismissed. The Supreme Court granted him special leave to appeal.  

The appellant in his appeal contended that the age of a Judge given by him at the time of 

appointment once accepted by Government, could not again be called in question and in any 

case could not be determined again by the Government by Executive order. The complexion 

of the controversy the passing of the Constitution by adding cl. (3) to  Art.  217 provided that 
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any dispute as to the age of a Judge of a High Court would be decided exclusively and finally 

by the president of India in consultation with the chief justice of India. The Amendment Act 

also provided that the provision shall be deemed always to have been in the Constitution. The 

parties agreed that after the retrospective amendment the main question for consideration was 

whether the order of the Union Government determining the appellant's    age and date of 

superannuation was an order which could be deemed to have been passed under Art. 217(3).  

HELD :(i) If a dispute is raised about the age of a sitting Judge then it is desirable that the 

matter should be decided by the President.  Whether the dispute is genuine or not is to be 

considered by the President in consultation with the Chief Justice of India. But it is certainly 

in the interests of the Judge himself, as much as in the interests of the purity and 54 

reputation of the administration of justice that the dispute should be settled. it could not be 

held that the age of a Judge given by him at the time of, appointment could never again be 

called in question. (65 E-F]  

(ii)The Chief Justice of the Calcutta High Court was justified in not allotting any work to the 

appellant after December 26, 1961, as any judgments delivered by him after the date would 

have been open to question as to their validity. [66 B-C] 

(iii)The judgment of the Punjab High Court dismissing appellant's, writ petition did not 

operate as res judicata as it was not on merits. [71 A] 

(iv)Article 217(3) gave to the President exclusive power to determine, the age of a sitting 

Judge and divested the courts of jurisdiction in this regard. The procedure to be adopted  

was in the discretion of the President, but the provision to formally consult the Chief Justice 

of India was man Also implicit in the Article, was the requirement that the Judge concerned 

should have a reasonable opportunity to give his version and 'Produce his evidence. [64 B-D] 

(v)The provision having been expressly made retrospective the appeal had to be decided on 

the basis that the order passed by the President in the appellant's case could be treated as a 

decision under Art. 217(3), if, on merits, such a conclusion was justified. [65 A] 

(vi)The order of the Union Government passed on May 15,1961 did not satisfy the 

requirements of Art. 217 (3) and could not be held to be, an order passed under the of that 

Article. The decision had been taken by the Home Minister and that plainly was not a 

decision of the President. The offer to allow the matter to be decided by arbitration, and 

reopening of the matter after the decision had been taken, cannot be, easily assimilated to the 
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requirements of the Article. The informality of the consultation with the Chief Justice of 

India also did not squarely fit, in, with the formal consultation which is mandatory. [67 B-C, 

G-H; 68 A] 

Srinivas Mail Bairoltva v. King Emperor, I.L.R. 26 Pat. 460 and Alexander Brogden and 

others v. The Directors of the Metropolitan Railway Company (1876-7) 11 A.C. 666, referred 

to. 

(vii)The order was also not a proper order under Art.217(3) because the requirements of 

natural justice had not been satisfied inasmuch as the President did not have before him when 

he made the decision the evidence of the appellant. It is true that the appellant had refused to 

produce the evidence on the ground that the Executive had no jurisdiction to call into 

question and determine his age. This contention of the appellant when raised was fully 

justified as such a dispute in the legal situation which them existed had normally to be 

determined by judicial proceeding before the High Courts of competent jurisdiction, and 

therefore his failure or refusal to produce his evidence could not be fairly pressed into. 

service against him. [69 D-F; 70 B] 

The Court held that the appellant was entitled to a decision by the President of India as to his 

age under Art. 217(3) and passed orders in terms agreed to by both parties. [71 B-F] 

How Did the Present Retirement Age Come into Being? 

Through a constitutional amendment. Section 4 of the Constitution (Fifteenth Amendment) 

Act, 1963, amended the retirement age of a high court judge from the earlier 60 years to 62 

years. 

As of now, Article 217 of the Constitution reads as: 

Article 217. Appointment and conditions of the office of a Judge of a High Court, 

1. Every Judge of a High Court shall be appointed by the President by warrant under his 

hand and seal after consultation with the Chief Justice of India, ......... and in any other case, 

until he attains the age of 62 years. 

For SC judge: Article 124 (2): Every Judge of the Supreme Court shall be appointed by the 

President by warrant under his hand and seal after consultation with such of the Judges of 
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the Supreme Court and of the High Courts in the States as the President may deem necessary 

for the purpose and shall hold office until he attains the age of sixty-five years. 

 

Any Earlier Bill on Retirement Age of Judges? 

Yes. A bill was brought by the previous UPA government in 2010 to increase the retirement 

age of high court judges from 62 to 65 years but lapsed after the dissolution of the 15th Lok 

Sabha in 2014. 

The Constitution (114th Amendment) Bill, 2010, which provided for increasing the 

retirement age of high court judges from 62 to 65 years, was introduced in the Lok Sabha on 

July 25. But it could not be taken up for consideration and passage, and it lapsed. 
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THE CONSTITUTION  (38TH AMENDMENT) ACT, 1975 

 

 

I. INTRODUCTION  

The Constitution (38th amendment) Act, 1975 can be said to be one of the most tyrannical and 

damaging amendments to the Constitution. It essentially undermined and weakened the fabric 

of the judiciary and its powers of keeping a check on the actions of the legislation and 

executive of India. The Constitution  (38th amendment) Act, 1975 (hereinafter, 38th 

Amendment or the Amendment), enhanced the powers of the President, Governor(s) and 

Administrator(s), by stating that decision for promulgating an emergency rests on the 

satisfaction of the said officials and shall be binding, conclusive and final. The Amendment 

prohibited the questioning in regard to the reasons why the emergency was promulgated, in 

any court of law. This implied that the promulgation of the emergency was outside the scope 

of judicial review and eventually proved to have severe repercussions on the country. It also 

codified and enhanced the power of the government to remove or take away the fundamental 

rights of the citizens, enumerated in Part III of the Constitution.  

It brought significant changes in Article(s) 123, 213, 239B, 352, 356, 359, 360 of the 

Constitution of India. The Amendment was one of a series of amendments (such as the 39th, 

40th, 42nd amendments), which were passed in a very haphazard manner and was prima facie 

meant for private political gains. However, the Amendment was soon nullified by further 

amendments and pronouncements of landmark judgments by the Supreme Court, after the 

National Emergency of 1975-77 and a change in the political circumstances in the country. 
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Anyhow, massive damage was already done and the events of the decade (1970-80) proved 

as one of the toughest lessons that the country had to learn since its independence.   

II. BACKDROP (REASONS BEHIND THE AMENDMENT) 

There were a number of factors that led to or at least had an influence on the decision of the 

parliament to pass the 38th Amendment. The amendment came just after a historic judgment 

by the Court, which held Indira Gandhi (then Prime Minister), guilty of electoral fraud. The 

national emergency had been promulgated by the President on the advice of the Prime 

Minister under the garb of various social and economical reasons (‘Internal Disturbances’) 

only a month before the passing of the Amendment. A brief understanding of the 

circumstances and a brief backdrop is necessary to conceive the importance and 

consequences the 38th Amendment had on the citizens of India.   

(a) Legal and Political Reasons  

Prior to the passing of the 38th Amendment, there was an ongoing conflict of power between 

the judiciary and the executive of the country. The Golaknath V. State of Punjab Case made 

the judiciary’s position clear on the point that the fundamental rights and basic issues under 

the Constitution of India (hereinafter, the Constitution) isn’t amenable to an amendment by 

the parliament. The Parliament, in response, exercised its powers and passed the Constitution 

(24th Amendment) Act, 1971. The 24th Amendment stated that the parliament has the power 

to amend any Article of the Constitution, including the Fundamental Rights. This legislation 

was in direct contradiction with the judgment of the Supreme Court in the Golaknath case. 

However, this issue of the parliament having the power to change the basic structure again 

arose in the Kesavnanda Bharti Case. The Supreme Court in this case too, with a narrow 

majority of 7 to 6, upheld its decision in the Golaknath Case pronouncing that the parliament 

does not have the power to amend the basic structure or the fundamental rights enshrined in 

our Constitution. 

The situation was further aggravated when the election of Indira Gandhi for the Lok Sabha 

seat of Rae Bareilly constituency, was alleged to have been won by Mrs.Gandhi and her party 

by indulging in electoral malpractices. The defeated opposition leader, Mr. Raj Narain 

challenged the election and alleged bribery, misuse of the government’s recourses, voter 

fraud on Indira Gandhi’s part. This led to the infamous Raj Narain Case, in which the 

Allahabad High Court held Mrs. Indira Gandhi as guilty of ‘electoral malpractices’. On, 12th 
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June 1975, the court invalidated the election of the Rae Bareilly constituency, calling them 

‘null and void’ and also barred Mrs. Gandhi from contesting in an election for a period of 6 

years. However, it is surprising to note that though the Court did not convict Mrs. Gandhi for 

bribery and other serious offences, the court directed the Congress party (majority party) and 

gave it twenty days to make alternate arrangements for replacing her in her official posts.  

 

        (Copyright of Indian Express) 

However, the judgment was appealed against in a matter of 12 days, by Mrs. Gandhi in the 

Supreme Court, which upheld the High Court’s judgment but stayed the execution of the 

change in official posts and allowed her to continue as Prime Minister till the case was being 

heard in the court.   

The next day, a mass protest rally was organized by Jayaprakash Narayan and Morarji Desai, 

in which they called the police to not obey the orders of the government if they were immoral 

and unethical. This statement allegedly fit the criteria to be called a call for an ‘internal 

rebellion’. On 25th June 1975, A State of Emergency was proclaimed by the President of 

India, at the request of Mrs. Gandhi, the Prime Minister. Atrocious human rights violations 

and inhuman events took place for the next two years, following the night. 

On 22nd July 1975, the 38th amendment was introduced in the parliament and was enacted in a 

matter of ten days. The amendment essentially barred the judicial review of the promulgation 

of any emergency in the country, which concomitantly acted as a safeguard for the national 

emergency that was declared at that time. 

 During the emergency, the parliament enacted many other amendments to the Constitution 

which increased their power and authority much higher in comparison to the judiciary of the 

country. The 39th Amendment [The Constitution (39th Amendment) Act, 1975] made the 

challenging of the election of the President, Vice President, Speaker, and Prime Minister non-

justiciable (not liable to judicial review or not to be questioned in any court of law). The most 



 

significant amendment made during the emergency was the 42

Constitution (42nd Amendment) Act 1976), which is popularly known as 

Constitution”. The 42nd amendment had fifty

Constitution, it took away most of the powers of the courts and gave sweeping authority to 

the Prime Minister.   

(b) Social and Economical Reasons

The economic situation of India was in a dismal condition, before the imposition of the 

emergency and prior to the passing of the 38

1971 war with Pakistan (Bangladesh War) and had drained a lot of its resources on it. The 

country faced drought and crop failure which gave a steep rise in inflation. Added to this, 

there was widespread media censorship and various immoral and cruel campaigns that were 

unofficially being held by the Congress through the Police (such as the mass male 

sterilization drives spearheaded by Mr. Sanjay Gandhi, Indira’s son). All these factors turned 

the public against Congress (majority party in the government). The parliament knew to place 

safeguards, in case the imposition of a fore coming state of emergency w

court of law. 

 

III. ARTICLES AFFECTED BY THE AMENDMENT

The Constitution (39th Amendment) Bill, 1975 (Bill No. 54 of 1975) was introduced within a 

month of the promulgation of the national emergency in 1975 and assented to by the 

President on 1st August 1975. The bill became the Constitution (38

and amended Article (s) 123, 213, 239B, 352, 356, 359, 360 of the Constitution by inserting 

new clauses and provisions. An important highlight of the above of the 38
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that it provided for retrospective application of the amending sections so that the ordinances 

issued in the ongoing emergency, along with the validity of the proclamation of the 

emergency by the President at that time would also be covered under the scope of the 

amendment.  

The major changes brought in are enumerated below: 

President’s, Governor’s & Administrator’s satisfaction to issue Ordinances, as final and 

conclusive  

Article 123 of the Constitution states the legislative power of the President to issue 

ordinances (when the parliament is not in session) if he/she considers intervention in the 

matter necessary and is satisfied that immediate action has to be taken. Earlier this power to 

issue ordinances of the President was prone to judicial review. Section 2 of the 38th 

Amendment, by inserting a “clause (4)” in the Article took away the court’s power of judicial 

review relating to the ordinances issued by the President and made the satisfaction of the 

President to issue the ordinance as final and conclusive. 

Article 213 of the Constitution gives similar powers to the governor, to issue ordinances in 

matters of state (when the state legislature is not in session). Section 3 of the 38th 

Amendment, by inserting a “clause (4)” in the Article made the satisfaction of the governor 

final and conclusive, not questionable in any court of law.  

Article 239B of the Constitution gave the administrator of a union territory, to issue 

ordinances (during the recess of the legislature in the Union Territory). Section 4 of the 38th 

Amendment, by inserting a “clause (4)” in the Article made the satisfaction of the 

administrator final and conclusive, not questionable in any court of law.  

Increase in Powers of the President of India regarding Emergency Provisions 

Article 352 of the Constitution talks about the emergency provisions and the power of the 

President to declare a national emergency, by proclamation, on various grounds such as war, 

external aggression, and armed rebellion (was “internal rebellion” at that time). Section 5 of 

the 38th Amendment added two clauses, namely “clause (4) and (5)”, to Article 352. Clause 

(4) enhanced the power of the President from making a single proclamation of emergency at 

a time (as per clause (1) of Art. 352) to multiple proclamations on different grounds, 

irrespective of whether there is already an emergency proclaimed in the country or not.  
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Insertion of Clause (5) had a similar effect on the provisions of Article 352 as sections 2, 3, 

and 4 of the amendment had on the other Article s of the Constitution. It stated that the 

satisfaction of the President to proclaim an emergency is final and conclusive, unquestionable 

in any court of law. 

Amendments were also made in Article 360 of the Constitution, which states the provisions 

relating to Financial Emergency in India. A new “clause (5)” was added to the Article by 

Section 8 of the 38th Amendment, which made the satisfaction of the President to proclaim 

financial emergency in the country or any part of it, as final and conclusive and outside the 

scope of judicial review. 

Assumption of Powers by the President in case of Failure of State’s Constitutional 

Machinery 

Article 356 of the Constitution allows the President to assume all or any of the powers 

(except the state legislature) exercisable by a state in which there is a failure of the 

Constitutional machinery. This is commonly known as the President’s Rule.  Section 6 of the 

38th Amendment, inserted a new “clause (5)” which made the satisfaction of the President as 

final and conclusive for the assumption of powers of any state or authority under the state, the 

satisfaction and reasoning of the President could not be challenged before any court on any 

ground. However, it is to be noted that the clause was again amended by the 44th Amendment 

and now provides for a time period for the expiry of the proclamation, it would be discussed 

later. 

Suspension of the enforcement of Fundamental Rights during Emergencies 

Article 359 of the Constitution relates to suspending the right to go to court for the 

enforcement of part III of the Constitution during an emergency (clause 1). Section 7 of the 

38th Amendment inserted “Clause 1A” to the Article. Clause 1A states that even if an order 

is made by the President to suspend the enforcement of fundamental rights, the government 

can still legislate and pass any law or executive order, except for those relating to part III of 

the Constitution. However, it is to be noted that this article was further amended by a 

subsequent Act of Parliament and now contains certain exceptions that would be discussed 

later.  
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IV. CONSEQUENCES OF THE AMENDMENT  

One of the most disastrous consequences of the 38th Amendment together along with a few 

other amendments passed during the emergency was that the proclamation emergency in 

1975 couldn’t be questioned in a court of law, implying a kind-of a dictator rule in India. It 

was a commonly known fact that the then president, Mr. Fakhruddin Ali Ahmed was very 

compliant with Indira Gandhi and did what she wanted him to do. As a result, in the tenure of 

Indira Gandhi as India’s Prime Minister, she had absolute power and authority over the 

country and the government officials. To put it simply, she over wrote the law which she was 

held guilty of by the courts and passed acts with a retrospective effect which acted as 

safeguards for the human rights violations and malpractices the majority party indulged into. 

The President could impose emergencies (& financial emergencies), ordinances and 

President’s Rule on his desire or the PM’s advice, it would simply go unquestioned as his 

powers (satisfaction) were outside the purview of judicial review (by virtue of the 38th 

Amendment). The election of the President, Vice President, Speaker and Prime Minister were 

barred from being questioned in any court of law on any grounds (by virtue of the 39th 

Amendment). The fundamental rights also became unenforceable during emergencies (this 

rule was later changed). The President could pass ordinances when the houses of parliament 

were not in session and the same could also not be questioned in any. The parliament was 

expressly given the power to amend any provision of the Constitution or any other law in 

force in India. When a Constitution Amendment Bill would be presented for assent to the 

president, it was obligatory for him to give his assent (by virtue of the 24th Amendment, 

1971).  The power of the High Courts to determine the constitutional validity of the any act 

passed by the central government was taken away. A minimum number of (Supreme Court) 

judges and special majority was needed in order declare any law as Constitution ally invalid 

by the Supreme Court. Any amendment brought by the parliament was outside the scope of 

judicial review by any court of law (by virtue of the 42nd amendment, 1975).  

It was only after two horrific years of being in a state of national emergency and passing 

deleterious amendments to the Constitution that Indira Gandhi called for elections in January 

of 1977 and officially ended the national emergency on the 21st of March, 1977.   

It was only after the passing of the 44th amendment that the effects and repercussions of the 

previous amendments were rectified to an extent and there was again the hope of 

Constitutional stability in India.  
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V. ROLE OF THE SUPREME COURT & SUBSEQUENT RECTIFYING 

AMENDMENTS 

The ongoing battle between the legislation and judiciary came to a close with a change in the 

ruling government and also because the Supreme Court, in the Minerva Mills Case, put a cap 

on the Constitution -amending powers of the parliament under Article 368. The court struck 

down a number of clauses (inter alia, clauses 4 and 5 of Article  368) added by the previous 

ruling party in the parliament and even clarified that Judicial Review and limited amending 

power of the parliament constitute a crucial part of the Basic Structure Doctrine.  

With a new majority party at the Centre, came a series of amendments which were aimed at 

(a) revitalizing the weakened structure of India’s Constitution, (b) conferring the powers and 

jurisdiction of High courts and The Supreme Court which were taken from them under 

previous amendments, (c) Equalizing the balance of powers between the legislature and 

judiciary (d) providing adequate safeguards to prevent misuse and abuse of power by the 

legislature and executive which the country witnessed during the preceding session of 

parliament. (e) to enshrine the basic structure as absolute and not under the purview of the 

amendment. 

In order to achieve the above-mentioned objectives and inculcate the judgment of the 

Supreme Court in the Constitution, Morarji Desai’s government (the 4rth Prime Minister of 

India)  passed the 43rd and 44th amendment. The said amendments ameliorated the damage 

done by the 38th, 39th, and 42nd amendments. It also put a number of safeguards on various 

powers by inserting and/or substituting clauses to permutate the procedure for the 

proclamation of emergency and amending power of the parliament.  

Focusing on the clauses of the Constitution (44th amendment) Act, 1977 which rectified the 

changes made by the 38th amendment, it is clear that almost all previously amended 

provisions were again revised.  

The clause (4) added by the 38th amendment to Article s 123, 213, and 239B of the 

Constitution was omitted by the 44th amendment. The amendment also made significant 

changes to the emergency provisions, (Article 352, as amended by the 38th amendment). 

First, “internal rebellion” as a ground for proclaiming an emergency was substituted with 

“armed rebellion”. Second, the proclamation of emergency was not to be issued unless a 
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decision for the same is communicated to the President by the cabinet ministers. The cabinet 

can only issue such a written decision to the President when the proclamation of Emergency 

resolution (a) has been passed by both the houses of parliament within a period of 1 month 

(as opposed to 2 months, in normal circumstances), (b) it would have to be passed with “a 

majority of the total membership of each of the Houses of Parliament” and (c) that “such 

resolution will have to be passed by a majority of not less than two-thirds of the members 

present and voting in each House (instead of a simple majority)” (as per the 44th amendment). 

Certain other provisions were also made to ensure that the continuance or revocation of a 

proclamation of emergency is duly approved and consented to, by the parliament.  

Similar amendments were made to add a procedure for a proclamation and revocation of a 

financial emergency (under Article 360). Prior to the 44th amendment, it was only on the 

president’s satisfaction that an emergency could have been proclaimed and such satisfaction 

is not justiciable on any ground. The proclamation could be revoked by a subsequent 

proclamation, which was to “be laid before each House of Parliament, and shall cease to 

operate at the expiration of two months unless approved by a resolution of both the Houses of 

Parliament before that.”  Clause (5) which held the president’s satisfaction as conclusive and 

final was also omitted by the 44th amendment.  

The power of the President to impose President’s Rule on his satisfaction of a failure of the 

state’s constitutional machinery or any part of India therein (Article  356, as amended by the 

38th amendment) was also curtailed by the 44th amendment. Under the newly amended 

Article, such “a Proclamation will, upon its being approved first by resolution by both Houses 

of Parliament, continue for six months from the date of issue of Proclamation (instead of one 

year from the date of the second of the resolutions approving the Proclamation) and upon its 

being approved likewise on a subsequent occasion, it will continue for a further period of six 

months (instead of one year)”. Many safeguards were also added in the form of provisions in 

order to bring accountability and procedural transparency in matters of continuance and 

revocation of such Rule.   

The 38th Amendment allowed the president to suspend the right to move to court for violation 

of any rights conferred by Part III of the Constitution during emergencies and also allowed 

the parliament to make or amend any law (which could not be questioned in any court on any 

ground). This was amended by the 44th amendment to state that Articles 20 and 21 (relating 

to “protection in respect of conviction of offences and the protection of life and personal 
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liberty”) cannot be suspended under any circumstances. It was also clarified that Article 19 

could be suspended if the emergency was proclaimed on the grounds of war and external 

aggression only (Article 358, before the 44th amendment provided for the suspension of 

Article 19 during emergencies). 

 

VI. CONCLUSION  

The Constitution (38th Amendment) Act, 1975 was one of a short series of Acts passed under 

the 5th Lok Sabha of India, which essentially destroyed the core values of democracy and 

made it possible to impose and continue a state of national emergency in India, leading to 

mass human rights violations and inhumane atrocities in the country. One of the major 

drawbacks of the 38th amendment was that it provided for the suspension of the enforcement 

of all Fundamental Rights of the citizens which consequentially lead to illegal detaining and 

abusing of political prisoners, opposition party members, and minority communities of the 

country. The Amendment provided for the fresh clauses to have a retrospective effect so that 

it would protect the then proclaimed emergency from being questioned in Court. It also 

inserted safeguards (such as allowing the president to proclaim President’s Rule and/or 

multiple emergencies on different grounds, solely on his satisfaction)  which would ensure 

that Prime Minister Indira Gandhi and her ruling party would be in absolute control of all the 

organs of the government.  

It is important to note that due to the damage the 38th Amendment did to the democratic 

values of our nation, nearly all its provisions were omitted or amended by subsequent 

amendments in a span of 3 to 4 years. The Amendment along with a few other Acts acted as a 

proponent of change for many articles and procedures enshrined in the constitution of India, 

which was brought in by Morarji Desai’s government post-Emergency period (25th June 1975 

- 21st March 1977). 
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THE CONSTITUTION (THIRTY-NINTH AMENDMENT) 

ACT, 1975 

 

The Statement of Objects and Reasons added to the Constitution (Fortieth Amendment) Bill, 

1975 which is also known as the Constitution (Thirty-Ninth Amendment) Act, 1975, and it 

was enacted on 10th August 1975. 

HISTORY BEHIND THIS: 

This Constitutional Amendment was passed during the infamous Emergency in India and the 

reason behind such was to nullify the Allahabad High Court’s judgement regarding quashing 

the election in which Mrs. Indira Gandhi was accused on a ground of electoral malpractice. 

Then, this Amendment came into force to take away the power of the Supreme Court to try 

electoral disputes concerning the President and Vice-President and vested such power to a 

separate body (formed later in 1977). It also granted immunity to the Prime Minister from the 

electoral laws applicable prior to the amendment.   

Subsequently, the separate body was created in the year 1977 shortly before the general 

election. The major intention behind the creation of such a body was to save the seat of Mrs. 

Indira Gandhi. If the result of the election was challenged, the party of Mrs. Indira Gandhi 

had lost the election to the Janta Party and Shri Moraji Desai would have been selected as the 

Prime Minister. But the challenge of the election by Shri Moraji Desai was unsuccessful 

before such tribunal and soon thereafter, that separate body was also called off. 

Reason behind the 39th Amendment and the National Emergency:  

In a judgement of Allahabad High Court in the matter of Raj Narain V. Mrs. Indira Gandhi 

which was delivered on 12th June 1975, declared invalid of Mrs. Indira Gandhi’s election on 

the ground of electoral malpractice. In that order, Mrs. Indira Gandhi was restricted to hold 

any electoral position for Six years. Immediately after the order was passed, Mrs. Indira 
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Gandhi challenging the decision before the Supreme Court and got a conditional stay, i.e. 

“Mrs. Indira Gandhi may continue as a Prime Minister but shall not be allowed to vote 

in the Parliament till the appeal was decided in the Supreme Court.” Mrs. Indira Gandhi, 

after dissatisfied with the Order passed by the Hon’ble Supreme Court and the pressure from 

the opposition to resign, imposed the infamous National Emergency in India. 

The Election appeal of Mrs. Indira Gandhi was listed for hearing in the Supreme Court on 

11th August 1975. But prior to that i.e. on 10th August 1975, the 39th Amendment Bill was 

passed in the Parliament. Accordingly, the hearing of appeal which was listed in the Supreme 

Court also got adjourned. 

The 39th Amendment brought significant changes in the Constitution regarding the election of 

the President, vice-President, Prime Minister, and the speaker of Lok Sabha. This 

Amendment inserted a new Article ‘329-A’ and also replaced the ‘Article-71’ with a new 

provision altogether. It also amended the Ninth Schedule as after entry-86 and before the 

Explanation 38 more Acts got included. 

This Emergency was continued for 21 months and it is considered one of the darkest phases 

of independent India. 

 

AMENDMENT OF ARTICLE 329: 

In article 329 of the Constitution, for the words "Notwithstanding anything in this 

Constitution", the words, figures, and the letter "Notwithstanding anything in this 

Constitution but subject to the provisions of article 329A" shall be substituted. 

Insertion of new article 329A.-In Part XV of the Constitution, after Article 329, the following 

article shall be inserted, namely:- 

"329A. Special provision as to elections to Parliament in the case of Prime Minister and 

Speaker: 

1. Subject to the provisions of Chapter II of Part V [except sub-clause (e) of clause (1) of 

article 102], no election- 

a) to either House of Parliament of a person who holds the office of Prime Minister 

at the time of such election or is appointed as Prime Minister after such election; 
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b) to the House of the People of a person who holds the office of Speaker of that 

House at the time of such election or who is chosen as the Speaker for that House 

after such election, 

c) shall be called in question, except before such authority [not being any such 

authority as is referred to in clause (b) of article 329] or body and in such manner 

as may be provided for by or under any law made by Parliament and any such law 

may provide for all other matters relating to doubts and disputes in relation to such 

election including the grounds on which such election may be questioned. 

2. The validity of any such law as is referred to in clause (1) and the decision of any 

authority or body under such law shall not be called in question in any court. 

3. Where any person is appointed as Prime Minister or, as the case may be, chosen to the 

office of the Speaker of the House of the People, while an election petition referred to 

in clause (b) of Article 329 in respect of his election to either House of Parliament or, 

as the case may be, to the House of the People is pending, such election petition shall 

abate upon such person being appointed as Prime Minister or, as the case may be, 

being chosen to the office of the Speaker of the House of the People, but such election 

may be called in question under any such law as is referred to in clause (1). 

4. No law made by Parliament before the commencement of the Constitution (Thirty-

ninth Amendment) Act, 1975, in so far as it relates to election petitions and matters 

connected therewith, shall apply or shall be deemed ever to have applied to or in 

relation to the election to any such person as is referred to in clause (1) to either 

House of Parliament and such election shall not be deemed to be void or ever to have 

become void on any ground on which such election could be declared to be void or 

has, before such commencement, been declared to be void under any such law and 

notwithstanding any order made by any court, before such commencement, declaring 

such election to be void, such election shall continue to be valid in all respects and 

any such order and any finding on which such order is based shall be and shall be 

deemed always to have been void and of no effect. 

5. Any appeal or cross-appeal against any such order of any court as is referred to in 

clause (4) pending immediately before the commencement of the Constitution 
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(Thirty-ninth Amendment) Act, 1975, before the Supreme Court shall be disposed of 

in conformity with the provisions of clause (4). 

6. The provisions of this Article shall have effect notwithstanding anything contained in 

this Constitution." 

In short, Article 329-A provided that: 

 Any dispute related to the election of the Prime Minister and the Speaker of Lok 

Sabha could only be decided by a body established by the Parliament by law or in 

accordance with the law made therein, Supreme Court has no power over this. 

 If a Member of Parliament were to become a Prime Minister or the Speaker, any 

challenge relating to the election before a court would abate therein. The election is 

only could be challenged before the body established in the parliament.  

 No law with relation to election matters enacted prior to the Amendment would be 

applicable to the election of Prime Minister or Speaker. Basically, the election of the 

Prime Minister or Speaker could not be declared void basis any law preceding the 

Amendment. 

 If the election of the Prime Minister or Speaker is declared void by any Court, then 

the election would be valid in all respect but the Court order to that effect shall be 

declared null and void (Clause-4). If any appeal pending against such order shall 

automatically be disposed of (Clause-5). 

Article-71 provided that the Parliament may by law regulate the matters relating to the 

election of President and Vice President. Further, it clarifies that any disputes or doubts 

relating to the matter of election of those functionaries would be adjudicated by the by a body 

or authority created by the Parliament or the law made therein. 

So if we look closely into those amendments, one thing must be crystal clear that the 

intention behind this was to ensure that Mrs. Indira Gandhi shall continue as the Prime 

Minister and any challenge to her election shall be dropped. The Amendment could only be 

achieved by rendering the judgement of Allahabad High Court as invalid, due to Article 329-

A(4) and also subsequently by ensuring that any election proceeding before the Supreme 

Court is disposed of due to Article-A(5).  
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Revocation of emergency: 

On 18th January 1977, it was announced that the General Election would be conducted in the 

country. Just before the polling, Mrs. Gandhi promulgated the Disputed Election (Prime 

Minister and Speaker) Ordinance, 1977 with the help of President Fakhruddin Ahmed 

pursuant to Article 329-A of the Constitution. 

In pursuance of the Ordinance, it was created a 9-member body that would try any dispute 

arising from the election of the Prime Minister and Speaker, which comprised of 3 members 

from the Lok Sabha, 3 members from the Rajya Sabha, and 3 members nominated by the 

President.    

The timing of the formation of the body was so strategically planned that, if a challenge to 

Mrs. Gandhi’s election was made, a body comprising of congress members would adjudicate 

it, as the congress members dominated both the Lok Sabha and Rajya Sabha. 

Accordingly, a similar Ordinance was also promulgated for the Election of President and 

Vice-President, which was known as Presidential and Vice-Presidential Elections 

(Amendment) Ordinance, 1977. 

But the Election result was shocking for the Congress, as the Janta Party won and Mrs. 

Gandhi resigned on 22 March 1977 and Shri Moraji Desai became the new Prime Minister. 

But the interesting fact was Mr. Desai’s election was unsuccessfully challenged before the 

above mentioned special body, where he was represented by Shri Fali Nariman. 

Constitutional Validity Of Representation Of The People (Amendment) Act, 1974 And 

The Election Laws (Amendment) Act, 1975 

The 39th constitutional amendment was passed when several members of the Parliament 

were not present as they were arrested under preventive detention. The amendment destroyed 

judicial review and separation of powers which are a part of the basic structure. Article 368 

does not empower the parliament to take decisions in any dispute by making constitutional 

amendments. Article 324A (4) is said to be in the domain of the judiciary and is not included 

under Article 368. The amendment destroyed the notion of equality; there should be no 

difference between people holding high offices and the people elected to the Parliament. 
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Raj Narain claimed that many opposition leaders were under preventive detention due to 

which they could not vote in the parliamentary proceedings or give their opinions when the 

39th amendment was passed therefore the act needs to be struck down. The court found the 

matter to be related between both the Houses of Parliament and that the court cannot interfere 

in the matter and decide its constitutional validity. It was also noted that the President did not 

authorize any detention under Article 352 and 359 respectively. 

In matters questioning constitutional validity, the statute depends entirely on the existence of 

the legislative powers and the limitation laid down by Article 13, there is no other prohibition 

and the Parliament had acted within the powers of Article 368 when it framed the election 

laws. In addition to this, the Parliament has the powers to restrict the limits on election 

expenses along with stating which expenses can fall under the purview of the same and which 

cannot. It can likewise choose what is meant by the office of profit, what comes under 

corruption, and the status of the members. If there has been a retrospective effect to the 

legislative amendment, it is accepted as a normal exercise which is tough to implement but is 

inevitable. In such cases, wherein the law has a retrospective effect and if the law was 

operational in the past, there can be no discrimination or unfairness on this ground of being 

retrospective in nature. 

 

JUDGMENT:  

The case of Indira Gandhi v. Raj Narain was a landmark judgment for many reasons. It was 

the first time in the history of independent India that a Prime Minister’s election was set 

aside. It was also the first time a constitutional amendment was struck down by applying the 

doctrine of basic structure triumphed in the Kesavanada Bharati case. It was also the first 

time that election laws were amended retrospectively to validate the nullified election of the 

Prime Minister. 

The constitutional Bench on 7th November 1975 gave its decision that the contention of Raj 

Narain was upheld by the Apex Court and declared that the impugned clause-4 of Article-

329(A) is unconstitutional.  

Mathew J. In his statement told that Article-329(A) (4) destroyed the basic structure of the 

Constitution. In his opinion- “a healthy democracy can only function when there is the 
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possibility of free and fair elections, the impugned amendment destroyed that possibility and 

therefore violated the basic structure of the Constitution”. 

MATHEW, J. By concurring In the election petition filed by the respondent in Civil Appeal 

No. 887 of 1975 (hereinafter referred to as 'respondent'), seven charges of corrupt practice 

were made against the appellant therein (hereinafter called the 'appellant') and it was prayed 

that the election of the appellant be set aside. The learned Judge who tried the petition found 

that two of the charges had been made out but that the rest of the charges were not 

substantiated. He set aside the election of the appellant with the result that the appellant 

incurred the disqualification for a period of six years as visualized in Section 8A of the 

Representation of the People Act, 1951. It is against this judgment that Civil Appeal No. 887 

of 1975 has been filed. 

Again the respondent has filed a cross appeal (Civil Appeal No. 909 of 1975) challenging the 

findings of the High Court in respect of the other charges of corrupt practice. 

During the pendency of these appeals, the Parliament passed the Election Laws (Amendment) 

Act, 1975 on August 6, 1975 by which certain amendments were made in the provisions of 

the Representation of the People Act, 1951, and the Indian Penal Code. 

On August 10, 1975, the Parliament, in the exercise of its constituent power, passed the 

Constitution (Thirty-ninth Amendment) Act (hereinafter referred to as the 'Amendment'). By 

the amendment, Article 71 of the Constitution was substituted by a new article and that 

article provided by clause (1) that, subject to the provisions of the Constitution, Parliament 

may, by law, regulate any matter relating to or connected with the election of a President or 

Vice-President, including the grounds on which such election may be questioned. By clause 

(2) of the article, it was provided that all doubts or Vice-President shall be inquired into and 

decided by such authority or body in such manner as may be provided for by or under any 

law referred to in clause (1). Clause (3) stated that the validity of any such law referred to in 

clause (1) and the decision of any authority or body under such law shall not be called in 

question in any court.By clause (4) of the amendment, Article 329-A was inserted. 

Chandrachud J. found that “The 39th amendment is violative of the principle of separation 

of power as it intently transferred a purely judicial function into the hands of the legislature. 

Further, he was certain that the said amendment is also violative of Article 14 as it created 

inequality for certain members against others”. 
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It is further added by Chandrachud J. That: “For the reasons given above, I declare 

that Article 329A (4) does not stand in the way of the consideration of the appeals before us 

on merits under the Act of 1951 or the validity of the amendments of the Act. On a 

consideration of the merits of Appeals Nos. 887 and 909 of 1975, I have come to the 

conclusion, as indicated above, that Appeal No. 887 must be allowed and the Cross Appeal 

No. 909 of 1975 must fail. The result is that the judgment and orders passed by the learned 

Judge of the Allahabad high Court on the election case are set aside, and, in such conformity 

with Article 329A, clause (4) as is possible for us I also declare the judgment and the findings 

contained in it to be void and of no effect whatsoever. It is not necessary for me to add that 

the order of the learned Judge, holding the original respondent disqualified from occupying 

her office, disappears ipso facto and it neither has nor will be deemed ever to have had any 

legal effect whatsoever. In the circumstances of the case, I think. The election petition out of 

which these appeals arise involved the question of the validity of the election of Smt. Indira 

Nehru Gandhi to the Lok Sabha. In the General Parliamentary Elections of 1971, she was 

declared as the successful candidate from the Rae Bareli constituency in Uttar Pradesh. She 

won the election by a margin of 1, 11, 810 votes her nearest rival, Shri Raj Narain.” 

Ray C.J. found another basic feature violated by the said amendment i.e. rule of law 

whereas Justice Khanna found that “The violation of norms of free and fair elections. The 

bench also found the said amendment violated the principles of natural justice i.e. audi 

altrem partem since it denies the right of fair hearing to the one who is challenging the 

election of the members mentioned under the amendment. Democracy is a basic feature of the 

Indian Constitution. Parliament does not have the power to pass a retrospective law 

validating an invalid election. This exercise is nothing but an example of despotic use of 

unrestrained and unfettered power”. 

The learned Chief Justice has, in his judgment, referred to the relevant English statutes and 

the decisions of the English courts bearing on this point and has pointed out the difference 

between the English law and the Indian law and stated that: 

I do not consider it necessary to cover the same ground. I agree with his conclusion on the 

point. I would therefore hold that even if it be assumed that the finding of the High Court that 

the appellant obtained or procured the assistance of Shri Yashpal Kapur during the period 

from January 7 to 24, 1971, is correct, the appellant shall not be deemed to have committed 

corrupt practice under Section 123(7) of the Representation of the People Act, 1951, as she 
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became a candidate only on February 1, 1971. The learned chief Justice has also dealt with 

the contention urged by Counsel for respondent that Section 8(b) of the Election Laws 

amendment Act, 1975 suffers from the vice of excessive delegation and is arbitrary. I agree 

with his reasoning for repelling the same. 

There can be no dispute that if the Election Laws (Amendments) Act, 1975, is valid, the 

appeal has to be allowed. I would, therefore, set aside the findings of the High Court against 

the appellant and allow the appeal without any order as to costs. In the cross appeal, the only 

question raised was about the correctness of the finding of the High Court that the appellant 

has not exceeded the prescribed limit of election expense. For the reasons given by Khanna, 

J. in his judgment, I hold that the finding of the High Court on this issue was correct. In this 

view, I have no occasion to reach the other question argued. I would dismiss the cross appeal 

without any order as to costs. 

Therefore, the Court decided to strike down the 39th Amendment act, 1975 as it was purely 

unconstitutional and it also violated the basic structure of the Constitution. Also the Supreme 

Court set aside Allahabad High Court’s judgement and freed Mrs. Gandhi from all the 

corruption charges and acquitted her by making the election valid. 

 

CONCLUSION: 

In the year 2014, the current BJP Government repealed numerous laws and one of them was 

the Disputed Elections (Prime Minister and Speaker) Act, 1977. As earlier Article 329-A had 

already repealed in the 44th Amendment so the Disputed Election had no real purpose, hence 

it was repealed. 

So in the past, the Constitution has been significantly amended by strong Governments for 

personal and political gains. This dark period of the Emergency in India reminds us about the 

same. 
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ABSTRACT  

Sales tax laws enacted in pursuance of the Government of India Act, 1935 as also the laws 

relating to sales tax passed after the coming into force of the Constitution proceeded on the 

footing that the expression "sale of goods", 

This position has resulted in scope for the avoidance of tax in various ways. An example of 

this is the practice of inter-State consignment transfers, i.e., transfer of goods from head 

office or a principal in one State to a branch or agent in another State or vice versa or transfer 

of goods on consignment account, to avoid the payment of sales tax on inter-State sales under 

the Central Sales Tax Act. 

The various problems connected with the power of the States to levy a tax on the sale of 

goods and with the Central Sales Tax Act, 1956 were referred to the Law Commission of 

India. The Commission considered these matters in their Sixty-first Report and, 

recommended, inter alia, certain amendments in the Constitution if as a matter of 

administrative policy. 
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Statement of Objects and Reasons appended to the Constitution (Forty-sixth Amendment) 

Bill, 1981 which was enacted as THE CONSTITUTION (Forty-sixth Amendment) Act, 1982 

 

STATEMENT OF OBJECTS AND REASONS 

1) Sales tax laws enacted in pursuance of the Government of India Act, 1935 as also the 

laws relating to sales tax passed after the coming into force of the Constitution 

proceeded on the footing that the expression "sale of goods", having regard to the rule 

as a too broad interpretation of entries in the legislative lists, would be given a wider 

connotation. However, in Gannon Dunkerley's case (A.I.R. 1958 S.C. 560), the 

Supreme Court held that the expression "sale of goods" as used in the entries in the 

Seventh Schedule to the Constitution has the same meaning as in the Sale of Goods 

Act, 1930. This decision is related to works contracts. 

 

2) Gannon Dunkerley's case, 

By a series of subsequent decisions, the Supreme Court, held various other transactions 

which resemble, in substance, transactions by way of sales, to be not liable to sales tax. As a 

result of these decisions, a transaction, in order to be subject to the levy of sales tax under 

entry 92A of the Union List or entry 54 of the State List, should have the following 

ingredients, namely, parties competent to contract, mutual assent and transfer of property in 

goods from one of the parties to the contract to the other party thereto for a price. 

3) This position has resulted in scope for the avoidance of tax in various ways. An 

example of this is the practice of inter-State consignment transfers, i.e., transfer of goods 

from head office or a principal in one State to a branch or agent in another State or vice 
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versa or transfer of goods on consignment account, to avoid the payment of sales tax on 

inter-State sales under the Central Sales Tax Act. While in the case of a works contract, 

if the contract treats the sale of materials separately from the cost of the labour, the sale 

of materials would be taxable, but in the case of an indivisible works contract, it is not 

possible to levy sales tax on the transfer of property in the goods involved in the 

execution of such contract as it has been held that there is no sale of the materials as such 

and the property in them does not pass as moveables. Though practically the purchaser in 

a hire-purchase agreement gets the goods on the date of the hire-purchase, it has been 

held that there is sale only when the purchaser exercises the option to purchase at a much 

later date and therefore only the depreciated value of the goods involved in such 

transaction at the time the option to purchase is exercised becomes assessable to sales 

tax. Similarly, while sale by a registered club or other association of persons (the club or 

association of persons having corporate status) to its members is taxable, sales by an 

unincorporated club or association of persons to its members are not taxable as such club 

or association, in law, has no separate existence from that of the members. 

4)  Associated Hotels of India case (A.I.R. 1972 S.C. 1131),  

The Supreme Court held that there is no sale involved in the supply of food or drink by a 

hotelier to a person lodged in the hotel. 

 

 

5)  New India Sugar Mills case (A.I.R. 1963 S.C. 1207),  

In this case, the Supreme Court took the view that in the transfer of controlled commodities 

in pursuance of a direction under a Control Order, the element of volition by the seller, or 

mutual assent, is absent and, therefore, there is no sale as defined in the Sale of Goods Act, 

1930. However, in Oil and Natural Gas Commission Vs. State of Bihar (A.I.R. 1976 S.C. 

2478), the Supreme Court had occasion to consider its earlier decisions with regard to the 
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liability of transfers of controlled commodities to be charged to sales tax. The Supreme Court 

held that where there are any statutory compulsions, the statute itself should be treated as 

supplying the consensus and furnishing the modality of the consensus. In Vishnu Agencies 

Vs. Commercial Tax Officer (A.I.R. 1978 S.C. 449), six of the seven Judges concurred in 

over-ruling the decision, in the New India Sugar Mills case while the seventh Judge held the 

case to be distinguishable. It is, therefore, considered desirable to put the matter beyond any 

doubt. 

 

6) The various problems connected with the power of the States to levy a tax on the sale 

of goods and with the Central Sales Tax Act, 1956 were referred to the Law 

Commission of India. The Commission considered these matters in their Sixty-first 

Report and, recommended, inter alia, certain amendments in the Constitution if as a 

matter of administrative policy it is decided to levy a tax on transactions of the nature 

mentioned in the preceding paragraphs. 

 

7) A device by way of lease of films has also been resulting in avoidance of sales tax. 

The main right in regard to a film relates to its exploitation and after exploitation for a 

certain period of time, in most cases, the film ceases to have any value. It is, therefore, 

seen that instead of resorting to the outright sale of a film, only a leased or transfer of 

the right to exploitation is made. 

 

8) There were reports from State Governments to whom revenues from sales tax have 

been assigned, as to the large scale avoidance of Central sales tax leviable on inter-

State sales of goods through the device of a consignment of goods from one State to 

another and as to the leakage of local sales tax in works contracts, hire-purchase 

transactions, lease of films, etc. Though Parliament could levy a tax on these 

transactions, as the tax on sales has all along been treated as an item of revenue to be 

assigned to the States, in regard to these transactions which resemble sales also, it is 

considered that the same policy should be adopted. 



 

9) Besides the above-mentioned matters, a new problem has arisen as a result of the 

decision of the Supreme Court in 

Governor of Delhi (A.I.R. 1978 S.C. 1591). 

that the Associated Hotels of India case was applicable only to supply of food or drink by 

a hotelier to a person lodged in the hotel and that

foodstuffs by a restaurant. But over

Supreme Court has held in the above case that service of meals whether in a hotel or 

restaurant does not constitute a sale of food for th

be regarded as the rendering of a service in the satisfaction of a human need or 

ministering to the bodily want of human beings. It would not make any difference 

whether the visitor to the restaurant is charged for t

each dish separately. 

 

10)  It is, therefore, proposed to suitably amend the Constitution to include in article 366 a 

definition of "tax on the sale or purchase of goods" by inserting a new clause (29A). The 

definition would specifically include within the scope of that expression tax on

(i) transfer for consideration of controlled commodities;

(ii) the transfer of property in goods involved in the execution of a works contract;

(iii) delivery of goods on hire-purchase 

(iv) transfer of the right to use any goods for any purpose for cash, deferred payment

valuable consideration; 

(v) the supply of goods by an unincorporated association or body of persons to a member 

thereof for cash, deferred payment

Page 96 of 231 

mentioned matters, a new problem has arisen as a result of the 

decision of the Supreme Court in Northern India Caterers (India) Ltd. Vs. Lt. 

Governor of Delhi (A.I.R. 1978 S.C. 1591). States have been proceeding on the basis 

that the Associated Hotels of India case was applicable only to supply of food or drink by 

a hotelier to a person lodged in the hotel and that tax was leviable on the sale of 

foodstuffs by a restaurant. But over-ruling the decision of the Delhi High Court, the 

Supreme Court has held in the above case that service of meals whether in a hotel or 

restaurant does not constitute a sale of food for the purpose of levy of sales tax but must 

be regarded as the rendering of a service in the satisfaction of a human need or 

ministering to the bodily want of human beings. It would not make any difference 

whether the visitor to the restaurant is charged for the meal as a whole or according to 

10)  It is, therefore, proposed to suitably amend the Constitution to include in article 366 a 

definition of "tax on the sale or purchase of goods" by inserting a new clause (29A). The 

uld specifically include within the scope of that expression tax on---

(i) transfer for consideration of controlled commodities; 

(ii) the transfer of property in goods involved in the execution of a works contract;

purchase or any system of payment by installments;

(iv) transfer of the right to use any goods for any purpose for cash, deferred payment

(v) the supply of goods by an unincorporated association or body of persons to a member 

of for cash, deferred payment, or other valuable consideration; 

 

mentioned matters, a new problem has arisen as a result of the 

Caterers (India) Ltd. Vs. Lt. 

States have been proceeding on the basis 

that the Associated Hotels of India case was applicable only to supply of food or drink by 

tax was leviable on the sale of 

ruling the decision of the Delhi High Court, the 

Supreme Court has held in the above case that service of meals whether in a hotel or 

e purpose of levy of sales tax but must 

be regarded as the rendering of a service in the satisfaction of a human need or 

ministering to the bodily want of human beings. It would not make any difference 

he meal as a whole or according to 

10)  It is, therefore, proposed to suitably amend the Constitution to include in article 366 a 

definition of "tax on the sale or purchase of goods" by inserting a new clause (29A). The 

--- 

(ii) the transfer of property in goods involved in the execution of a works contract; 

lments; 

(iv) transfer of the right to use any goods for any purpose for cash, deferred payment, or other 

(v) the supply of goods by an unincorporated association or body of persons to a member 
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11) A new entry is sought to be inserted in the Union List in the Seventh Schedule, as 

entry 92B, to enable the levy of tax on the consignment of goods where such 

consignment takes place in the course of inter-State trade or commerce. (See clause 

5). 

 

12) Clause (1) of Article 269 is proposed to be amended so that the tax levied on the 

consignment of goods in the course of inter-State trade or commerce shall be assigned 

to the States. Clause (3) of that article is proposed to be amended to enable Parliament 

to formulate by law principles for determining when a consignment of goods takes 

place in the course of inter-State trade or commerce. (See clause 2). 

 

13) Clause (3) of Article 286 is proposed to be amended to enable Parliament to specify, 

by law, restrictions, and conditions in regard to the system of a levy, rates, and other 

incidents of the tax on the transfer of goods involved in the execution of a works 

contract, on the delivery of goods on hire-purchase or any system of payment by 

installments and on the right to use any goods. (See clause 3). 

 

14) The proposed amendments would help in the augmentation of the State revenues to a 

considerable extent. Clause 6 of the Bill seeks to validate laws levying tax on the 

supply of food or drink for consideration and also the collection or recoveries made 

by way of tax under any such law. However, no sales tax will be payable on food or 

drink supplied by a hotelier to a person lodged in the hotel during the period from the 

date of the judgment in the Associated Hotels of India case and the commencement of 

the present Amendment Act if the conditions mentioned in sub-clause (2) of clause 6 

of the Bill are satisfied. In the case of food or drink supplied by Restaurants this relief 

will be available only in respect of the period after the date of judgment in the 

Northern India Caterers (India) Limited case and the commencement of the present 

Amendment Act. 
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NEW DELHI; R. VENKATARAMAN. 

The 18th March 1981. 

THE CONSTITUTION (FORTY-SIXTH AMENDMENT) ACT, 1982 

[2nd February 1983.] 

An Act further to amend the Constitution of India. 

BE it enacted by Parliament in the Thirty-third Year of the Republic of India as follows:- 

1. Short title.-This Act may be called THE CONSTITUTION (Forty-sixth Amendment) Act, 

1982. 

2. Amendment of article 269.-In article 269 of the Constitution,- 

(a) in clause (1), after sub-clause (g), the following sub-clause shall be inserted, namely:- 

"(h) taxes on the consignment of goods (whether the consignment is to the person making it 

or to any other person), where such consignment takes place in the course of inter-State trade 

or commerce,"; 

(b) in clause (3), for the words "sale or purchase of goods", the words "sale or purchase of, or 

consignment of goods" shall be substituted. 

3. Amendment of article 286.-In article 286 of the Constitution, for clause (3), the following 

clause shall be substituted, namely:- 

"(3) Any law of a State shall, in so far as it imposes, or authorises the imposition of,- 



 

(a) a tax on the sale or purchase of goods declared by Parliament by law to be of special 

importance in inter-State trade or commerce; or

(b) a tax on the sale or purchase of goods, being a tax of the nature referred to in sub

(b), sub-clause (c) or sub-clause (d) of clause (29A) of article 366,

be subject to such restrictions and conditions in regard to the system of levy, rates and other 

incidents of the tax as Parliament may by law specify.".

4. Amendment of article 366.-

following clause shall be inserted, namely:

`(29A) "tax on the sale or purchase of goods" includes

(a) a tax on the transfer, otherwise than in pursuance of a contract, of property in any goods 

for cash, deferred payment or other valuable consideration;

(b) a tax on the transfer of property in goods (whether as goods or in some other form) 

involved in the execution of a works contract;

(c) a tax on the delivery of goods on hire

(d) a tax on the transfer of the right to use any goods for any purpose (whether or not for a 

specified period) for cash, deferred payment or other valuable consideration;

(e) a tax on the supply of goods by any unincorporated association or body of pers

member thereof for cash, deferred payment or other valuable consideration;

(f) a tax on the supply, by way of or as part of any service or in any other manner whatsoever, 

of goods, being food or any other article for human consumption or any drink
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tax on the sale or purchase of goods declared by Parliament by law to be of special 

State trade or commerce; or 

(b) a tax on the sale or purchase of goods, being a tax of the nature referred to in sub

clause (d) of clause (29A) of article 366, 

be subject to such restrictions and conditions in regard to the system of levy, rates and other 

incidents of the tax as Parliament may by law specify.". 

-In article 366 of the Constitution, after clause (29), the 

following clause shall be inserted, namely:- 

`(29A) "tax on the sale or purchase of goods" includes- 

(a) a tax on the transfer, otherwise than in pursuance of a contract, of property in any goods 

other valuable consideration; 

(b) a tax on the transfer of property in goods (whether as goods or in some other form) 

involved in the execution of a works contract; 

(c) a tax on the delivery of goods on hire-purchase or any system of payment by instalments

(d) a tax on the transfer of the right to use any goods for any purpose (whether or not for a 

specified period) for cash, deferred payment or other valuable consideration; 

(e) a tax on the supply of goods by any unincorporated association or body of pers

member thereof for cash, deferred payment or other valuable consideration; 

(f) a tax on the supply, by way of or as part of any service or in any other manner whatsoever, 

of goods, being food or any other article for human consumption or any drink (whether or not 

tax on the sale or purchase of goods declared by Parliament by law to be of special 

(b) a tax on the sale or purchase of goods, being a tax of the nature referred to in sub-clause 

be subject to such restrictions and conditions in regard to the system of levy, rates and other 

 

ution, after clause (29), the 

(a) a tax on the transfer, otherwise than in pursuance of a contract, of property in any goods 

(b) a tax on the transfer of property in goods (whether as goods or in some other form) 

purchase or any system of payment by instalments; 

(d) a tax on the transfer of the right to use any goods for any purpose (whether or not for a 

(e) a tax on the supply of goods by any unincorporated association or body of persons to a 

(f) a tax on the supply, by way of or as part of any service or in any other manner whatsoever, 

(whether or not 
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intoxicating), where such supply or service is for cash, deferred payment or other valuable 

consideration, 

and such transfer, delivery or supply of any goods shall be deemed to be a sale of those goods 

by the person making the transfer, delivery or supply and a purchase of those goods by the 

person to whom such transfer, delivery or supply is made;'. 

5. Amendment of Seventh Schedule.-In the Seventh Schedule to the Constitution, in List I-

Union List, after entry 92A, the following entry shall be inserted, namely:- 

"92B. Taxes on the consignment of goods (whether the consignment is to the person making 

it or to any other person), where such consignment takes place in the course of inter-State 

trade or commerce.". 

6. Validation and exemption.-(1) For the purposes of every provision of the Constitution in 

which the expression "tax on the sale or purchase of goods" occurs, and for the purposes of 

any law passed or made, or purporting to have been passed or made, before the 

commencement of this Act, in pursuance of any such provision,- 

(a) the said expression shall be deemed to include, and shall be deemed always to have 

included, a tax (hereafter in this section referred to as the aforesaid tax) on the supply, by way 

of or as part of any service or in any other manner whatsoever, of goods, being food or any 

other article for human consumption or any drink (whether or not intoxicating) for cash, 

deferred payment or other valuable consideration; and 

(b) every transaction by way of supply of the nature referred to in clause (a) made before 

such commencement shall be deemed to be, and shall be deemed always to have been, a 

transaction by way of sale, with respect to which the person making such supply is the seller 

and the person to whom such supply is made, is the purchaser, 

and notwithstanding any judgment, decree or order of any court, tribunal or authority, no law 

which was passed or made before such commencement and which imposed or authorised the 

imposition of, or purported to impose or authorise the imposition of, the aforesaid tax shall be 

deemed to be invalid or ever to have been invalid on the ground merely, that the Legislature 

or other authority passing or making such law did not have competence to pass or make such 

law, and accordingly:- 
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(i) all the aforesaid taxes levied or collected or purporting to have been levied or collected 

under any such law before the commencement of this Act shall be deemed always to have 

been validly levied or collected in accordance with law; 

(ii) no suit or other proceeding shall be maintained or continued in any court or before any 

tribunal or authority for the refund of, and no enforcement shall be made by any court, 

tribunal or authority of any decree or order directing the refund of, any such aforesaid tax 

which has been collected; 

(iii) recoveries shall be made in accordance with the provisions of such law of all amounts 

which would have been collected thereunder as such aforesaid tax if this section had been in 

force at all material times. 

(2) Notwithstanding anything contained in sub-section (1), any supply of the nature referred 

to therein shall be exempt from the aforesaid tax- 

(a) where such supply has been made, by any restaurant or eating house (by whatever name 

called), at any time on or after the 7th day of September, 1978 and before the commencement 

of this Act and the aforesaid tax has not been collected on such supply on the ground that no 

such tax could have been levied or collected at that time; or 

(b) where such supply, not being any such supply by any restaurant or eating house (by 

whatever name called), has been made at any time on or after the 4th day of January, 1972 

and before the commencement of this Act and the aforesaid tax has not been collected on 

such supply on the ground that no such tax could have been levied or collected at that time: 

Provided that the burden of proving that the aforesaid tax was not collected on any supply of 

the nature referred to in clause (a) or, as the case may be, clause (b), shall be on the person 

claiming the exemption under this sub-section. 

(3) For the removal of doubts, it is hereby declared that,- 

(a) nothing in sub-section (1) shall be construed as preventing any person- 

(i) from questioning in accordance with the provisions of any law referred to in that sub-

section, the assessment, reassessment, levy or collection of the aforesaid tax, or 

(ii) from claiming refund of the aforesaid tax from him paid by him in excess of the amount 

due from him under any such law; and 
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(b) no act or omission on the part of any person, before the commencement of this Act, shall 

be punishable as an offence which would not have been so punishable if this Act had not 

come into force. 

 

CONCLUSION 

The proposed amendments would help in the augmentation of the State revenues to a 

considerable extent. Cluase 6 of the Bill seeks to validate laws levying tax on the supply of 

food or drink for consideration and also the collection or recoveries made by way of tax 

under any such law. However, no sales tax will be payable on food or drink supplied by a 

hotelier to a person lodged in the hotel during the period from the date of the judgment in the 

Associated Hotels of India case and the commencement of the present Amendment Act if the 

conditions mentioned in sub-clause (2) of clause 6 of the Bill are satisfied. In the case of food 

or drink supplied by Restaurants this relief will be available only in respect of the period after 

the date of judgment in the Northern India Caterers (India) Limited case and the 

commencement of the present Amendment Act 
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52nd Amendment 

 

INTRODUCTION 

In the beginning, there was no mention of political parties in the Indian Constitution. But, 

with time when in the Indian Parliamentary System the concept of multi-party evolved, there 

had have people moving from one political party to another that eventually resulted in a shift 

of the public’s confidence in the democratic form of government. 

Defection means “a member of a political party leaving his loyalty towards his party” or it 

simply means “when another party is joined by an elected representative without resigning 

from the present party for benefits.” 

There were many instances of perceived instability in both the central government and many 

of its territories, before the anti-defection law was introduced, resulting in a change in 

allegiance by the legislators, leading to political turmoil in the country. 

In order to limit such defection in India, a law was sought. In 1985, to achieve this limitation, 

the Parliament of India passed the Tenth Schedule of the 52nd Amendment to the Constitution 

of India. In 2003, the 91st Amendment to the Constitution of Indian was passed by the 

government. This strengthened the act by adding provisions for disqualification of defectors 

and barring them from being appointed as ministers for a period of time. 42 

STATUS OF ANTI- DEFECTION LAW IN THE WORLD 

India's not the only country where anti-defection law is used, it is widespread in other 

countries such as Bangladesh, Kenya, South Africa, etc. The Kenyan Constitution specifies in 

                                                             
42 Malhotra, G. C. (2005), The Anti-defection Law in India and Commonwealth, (Lok Sabha Secretariat)  
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section 40 that a person who resigns from his party shall vacate his seat. The decision shall be 

made by the Speaker and the delegate will bring an appeal before the High Court. 

Article 70 of the Constitution of Bangladesh states that when a member resigns or votes 

against the instructions provided by his party, he shall vacate his seat. The disagreement will 

be referred to the Election Committee by the Speaker. 

Section 47 of the South African Constitution provides that if a member ceases to be a 

member of the party that nominated him, he will lose membership of Parliament. 

Article 46 of the Constitution of Singapore says that if a member resigns or is expelled from 

his party, he must vacate his seat. Article 48 states that any question relating to the 

disqualification of a member shall be decided by Parliament. 

THE 52ND CONSTITUTIONAL AMENDMENT 

Amendment to Article 101, 102, 190, and 191 of the Constitution was led by the 52nd 

Amendment, for the disqualification of members for the vacation of seats as well as the 

addition of the Tenth Schedule. 

The 52nd Amendment Act of 1985 provided for the disqualification of the members of 

Parliament and the state legislatures on the ground of the Deflection of one political party to 

another. 43 

The statement of objects and reasons given for the Amendment is as follows: 

“The evil of political defections has been a matter of national concern. If it is not 

combated, it is likely to undermine the very foundation of our democracy and the 

principles with sustaining it.”44 

With this object, an assurance was given in the Address by the President to Parliament that 

the Government intended to introduce in the current session of Parliament an anti-defection 

Bill. This Bill is meant for outlawing defection and fulfilling the above assurance. 

                                                             
43 BYJU’S, https://byjus.com/questions/the-52nd-amendment-act-of-1985-provided-for-the-disqualification-of-
the-members-of-parliament-and-the-state-legislatures-on-the-ground-of-a-deflection-of-one-political-party-to-
another/, last visited on: 16th Jnauary, 2021 
44    INDIALAWJOURNAlL(2007), 
http://www.indialawjournal.org/archives/volume3/issue_1/article_by_jenna.html, Last visited on: 17th January, 
2021 
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2. The Bill seeks to amend the Constitution to provide that an elected member of Parliament 

or a State Legislature, who has been elected as a candidate set up by a political party and a 

nominated member of Parliament or a State Legislature who is a member of a political party 

at the time he takes his seat or who becomes a member of a political party within six months 

after he takes his seat would be disqualified on the ground of defection if he voluntarily 

relinquishes his membership of such political party or votes or abstains from voting in such 

House contrary to any direction of such party or is expelled from such party. An independent 

member of Parliament or a State Legislature shall also be disqualified if he joins any political 

party after his election. A nominated member of Parliament or a State Legislature who is not 

a member of a political party at the time of his nomination and who has not become a 

member of any political party before the expiry of six months from the date on which he 

takes his seat shall be disqualified if he joins any political party after the expiry of the said 

period of six months.  

The Bill also makes suitable provisions with respect to splits in, and mergers of, political 

parties. A special provision has been included in the Bill to enable a person who has been 

elected as the presiding officer of a House to sever his connections with his political party. 

The question as to whether a member of a House of Parliament or State Legislature has 

become subject to the proposed disqualification will be determined by the presiding officer of 

the House; where the question is with reference to the presiding officer himself, it will be 

decided by a member of the House elected by the House in that behalf.45 

 

OBJECTIVES OF THE 52ND AMENDMENT TO THE CONSTITUTION 

The grounds for disqualification are mentioned in the Tenth Schedule of the Indian 

Constitution as the anti-defection law was introduced by the 52nd Amendment in 1985,  to the 

Constitution to minimalize the perceivable instability due to defection.  

The main objectives for this induction were to eliminate all the evils of the political defection, 

to make the representatives, accountable and acceptable to the orders of their political party 

and to ensure stability and confidence of people in the country with a democratic political 

system. 

 

The grounds mentioned in the tenth schedule for disqualification are :- 

                                                             
45 Legislative Department, Ministry of law and Justice, Govt of India, http://legislative.gov.in/constitution-fifty-
second-amendment-act-1985, last visited on: 17th January, 2021 
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 If a member voluntarily gives up the membership of the party then he stands to be 

tried for disqualification.If a member abstains from voting or vote in contrast to the 

directions issued by the whip 

 If an independent member joins a political party 

 If a nominated member joins a political party after six months 

The disqualification procedure is as follows:- 

 The members against whom the petition has been made for disqualification have to 

submit their arguments before the presiding officer in 7 days 

 The presiding officer may transfer it to a committee for privileges for further 

satisfactory inquiry or take a decision on its own. The decision of the presiding officer 

is final but subject to judicial review. 

Though this act stapled any dissent by the members of the party but ensured curbing the 

defections for personal and political gains.46 

LOOPHOLES IN THE LAW 

1. Power to the Speaker: In accordance with Rule 6 of the Schedule, vast and absolute 

powers have been granted to the Speaker of the House or the President to determine a 

case relating to the disqualification of members on the grounds of defection. The 

Speaker is now a member of the party that elected him for the position of the speaker. 

Mr. K.P. Unnikrishnan, a member of the Congress Party, stated  that “by making the 

speaker the sole repository of all the judgement, you are allowing them to play 

havoc.” 47 

One of the key criticism of this power is that the speaker does not need to have legal 

training and experience in such situations to look at and execute such actions. 

                                                             
46 INSIGHTSIAS, https://www.insightsonindia.com/2017/12/14/4-objectives-landmark-anti-defection-law-
1985-examine-grounds-members-rajya-sabha-disqualified/, last visited on : 16th January, 2021 
47 Javed M. Ansari, Anti-defection law: The great divide, INDIA TODAY (Jun. 20, 2013), 
http://indiatoday.intoday.in/story/controversy-over-anti-defection-law-interpretation-puts-judiciary-and-
executiveon-collision-course/1/306142.html., last visited on: 17th January, 2021 
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2. Judicial Review: as per Rule 7, which bars the jurisdiction of the courts in any matter 

connected with disqualification of a member of a House, which states that it is outside 

the jurisdiction of all courts including the Supreme Court under Article 136 and High 

Courts under Article 226 and 227 of the Constitution to review the decisions made by 

the Speaker in this regard.48 

In light of the difficulties mentioned above, this can have disastrous consequences. In 

a way, the legislature attempted to limit the authority of the judiciary set by the 

constitution, which is not tenable. 

The rule that excludes the jurisdiction of the courts was repeatedly questioned before 

the courts and the Court, in Kihoto Hollohon v. Zachilhu and Others,49 it was held that 

the law was correct in all respects that were required in the matter relating to the 

judicial review, which was found to be unconstitutional. Under Article 368(2) of the 

Constitution, any legislation concerning Articles 136, 226, and 227 of the Constitution 

is required to be ratified by the States. As the law had not been ratified by the 

requisite number of state legislatures, the Supreme Court ruled the rule to be 

unconstitutional. 

The Court also held that the Speaker serves as a tribunal and is nothing more than that 

when determining cases relating to the defection of party members and that his/her 

decisions are subject to the power of review of the High Courts and the Supreme 

Court. The Supreme Court, following a rule of caution, cautioned against exercising 

the right of judicial review prior to any decision by the Speaker. 

3. No personal standing on the members' part: According to Rule 2, it can be seen 

that the anti-defection law positions party members in a bracket of compliance in 

accordance with the party's rules and policies, restricting the right of the lawmaker to 

criticise the party's wrong actions, bad policies, leaders and bills. 

For its representatives, who are not permitted to criticise, a political party functions 

like a dictator. In this way, the principle of representative democracy in which 

representatives are obliged to obey the high command is violated. 

                                                             
48 LatestLaws.com, https://www.latestlaws.com/index.php/articles/analysis-of-anti-defection-laws-in-india-by-
sakshi-rewaria/#_ftnref4, last visited on: 17th January, 2021  
49 Kihoto Hollohon v. Zachilhu and Others, AIR 1993  SC 412. 
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People want the public to take care of their decisions in a well-established 

representative democratic system, rather than working on the orders and preferences 

of the party leaders and their policies. With the increasing authority granted to a 

member of the party, members are not permitted to vote on any issue regardless of 

whether or not they are part of the manifesto of the party. 

The law appears to be blurring the difference between the members' defiance and the 

members' defection, leading to their disqualification. The anti-defection legislation 

has struggled to produce the desired results due to the lack of individuality on the part 

of representatives belonging to their parties. 

4. What amounts to 'giving up willingly': Rule 2(1)(a) of the Tenth Schedule states 

that if he willingly gives up his political party membership, the member of the House 

will be excluded from the party. 

But the Schedule does not clarify what “voluntarily giving up” means? Does it only 

cover the resignation of a party member or does it have a wider meaning than that?50 

Before the Supreme Court, this issue had arisen in, Ravi Naik v. Union of India51, The Court 

held that it has a broader connotation and can be derived from the actions of the members 

when reading the expression. The terms 'voluntarily surrendering his membership' were not 

synonymous with 'resignation.' It has been held that even without tendering his resignation 

from the membership of that party, a person can voluntarily give up his membership of a 

political party. 

In G. Vishwanathan v. Speaker, Tamil Nadu Legislative Assembly, a debate arose as to 

whether joining another political party would lead to willingly giving up membership or not 

after being excluded from the original party. In this situation, it was held that the member, 

although deemed 'unattached,' remains the member of the old party for the purpose of the 

Tenth Schedule until expelled from the party. However, if, after dismissal, the expelled 

member joins another political party, he is assumed to have voluntarily given up his old 

political party's membership. 

Rajendra Singh Rana v. Swami Prasad Maurya and Others,52 it was kept in the event that a 

letter from an elected party member to the Governor asking him to call on the leader of the 

opposite party to form a government would by itself amount to an act of voluntarily giving up 

                                                             
50 LatestLaws.com, https://www.latestlaws.com/index.php/articles/analysis-of-anti-defection-laws-in-india-by-
sakshi-rewaria/#_ftnref4, last visited on: 17th January, 2021 
51 Ravi S Naik v. Union of India, AIR 1994 SC 1558. 
52 Rajendra Singh Rana v. Swami Prasad Maurya and Others, 2007 (4) SCC 270. 
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membership of the party of which he is an elected member. It was another case that applied 

the sense to the words 'voluntarily giving up membership.'  

5. Merger provision problem: Although there seems to be an exception to Rule 4 of 

the Tenth Schedule from the disqualification of members in cases involving mergers, 

there seems to be a certain loophole in the law. The clause seeks to protect the 

members of a political party if, on condition that at least two-thirds of the members of 

the legislative party concerned have agreed to such a merger, the original political 

party merges with another party. The drawback seems to be that, rather than the 

motive behind the defection, the exemption is based on the number of participants. 

The availability of lucrative office or ministerial positions with the other party seems 

to be the common reason for the defection of individual members. It can very well be 

anticipated that for those two-thirds who agreed to the merger, the same justification 

will be available. If defection by an individual member is not permissible, it is very 

difficult to assert that the same will be true only because a large number of individuals 

are involved in the event of mergers. 

This threatens to weaken the nation's democracy, and so the clause appears to be 

faulty. The clause may have been more beneficial if the actual reason for the merger 

had been taken into account, rather than the number of members involved. 

 

CRITICAL ANALYSIS 

The 52nd amendment to the constitution inserting the 10th schedule dealing with the 

defection of legislators from one party to another party was made to prevent political 

defections. Though the amendment had penalised individual defection, it kept the possibility 

alive for wholesale defection. It accepted that if 1/3rd members of the party defect to another 

party, then it must be based on values, not on the monetary provision. A subsequent 

amendment in 2003 raised the limit of wholesale defection from 1/3rd to 2/3rd.53 

It was able to discourage the political defection in the parties as legislatures now being 

bought for the mere purpose of voting is demeaning hence reducing corruption amongst the 

political parties; the stability of the Government was increased as a result of this step. Now 

the parties could regulate themselves by issuing the whip and it was helpful in passing the 

                                                             
53 INSIGHTSIAS, https://www.insightsonindia.com/2016/04/30/3-critically-comment-constitution-fifty-second-
amendment-act-1985-subsequent-amendments-tenth-schedule-constitution/, Last visited on: 16th January, 2021 
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Bills which were held with an edge of majority, it has been more helpful to the state 

governments where the government is formed by a slight majority. 

However, it fell short on several accounts like not allowing individual dissent within a 

political party hence discouraging internal party democracy; not allowing conscience or 

conviction for the members of a party who were supposed to be voting; and due to this power 

to decide the lies of defection lies with the speaker, many of which have confessed being 

short of such judicial capabilities. 

The need of the hour is to revisit the law and empower the individual ministers by freeing 

them from the tight mold of the party whip and only regulating their attendance at important 

bills while allowing freedom to vote.54 

 

RELEVANT CASE LAWS 

1. In Kihoto Hollohon v. Zachilhu and Others55, The rule is held to be true in all 

respects. Expect the matter of the judicial appeal, which was deemed to be open to 

judicial review, to be Contradictory In this situation, the key problem was whether the 

Tenth Schedule curtails the right of freedom Speech of expression and the political 

rights of elected officials were subverted in the State legislature and Parliament? And 

also if it is valid to give finality to the Speaker/Chairman’s decision? In this situation, 

it was ultimately held that the Tenth Schedule neither affects the freedom of speech 

and expression nor subverts the political rights of elected officials. Constitutionally, 

the 10th Schedule is valid. And this law is valid, but under the constitution, the High 

Courts and the Supreme Courts can execute a judicial review. But prior to making a 

decision by the speakers/chairmen, the Judicial Review should not cover any point. 

2. In Keshavananda Bharati and Others v. State of Kerala and Another, judicial 

review was held to be a basic feature of the Constitution and the Constitution cannot 

be amended so as to violate its basic structure.56 

3. There was a query as to whether widespread criticism of one's own political party 

amounts to defection on the part of members? 

                                                             
54 INSIGHTSIAS, https://www.insightsonindia.com/2016/04/30/3-critically-comment-constitution-fifty-second-
amendment-act-1985-subsequent-amendments-tenth-schedule-constitution/, Last visited on: 16th January, 2021 
55 Kihoto Hollohon v. Zachilhu and Others, AIR 1993 SC 412. 
56 Keshavananda Bharati and Others v. State of Kerala and Another, AIR (1973) 4 SCC 225. 
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In Shri Avtar Singh Bhadana v. Shri Kuldeep Singh, Indian National 

Congress.57, The INC alleged that Shri Bishnoi regularly attacked the government of 

Congress on a public forum and called for the removal of the government in Haryana. 

In this situation, the Speaker concluded that, aside from other things, a member is 

chosen as a delegate to a political party irrespective of the party's policies and 

manifestos. 

If the individual openly criticises his party, he would be found to have willingly 

abandoned his membership to the democratic party. 

 

4. In Mannadi Satyanarayan Reddy v Andhra Pradesh Legislative Assembly and 

Ors, 58 the High Court of Andhra Pradesh had to determine, among other things, the 

matter of   If the Speaker will determine whether or not a representative belongs to a 

specific party of the Legislature when exercising authority. Holding that the Speaker 

could indeed thereby determine, the Court declared that if the matter of the 

disqualification of a member were to be determined on the grounds of a response to 

which such a member had been set up by a political party and whether or not he 

belongs to such a party, he should be able to decide such an issue. In the words of the 

Court, “there is nothing in paragraphs 1, 2, and 6 of the Tenth Schedule which fetters 

exercise of jurisdiction by the Speaker to decide this question.” 

 

CONCLUSION AND SUGGESTIONS 

In the Indian Constitution, the adoption of the Tenth Schedule was aimed at curbing political 

defections. While the bill has worked in a decent way, it has not been able to do the best it 

can, owing to some of the loopholes. By their dishonesty, corrupt leaders have been able to 

find the loopholes of the legislation in the best way possible to meet their needs. It will be 

encouraged to build to the highest possible level by the following amendments in the law: 

1. The control of the party whip can be reduced and then in a not-so-important issue or a 

matter that is not central to the party manifesto, only those members who vote against 

the party manifesto are subject to disqualification and not those who vote against the 

                                                             
57 Shri Avtar Singh Bhadana v. Shri Kuldeep Singh, Indian National Congress, Lok Sabha Bulletin, Sept. 10, 
2008. 
58 Mannadi Satyanarayan Reddy v Andhra Pradesh Legislative Assembly and Ors decided on Apr-08-2009 
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party. In a way, this would allow the participants to have some individual point of 

view on different topics. 

2. To prevent further misunderstanding, the legislation must specifically set out what it 

means by the phrase 'voluntarily give up membership'. 

3. The provision relating to mergers whereby members are disqualified from mergers if 

they defect in significant numbers, i.e. two-third, the disqualification must be changed 

to make the reason for the defection the basis for the exemption from disqualification 

rather than simple numbers. 

4. On the grounds of Rules 6 and 7 of the Schedule, the legislation must be checked so 

as to bring an end to any disputes between the legislature and the judiciary. 
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63rd Amendment59 60 61 62 63 64 

 

ABSTRACT 

Even though article 356 was patterned upon the controversial section 93 of the 1935 Act - 

with this difference that instead of the Governor, the President is vested with the said power - 

it was yet thought necessary to have it in view of the problems that the Indian republic was 

expected to face soon after independence. The socio-political experience of the framers of the 

Constitution made them acutely aware that the security of the Nation and the stability of its 

polity could not be taken for granted. The road to democracy was not expected to be smooth. 

The vast difference in social, economic, and political life, the diversity in languages, race, 

and region were expected to present the nascent republic with many a difficult situation. May 

be that the British Parliament thought of while enacting the 1935 Act, providing a 'controlled 

democracy' or 'restricted democracy' in India but surely our Founding Fathers could not have 

envisaged or intended to import any such concept into our Constitution, as would be evident 

from the speeches of Dr.Ambedkar and Shri Alladi Krishnaswami Ayyar while the draft 

articles 277-A and 278 (corresponding to articles 355 and 356) was being debated in the 

Constituent Assembly. It needs to be remembered that only the spirit of "cooperative 

federalism" can preserve the balance between the Union and the States and promote the good 

of the people and not an attitude of dominance or superiority. Under our constitutional 

                                                             
59 All Answers Ltd. (November 2018). Judicial Review under Article 356. Retrieved from Judicial Review 
Under Article 356 
60 Henamt Singh, Jagran Josh, Important Amendments In The Indian Constitution For UPSC, available at: 
Important Amendments in the Indian Constitution for UPSC 
61 All Answers Ltd. (November 2018). Judicial Review Under Article 356. Retrieved from Judicial Review 
Under Article 356 
62 M. P. Jain, Indian Constittional Law 
63 Constitution Of India, The Constitution (Sixty-Third Amendment) Act, 1989, available at: 
https://constitutionofindia.yolasite.com/63rd-amendment.php 
64 Study Adda, Current Affairs UPSC, available at: https://www.studyadda.com/current-affairs/upsc/short-notes-
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system, no single entity can claim superiority. Sovereignty doesn't lie in any one institution or 

in any one wing of the government. The power of governance is distributed in several organs 

and institutions - a sine qua non for good governance. In this article, we discussed deeply 

Article 356 and further amendments regarding Article 356 (mainly regarding the 63rd 

amendment) with decided case laws. 

 

KEY WORDS: Co-operative federalism, constitution, constituent assembly, liberty, social-

political. 

EVENTS AND HISTORY BEFORE 63RD AMENDMENT 

INTRODUCTION 

India is a federal country of “its own kind”. It acquires unitary features during an emergency. 

Due to this reason, Dr. B.R Ambedkar called the Indian Federal system a unique system 

because entirely unitary during an emergency. During an emergency, as constitutional 

machinery fails, the system converts itself into a unitary feature. The emergency is a period 

of depression where all Fundamental rights of a person are taken away except Articles 20 and 

21. 

EMERGENCY DEFINITION 

An emergency is a situation that arises due to the failure of the government machinery which 

causes or demands immediate action from the authority. According to the Black Law’s 

Dictionary, “Emergency is a situation which requires quick action and immediate notice as 

such a situation causes a threat to the life and property in the nation. It is the failure of the 

social system to deliver reasonable conditions of life”. 

 

TYPES OF EMERGENCY 

Part – XVIII of the Indian Constitution deals with the Emergency Provision i.e. Articles 352 

to 360. There are three types of emergencies mentioned in the constitution. The power of 

imposing all three types of emergencies is vested upon the President of India. The concept of 

Emergency was borrowed from the Weimar constitution of Germany. The three types are as 

follows:- 
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1. Article 352 – National Emergency 

2. Article 356 – President’s Rule. (i.e. state emergency) 

3. Article 360 – Financial Emergency. 

STATE EMERGENCY 

Article 365 which occurs in Part XIX - Miscellaneous - provides that "where any State has 

failed to comply with or to give effect to, any directions given in the exercise of the executive 

power of the Union under any of the provisions of this Constitution, it shall be lawful for the 

President to hold that a situation has arisen in which the Government of the State cannot be 

carried on in accordance with the provisions of this Constitution". In the light of the language 

employed in article 365, namely, non-compliance with "directions given in the exercise of 

executive power of the Union under any of the provisions of this Constitution", it is necessary 

to refer to articles 256 and 257 which provide forgiving of such directions. The said articles 

occur in Chapter II - 'Administrative Relations - General' in Part XI which deals with 

relations between the Union and the States. Article 256 which carries the heading "Obligation 

of States and the Union" provides that "the executive power of every State shall be so 

exercised as to ensure compliance with the laws made by Parliament and existing laws which 

apply in that State, and the executive power of the Union shall extend to the giving of such 

directions to a State as may appear to the Government of India to be necessary for that 

purpose". Article 257 which carries the heading "Control of the Union over States in certain 

cases" provides in clause (1) that "the executive power of every State shall be so exercised as 

not to impede or prejudice the exercise of the executive power of the Union, and the 

executive power of the Union shall extend to the giving of such directions to a State as may 

appear to the Government of India to be necessary for that purpose". Clause (2) of Article 

257 provides that "the executive power of the Union shall also extend to the giving of 

directions to a State as to the construction and maintenance of means of communication 

declared in the direction to be of national or military importance". The proviso to clause (2) 

says that nothing in the said clause shall be taken as restricting the power of Parliament to 

declare highways or waterways to be national highways or national waterways or to give 

appropriate directions to the States for their maintenance. Clause (3) says that the executive 

power of the Union to give directions extends to the measures to be taken for the protection 

of the Railways within the State. Clause (4) provides for reimbursement of the cost incurred 

by the State in complying with or carrying out the directions given under clauses (2) and (3). 
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It is not really necessary to refer to articles 258 and 258A. Article 258 empowers the 

President to entrust certain executive functions of the Union to the States with their consent. 

Similarly, article 258A provides for the States entrusting their executive functions to the 

Union with its consent. 

JUDICIAL INTERPRETATION OF ARTICLE 356 

Article 356, it may be remembered, occurs in the Part relating to emergency provisions. 

Though the article itself does not employ the expression emergency or any of its variants, the 

fact that it occurs in the chapter relating to an emergency cannot be lost sight of. This is 

merely to emphasize the unusual character of the said provision and to remind ourselves of 

the hope expressed by Dr. Ambedkar that "such articles (articles 355 and 356) will never be 

called into operation and that they would remain a dead letter". Yet another indication is the 

marginal heading to the said article which speaks of "Failure of constitutional machinery". 

Clause (1) of article 356 - indeed the whole article - has been the subject-matter of elaborate 

consideration at the hands of the Supreme Court in two of its decisions, namely, State of 

Rajasthan v. UOI (AIR 1977 SC 1361) and S.R. Bommai v. UOI referred to hereinabove. In 

the landmark judgment of State of Rajasthan & Ors v. Union of India, the Supreme Court 

observed that Courts have no power to review the Proclamation passed under Article 352. 

Imposing the State emergency continuously becomes arbitrary in India due to this reason and, 

hence, the Supreme Court finds it necessary to overturn the decision. 

In the case, S. R. Bommai V. Union of India, the Supreme Court observed that, under Article 

356, the President of India has restricted power and they are subjected to judicial review. The 

Supreme Court has the power to declare the emergency void even if both the houses of 

Parliament passed the Proclamation. 

"The power conferred by article 356 is a conditioned power; it is not an absolute power to be 

exercised at the discretion of the President. The condition is the formation of satisfaction - 

subjective, no doubt- that a situation of the type contemplated by the clause has arisen. This 

satisfaction may be formed on the basis of the report of the Governor or on the basis of other 

information received by him, or both. The existence of relevant material is a pre-condition to 

the formation of satisfaction. The use of the word "may" indicates not only discretion but an 

obligation to consider the advisability and necessity of the action. It also involves an 

obligation to  
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Consider which of the several steps specified in sub-clauses (a), (b), and (c) should be taken 

and to what extent? The dissolution of the Legislative Assembly - assuming that it is 

permissible - is not a matter of course. It should be resorted to only when it is necessary for 

achieving the purposes of the proclamation. The exercise of power is made subject to the 

approval of the both Houses of Parliament. 

PARLIMENTARY APPROVAL AND DURATION OF STATE EMERGENCY 

Grounds for the proclamation of the State Emergency is a failure in the constitutional 

machinery of the state. In this emergency, when the Governor of the state is satisfied that the 

state is not functioning in accordance with the constitutional provisions then he may write his 

report to the President of India. And the president, if satisfied by the report, may impose the 

president’s rule. After that, the President will become the executive head of the state. Article 

356 deals with state emergency or president’s rule in the state (“provisions in case of Failure 

of Constitutional Machinery in states”) or “President Rule”. The President of India has the 

power to proclaim a state emergency when he receives a report from the governor of that 

particular state explaining that the situation in the state Government is such that they cannot 

carry out the constitutional provisions. President’s Rule has been imposed on the State of 

Jammu and Kashmir for six years and 264 days from January 19, 1990, to October 9, 1996. 

The State has always been a target for many external elements.  

The Indian Government imposed President’s Rule to control the situation of Jammu & 

Kashmir which was facing a military threat from Pakistan. Punjab was under the President’s 

Rule for 4 years and 259 days from June 11, 1987, to February 25, 1992. The reason for 

imposing President’s rule in Punjab was the control of Khalistan Commando Forces which 

was a Sikh organisation that was involved in the genocidal attack on Hindus. Till January 

2016, the President’s Rule has been imposed 124 times in India. During Indira Gandhi’s 

regime, the President’s Rule was invoked for maximum time. The President’s Rule under her 

cabinet was imposed 35 times in various states.  

President’s Rule can be judicially reviewed and the President becomes answerable only when 

the Emergency is imposed in certain cases, which are: 

● When there is Constitutional non-conformity by the State with the direction of Union 

● When there is a political crisis in the State. 
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● When there is an internal subversion in the State 

Proclamation of the State Emergency operates for the maximum period of six months or three 

years (subject to extension of the period). During the State Emergency or President’s Rule, 

the entire State administrative machinery is transferred to the Union. President becomes 

executive head of the State and the Governor works under his name.  The Legislative 

Assembly of the state may be dissolved or it may be suspended. Parliament took over the 

charge of making laws in the 66 subjects of the List-II i.e. State List. All the ministers of the 

State Legislative assembly were barred from performing any action as every money bill is 

required to be first referred to the Parliament for approval. The state’s High Court functions 

independently in such a situation. There is no effect of an emergency in the State Judiciary. 

High Court may even entertain the petition filed against the President’s Rule. In 2016, the 

Congress Government approached the Nainital High Court against the President’s Rule 

imposed under Narendra Modi’s regime. It was imposed by the then President of India 

Pranab Mukherjee. The High Court of Uttarakhand gave its verdict in favour of Harish 

Rawat’s government and declared to restore the Congress Government in the State of 

Uttarakhand. Later, the judgement was upheld by the Supreme Court of India and the 

Congress Government continued its period of governance. 

 There are different circumstances under which the President’s Rule is imposed, these are:- 

When the coalition government in the State collapses.  Law and orders are not followed in the 

State. Failure to elect Chief Minister by the State Legislature.  Postponement of the State 

Elections due to any reasons. 

In India, till 2018, the President’s Rule was imposed 126 times by the President of India. 

Maximum times the President’s Rule was invoked during Indira Gandhi's regime i.e. 35 

times. 

 Under Article 356, when the President imposes Emergency it must be approved by both the 

Houses of the Parliament by resolution within two months from the date of its issue after 

which it ceases to affect. If Lok Sabha gets dissolved when a proclamation was issued, then it 

must be passed within 30 days from the first day of sitting of Lok Sabha after its 

reconstitution. In such situations, Rajya Sabha must approve the Proclamation. The duration 

of six months can be extended, subject to approval in six months. But every Proclamation 

passed under this Article cannot be extended for more than three years. The case S.R 

Bommai v. Union of India is a landmark case in respect of imposing President’s Rule in any 
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State. The case laid down the power of the Union Government in relation to the State 

Emergency under Article 356 of the Indian Constitution. Judicial Review of the President’s 

Rule was made possible by this case. While giving the judgement, the court depended on 

Sarkaria’s Commission Report, 1987. 

 

FAILURE OF CONSTITUTIONAL MACHINERY IN A STATE 

Articles 356 and 357 provide for meeting a situation arising from the failure of the 

constitutional machinery in a State. If the President, on receipt of a report from the Governor 

of a State or otherwise, is ‘satisfied’ that a situation has arisen in which the Government of 

the State cannot be carried on in accordance with the provisions of the Constitution, the 

President may by proclamation— 

(a) Assume to himself all or any of the functions of the State Government, or the powers 

of the Governor, or anybody or authority in the State other than the State Legislature; 

(b) Declare that the powers of the State Legislature are to be exercised by Parliament; 

(c) Make such incidental provisions as may appear to him to be necessary or desirable for 

giving effect to the provisions of the proclamation; the President may even suspend in 

whole or in part the provisions of the Constitution relating to anybody or authority in the 

State [Art. 356(1)]. 

The President is not, however, authorised to assume the powers of the High Court or to 

suspend any constitutional provision pertaining to it [Proviso to Art. 356(1)]. Such a 

proclamation may be revoked or varied by a subsequent proclamation [Art. 356(2)]. Every 

proclamation under Art. 356(1) is to be laid before each House of Parliament, and it ceases to 

operate (except the one which revokes the earlier one), after two months, unless, in the 

meantime, it has been approved by resolutions of both Houses of Parliament [Art. 356(3)]. 

Parliament can thus discuss at this time whether the proclamation should or should not have 

been made by the Central Government. If at the time of issuing the proclamation (other than 

revoking an earlier proclamation), or thereafter, the Lok Sabha is dissolved without 

approving it, and if the Rajya Sabha approves the proclamation, then it ceases to operate 

thirty days after the date on which the Lok Sabha first sits after the general elections unless a 

resolution approving the proclamation is passed by it before that period. The normal 
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operative period for the proclamation is six months from the last of the days on which the 

Houses pass resolutions approving the same. The life of the proclamation may be extended 

by six months each time by both Houses passing resolutions approving its continuance. In 

this way, each time Parliament ratifies the proclamation, its life is extended for another six 

months. In case of Lok Sabha is dissolved within any period of six months, the proclamation 

remains in force for thirty days from the date the Lok Sabha first sits after its reconstitution 

within which period it can pass the necessary resolution. The Rajya Sabha should, however, 

pass the necessary resolution within the stipulated period. 

The idea behind periodic parliamentary ratification of a continuance of the proclamation 

under Art. 356 is to afford an opportunity to Parliament to review for itself the situation 

prevailing in the concerned State so that the Central Executive does not feel free to keep the 

proclamation in force longer than what may be absolutely necessary. The Central 

Government is responsible and accountable for all its actions to Parliament. A safeguard 

against any misuse of power by the Executive is that the ultimate authority to decide whether 

a proclamation under Art. 356 is to be continued or not lies in Parliament. The maximum 

period for which a proclamation can remain in force in a State is three years. Thereafter, the 

President’s rule must come to an end, and the normal constitutional machinery restored in the 

State. The Forty-fourth Amendment has introduced a new provision to put a restraint on the 

power of Parliament to extend a proclamation issued under Art. 356 beyond one year. No 

House of Parliament is to pass a resolution approving continuance of such a proclamation 

beyond one year unless the following two conditions are satisfied: 

(i) There is a proclamation of emergency (under Art. 352) in operation at the time of 

passing of such a resolution in the whole of India, or the concerned State, or a part of the 

State; and 

(ii) The Election Commission certifies that the continuance in force of the proclamation 

under Art. 356 during the period specified in such resolution is necessary on account of 

difficulties in holding general elections to the concerned State Legislative Assembly. 

The effect of the clause is that normally a proclamation under Art. 356 remains in force in a 

State for one year at the most, but, under special circumstances mentioned above, it can 

remain in force up to three years which is the absolute maximum ceiling. 
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From the above discussion, it appears that a proclamation was issued under Art. 356(1) 

expires in any of the following modes: 

(a) After two months of its making if it is not presented for approval before both Houses 

of Parliament [Art. 356(3)]. 

(b) Even before two months, if the proclamation on presentation to the Houses of 

Parliament fails to get approval from any House [Art. 356(3)]. 

(c) After 6 months from the date of the proclamation, in case no further resolution is 

passed by the House of Parliament after the passage of the initial resolution approving the 

said proclamation [Art. 356(4)]. 

(d) After the expiry of 6 months from the passage of the last resolution of approval passed 

by the two Houses of Parliament subject to an overall maximum limit of 3 years from the 

date of the proclamation. Continuance of the proclamation beyond one year is subject to 

the fulfillment of the conditions laid down in Art. 356(5), and mentioned above. 

(e) The date on which the President issues a proclamation of revocation [Art. 356(2)]. 

Under Art. 356(1), the President acts on a report of the Governor, or on information received 

otherwise. In view of the fact that Art. 355 imposes an obligation upon the Centre to ensure 

that each State Government is carried on in accordance with the Constitution, and Art. 356 is 

designed to strengthen the hands of the Centre to discharge this obligation and to protect a 

State, the framers of the Constitution felt it necessary not to bind the Centre to act under Art. 

356 merely on the Governor’s report. A situation may develop in a State when, though the 

Governor may not make a report, the Centre may yet feel that its intervention has become 

necessary. The Centre thus has the freedom to act even without the Governor’s report when, 

on the basis of the facts within its knowledge, it thinks that it ought to act in fulfillment of its 

constitutional obligation. The Governor makes his report under Art. 356(1) in his discretion. 

On the face of it, it may seem to be somewhat incongruous that the Governor, who as the 

constitutional head of the State, acts on the aid and advice of his Ministers, also reports 

against them to the President. This is a case of the Governor reporting against his own 

government. But, under the Constitution, the Governor has a dual capacity—he is the 

constitutional head as well as the Centre’s representative in the State. He is appointed by the 

President and he takes the oath prescribed by Art. 159, to preserve, protect and defend the 

Constitution. It is this obligation which requires him to report to the President the acts of 
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omission or commission of his Ministers which, in his opinion, have created the situation 

when the State Government cannot be carried on in accordance with the constitutional 

provisions and which, as the constitutional head, he is not able to check. Thus, the Governor 

acts as the head of the State as well as the holder of an independent constitutional office 

under oath to protect and preserve the Constitution. 

LEGISLATION FOR THE STATE 

When a proclamation under Art. 356(1) declares that the powers of the State Legislature are 

to be exercised by or under the authority of Parliament, Parliament can then confer on the 

President the power of the State Legislature to make laws. The President may also be 

authorised by Parliament to delegate the power so conferred on him, to any other authority 

specified by him subject to such conditions as he may impose [Art. 357(1)(a)]. The President 

may authorise, when the Lok Sabha is not in session, expenditure from the State Consolidated 

Fund pending its sanction by Parliament [Art. 357(1)(c)]. A law made under these provisions 

by Parliament or the President, or the authority in which the power to make laws is vested 

under Art. 357(1)(a), may confer powers and impose duties upon the Union officers or 

authorities [Art. 357(1)(b)]. Such a law continues to have an effect, to the extent it could not 

have been made but for the issue of the proclamation under Art. 356(1), even after the 

proclamation ceases. Such a law may, however, be altered, repealed, or amended by the State 

Legislature [Art. 357(2)]. It is thus clear from the above that the life of a law made by 

Parliament or the President during the operation of Art. 356 proclamation is not co-terminus 

with the subsistence of the proclamation. The law does not come to an end automatically as 

soon as the proclamation is revoked. This provision means that though the power of the 

Union to make laws for the State concerned on the subject within the State List ceases as 

soon as the proclamation under Art. 356(1) comes to end, the laws made during the existence 

of the proclamation continue to remain in force until they are altered or repealed by the State 

Legislature. In other words, an action by the State Legislature is necessary to change these 

laws. 

ART. 356 V. ART. 352 

Article 352 differs from Art. 356 in several material respects. While Art. 352 restricts Central 

intervention to a situation of war, external aggression, or armed rebellion, Art. 356 applies to 

a situation of failure of constitutional machinery in a State. Art. 352 gives no authority to 

suspend the Constitution in a State. The State Governments and Legislatures continue to 
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function normally and exercise the powers assigned to them under the Constitution. All that 

happens under Art. 352 is that the Centre gets concurrent powers of legislation in State 

matters and thus it can make the States follow a uniform all-India policy. On the other hand, 

under Art. 356, the State Legislature ceases to function as it is either dissolved or kept in 

suspended animation. Laws for the State are made by Parliament and the Governor 

administers the State on behalf of the President. Further, while Art. 352 affects Fundamental 

Rights,72 Art. 356 does not. Under Art. 352, the relationship of all the States with the Centre 

undergoes a change, but under Art. 356, the relationship of only one State (where the action 

is taken) with the Centre is affected. The powers of the Centre under Art. 356 as well as 

under Art. 352 are rigorously controlled by the Constitution. The proclamation under Art. 356 

is to be approved by Parliament first within two months, and thereafter every six months, and 

the maximum period for which it can remain in force is three years. On the other hand, a 

proclamation under Art. 352 has to be approved by Parliament within a month and thereafter 

every six months, but there is no maximum duration prescribed for the operation of such a 

proclamation. Though the scope and purpose of Arts. 352 and 356 are very different, yet 

there may be a situation when Art. 356 may have to be invoked to effectuate Art. 352, e.g., 

when a State Government does not co-operate with the Centre in defence, or in quelling an 

internal disturbance, or when it encourages the same. 

CONSEQUENCES OF INVOKING ARTICLE 356 

Article 356(1) has been invoked a number of times since the advent of the Constitution. 

Reading Art. 356 along with Art. 357 a pattern has thus come into existence, whenever the 

Centre takes over a State Government. Hitherto, the Centre has acted only when the Governor 

has reported failure of the Constitutional machinery in the State and in no case has the Centre 

acted ‘otherwise’. The Governor makes his report to the President at his discretion and he is 

under no constitutional obligation to act in this matter on the advice of the Council of 

Ministers. The proclamation issued by the President under Art. 356(1) is placed before 

Parliament. If it is expected to remain in force only for two months, then no further action is 

necessary. But if it is proposed to keep it in force for a longer period, it is to be ratified by 

both Houses when a discussion is held on the circumstances leading to the issue of the 

proclamation and on the advisability or otherwise of the Central intervention. Under Art. 

356(1)(a), the President can assume to himself the powers of the Governor. One of the 

Governor’s powers is to dissolve the Legislative Assembly. Consequently, when the 

President issues a proclamation and assumes the Governor’s powers, the power to dissolve 
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the Assembly and hold fresh elections is automatically transferred to the President. Therefore, 

the Presidential proclamation may dissolve the State Legislature, and arrangements for 

holding fresh elections are set afoot. But it is not inevitable to dissolve the State Legislature 

whenever a proclamation is issued. Several times, the State Legislature has been kept in 

suspended animation rather than dissolved. In the meantime, Parliament becomes entitled to 

exercise the authority and the powers of the State Legislature whether it is suspended or 

dissolved. Parliament being a busy body finds it extremely burdensome to itself exercise the 

legislative power for the concerned State, and pass all the legislative measures needed for the 

State concerned. Necessary time would not be available to Parliament for the purpose and 

measures of all-India importance would be held up. Therefore, under Art. 357(1)(a), 

Parliament passes an Act and delegates the legislative power for the State concerned for the 

duration of the emergency to the President, i.e., the Central Executive. The President can then 

enact President’s Acts for the State concerned whether Parliament is in session or not. Each 

President’s Act is laid before Parliament which may direct any modifications to be effected 

therein and the President would carry out the same by enacting an amending Act. Provision is 

usually made in the delegating Act for the appointment of a Parliamentary Committee for 

consultation in the legislative work. All members in Parliament, from the State concerned, are 

appointed members of this committee. As mentioned above, under Art. 356(1)(a), the 

President may assume to himself all or any function of the State Government and all or any 

of the powers exercisable by the Governor. Usually, the President, after assumption of the 

powers of the State Government, exercises these powers through the State Governor. The 

administration of the State, under the proclamation under Art. 356(1), is carried on by the 

State Governor as a delegate of the Centre. In effect, the Governor acts on the advice of the 

Union Ministry and not the State Ministry. The Governor becomes responsible to the Central 

Government which is responsible to Parliament. The Council of Ministers in the State does 

not remain in office. It usually resigns suo motu in anticipation of the Centre’s action. If it 

does not do so, it can be dismissed from office. 

 

WHEN IS ARTICLE 356 INVOKED? 

The sweep of the phrase, “the government of the State cannot be carried on in accordance 

with the provisions of this Constitution” in Art. 356(1) has indefinite connotations. Failure of 

the constitutional machinery in a State may arise because of various factors; these factors are 



 

Page 125 of 231 
 

diverse and imponderable. Nevertheless, some situations of the breakdown of the 

constitutional machinery may be as follows: 

(1) No party in the Assembly has a majority in the State Legislative Assembly to be able 

to form the government. 

(2) A government in office loses its majority due to defections and no alternative 

government can be formed. 

(3) A government may have majority support in the House, but it may function in a 

manner subversive of the Constitution. For example, it may promote fissiparous 

tendencies in the State. 

(4) The State Government does not comply with the directions issued by the Central 

Government under various constitutional provisions. 

(5) Security of the State may be threatened by a widespread breakdown of law and order 

in the State. 

(6) It may be debatable whether Art. 356(1) can be invoked when there are serious 

allegations of corruption against the Chief Minister and the Ministers in a State. 

 

INCIDENTS TO REMEMBER 

1) Reading Arts. 355 and 356 together, it can be argued plausibly that the constitutional 

machinery breaks down in the State when the government indulges in corruption. Article 356 

has been invoked in the State of Uttar Pradesh because it did not appear to be feasible to form 

a stable government. In the general elections held for the State Legislature, the public gave a 

fragmented verdict with no party having a majority in the House; and no party wanted to 

support any other party to form the government. The leader of the Samajwadi Party staked his 

claim as the single largest party to form the government. He claimed that he would prove his 

majority on the floor of the House. Implicit in the statement was the fact that being in power, 

it would be easier for him to engineer defections from the other parties. The Governor was 

not satisfied with his claim. On the recommendation of the State Governor, the Central 

Government imposed the President’s rule in the State on March 9, 2002. This is an instance 
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of the President’s rule being invoked in a State because it was not possible to form a viable 

government in the State due to the politically fragmented legislature. 

2) In 1966, consequent upon the Centre’s decision to bifurcate the State of Punjab into the 

States of Punjab and Haryana, to smoothen the process of partition, the Ministry resigned and 

President’s rule was imposed. The Legislature was not dissolved but suspended, for it was 

thought desirable that the Legislature of the composite State be broken into two parts so as to 

constitute the Legislatures of Punjab and Haryana till new Legislatures could be elected. 

During the period 1967-69, Art. 356(1) had to be invoked rather frequently. The reason was 

that, in the wake of the fourth general election, there was a proliferation of political parties in 

the State Legislatures, and stable governments became very difficult. Parties with disparate 

programmes came together to form coalition governments but they could not stay in office 

for long because of internal tensions. In 1967, because of the difficulties in Ministry-making 

in Rajasthan, the State Legislature was suspended and Presidential rule imposed under Art. 

356. After some time, normal machinery was restored when it became possible to install a 

Ministry in office. In 1968, due to the instability of coalition Ministries, the Uttar Pradesh 

Legislature was first suspended and later dissolved. In 1968, the Bihar and Punjab 

Legislatures were dissolved under Art. 356 owing to Ministerial crises. In the same year, 

West Bengal Legislature had to be dissolved because its functioning became impossible due 

to the intransigent attitude of the Speaker. 

3) In 1973, the Congress Ministry of Andhra Pradesh resigned on the advice of the Congress 

High Command, and Presidential rule was imposed, so that the situation arising out of public 

agitation for the creation of a separate Telangana State could be adequately handled. The 

State Legislature was not dissolved but kept in suspended animation. 

4) For the first time, such a situation arose in Kerala in 1959. In 1957, a Communist Ministry 

commanding a majority of two in the State Assembly of 127 members took office. Within 

two years, there was widespread discontent and a mass upsurge in the State against the 

policies of the Ministry. Law and order situation in the State practically broke down and there 

was every indication that the agitation might take a violent turn. Accusations were made that 

the State Government was subverting the Constitution by transplanting party cells in police, 

administration, and co-operatives in the State. The financial position of the State very much 

deteriorated. The Prime Minister advised the State Ministry to resign and dissolve the House 

so that fresh elections could be held, but the Ministry did not heed this advice. In the 



 

Page 127 of 231 
 

circumstances, on receipt of the Governor’s report, the Centre invoked Art. 356, dismissed 

the State Ministry and dissolved the Legislature. After fresh elections were held to the State 

Legislature, a new State Government took office in early 1960. The proclamation thus 

remained in force for nearly six months. The Kerala episode brought into sharp focus the 

question of the scope of Art. 356 and the circumstances under which it could be invoked. 

What is the significance of the words “in accordance with the provisions of the Constitution” 

in Arts. 355 and 356? Do these words mean merely the letter of the Constitution or include as 

well the democratic spirit, conventions, and fundamental assumptions on which the 

Constitution is based? On the one hand, it could be argued that since in Kerala there was a 

government in office enjoying the confidence of the majority in the Legislature, theoretically, 

the administration was being carried on in accordance with the ‘provisions’ of the 

Constitution. On the other hand, it could be argued that the words ‘provisions, of the 

Constitution’, should be interpreted not in a narrow literal sense to signify only the formal 

written words in the Constitution but also comprising the conventions, usages, and the 

democratic spirit underlying the Constitution. If forms of the Constitution are used to subvert 

its spirit, then the Constitution can be regarded as having broken down in the State. As the 

Preamble to the Constitution declares India as the Sovereign Democratic Republic, 

subversion of democracy in any State may be regarded as being against the ‘provisions’ of 

the Constitution and action may be taken on that basis. The Communist Party characterized 

the Central Government’s action as political intolerance on the part of the Congress 

Government at the Centre towards a Communist Government in a State. The Central 

Government justified its action on the ground that law and order had broken down, that the 

Rule of Law and the Constitution had been subverted in the State, and that the action was 

inevitable if democratic institutions were to be protected from being destroyed. The 

Presidential proclamation was approved by Parliament by a huge majority. In this context, 

therefore, Central intervention could not be characterized as unwarranted or unjustified. It 

would be difficult to argue that the Centre should remain a passive spectator when the entire 

constitutional fabric is being subverted in a State. This would amount to a violation of Art. 

355 on the part of the Central Government. Kerala, it may be noted, was a chronic case for 

some time as it fell under the President’s rule several times. On September 10, 1964, again 

the President assumed the governance of the State, consequent upon the resignation of the 

Ministry. A general election held in March 1965, again resulted in a fragmented House, with 

no prospect of a stable government. After consulting the party leaders, the Governor reported 
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to the President that it was not possible to form the Council of Ministers in the State. The 

State Legislature has dissolved again and President’s rule imposed.  

A writ petition challenging the Central action on the ground that the State Legislature could 

not have been dissolved without its meeting at all was rejected by the Kerala High Court. The 

Court also rejected the contention that the action of the President was mala fide. Again in 

Haryana, in 1967, the Ministry in office was dismissed and the State Legislature dissolved 

because of large-scale defections of members of the Assembly from one party to another. 

Defections reached such a farcical level that about 20 members had defected 20 times, 6 

members twice, 2 members thrice and 2 members four times. The Governor in his report to 

the President pointed out that defections “had made a mockery of the Constitution and had 

brought democracy to ridicule,” and that the State administration had been totally paralyzed 

by frequent detections and change of loyalties by the legislators. The Ministry had sought to 

maintain itself precariously in power by creating too many Ministers to reward defectors 

which was “an abuse of constitutional power.” In an Assembly of 79, thirty-seven members 

had defected one way or the other, some three or four times. With such large scale and 

frequent defections, it was impossible to find out whether the will of the majority in the 

legislature represented the will of the people. Central interference in these circumstances 

appears to be justifiable as it may be regarded as an attempt to discourage opportunistic 

politicians oscillating across the floor of the House without any principle but only for self-

aggrandizement. The Ministry was seeking to maintain its majority in the House by dubious 

means, and it could not, therefore, be maintained that the State Government was being carried 

on in accordance with the Constitution. 

5) Another case of this type occurred in 1976 when the D.M.K. Ministry in Tamil Nadu was 

dismissed, the State Legislature dissolved, and President’s rule imposed. The D.M.K. 

Ministry enjoyed a majority in the Assembly, but the Governor in his report charged the 

Ministry with corruption, maladministration, misuse of power for partisan ends, and misuse 

of emergency powers. The Governor also recommended the appointment of a high powered 

commission to enquire into the several serious allegations against the Ministry and the 

Ministers involved. 

Up to the year 2000, Art. 356 has been invoked as many as 100 times. This episode does 

bring to the forefront two issues of crucial importance to Indian federalism:  
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(1) Is the Governor a constitutional authority in his own right or is he bound to seek the 

consent of the Centre before exercising the powers vested in him by the Constitution?  

(2) Use of Art. 356 in a State. 

On the first question, theoretically speaking, as per the constitutional provisions, the 

Governor should be entitled to decide in his own judgment whether the powers vested in him 

by the Constitution should be exercised or not at a particular moment. Theoretically speaking, 

it should not be necessary for him to seek the Centre’s consent to his proposed exercise of 

any such power. Therefore, in theory, in the instant case, the Governor may not have done 

anything wrong or improper in exercising his power under Art. 174 and dissolving the House. 

But, then, hitherto, the practice has developed in a different manner. Governors rarely act in 

their own judgment independently of the Centre’s views. They usually act either at the behest 

of, or with the consent, express or implied, of the Centre. On question No. 2, the Opposition 

parties criticized the use of Art. 356 in the State in the instant case. The presidential rule had 

been imposed by the Centre suo moto without any such recommendation having been made 

by the Governor. The State Government dismissed from office was a non-Congress 

Government and, therefore, use of Art. 356 in the instant case became a controversial matter. 

Centre’s ostensible justification for imposing the President’s rule was that it was no longer 

possible to carry on the administration in the State in accordance with the provisions of the 

Constitution as there was political instability in the State.  

Art. 356, the whole of India becomes responsible for the good administration of one of its 

constituent parts. The State administration is run subject to the supervision of the Central 

Cabinet which is responsible to Parliament. Nevertheless, there is no gainsaying the fact that 

the power placed by Art. 356 in the hands of the Central Government is very significant and 

places a great responsibility on it, and inherent therein are the seeds of conflict between the 

Centre and the States, particularly, when the Central Government seeks to dismiss a State 

Ministry belonging to a different political party. 

It may be that, at times, the Centre is motivated by political, rather than mere constitutional, 

considerations in using its power under Art. 356(1). The way the power is used is bound to 

have an abiding effect on the growth of Indian Federalism, which envisages the co-existence 

of governments of different political complexion. 



 

Page 130 of 231 
 

It is, therefore, extremely necessary that the power under Art. 356 is used with 

circumspection and in a non-partisan manner. Art. 356 is meant to be invoked not lightly to 

serve political ends, or to get rid of an inconvenient State Government, but only in an extreme 

case of demonstrable breakdown of the Constitution in a State. While it is not possible to 

exhaustively catalog all the various situations when the constitutional provision can be 

justifiably invoked, some of these, however, appear to be: a political breakdown in a State 

with no possibility of a stable Ministry taking office; a breakdown of the law and order 

situation; gross mismanagement of affairs by a State Government; corruption or abuse of its 

powers; danger to national security; non-compliance of Central directives (Art. 365);1 

subversion of the Constitution, or of the democratic social fabric.2 However, the ground of 

maladministration by a State Government enjoying majority is not available for invoking 

power under Article 356.3 Restraints on the Centre to act under Art. 356 are the enlightened 

public opinion both within and outside Parliament, political realities of the situation, 

prudence and sagacity of the Central Government, the effectiveness of the Parliamentary 

control, and, ultimately, judicial review of the proclamation under Art. 356.4 

There has been a frequent criticism of the use of Art. 356. The purport of the criticism has 

been that, more often than not, Art. 356 has been misused by the political party in power at 

the Centre to promote its own political interests in the State rather than to meet the situation 

arising out of the breakdown of the constitutional machinery therein. It needs to be 

emphasized that in exercising this power, the Centre ought to be very careful otherwise an 

injury may be caused to the federal fabric which envisages different political parties being in 

power at the Centre and the States. 

An alternative expedient to deal with the situation arising in a State from the Ministry losing 

the confidence of the House is to invoke the Governor’s power to dissolve the House, hold 

fresh elections and keep the Ministry in office in the meantime as a caretaker government.5 

This is the method that will have to be followed at the Centre, in case of a ministerial crisis 

because there is no constitutional provision for Presidential rule at the Centre such as there is 

for the States. But, somehow, at the State level, political parties find it more acceptable to 

invoke Art. 356, rather than to take recourse to the other method, for the reason that no 

political party likes to see another political party in office when elections are being held in the 

State. 
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It may be pointed out that since the day Art. 356 was used for the first time by the Nehru 

Government in 1959 against the Communist Ministry in Kerala, use of Art. 356 has been a 

very controversial matter in India. The question of invocation of Art. 356 was looked into by 

the Sarkaria’s Commission which said in its report: 7 “Art. 356 should be used very 

sparingly, in extreme cases, as a measure of last resort, when all available alternatives fail to 

prevent or rectify a breakdown of constitutional machinery in the State. All attempts should 

be made to resolve the crisis at the State level before taking recourse to the provisions of Art. 

356…..” Alternatives may be “dispensed within a case of extreme urgency, where failure on 

the part of the Union to take immediate action under Art. 356 may lead to disastrous 

consequences.” The purpose of Art. 356 is that the Centre can take remedial action to put the 

State Government back in its place so that it can function according to the Constitution. Any 

misuse or abuse of power by the Central Government will damage the fabric of federalism. 

NEED FOR AMENDING ARTICLE 356 

In the light of the above facts, the question arises whether article 356 needs to be amended. In 

fact, there has been a strident demand for deletion of article 356 but if article 356 is deleted 

while retaining articles 355 and 365, the situation may be worse from the point of view of the 

States. In other words, the checks which are created by article 356 and in particular by clause 

(3) thereof, would not be there and the Central Government would be free to act in the name 

of redressing a situation where the government of a State cannot be carried on in accordance 

with the provisions of the Constitution. We are therefore not in favour of deleting article 356. 

If, however, Art. 356 (and the consequential article 357) is to be deleted then certain other 

provisions to require to be deleted viz., (i) the words "and to ensure that the Government of 

every State is carried on in accordance with the provisions of this Constitution" in Art. 355; 

and (ii) Art. 365, in its entirety. But then what would one say regarding Art. 256 and 257, 

which, no doubt, state the obvious, yet if they are deleted, the Courts may construe such 

deletion as bringing about a drastic change in Centre-State Relations. In any event, we feel 

that the stage has not yet arrived in our constitutional development, where we can 

recommend the deletion of Art. 356. What is required is its proper use and that has to be 

ensured by appropriate amendments to the article. 

 

THE CONSTITUTION (FIFTY – NINETH AMENDMENT) ACT, 1988 
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Under clause (5) of Article 356 of the Constitution, a resolution approving the continuance in 

force of a Presidential Proclamation issued under clause (1) of that article beyond a period of 

one year cannot be passed by either House of Parliament unless the two conditions specified 

in that clause are met. The one-year period in the case of the Proclamation made with respect 

to the State of Punjab is due to expire on the 10th May 1988. In view of the continued 

disturbing situation in Punjab, escalation in the activities of terrorists and anti-national forces 

resulting in the death of innocent men, women, and children, and of the fact that the Punjab 

State Legislative Assembly had to be dissolved because of the virtual impossibility of 

forming a popular Government in the prevailing circumstances, the continuance in force of 

the said Proclamation beyond the period of one year may be necessary for Punjab. Article 

356(5) of the Constitution is, therefore, proposed to be amended so as to facilitate the 

extension of the said Proclamation, if necessary up to a period of three years as permissible 

under clause (4) of that article. The continuance of the Proclamation after the 10th May 1988 

may not, it is felt, be effective as terrorist activities had been on the increase. It may be 

necessary to invoke the provisions of article 352 of the Constitution to declare a partial 

Emergence either in the whole of the State of Punjab or in particular districts of that State. If 

such a situation arises, the expression "armed rebellion" included in that article as one of the 

grounds for a declaration of Emergency (which alone could be resorted to in the case of an 

Internal Emergency) may not be appropriate in the prevailing situation in Punjab to declare a 

Proclamation in that State. It is, therefore, felt that article 352 may be suitably amended in its 

application to the State of Punjab to include "internal disturbance" as one of the grounds that 

the integrity of India is threatened by an internal disturbance in any part of the territory of 

India so as to facilitate the taking of action under that article if it becomes necessary at a 

future date. The expression "internal disturbance" was one of the grounds included in that 

article from the commencement of the Constitution till it was amended by the Constitution 

(Forty-fourth Amendment) Act, 1978. Consequentially, articles 358 and 359 are also 

proposed to be amended so as to provide for the automatic suspension of article 19 of the 

Constitution and the issuing of an order by the President suspending the operation of any of 

the other provisions contained in Part III (except article 20) under article 359, if and when a 

Proclamation of Emergency on the ground of internal disturbance is issued in relation to the 

whole or any part of the State of Punjab. 

As the proposed amendments are only for the purpose of curbing the terrorist activities in the 

State of Punjab more effectively, the powers that are proposed to be conferred by these 
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amendments would not be resorted to for any period beyond what is absolutely necessary for 

achieving the aforesaid object. Accordingly, the amendments proposed in articles 352, 358, 

and 359 have been made to be operative only for a period of two years from the 

commencement of this Amendment. 

THE CONSTITUTION (SIXTY-THIRD AMENDMENT) ACT, 1989 

Statement of Objects and Reasons appended to the Constitution (Sixty-third Amendment) 

Bill, 1989 which was enacted as THE CONSTITUTION (Sixty-third Amendment) Act, 1990 

STATEMENT OF OBJECTS AND REASONS 

1. The Constitution (Fifty-ninth Amendment) Act, 1988 was passed in March 1988, 

making certain changes in regard to making a Proclamation of Emergency in Punjab and 

to the duration of President's rule in that State. 

2. On reconsideration, the Government is of the view that there is no need for the special 

powers in regard to the Proclamation of Emergency in Punjab as envisaged in the 

amendment. It is also considered that the amendment to article 356 made by the said Act 

is no longer needed. It is, therefore, considered that the amendments made by the 

aforesaid Act should be repealed. 

3. As regards President's Proclamation issued on 11-5-1987 under clause (1) of Article 

356 of the Constitution, this has been approved by both the Houses of Parliament in 

October 1989. 

4. The Bill seeks to achieve the above objects. 

 

THE CONSTITUTION (SIXTY-THIRD AMENDMENT) ACT, 1989 

An Act further to amend the Constitution of India. 

BE it enacted by Parliament in the Fortieth Year of the Republic of India as follows:- 

1. Short title and commencement.- 

(1) This Act may be called the Constitution (Sixty-third Amendment) Act, 1989. 

(2) It shall come into force with immediate effect. 
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2. Amendment of article 356.-In article 356 of the Constitution, in clause (5), the proviso 

shall be omitted. 

3. Omission of article 359A - Article 359A of the Constitution shall be omitted. 

Repealed the changes introduced by the 59th amendment. Punjab was thus brought at par 

with the other states as the Central Government felt that there was no longer any need for any 

special powers in regard to the proclamation of emergency in Punjab as was envisaged in the 

59th amendment. 

CASE LAWS REGARDING 63rd AMENDMENT 

In MC Mehta vs. Union of India, the CBI was directed to take appropriate steps for holding 

an investigation against the Chief Minister of Uttar Pradesh, Ms. Mayawati. The CBI was 

also directed upon the conclusion of the inquiry to submit a self–contained a note to the chief 

secretary to the Government of Uttar Pradesh as well as to the Cabinet Secretary. 

In Saiyedbhai Kaderbhai vs. Saiyed Intajam Hussen, Each President’s Act is laid before 

Parliament which may direct any modifications to be effected therein and the President would 

carry out the same by enacting an amending Act. Provision is usually made in the delegating 

Act for the appointment of a Parliamentary Committee for consultation in the legislative 

work. 

In KK Aboo vs. Union of India, On 10 September 1964, again the President assumed the 

governance of the state, consequent upon the resignation of the Ministry. A general election 

held in March 1965, again resulted in a fragmented House, with no prospect of a stable 

Government. After consulting the party leaders, the Governor reported to the President that it 

was not possible to form the Council of Ministers in the state. The State Legislature has 

dissolved again and President’s rule imposed. A Writ petition challenging the Central action 

on the ground that the state legislature could not have been dissolved without its meeting at 

all was rejected by the Kerala High Court. The Court also rejected the contention that the 

action of the President was mala fide. 
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79th Amendment Of Constitution Of India 

 

ABSTRACT 

Officially recognised as the Constitution (Seventy-Ninth Amendment) Act, 1999, the 

Seventy-Ninth Amendment of the Constitution of India extended the period of reservation of 

seats for the Scheduled Castes and Scheduled Tribes and representation of the Anglo-Indians 

in the Lok Sabha and the Legislative Assemblies of the State for a further ten years, i.e., up to 

26 January 2010. 

KEYWORDS 

Legal, amendments, constitutional, constitution, article, case laws, reservation, parliament, 

Rajya Sabha, Lok Sabha, research, India 

 

INTRODUCTION 

India currently has 84 Scheduled Caste community MPs and 47 Scheduled Tribe community 

MPs. There are 614 scheduled caste MLAs and 554 scheduled tribe MLAs in the state 

Legislatures. 

Originally, Article 334 of the Constitution required the reservation of seats to cease in 1960, 

but the 8th Amendment extended this to 1970. The reservation period was expanded by the 

23rd, 45th, and 62nd amendments, respectively, to 1980, 1990,[1] and 2000. This period was 

extended until 2010 by the 79th Amendment. The reservation term was further expanded by 

the 95th and 104th amendments to 2020 and 2030. 
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The original article suggested that the reservation of SC/STs in the House of the People and 

in the States' Legislative Assemblies could not be valid after 1970. However, according to the 

23rd Amendment, which took effect on 23 January 1970, Article 334 of the Indian 

Constitution was amended to extend for another 10 years the quota for SC/ST and the 

election of Anglo-Indian representatives of Parliament and State Assemblies. This meant that 

SC/ST reservations in the House of the People and in the States' Legislative Bodies were 

continued until 1980. Basically, the goal of bringing a reform between SC/STs was set for 

twenty years when the constitution of India was written. The lack of democratic transparency 

and the emergence of voting-bank politics, however, culminated in a further 10-year 

extension of the time-line. 

 The worst was yet to come. Article 334 of the Indian Constitution was amended again on 25 

January 1980 (45th amendment65) to extend the quota to SC/ST and the election of Anglo-

Indian representatives of Parliament and State Assemblies for another ten years (45th 

amendment) (up to 1990). On 20 December 1989, 10 years later, Article 334 of the Indian 

Constitution was amended again (62nd amendment) in order to extend the reservation for 

SC/ST and the appointment of Anglo-Indian members to Parliament and State Assemblies for 

a further ten years (up to 2000). On 25 January 2000, 10 years later, Article 334 of the Indian 

Constitution (79th Amendment) was amended for the fourth time to extend the quota to 

SC/ST and to name Anglo-Indian representatives to Parliament and State Assemblies for a 

further ten years (up to 2010). 

RESERVATION IN INDIA 

 

Reservation is an affirmative action mechanism in India that offers equity in education, jobs, 

and politics to traditionally marginalized communities. Based on provisions in the Indian 

Constitution, it requires the Indian government to set reserved quotas or seats for 'socially and 
                                                             
65 Forty-fifth Amendment of the Constitution of India, WIKIPEDIA (2020), 
https://en.wikipedia.org/w/index.php?title=Forty-
fifth_Amendment_of_the_Constitution_of_India&oldid=973320259 (last visited Jan 8, 2021). 
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economically disadvantaged people' that lower the requirements available for examinations, 

work vacancies, etc. 

Reservation was meant to uplift these groups, but the inability of the government to monitor 

the number of reservations and lack of careful scrutiny of government policies resulted in 

broad criticism and retaliation. Because of its anti-meritocratic aspect, which creates more 

discord and prejudice in society, it is sometimes identified as a hazard. 

All 3 sections are mainly reserved: Scheduled Castes, Scheduled Tribes, Other Backward 

Classes, abbreviated as SC, ST, OBC. Originally, reservations were only granted to SCs and 

STs, but after the adoption of the Mandal Commission report, they were later expanded to 

OBCs in 1987.  

1. The Scheduled Castes are the first. In South Asia, below even the Sudra varna, these 

groups were variously seen as at the bottom or "underneath" the caste system. 

Hereditary occupations such as farmworkers, manual scavenging, tannery, washing 

clothing, daily wage workers, fishing, and more were available to these castes. They 

were exposed to untouchability culture, which takes the form of different social 

limitations ranging from the inability to contact other castes to the inability to use the 

same source of water or even to live in the same place. They were traditionally 

prohibited from accessing temples and other places of worship and were often not 

permitted to use the same paths. Many of these castes today are labourers without 

property. They make up about 220 million persons, 17 percent of the population of 

India.  

2. The Scheduled Tribes are the next party. "indications of primitive traits, distinctive 

culture, geographical isolation, shyness of contact with the community at large, and 

backwardness. “indications of primitive characteristics, distinctive culture, 

geographical isolation, shyness of contact with the community at large, and 

backwardness “criminal tribes “criminal tribes. From subsistence farmers who have 

had contact with the outside world to hunter-gatherer communities still in the jungles, 

they differ in modes of living. They have suffered from the exploitation of their land 

by the British. Many of the tribes are, though, comparatively well off in the Northeast 

and have contact with the outside world. They serve over 100 million people, about 

8% of the population. The Bodo, Gondi, Banjara, and Santal are examples. 
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3. The Other Backward Classes are the third big group. They were not initially in the 

quota system, but the Mandal Commission researched all the groups in India during 

Moraji Desai's premiership to figure out what castes were "backward" relative to the 

general population. Based on 1931 census data, 52 percent of the population of India 

was estimated to belong to castes that were "backward" due to various socio-

economic variables such as wealth or job performance. Article 15(4) and Article 16(4) 

allowed the possibility of providing reservations to these persons, which states that 

the government should offer reservations to "backward classes." While the center 

maintains its own list of OBCs, comprising more than 5,000 castes and subcastes, for 

in-state reservations, each state may establish its own backward caste list. 66Most 

OBCs are smaller castes, originally graded in the shudra varna, and have low ritual 

status. In the OBC list, however, there are other castes that, while ritually poor, are 

economically dominant, and in many instances, like some Brahmin classes, are the 

enforcers of the caste hierarchy. The social arrangement that is widely recognised as 

the caste system in the Indian subcontinent has origins that can be traced back 

thousands of years. The varna scheme is the broad superstructure of conventional 

Hindu social orders. The Aryan people already had a social system comprising three 

hierarchical social classes when they defeated the ancestral Dasa peoples: the 

Brahmins (priests), Kshatriyas (warriors and aristocrats), and Vaisyasas (merchants 

and others). Fourth varna, the Shudras (peasants, laborers, and servants), appeared at 

some stage after the conquest. The classes that later came to be known as Dalits 

(untouchables), who were totally removed from the varna scheme and subsequently 

excluded from most of Indian village life, were exempt from the grouping. Over the 

years, the caste system, which was traditionally seen as a character of the Hindu faith, 

penetrated other religions such as Islam, Buddhism, Jainism, and other ostensibly 

anti-caste religions. 

Therefore, Indian culture has discriminated against a certain group of persons dependent 

on birth from the very core of its history and ill-treated them as "low-birth." In order to 

save these victimized groups from more injustice and to help their growth and education, 

this generated the need for reservation in Indian society and culture. 

                                                             
66 Constitution of India, https://www.constitutionofindia.net/constitution_of_india/16/articles/Article%2016 (last 
visited Jan 8, 2021). 
 



 

THE AMENDMENT 

Text: 

BE it enacted by Parliament in the Fiftieth Year of the Republic of India as follows: 

1. Short title and commencement:

a. This Act may be called the Constitution (Seventy

1999. 

b. It shall come into force on the 25th day of Ja

2. Amendment of article 334 In article 334 of the Constitution, for the words "fifty 

years", the words "sixty years" shall be substituted.

Article 33468 of the Constitution provides that, by

Legislative Assemblies of the States, the provisions of the Constitution relating to the 

allocation of seats for the Scheduled Castes and the Scheduled Tribes and to the 

representation of the Anglo-Indian Community shall cease to have 

a period of fifty years from the commencement of the Co. While considerable progress has 

been made in the last fifty years by the Scheduled Castes and the Scheduled Tribes, the 

reasons which weighed with the Constituent Assembly in making arrangements for the 

aforementioned reservation of seats and nomination of members have not ceased to exist. The 

                                                             
67 Get link et al., 79th Amendment in Constitution 
amendment-in-constitution-of-india.html
68 Article 334 in The Constitution of India 1949, 
2021). 
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BE it enacted by Parliament in the Fiftieth Year of the Republic of India as follows: 

Short title and commencement: 

This Act may be called the Constitution (Seventy-ninth Amendment) Act, 

It shall come into force on the 25th day of January 2000. 

Amendment of article 334 In article 334 of the Constitution, for the words "fifty 

years", the words "sixty years" shall be substituted.67 

of the Constitution provides that, by-election to the Lok Sabha and to the 

ies of the States, the provisions of the Constitution relating to the 

allocation of seats for the Scheduled Castes and the Scheduled Tribes and to the 

Indian Community shall cease to have an effect on the expiry of 

ifty years from the commencement of the Co. While considerable progress has 

been made in the last fifty years by the Scheduled Castes and the Scheduled Tribes, the 

reasons which weighed with the Constituent Assembly in making arrangements for the 

ioned reservation of seats and nomination of members have not ceased to exist. The 

79th Amendment in Constitution of India, https://www.indianconstitution.in/2017/09/79th
india.html (last visited Jan 8, 2021). 

ion of India 1949, https://indiankanoon.org/doc/1649954/ (last visited Jan 8, 

BE it enacted by Parliament in the Fiftieth Year of the Republic of India as follows: - 

ninth Amendment) Act, 

Amendment of article 334 In article 334 of the Constitution, for the words "fifty 

election to the Lok Sabha and to the 

ies of the States, the provisions of the Constitution relating to the 

allocation of seats for the Scheduled Castes and the Scheduled Tribes and to the 

effect on the expiry of 

ifty years from the commencement of the Co. While considerable progress has 

been made in the last fifty years by the Scheduled Castes and the Scheduled Tribes, the 

reasons which weighed with the Constituent Assembly in making arrangements for the 

ioned reservation of seats and nomination of members have not ceased to exist. The 

https://www.indianconstitution.in/2017/09/79th-

(last visited Jan 8, 
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reservation for the Scheduled Castes and the Scheduled Tribes and the representation of the 

Anglo-Indians by a nomination for a further period of ten years is then proposed to proceed. 

 

CASE LAWS 

 

In the case of Kamal Kant Prasad Sinha and Ors. vs. Union of India (UOI) and Ors.69  it was 

argued that the further extension after 10 years is an utter violation of the command of the 

founding fathers enshrined in the original Article 334 of the Constitution of India. 

Article 334 is the real watch-dog of all the above articles and ensures equality. 

It can be seen that they will make extra attempts to uphold the various clauses of the 

Constitution only when the poorer segment itself gets its members in the Parliament and 

Legislature. Originally, for a period of ten years, the builders of our Constitution called for 

vacancies for the Scheduled Castes and Scheduled Tribes in Parliament and State 

Legislatures. 

In the case of Jamuna Prasad Mukheriya v. Lachhi Ram,70 it is also held by the Supreme 

Court that the right to contest an election is not a common right, but a special right, created 

by statute, which can be exercised under the conditions set out in the statutes of 26 January 

1950. The Indian Constitution allows the government to pay particular attention to the growth 

of the Scheduled Castes and Scheduled Tribes 
                                                             
69 Kamal Kant Prasad Sinha, Md. ... vs Union of India (Uoi) And Ors. on 2 April, 2008, 
https://indiankanoon.org/doc/887124/ (last visited Jan 8, 2021). 
70 Jumuna Prasad Mukhariya and ... vs Lachhi Ram And Others on 28 September, 1954, 
https://indiankanoon.org/doc/1588713/ (last visited Jan 8, 2021). 
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It should be the duty of the state to investigate the woeful tales of the crimes of the 

downtrodden masses of India, in order to enable them to remove their intrinsic complex of 

inferiority, shame, and many other disabilities. 

Finally, it was held that the 79th amendment act extending the period of reservation for the 

Scheduled Castes and Scheduled Tribes from ten to twenty, twenty to thirty, thirty to forty to 

sixty years in parliament and state legislatures is inter vires, constitutional and legitimate. 

These amendments were said not to enhance the fundamental characteristics of true 

democracy of equal opportunities and equal treatment, in accordance with the preamble of the 

Constitution, unless they violate certain essential characteristics of the Constitution and, on 

the other hand, the preservation of guarantees and the security of special reservations to those 

poorer parts. 

      

PRESENT SCENARIOS 

 

On Tuesday, the Lok Sabha passed a voice vote bill to stretch the reservation of Scheduled 

Castes (SC) and Scheduled Tribes (ST) to January 25, 2030, for the next 10 years, with the 

government declaring that the reservation would never be abolished. Union Law Minister 

Ravi Shankar Prasad said in his concluding remarks that the Constitution (One Hundred and 

Twenty-Sixth Amendment) Bill, 201971 amends clauses surrounding the reservation of seats 

for SCs and STs and that reservation is the right of the privileged class to reserve them. As 

the reservation provision for SCs and STs in the Constitution was to cease on January 25, 

                                                             
71 The Constitution (One Hundred and Twenty-Sixth Amendment) Bill, 2019 | PRSIndia, , 
https://www.prsindia.org/billtrack/constitution-one-hundred-and-twenty-sixth-amendment-bill-2019 (last visited 
Jan 8, 2021). 
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2020, the government took the Bill into the House for its passage. However, the Bill did not 

address the expansion of the reservation to the Anglo-Indian population, whose reservation 

would cease on the same date as well. 

The Bill for expanding reservations for SCs and STs was backed by opposition parties across 

the party lines, but they asked the government why it excluded the Anglo-Indian group from 

the Bill and did not announce an extension of their reservation even though they played 

significant roles in different fields. About two dozen MPs engaged in a three-hour debate on 

the Resolution. 

According to the Minister, Article 334 of the Constitution provides that its provisions 

concerning the allocation of seats for SCs and STs and the delegation of the Anglo-Indian 

community by-election to the House of the People and the Legislative Assemblies of the 

States cease to have an effect on the expiry of the span of 70 years from the date of the 

Constitution. 

In other terms, the Minister has announced that these laws will cease to have an effect on 25 

January 2020, unless they are further extended. 

 

CONCLUSION 

The Scheduled Castes (SC) and Scheduled Tribes are reserved for a variety of seats in the 

Parliament of India, State Legislatures, urban and rural institutions (ST). While seats are 

reserved for scheduled castes and scheduled tribes, without any separate electorate, they are 

chosen by all voters in a constituency. A Scheduled Castes and Scheduled Tribes member is 

also not prevented from contesting a general, i.e., a non-reserved seat. This system was 

implemented in 1950 by the Constitution of India and was intended to be in effect for the first 

10 years to ensure that these classes, who were considered poor, oppressed, under-

represented, and requiring special security, engaged in politics. This reservation was to last 

until 2010 under the Constitution (Seventy-ninth Amendment) Act, 1999, and was open to 

extension with a further constitutional amendment. 
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The allocation of seats in the Lok Sabha for Scheduled Castes and Scheduled Tribes shall be 

made on the basis of the proportion of the Scheduled Castes and Scheduled Tribes in the 

State concerned to that of the total population, as provided for in Article 330 of the 

Constitution of India, read in Section 3 of the Representation of the People's Act of 1951.72 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                             
72 The Representation of People Act, 1951 - Other Resources - Election Commission of India, , 
https://eci.gov.in/files/file/9315-the-representation-of-people-act-1951/ (last visited Jan 8, 2021). 
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84th AMENDMENT OF CONSTITUTION73 74 75 76 77 

 

ABSTRACT 

The 84th amendment act freezes population figures till 2026, and the house of the people 

represent on the basis of the 1971 census. Extended ban on the readjustment of seats in the 

Lok Sabha and the state legislative assemblies for another 25 years (i.e., up to 2026) with the 

same objective of encouraging population limiting measures. 

Provisos to articles 82 and 170 (3) of the Constitution provide that no fresh readjustment of 

constituencies can be undertaken until the figures of the first census taken after the year 2000 

are published. These provisos were inserted by the Constitution (Forty-second Amendment) 

Act, 1976 as a measure to boost family planning norms. Since the first census to be taken 

after the year 2000 has already begun, the constitutional embargo on undertaking fresh 

delimitation will lapse as soon as the figures of this census are published. 

There have been consistent demands, both for and against undertaking the exercise of fresh 

delimitation. Keeping in view the progress of family planning programmes in different parts 

of the country, the Government, as part of the National Population Policy strategy, recently 

decided to extend the current freeze on undertaking fresh delimitation up to the year 2026 as 

a motivational measure to enable the State Government to pursue the agenda for population 

stabilisation. 
                                                             
73 Election Commission Of India, 84th Constitutional Amendment Act, 2001, available at: 
https://eci.gov.in/files/file/7314-84th-constitutional-amendment-act-2001/ 
74 Constitution (84th amendment) act 2001 : Constitution ( 84th Amendment) Act, 2001 | CaseMine 
75 National Portal Of India, The Constitution (Eighty-Fourth Amendment) Act, 2001, available at: The 
Constitution (Eighty-fourth Amendment) Act, 2001 | National Portal of India 
76 Insights IAS, available at: https://www.insightsonindia.com/2018/02/24/2-per-84th-amendment-act-
constituency-boundaries-frozen-till-first-census-2026-least-2031-implications-amendment-sho/ 
77 Legislative Department, The Constitution (Eighty-Seventh Amendment) Act, 2003, available at: THE 
CONSTITUTION (EIGHTY-SEVENTH AMENDMENT) ACT, 2003|Legislative Department | Ministry of 
Law and Justice | GoI 
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CONSTITUTION OF INDIA 

The Constitution of India is the supreme law of India. It lays down the framework defining 

fundamental political principles, establishing the structure, procedures, powers, and duties, of 

the government, and spells out the fundamental rights, directive principles, and duties of 

citizens. Passed by the Constituent Assembly on November 26, 1949, it came into effect on 

January 26, 1950. It declares the Union of India to be a socialist secular sovereign, 

democratic republic, assuring its citizens of justice, equality, and liberty; the words 

"socialist", "secular" and "integrity" were added to the definition in 1976 by constitutional 

amendment. It is the longest written constitution of any sovereign country in the world, 

containing 444 articles, 12 schedules, and 94 enacted amendments. 

 

 

CONSTITUTIONAL AMENDMENT 

A constitutional amendment is a change to the constitution of a nation or a state. In 

jurisdictions with "rigid" or "entrenched" constitutions, amendments require a special 

procedure different from that used for enacting ordinary laws. 
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AMENDMENT TO THE CONSTITUTION OF INDIA 

Article 368 of the Constitution provides that amendments to the Constitution can take place 

in three ways. They are- 

1. By a simple majority of the Parliament: Amendments in this category can be made by 

a simple majority of members present and voting, before sending them for the 

President's assent. 

2. By a special majority of the Parliament: Amendments can be made in this category by 

a two-thirds majority of the total number of members present and voting, which 

should not be less than half of the total membership of the house. 

3. By a special majority of the Parliament and ratification by at least half of the state 

legislatures by special majority. After this, it is sent to the President for his assent. 

In theory, an amendment to the Constitution is an extremely difficult affair. However, the 

Indian Constitution is one of the most frequently amended governing documents in the world, 

amendments averaging about twice per year. This is a consequence of the Indian 

Constitution’s spelling out governmental powers in considerable detail. Amendments are 

required to deal with matters addressed by ordinary statute in most other democracies 

 

 

 

AMENDMENT OF THE CONSTITUTION OF INDIA 

Amendments of the Constitution of India is the process of making changes to the nation’s 

fundamental law or supreme law. The procedure of amendment in the constitution is laid 

down in Part XX (Article 368) of the Constitution of India. 



 

Page 147 of 231 
 

As of August 2015, there have been 100 amendments to the Constitution of India since it was 

first enacted in 1950. 

There are two types of amendments to the constitution which are governed by article 368: 

(1) The first type includes amendments that can be affected by the Parliament of India by 

a prescribed ‘special majority’; and 

(2) The second type of amendments includes those that require, in addition to such 

"special majority", ratification by at least one half of the State Legislatures. The 

second type amendments made to the constitution are amendments 3, 6, 7, 8, 13, 14, 

15, 16, 22, 23, 24, 25, 28, 30, 31, 32, 35, 36, 38, 39, 42, 43, 44, 45, 46, 51, 54, 61, 62, 

70, 73, 74, 75, 79, 84, 88, 95 and 99. 

 

84th AMENDMENT 

The 84th amendment act freezes population figures till 2026, and the house of the people 

represent on the basis of the 1971 census. Extended ban on the readjustment of seats in the 

Lok Sabha and the state legislative assemblies for another 25 years (i.e., up to 2026) with the 

same objective of encouraging population limiting measures. 

The Act revised the terms of Article 82 and 170(3) of the Constitution to readjust and 

rationalize the geographical constituencies of the States without altering the number of seats 

allotted to each State in the House of People and Parliamentary Assemblies of States, 

including Scheduled Castes and Scheduled Tribes Constituencies, on a population-based 

basis determined in the 1991 census to remove the gap created by unequal 

population/electoral growth in different constituencies. 

 

STATEMENT OF OBJECTS AND REASONS 

1. Provisos to articles 82 and 170 (3) of the Constitution provide that no fresh 

readjustment of constituencies can be undertaken until the figures of the first census 

taken after the year 2000 are published. These provisos were inserted by the 

Constitution (Forty-second Amendment) Act, 1976 as a measure to boost family 

planning norms. Since the first census to be taken after the year 2000 has already 
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begun, the constitutional embargo on undertaking fresh delimitation will lapse as soon 

as the figures of this census are published. 

2. There have been consistent demands, both for and against undertaking the exercise of 

fresh delimitation. Keeping in view the progress of family planning programmes in 

different parts of the country, the Government, as part of the National Population 

Policy strategy, recently decided to extend the current freeze on undertaking fresh 

delimitation up to the year 2026 as a motivational measure to enable the State 

Government to pursue the agenda for population stabilisation. 

3. The government has also decided to undertake readjustment and rationalization of 

territorial constituencies in the States, without altering the number of seats allotted to 

each State in the House of the People and Legislative Assemblies of the States, 

including the Scheduled Castes and the Scheduled Tribes constituencies, on the basis 

of the population ascertained at the census for the year 1991, so as to remove the 

imbalance caused due to uneven growth of population/electorate in different 

constituencies. 

4. It is also proposed to refix the number of seats reserved for the Scheduled Castes and 

the Scheduled Tribes in the House of the People and the Legislative Assemblies of the 

States on the basis of the population ascertained at the census for the year 1991. 

 

 

AMENDMENTS 

1. Amendment of Article 55.-In Article 55 of the Constitution, in the proviso to 

the Explanation, for the figures “2000”, the figures “2026” shall be substituted. Prior 

to the amendment, the proviso read as: Provided that the reference in this Explanation 
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to the last preceding census of which the relevant figures have been published shall, 

until the relevant figures for the first census taken after the year 2000 have been 

published, be construed as a reference to the 1971 census. 

2. Amendment of Article 81.-In Article 81 of the Constitution, in the proviso to clause 

(3), - 

 for the figures “2000”, the figures “2026” shall be substituted; 

 for the words and figures “be construed as a reference to the 1971 census”, the 

following shall be substituted, namely: - 

“be construed, - 

 for the purposes of sub-clause (a) of clause (2) and the proviso to that clause, as a 

reference to the 1971 census; and 

 for the purposes of sub-clause (b) of clause (2) as a reference to the 1991 census.” 

Prior to the amendment, the Article was read as: 

(1) Subject to the provisions of article 331, the House of the People shall consist of - (a) 

not more than five hundred and thirty members chosen by direct election from 

territorial constituencies in the States, and (b) not more than twenty members to 

represent the Union territories, chosen in such manner as Parliament may by law 

provide. 

(2) For the purposes of sub-clause (a) of clause (1), - (a) there shall be allotted to each 

State a number of seats in the House of the People in such manner that the ratio 

between that number and the population of the State is, so far as practicable, the same 

for all States; and (b) each State shall be divided into territorial constituencies in such 

manner that the ratio between the population of each constituency and the number of 

seats allotted to it is, so far as practicable, the same throughout the State. Provided 

that the provisions of sub-clause (a) of this clause shall not be applicable for the 

purpose of allotment of seats in the House of the People to any State so long as the 

population of that State does not exceed six million. 

(3) In this article, the expression “population” means the population as ascertained at the 

last preceding census of which the relevant figures have been published: 
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Provided that the reference in this clause to the last preceding census of which the 

relevant figures have been published shall, until the relevant figures for the first 

census taken after the year 2000 have been published, be construed as a reference to 

the 1971 census. 

 

3. Amendment of Article 82.-In Article 82 of the Constitution, in the third proviso, - 

 for the figures “2000”, the figures “2026” shall be substituted; 

 for the words, “readjust the allocation of seats in the House of the People to the States 

and the division of each State into territorial constituencies under this article”, the 

following shall be substituted, namely: - 

“readjust- 

 the allocation of seats in the House of the People to the States as readjusted on the 

basis of the 1971 census; and 

 the division of each State into territorial constituencies as may be readjusted on the 

basis of the 1991 census, under this article”. 

Prior to the Amendment, the third Proviso was read as:  

Provided also that until the relevant figures for the first census taken after the year 2000 have 

been published, it shall not be necessary to readjust the allocation of seats in the House of the 

People to the States and the division of each State into territorial constituencies under this 

article. 

4. Amendment of Article 170.- In Article 170 of the Constitution, - 

(a) in clause (2), in the proviso to the Explanation, for the figures “2000” and “1971”, the 

figures “2026” and “1991” shall respectively be substituted; 

(b) in the third proviso to clause (3),- 

 for the figures “2000”, the figures “2026” shall be substituted; 
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 for the words “readjust the total number of seats in the Legislative Assembly of each 

State and the division of such State into territorial constituencies under this clause”, 

the following shall be substituted, namely:- 

“readjust- 

(i) the total number of seats in the Legislative Assembly of each State as readjusted on the 

basis of the 1971 census; and 

(ii) the division of such State into territorial constituencies as may be readjusted on the 

basis of the 1991 census, under this clause.” 

Prior to the Amendment, the Article was read as: 

(1) Subject to the provisions of Article 333, the Legislative Assembly of each State shall 

consist of not more than five hundred, and not less than sixty, members chosen by 

direct election from territorial constituencies in the State 

(2) For the purposes of clause ( 1 ), each State shall be divided into territorial 

constituencies in such manner that the ratio between the population of each 

constituency and the number of seats allotted to it shall, so far as practicable, be the 

same throughout the State Explanation In this clause, the expression population means 

the population as ascertained at the last preceding census of which the relevant figures 

have been published: Provided that the reference in this Explanation to the last 

preceding census of which the relevant figures have been published shall, until the 

relevant figures for the first census taken after the year 2000 have been published, be 

construed as a reference to the 1971 census. 

(3) Upon the completion of each census, the total number of seats in the Legislative 

Assembly of each State and the division of each State into territorial constituencies 

shall be readjusted by such authority and in such manner as Parliament may by law 

determine: Provided that such readjustment shall not affect representation in the 

Legislative Assembly until the dissolution of the then existing Assembly: Provided 

further that such readjustment shall take effect from such date as the President may, 

by order, specify and until such readjustment takes effect, any election to the 

Legislative Assembly may be held on the basis of the territorial constituencies 

existing before such readjustment: Provided also that until the relevant figures for the 
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first census taken after the year 2000 have been published, it shall not be necessary to 

readjust the total number of seats in the Legislative Assembly of each State and the 

division of such State into territorial constituencies under this clause. 

 

5. Amendment of Article 330.-In Article 330 of the Constitution, in the proviso to the 

Explanation, for the figures “2000” and “1971”, the figures “2026” and “1991” shall 

respectively be substituted. 

Prior to the amendment proviso to the explanation was read as: 

Provided that the reference in this Explanation to the last preceding census of which the 

relevant figures have been published shall, until the relevant figures for the first census taken 

after the year 2000 have been published, be construed as a reference to the 1971 census. 

 

6. Amendment of Article 332.- In Article 332 of the Constitution - 

 in clause (3-A), for the figures “2000”, the figures “2026” shall be substituted; 

 in clause (3-B), for the figures “2000”, the figures “2026” shall be substituted. 
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100th Constitutional Amendment Act, 2015 

 

This Amendment of First Schedule to Constitution on 1 August 2015 to exchange of certain 

enclave territories with Bangladesh and conferment of citizenship rights to residents of 

enclaves consequent to the signing of Land Boundary Agreement (LBA) Treaty between 

India and Bangladesh. 

 

HISTORY 

After the partition of India in 1947, the issue of the boundary demarcation between India and 

Pakistan went to the Supreme Court of India for resolution. The Court ruled that a 

constitutional amendment was required to transfer the land.78 The ninth amendment to the 

Indian Constitution, on the border demarcation of the territory of Pakistan, was based on the 

1959 advisory opinion of the Supreme Court of India. 79 

After Bangladesh gained independence from Pakistan in 1971, India and Bangladesh engaged 

in resolving the land demarcation issue between the two countries. On March 19, 1972, in 

Dhaka, the Prime Ministers of Bangladesh and India, Sheikh Mujibur Rahman and Indira 

Gandhi, respectively, signed on behalf of their respective governments a Treaty of 

Friendship, Cooperation, and Peace for a term of 25 years, renewable by mutual agreement. 

This pact was the first step towards resolving the border dispute. In 1974, the Prime Ministers 

of the two nations signed the Land Boundary Agreement80, Ministry of External Affairs, 

Government of India website (May 16, 1974). 

 

                                                             
78 Land Boundary Agreements and the Constitution – I: The Bangladesh Land Swap, 
79 (The Constitution (Ninth Amendment) Act, 1960 
80 (INDIA & BANGLADESH LAND BOUNDARY AGREEMENT 
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India and Bangladesh share a 4,096 km land boundary covering West Bengal, Assam, 

Tripura, Meghalaya, and Mizoram. This is the largest among the international boundaries that 

India shares with its neighbours. On this boundary, some 50,000-100,000 people reside in so-

called Chitmahals or Indo-Bangladeshi enclaves. There are 102 Indian enclaves inside 

Bangladesh and 71 Bangladeshi ones inside India. Inside those enclaves are also 28 counter-

enclaves and one counter-counter-enclave, called Dahala Khagrabari. 

 

This ambiguity has led the life of the residents of these enclaves to misery. They are unable to 

get basic government services because they are isolated from their own country by strips of a 

foreign land. This issue was pending ever since Bangladesh got birth. 

For the first time, a vision to solve this issue had been enshrined in the Indira-Mujib pact of 

1972. Accordingly, the India Bangladesh Land Boundary Agreement was signed between the 

two countries in 1974. However, this agreement needed ratification from the parliaments of 

both countries as it involved the exchange of the territories. While Bangladesh had ratified it 

as back as 1974 only, it was not ratified by the Indian parliament till 2015. 

India and Bangladesh share a 4,096 km land boundary covering West Bengal, Assam, 

Tripura, Meghalaya, and Mizoram. This is the largest among the international boundaries that 

India shares with its neighbours. On this boundary, some 50,000-100,000 people reside in so-

called Chitmahals or Indo-Bangladeshi enclaves. There are 102 Indian enclaves inside 
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Bangladesh and 71 Bangladeshi ones inside India. Inside those enclaves are also 28 counter-

enclaves and one counter-counter-enclave, called Dahala Khagrabari. This ambiguity has led 

the life of the residents of these enclaves to misery. They are unable to get basic government 

services because they are isolated from their own country by strips of a foreign land. This 

issue was pending ever since Bangladesh got birth. For the first time, a vision to solve this 

issue had been enshrined in the Indira-Mujib pact of 1972. Accordingly, the India Bangladesh 

Land Boundary Agreement was signed between the two countries in 1974. However, this 

agreement needed ratification from the parliaments of both countries as it involved the 

exchange of the territories. While Bangladesh had ratified it as back as 1974 only, it was not 

ratified by the Indian parliament till now Constitution (100th Amendment) Act 2015 ratified 

the land boundary agreement between India and Bangladesh. The act amended the 1st 

schedule of the constitution to exchange the disputed territories occupied by both the nations 

in accordance with the 1974 bilateral LBA. 

The Constitution (119th Amendment) Bill has been passed by the Parliament of India on 7th 

May 2015. While India will gain 510 acres of land, ten thousand acres of land will notionally 

go to Bangladesh. However, these are remote enclaves that India cannot access. This 

legislation will redraw the boundaries between India and Bangladesh. 

 

KEY FEATURES OF LAND BOUNDARY AGREEMENT 

The LBA envisages a notional transfer of 111 Indian enclaves to Bangladesh in return for 51 

enclaves to India. The area transferred to India is less than that transferred by India to 

Bangladesh. In totality, India incurs a net loss in terms of area occupancy. This remained a 

major concern of opposition from the north-eastern affected states and west Bengal. Also, 

most of the area concerned is occupied by the tribals of the NE states and hence the swapping 

takes away their land rights leaving them more vulnerable. 

IMPLEMENTATION OF LAND BOUNDARY AGREEMENTS 

The Land Boundary Agreement (LBA) was signed in 2015 between the governments of India 

and Bangladesh, with the Modi government and the Sheikh Hasina governments finally 

completing the agreements signed in 1974 between the Indira Gandhi government and Sheikh 

Mujibur Rehman governments. The implementation of the LBA enables the two countries to 

exchange lands known as enclaves or chhitmahal in each other’s territory. The bill will also 
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help in resolving the long-standing problem of land in adverse Nearly 160 enclaves exist on 

either side of the border, a historical oddity left after the Partition in 1947. There are 51 

Bangladeshi enclaves with about 15,000 people within states like Meghalaya, Tripura, 

Assam, and West Bengal. 

The agreement also settles the question of citizenship for over 50,000 people, the enclave 

residents could continue to reside at their present location or move to the country of their 

choice. And India will have an advantage of 500 acres and 10,000 acres will go to 

Bangladesh. Implementation of the 1974 agreement was adversely affected by the 1975 

assassination of the Bangladeshi President, Sheikh Mujibur Rahman. After numerous 

meetings between the leaders of India and Bangladesh, finally, after four decades, on June 6, 

2015, India and Bangladesh decided to implement the 1974 Land Boundary Agreement.  

India amended its Constitution on May 25, 2015, to facilitate the implementation of the 

agreement. The act on the 100th Amendment to the Indian Constitution states that it is “[a]n 

Act further to amend the Constitution of India to give effect to the acquiring of territories by 

India and transfer of certain territories to Bangladesh in pursuance of the agreement and its 

protocol entered into between the Governments of India and Bangladesh.81Under the 

agreement, each country will assume sovereignty over all enclaves in its territory. Residents 

can choose to live in India or Bangladesh and will be granted citizenship accordingly. India 

will hand over 51 enclaves, comprising 7,110 acres, to Bangladesh and will receive 111 

enclaves totaling 17,160 acres from Bangladesh. The total number of people affected by this 

agreement is about 51, 000.  

 

WHAT IS 100TH CONSTITUTIONAL AMENDMENT ACT, 2015? 

This Act amends the First Schedule of the Constitution to give effect to an agreement entered 

into by India and Bangladesh on the acquiring and transfer of territories between the two 

countries on May 16, 1974. Hence this legislation. The term the Constitution (100th 

Amendment) Act, 2015 was in news in the fourth week of May 2015 as the President of  

India  Pranab Mukherjee gave his assent to the Constitution (119th Amendment) Bill, 2013 

that related to the land boundary agreement between India and Bangladesh. 

                                                             
81 http://www.indiacode.nic.in/acts-in-pdf/2015/CONST100.pdf.) 
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In this Act,- 

(a) "acquired territory" means so much of the territories comprised in the India-

Bangladesh agreement and its protocol and referred to in the First Schedule as are 

demarcated for the purpose of being acquired by India from Bangladesh in pursuance of 

the agreement and its protocol referred to in clause (c); 

(b) "appointed day" means such date as the Central Government may, by notification in 

the Official Gazette, appoint as the date for acquisition of territories from Bangladesh and 

transfer of the territories to Bangladesh in pursuance of the India-Bangladesh agreement 

and its protocol, after causing the territories to be so acquired and transferred as referred 

to in the First Schedule and Second Schedule and demarcated for the purpose; 

(c) "India-Bangladesh agreement" means the agreement between the Government of the 

Republic of India and the Government of the People's Republic of Bangladesh concerning 

the Demarcation of the Land Boundary between India and Bangladesh and Related 

Matters dated the 16th day of May 1974, Exchange of Letters dated the 26th day of 

December 1974, the 30th day of December 1974, the 7th day of October 1982, the 26th 

day of March 1992 and protocol to the said agreement dated the 6th day of September 

2011, entered into between the Governments of India and Bangladesh, the relevant 

extracts of which are set out in the Third Schedule; 

(d) "transferred territory", means so much of the territories comprised in the India-

Bangladesh agreement and its protocol and referred to in the Second Schedule as are 

demarcated for the purpose of being transferred by India to Bangladesh in pursuance of 

the agreements and its protocol referred to in clause (c). 

WHY IT WAS ENACTED? WHY IT WAS ENACTED? 

The India-Bangladesh Agreement was signed in 1974 but was not ratified as it involved the 

transfer of territory which required a Constitutional Amendment. Hence, the amendment was 

enacted. 

India and Bangladesh share a 4,096 km land boundary covering West Bengal, Assam, 

Tripura, Meghalaya, and Mizoram. This is the largest among the international boundaries that 

India shares with the neighbours. On this boundary, some 50,000-100,000 people reside in 

so-called Chitmahals or Indo-Bangladeshi enclaves. There are 102 Indian enclaves inside 



 

Page 158 of 231 
 

Bangladesh and 71 Bangladeshi ones inside India. Inside those enclaves are also 28 counter-

enclaves and one counter-counter-enclave, called Dahala Khagrabari. This ambiguity has led 

the life of the residents of these enclaves to misery. They are unable to get basic government 

services because they are isolated from their own country by strips of a foreign land. This 

issue was pending ever since Bangladesh got birth. For the first time, a vision to solve this 

issue had been enshrined in the Indira-Mujib pact of 1972. Accordingly, the India Bangladesh 

Land Boundary Agreement was signed between the two countries in 1974. However, this 

agreement needs ratification from the parliaments of both countries as it involved the 

exchange of the territories. While Bangladesh had ratified it as back as 1974 only, it was not 

ratified by the Indian parliament till now. 

AMENDMENT TO THE FIRST SCHEDULE OF THE CONSTITUTION 

o The Bill amends the First Schedule of the Constitution to give effect to an agreement 

entered into by India and Bangladesh on the acquiring and transfer of territories between 

the two countries on May 16, 1974. The First Schedule of the Constitution defines the 

area of each state and union territory which together constitute India. 

o The territories involved are in the states of Assam, West Bengal, Meghalaya, and 

Tripura. Many of these are enclaves (i.e., territory belonging to one country that is 

entirely surrounded by the other country), and there are even enclaves-within-enclaves. 

o The enclave residents are to be allowed to either reside at their present location or move 

to the country of their choice. 

o The enclaves stand exchanged on the midnight of 31 July 2015. 

o The physical exchange of enclaves will be implemented in phases between 31 July 2015 

and 30 June 2016. 

CASE 

In 1960, Berubari vs Union of India, the Supreme Court held that article 3 deals with the 

internal altercation of boundaries, i.e, within India, and therefore no constitutional 

amendment is required as per Article 4. But Article 3 doesn't empower Parliament to cede its 

territory to any other country and therefore, ceding territory to another country requires 

constitutional amendment under Article 368 which requires a special majority. (if you know 

that Berubari was awarded to West Bengal India, under Radcliffe but there was no written 
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document for this, and that's why Pakistan claimed its right over it. In 1958, India and 

Pakistan entered into an agreement to divide the region equally and that's why Supreme Court 

delivered the judgement in 1960 that it requires constitutional amendment under Article 368.) 

But in 1969 case, some area of Kutch was disputed and therefore Supreme Court held that 

disputed areas can be solved by executive action as it doesn't involve ceding territory to 

another country. Kutch didn't have any proper demarcation and it was disputed between India 

and Pakistan, therefore the 1969 judgment states that only settlement of disputed areas 

doesn't require any constitutional amendment. 

But in 2015, 100th Constitutional Amendment, India had to cede the enclave it had inside 

Bangladesh. There were small enclaves of India inside Bangladesh and Bangladesh had 

enclaves inside India. In 1974, both countries agreed to exchange their enclaves but as India 

was giving its territory (inside Bangladesh) to Bangladesh, therefore it required constitutional 

amendment but the bill couldn't be passed in Parliament with a special majority. In 2015, it 

was introduced again in parliament and this time it was passed with a special majority and 

therefore it became the 100th constitutional amendment. 

IMPLICATIONS 

 The area transferred to India is less than that transferred by India to Bangladesh. In 

totality, India incurs a net loss in terms of area occupancy. India lost around 40 km² 

(10,000 acres) to Bangladesh. This remained a major concern of opposition from the 

north-eastern affected states and west Bengal. 

 Also, most of the area concerned is occupied by the tribals of the NE states and hence 

the swapping takes away their land rights leaving them more vulnerable. 

 It represents a permanent solution to a decades-old issue; 

 The newly demarcated boundaries are a fixed boundary, thereby adding to a certainty 

regarding the future; 

 It will secure the long-stranded boundary and enable it to curb illegal migration, 

smuggling, and criminal acts across the border. 

 It would help those stateless citizens by granting the citizenship from their respective 

countries. 

 It would help settle the boundary dispute at several points in Meghalaya, Tripura, 

Assam, and West Bengal. 
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 It would improve the access to the underdeveloped north-eastern state and would 

further enhance the developmental works in the region. 

 It would help to increase the connectivity with south-east Asia as part of India’s 

North-eastern policy. All these could be achieved with active support from 

Bangladesh. 

 This also helps on issues of strategic concern, including security cooperation and 

denial of sanctuary to elements inimical to India. 

 It takes into consideration the situation on the ground and the wishes of the people. 

 

CONCLUSION 

As per Article 3, the Union can alter the boundaries of the states. 

But, in the case of the 100th Amendment, the enclaves are transferred to the other country. 

As per the Judgment of Honourable Supreme Court in Berubari case, 1960 for transferring 

some part of the land to the other country, an amendment to the Constitution is required as it 

changes the map of the Union and affects the pride of the citizens. 

The berubari union story 

“We know that India and Pakistan boundary was fixed by Sir Radcliffe and the line was 

called Radcliffe Line. However, some disputes arose because of the erroneous depiction of 

the maps by the Radcliffe Award. One of such disputes was Berubari Dispute. This dispute 

rose due to omission in the written text. Radcliffe had divided the district of Jalpaiguri 

between India and Pakistan by awarding some thanas to one country and others to the other 

country. The boundary line was determined on the basis of the boundaries of the thanas. In 

describing this boundary, Radcliffe omitted to mention one Thana. Berubari Union No. 12 

lies within Jalpaigudi thana which was awarded to India. However, the omission of the Thana 

Boda and the erroneous depiction on the map-enabled Pakistan to claim that a part of 

Berubari belonged to it. 

This dispute was resolved by the Nehru-Noon Agreement of 1958, whereby half of Berubari 

Union No. 12 was to be given to Pakistan and the other half adjacent to India was to be 

retained by India. In addition, four Cooch Behar enclaves contiguous of this part would also 

have gone to Pakistan 
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We know that India and Pakistan boundary was fixed by Sir Radcliffe and the line was called 

Radcliffe Line. However, some disputes arose because of the erroneous depiction of the maps 

by the Radcliffe Award. One of such disputes was Berubari Dispute. This dispute rose due to 

omission in the written text. Radcliffe had divided the district of Jalpaiguri between India and 

Pakistan by awarding some thanas to one country and others to the other country. The 

boundary line was determined on the basis of the boundaries of the thanas. In describing this 

boundary, Radcliffe omitted to mention one Thana. Berubari Union No. 12 lies within 

Jalpaigudi thana which was awarded to India. However, the omission of the Thana Boda and 

the erroneous depiction on the map-enabled Pakistan to claim that a part of Berubari 

belonged to it. 

This dispute was resolved by the Nehru-Noon Agreement of 1958, whereby half of Berubari 

Union No. 12 was to be given to Pakistan and the other half adjacent to India was to be 

retained by India. In addition, four Cooch Behar enclaves contiguous of this part would also 

have gone to Pakistan”82 

 

 

 

 

 

 

 

 

 

 

                                                             
82 GK Today, The Story Of Berubari Union, available at: The story of Berubari Union - GKToday 
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102nd Amendment to Constitution 

 

 

INTRODUCTION 

The One Hundred and Second Amendment Act of the Constitution, 2018 was introduced in 

the Lok Sabha on 5 April 2017. It was introduced in Lok Sabha as the Constitution (One 

Hundred and Twenty-third Amendment) Bill, 2017. It was introduced by Thawar Chand 

Gehlot who is the Minister of Social Justice and Empowerment. The 102nd amendment to the 

Constitution provided constitutional status to National Commission for Backward Classes 

(NCBC). The Commission now has the authority to examine complaints and outlook 

developments regarding backward classes. 

TIME PERIOD 

The Bill was passed in the Lok Sabha on 10 April 2017. The Bill was introduced in the Rajya 

Sabha on the next day. The Upper House adopted a motion to refer the Bill to a Standing 

Committee composed of 25 members and chaired by Bhupender Yadav. The Select 

Committee tabled its report before the Rajya Sabha on 19 July 2017. 

The Rajya Sabha passed the Bill on 31 July 2017, after making an amendment on the Bill. 

The Bill was then transmitted back to the Lok Sabha for concurrence. However, the house did 

not adopt the amendment made by the Rajya Sabha, and instead, the house adopted alternate 

amendments for the Bill and passed the new amendment on 2 August 2018. The Bill was 

unanimously passed by the Lok Sabha, and by Rajya Sabha, on 8 August 2018 receiving 

votes for the resolution from all members present and voting. 

President Ram Nath Kovind gave his assent to the Bill received assent on 11 August 2018. 

After which, the same amendment was notified in The Gazette of India, after which this 

amendment became the law. 
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SCHEDULED TRIBES (ST) 

The term 'Scheduled Tribes' appeared in the Constitution of India under Article 366 (25) 

which defined scheduled tribes as tribes, tribal communities, or such groups that are deemed 

under Article 342 to be Scheduled Tribes under the Constitution. Article 342, which is 

reproduced below, prescribes in the administrative and procedural manner to be followed for 

matters pertaining to the scheduled tribe. 

 

SCHEDULED CASTE (SC) 

Scheduled castes are those castes and races in the country that suffer from extreme social, 

educational, and economic backwardness rooting out of the pre-victorian practice of 

untouchability, on account of lack of infrastructure facilities, social standing, and 

geographical isolation, and who need special consideration for safeguarding their interests 

and for their accelerated socio-economic development. These communities were notified as 

Scheduled Castes as per provisions contained in Clause 1 of Article 341 of the Constitution. 

Dr. B.R. Ambedkar took note of socially and economically backward communities, and 

subsequently made reservation provisions for their upliftment in the future in order to 

compete on the same level as other castes. 

 

INDIAN OUTLOOK ON SC, ST AND OTHER BACKWARD CLASSES (OBCs) 

The Government of India classifies some of its backward citizens based on their social and 

economic standings in the society as Scheduled Tribe (ST), Scheduled Caste (SC), and Other 

Backward Class (OBC). The OBCs list which is presented by the National Commission for 

Backward Classes is very dynamic in nature and subject to change with time depending on 

social, educational, and economic standings in the society. For example, the OBCs are 

entitled to a reservation of 27 % for employees in the public sector and for admission in 

institutions for higher education. The Constitution defines OBCs as 'socially and 

educationally backward classes', and the Government has to involuntarily ensure their 

constant social and educational development and progress in society. The population of 

OBCs below the poverty line is 22.6% in the rural area and 15.4% in the urban area, and the 
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population of SCs is 31.5% and 21.7% in rural and urban area respectively, and the 

population of ST was 45.3% and 24.1% in rural and urban areas respectively, these statistics 

have come out as per the poverty estimate released by the Planning Commission, in a report 

on the basis of Consumer Expenditure Survey of households undertaken by National Sample 

Survey Organisation, Ministry of Statistics and Programme Implementation during 2011-12. 

The Ministry of Social Justice and Empowerment has a backward class division. It looks 

outlooks the legal and governance policy, planning, and implementation of programmers to 

the social and economic empowerment of OBCs. Additionally, it looks at matters relating to 

the two institutions set up for the upliftment and growth of OBCs, National Backward 

Classes Finance and Development Corporation (NBCFDC) and the National Commission for 

Backward Classes (NCBC). 

 

HISTORY 

Certain communities and groups suffered extreme economic and social backwardness in the 

past, and these communities were in utter and complete need of social and economic support. 

These communities were identified by the Indian Constitution as scheduled caste and 

scheduled tribes under article 341(1) and 342(1). During that time, article 338 of the 

Constitution, a special officer was assigned the duty to investigate matters of scheduled tribes 

and caste in statutes and then report to the President to work for these safeguards. Seventeen 

regional offices and the office of the commissioner were set up. The Government of India, 

looking at the situation, decided to implement reservation norms and support mechanisms in 

order to safeguard their interests.  

In 1987, the Government decided (through a resolution) to set up a large and multiple-

member commission for scheduled tribes and scheduled caste. After this resolution, 17 

regional offices were transferred to the multiple member commission.  



 

Page 165 of 231 

Another resolution passed by the Government in 1987 provided the multiple member 

commission with advisory powers. The resolution made it a national level advisory body, 

which could advise the Government on broad policy issues in order to protect and ensure 

holistic development of scheduled castes and scheduled tribes. 

After the 65th amendment of 1990, National Commission for Scheduled Castes and 

Scheduled Tribes was set up as a national statutory body. The 89th Amendment Act of 2003 

proposed that the multiple member commission, National Commission for Scheduled Castes 

and Scheduled Tribes will be split into two separate commissions namely, National 

Commission for Scheduled Castes and National Commission for Scheduled Tribes. 

The 102nd Amendment act of 2018 has taken away the power of the state legislature to 

declare a certain caste or tribe as socially and economically backward. The power has now 

fallen under the purview of the new national Commission. The 102nd amendment has decided 

modified articles 338, 342, and 366 of the Indian Constitution. The amendment has  

ARTICLE 338 (3) OF THE CONSTITUTION BEFORE AMENDMENT 

Article 338 (3) of the Constitution said that Scheduled Castes and Tribes should be deemed in 

accordance and with reference to other such backward classes as the President may, on 

receipt of the Commission's report, who is appointed under the first clause of Article 340, by 

order specify and to the Anglo-Indian community. 

 

CHANGES AFTER THE AMENDMENT 

Article 338 was amended to omit the phrase that to such other backward classes as the 

President may, on receipt of a report of a Commission appointed under clause (1) of Article 

340, by order specify and also. This amendment included a new article, 338B, which was 

added after 338A. The new Article, 338B, said that firstly, there should be an established 

Commission specifically for the socially and educationally backward classes, which should 
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be known as the National Commission for Backward Classes. Secondly, subject to the 

provisions of any law made on this subject by the Parliament, the Commission should consist 

of a total of five persons, a Chairperson, Vice-Chairperson and three other Members and the 

terms of employment under the Government and tenure of office of the Chairperson, Vice-

Chairperson and other Members appointed should be set by the President as he or she may by 

rule determine. Thirdly The Chairperson, Vice-Chairperson, and other Members of the 

Commission should be appointed by the President by warrant under his hand and seal. 

Fourthly The Commission should have the power to regulate its own procedure. Fifthly, It is 

the duty of the Commission, (a) to investigate and overview all matters and problems relating 

to the safeguards provided for the socially and educationally backward classes under the 

Constitution or under any other law for the time being in force or under any order of the 

Government and to evaluate the working and implementation of such safeguards; (b) to 

inquire about specific complaints with respect to the lack of rights and safeguards of the 

socially and educationally backward classes; (c) to actively participate and advise on the 

matters of socio-economic development of the socially and educationally backward classes 

and take care of the progress of their development under the Union and states. (d) to present 

to the President, every year and at such other times as the Commission may deem fit, report 

upon the working of those safeguards; (e) to make in such reports the recommendations as to 

the measures that should be taken by the Union or the States for the effective implementation 

of those safeguards and other measures for the protection, welfare and socio-economic 

development of the socially and educationally backward classes; and (f ) to discharge such 

other functions in relation to their protection, welfare and development and advancement of 

the socially and educationally backward classes as the President may, subject to the 

provisions of any law made by Parliament, by rule specify. Sixthly, The President should 

make such reports before each of the houses of Parliament along with a memorandum which 

will explain the action taken or proposed in the future on the recommendations relating to the 

Union and the reasons for his or her non-acceptance. Seventhly, Where any such report, or 

any part of such a report, relates to any matter with which a State Government is concerned, a 

copy of such report should be sent to the State Government, which should cause it to be laid 

before the Legislature of the State along with a memorandum explaining the action taken by 

them or proposed to be taken in future on the recommendations relating to the State and the 

reasons for the non-acceptance, if any, of any of such recommendations. Eighthly, The 

Commission should, during the investigating of any matter referred to in sub-clause (a) of 

clause (5) or inquire on any complaint referred to in sub-clause (b) of clause (5), have all the 
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powers of a civil court while trying a suit and in particular in respect of the following matters, 

namely: (a) summon and enforce the attendance of a person from any part of India and 

examine him under oath; (b) require the discovery and production of any document; (c) 

receive evidence on affidavits; (d) requisition any public record or copy from any court or 

office on such matters; (e) issue commissions for the examination of witnesses and 

documents; (f) or any other matter which the President may, by rule, determine. Ninthly, The 

Union and every State Government should consult the Commission on all major policy 

matters affecting the socially and educationally backward classes.". 

After Article 342, the following Article was to be inserted, "(1) The President may with 

respect to any State or Union territory, and where it is a State, after consultation with the 

Governor thereof, by public notification, specify the socially and educationally backward 

classes which should for the purposes of this Constitution be deemed to be socially and, or 

educationally backward classes in relation to that State or Union territory, as the case may be. 

(2) Parliament may by law include in or exclude from the Central List of socially and 

educationally backward classes specified in a notification issued under clause (1) any socially 

and educationally backward class, but save as aforesaid a notification issued under the said 

clause should not be varied by any subsequent notification.". Article 342(A) introduces 

greater transparency as it makes it mandatory to take the similarity of Parliament for 

inclusion or exclusion of any community in the backward list. 

Thus, the first specification of Scheduled Tribes in relation to a particular State/ Union 

Territory is by a notified order of the President, after consultation with the State governments 

concerned. These orders can be modified subsequently only through an Act of Parliament. 

The above Article also provides for the listing of scheduled tribes State/Union Territory wise 

and not on an all India basis.  

In Article 366, the following phrase was to be added under sub-section 26C, '(26C) "socially 

and educationally backward classes" means such backward classes as are so deemed under 

Article 342A for the purposes of this Constitution. 
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CASE ON 102ND AMENDMENT 

The first case the Supreme Court faced related to the 102nd constitutional amendment was in 

Jaishree Laxman Rao v. Chief Minister. The Supreme Court had paved the way for the 

interpretation of an important question of law, that whether or not state legislatures declare a 

particular caste to be a socially and educationally backward class. It was also submitted 

before the Court that there is a need for re-consider the judgment of this Court in the case of 

Indra Sawhney v. Union of India, especially after the addition made by Constitution (103rd) 

Amendment, 2019, which introduced critical changes to the Constitution of India. 

The issue that was considered by the High Court for the instance of the writ petitioners is 

whether the Constitution (102nd Amendment) Act, 2018 affects the competence of the State 

Legislature to declare a particular caste to be a socially and educationally backward class. 

According to the writ petitioners in the High Court, the State Legislature has been denuded of 

this power after the Constitution (102nd Amendment) Act, 2018 came into force. The High 

Court had rejected the said contention and upheld the legislative competence of the State 

Legislature to make such reservation amendments. There is no authoritative pronouncement 

on the interpretation of the provisions inserted by the Constitution (102nd Amendment) Act, 

2018. The Court said that they are satisfied that interpretation of Articles 338-B and 342-A, 

which are inserted by Constitution (102 nd Amendment) Act, 2018, involves a substantial 

question of law as to the interpretation of the Constitution and the determination of such 

question is necessary for the disposal of the present Appeal. Thus, as mandated by Article 

145 (3) of the Constitution of India, these Appeals will require to be considered by a larger 
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Bench. In view of this decision to refer these Appeals to a larger Bench, the Court said that 

they do not consider it necessary to adjudicate on the other points raised by the applicants. 

The case was then put before the larger bench, which said that the laws declared the 'Maratha' 

community to be a 'socially and educationally backward class' and provided them with a 16 

percent quota in educational institutions, private and Government, and in the public services 

sector, even though it meant exceeding the maximum limit set up. This was based on a report 

submitted by the Maharashtra State Backward Class Commission under the chairmanship of 

Justice N.G. Gaikwad. However, it was put forth by lawyers in the Bombay High Court that 

this was different from the views of the landmark Supreme Court judgment, the Indra 

Sawhney case, in which a nine-judge bench had held that reservations for backward classes 

should not exceed 50 percent of the total number of seats. The Court held that high caution 

and care had to be exercised and if any special case arises, then it must be made out for 

exceeding the 50 percent limit. But both the Justice Gaikwad commission and the Bombay 

High Court felt that there were exceptional circumstances to breach this limit.  

However, the Supreme Court said that it was of the opinion that it was of the "prima facie 

opinion that the State Government of Maharashtra could not be shown any extraordinary 

situation for providing reservations to Marathas in excess of 50 percent". 

The Court asserted that the State has failed to exercise proper caution to breach the maximum 

reservation limit. The bench observed that the Maratha community comprised 30 percent of 

the population in the State of Maharashtra, so cannot be compared to marginalized sections of 

the society living in far-flung and remote areas. The State had failed to make out a special 

case for providing reservation in excess of 50 percent. 

The Court, therefore felt it appropriate to rule that admissions to educational institutions for 

the academic year 2020-21 as well as appointments to public services should be made 

without the quota. However, it clarified that the admissions made to postgraduate medical 

courses should not be altered.  

In this case, the Court passed that the interpretation of the provisions inserted by the 

Constitution (102nd Amendment) Act, 2018 is a substantial question of law as to the 

interpretation of the Constitution of India, these Appeals are referred to a larger Bench. These 

matters should be placed before Hon'ble The Chief Justice of India for suitable orders. 
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CONCLUSION 

The constitutional status of the national authority for backward classes, the National 

Commission for Backward Classes has provided the authority with more powers to look into 

the matter faced by the backward communities. This will certainly ease and resolve the 

problems and issues faced by the backward classes on a regular basis in a much faster 

manner. This will certainly help faster development, upliftment, and growth of the backward 

classes.  
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News 

SC JUDGMENT DECRIMINALISING ADULTERY RAISES CONCERN AMONG 

ARMY PERSONNEL ABOUT FAMILY "INDULGING IN UNTOWARD 

ACTIVITY": CENTRE TO SUPREME COURT 

 

Indian Armed Forces do not discriminate between male and female personnel when it comes 

to dealing with acts of adultery, the Defence Ministry told the Supreme Court on Wednesday 

seeking exemption for Indian Army, Navy, and Air Force from the Supreme Court's 2018 

verdict decriminalising the offence of adultery. 

ALLAHABAD HC VERDICT COMES AS SAVIOUR FOR INTER-RELIGIOUS 

COUPLES CAUGHT BETWEEN SPECIAL MARRIAGE ACT & UP ANTI- 

CONVERSION ORDINANCE 

 

The landmark verdict delivered by the Allahabad High Court to remove the mandatory 

publication of notice under the Special Marriage Act 1954(SMA) make a mention of the 

problematic Uttar Pradesh Ordinance which criminalizes religious conversion for marriage. 

Coming amid a surcharged atmosphere create by rampant arrests under the Uttar Pradesh 

Prohibition of Unlawful Conversion of Religion Ordinance, the judgment, which makes it easier 

for couples to register the marriage under the secular law, is highly significant. 

PLEA SEEKING ENACTMENT OF 'ADVOCATE PROTECTION ACT': ALLAHABAD 

HIGH COURT DISMISSES PLEA SAYING IT CAN'T DIRECT TO  ENACT LAW 
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The Allahabad High Court last week dismissed a plea seeking direction to the State to introduce a 

Bill "Advocate Protection Act" for the protection of Advocates practicing in states. 

The Bench of Chief Justice Govind Mathur and Justice Saurabh Shyam Shamshery observed,  "We 

do not find ourselves legally equipped. 

This observation came in a plea preferred by one Sunita Sharma and another seeking direction to the 

Principal Secretary, Law, and Justice, Uttar Pradesh to introduce a Bill "Advocate Protection Act". 

'IF CHIEF JUSTICE ALSO SAYS HE BELONGS TO  KARNATAKA, WHERE WILL 

YOU GO?' CJ OKA TO  PETITIONER WHO WANTED OTHER-STATE JUDGE TO 

HEAR HIS  CASE. 

 

 

The Karnataka High Court on Tuesday dismissed a petition filed by one V Gururaj in which 

he sought the issuance of a writ of mandamus seeking that a petition in which he is a 

respondent, and pending before a single judge bench, should be heard by the bench of Chief 

Justice or any other court which is constituted by a judge, hailing from a different state other 

than Karnataka. 

A division bench of Chief Justice Abhay Oka and Justice Sachin Shankar Magadum, while 

dismissing the petition as unconditionally withdrawn, saddled the petitioner with a cost of Rs 1 

lakh. The cost has to be paid to the Karnataka State Legal Aid Services Authority, within one 

month. The amount is to be used for the benefit of children who are forced to sell toys and other 

items at signals and streets in Bengaluru. 

 



 

 

INDIA TO CO-CHAIR ASIA PROTECTED AREAS PARTNERSHIP (APAP) FOR 3 

 India has been selected as

(APAP) for 3 years till November 2023.

 It is chaired by International Union for Conservation of Nature (IUCN) Asia

chaired by APAP nation member

 India replaced South Korea

 As a co-chair, India will assist other Asian

 APAP was established in

After successfully increasing the 

leopards through protecting their habitats

Asia Protected Areas Partnership (APAP) for the three years and it would in this capacity, 

assist other Asian countries in managing their protected area.

 The APAP is a regional platform to help 

collaborate for more effective management of protected area

The APAP consists of 21 members from 17 countries including China, Japan, South Korea, 

Nepal, Bhutan, Sri Lanka, Bangladesh. 

The APAP, formally launched at the IUCN World Parks Congress In Australia in 2014, is 

chaired by IUCN Asia and co-chaired by an APAP country member. India will replace South 

Korea which held this position for three years till November 2020
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CHAIR ASIA PROTECTED AREAS PARTNERSHIP (APAP) FOR 3 

YEARS 

 

 

has been selected as co-chair of the Asia Protected Areas Partnership 

ars till November 2023. 

International Union for Conservation of Nature (IUCN) Asia

chaired by APAP nation members on a rotational basis. 

South Korea as the co-chair of APAP 

chair, India will assist other Asian countries in managing their protected areas

APAP was established in 2014 and has 21 members from 17 international locations.

the population of wild animals such as tigers, lions

leopards through protecting their habitats, India will be the co-chair of the IUCN

Asia Protected Areas Partnership (APAP) for the three years and it would in this capacity, 

assist other Asian countries in managing their protected area. 

regional platform to help the government and other stakeholders to 

collaborate for more effective management of protected areas (PA) in the region.

The APAP consists of 21 members from 17 countries including China, Japan, South Korea, 

Nepal, Bhutan, Sri Lanka, Bangladesh.  

launched at the IUCN World Parks Congress In Australia in 2014, is 

chaired by an APAP country member. India will replace South 

Korea which held this position for three years till November 2020 

CHAIR ASIA PROTECTED AREAS PARTNERSHIP (APAP) FOR 3 

Asia Protected Areas Partnership 

International Union for Conservation of Nature (IUCN) Asia and co-

countries in managing their protected areas 

17 international locations. 

population of wild animals such as tigers, lions, and 

IUCN-supported 

Asia Protected Areas Partnership (APAP) for the three years and it would in this capacity, 

ment and other stakeholders to 

in the region. 

The APAP consists of 21 members from 17 countries including China, Japan, South Korea, 

launched at the IUCN World Parks Congress In Australia in 2014, is 

chaired by an APAP country member. India will replace South 



 

Page 174 of 231 

BPR&D RELEASED DATA ON POLICE ORGANIZATIONS 

 

 Bureau of Police Research & Development (BPR&D) has released Data on Police 

Organizations 

 Number of people getting police protection across India: 19,467 in 2019 and 21,300 

in 2018 with reduction of 1,833 (or 8.7%). 

 Police personnel put on protection duty in 2018 and 2019 for ministers, MPs, MLAs, 

judges, outnumbered their sanctioned strength for the job by around 35%. 

 West Bengal has 3,142 people under police protection in 2019, followed by Punjab 

and Bihar  

West Bengal, Punjab, Bihar, and Jammu, and Kashmir have the maximum numbers of people 

getting police protection, even as the all-India figure reduced by nearly nine percent in 2019, 

according to official data. 

Also, the number of police personnel put on protection duty in 2018 and 2019 for ministers, 

MPs, MLAs, judges, bureaucrats, etc., outnumbered their sanctioned strength for the job by 

around 35 percent, showed the latest data released by the Bureau of Police Research & 

Development (BPR&D). 

The number of people getting police protection across India stood at 19,467 in 2019 and 

21,300 in 2018 -- a reduction of 1,833 (or 8.7 percent), the BPR&D stated in its latest data on 

police organisations updated till January 1, 2020. 

 

The number of police personnel sanctioned for protection duty in 2019 was 43,556, whereas 

66,043 personnel were deployed for the job, the data showed. 
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In 2018, the sanctioned strength was 40,031, while 63,061 police personnel were deployed on 

protection duty, it revealed. 

West Bengal had a maximum of 3,142 people under police protection in 2019, followed by 

Punjab (2,594), Bihar (2,347), and Jammu and Kashmir (1,184), according to the data. 

In 2018, Bihar led the tally with 4,677 people, followed by West Bengal (2,769), Punjab 

(2,522), and Jammu and Kashmir (1,493), it showed. 

However, the maximum sanctioned strength and deployment of police personnel in such 

duties took place in Delhi, where the number of protectees stood at 503 in 2018 and 501 in 

2019, the data showed. 

The number of police personnel sanctioned for the protection duties in Delhi was 7,144 in 

2018 and 7,294 in 2019 while the deployment numbers stood at 7,144 and 8,182, 

respectively, it showed. 

Maharashtra had 356 police protectees and a sanctioned strength of 3,946 personnel in both 

years. It had a cent percent deployment for the job in both the years, according to the 

BPR&D, a wing of the Union Home Ministry. 

Uttar Pradesh, the most populous state, had 125 and 144 protectees in 2018 and 2019, 

respectively. The sanctioned strength of personnel was not available for 2018, and it was 

2,108 in 2019. The deployment figures stood at 2,233 both the years, it showed. 

The number of police protectees in Andhra Pradesh stood at 508 in 2018 and 452 in 2019, 

Kerala (76 and 57), Tamil Nadu (115 and 110), Karanataka (647 and 721), Telangana (487 

and 799), Madhya Pradesh (293 and 434), Haryana (1,493 and 1,355), Chhattisgarh (340 and 

315), Goa (35 and 32). 

Among the lowest, Daman and Diu had one and two police protectees in 2018 and 2019, 

respectively, Dadra and Nagar Haveli had five in 2018 and one in 2019, while Lakshadweep 

had five in 2019 (its figures for 2018 not available), the data showed. 

BEL, INDIAN NAVY INKS PACT FOR INITIAL SUPPLY OF LASER DAZZLERS 
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 Indian Navy has signed a contract with Bharat Electronics Limited (BEL) to 

procure Light Amplification by Stimulated Emission of Radiation Dazzlers (Laser 

Dazzlers). 

 Laser dazzler technology has been developed by DRDO and will be manufactured 

by BEL, Pune 

 It is indigenously designed and developed for Armed Forces for the first time 

 Laser Dazzler: Non-lethal method for warning and stopping suspicious 

vehicles/boats/aircraft/UAVs/pirates from approaching secured areas  

Bharat Electronics Limited (BEL) has signed a contract with the Indian Navy to initially 

supply 20 Light Amplification by Stimulated Emission of Radiation Dazzlers (Laser 

Dazzlers) in New Delhi today. The BEL had earlier this month won the contract beating 

global Original Equipment Manufacturers (OEMs) in buy global category. These would be 

manufactured by BEL, Pune plant. 

The Laser Dazzler is used as a non-lethal method for warning and stopping suspicious 

vehicles/boats/aircraft/UAVs/pirates etc. from approaching secured areas during both day and 

night. It is capable of dazzle and thereby suppress the person’s/optical sensor’s action with 

disability glare in case of non-compliance to orders. It disorients/ confuse/blind a person 

temporarily. It also dazzles and distracts aircraft/UAVs. It is portable, shoulder operated, and 

ruggedized for military use in adverse environmental conditions. Laser dazzler technology 

was developed by Defence Research and Development Organisation (DRDO). 

This unique product is indigenously designed and developed for the first time for the Armed 

Forces. It will support the ‘Atmanirbhar Bharat’ initiative of Prime Minister Shri Narendra 

Modi. 
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CENTRE TO EXTEND DISABILITY COMPENSATION TO ALL SERVING 

EMPLOYEES 

 

 Minister of State for Personnel, Public Grievances, and Pensions has decided 

to extend Disability Compensation to all serving employees if they get disabled while 

performing their service 

 It will benefit young CAPF personnel like CRPF, BSF, and CISF since disability in 

the performance of duties is generally reported in their case due to constraints of the 

job  

 Minimum qualifying service of 10 years for pension has also been removed if a 

government servant is incapacitated  

The Centre has decided to extend Disability Compensation to all serving employees if they 

get disabled in the line of duty while performing their service and are retained in service in 

spite of such disablement. 

This was announced by Minister of State for Personnel, Public Grievances and Pensions 

Jitendra Singh yesterday. He said the move will particularly provide a huge relief to young 

Central Armed Police Force (CAPF) personnel like CRPF, BSF, and CISF since disability in 

the performance of duties is generally reported in their case due to constraints of job 

requirement as well as hostile or difficult work-environment. 

Dr. Singh said, Narendra Modi Government is making all efforts to simplify the rules and to 

do away with discriminatory clauses. The ultimate objective of all these new initiatives is to 

provide ease of living for the government servants even after they have superannuated and 

become pensioners or family pensioners or elder citizens. 
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In another employee-friendly decision, the Ministry of Personnel recently did away with a 

minimum qualifying service of 10 years for pension, if a government servant is incapacitated 

due to bodily or medical infirmity and retired from government service. 

Accordingly, the rule was amended to provide an Invalid Pension at 50 percent of the last 

pay, even if the employee had not completed the minimum qualifying service of 10 years. 

In addition to these, in yet another reform in the Pension Rules, a decision was also taken to 

amend the rule and provide pension at an enhanced rate to the family of an employee who 

died during service before completing the requisite service of a minimum of seven years. 

As a result, now the family pension of 50 percent of the last payment is also admissible to the 

family of employees who die even before completing seven years of service 

 

ACE MOUNTAINEER COLONEL NARENDRA 'BULL' KUMAR PASSED AWAY 

 

 

 Ace mountaineer Colonel Narendra 'Bull' Kumar (87 years) passed away in New 

Delhi due to an age-related illness. 

 He helped India secure the Siachen Glacier during Operation Meghdoot and carried 

out multiple expeditions in the Siachen glacier area in the late 1970s and early 1980s. 

 He was the 1st Indian to climb Mount Nanda Devi. He climbed Mount Everest in 

1965, Mount Blanc(Alps), and Mount Kangchenchanga. 

 Award: Kirti Chakra, Padma Shri, Arjun Award, McGregor medal. 
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Ace mountaineer Colonel Narendra 'Bull' Kumar, 87, who helped India secure the Siachen 

Glacier, passed away on Thursday at the Army Research and Referral Hospital in New Delhi 

due to age-related illness. 

Col Kumar, who was awarded the Kirti Chakra, Padma Shri, Arjun Award, and the 

McGregor medal, carried out multiple expeditions in the Siachen glacier area in the late 

1970s and early 1980s. 

Based mainly on his reconnaissance reports, the Indian Army went ahead with the mission to 

occupy the Siachen heights under Operation Meghdoot. 

One of the initial inputs about the Pakistani plans to annex the Siachen glacier also came to 

be known by the Army through the iconic mountaineer who was commissioned into the 

Kumaon Regiment in 1953. 

"He is known to be the Siachen saviour. It was he who first detected the cartographic 

aggression of Pakistan in the Siachen glacier area. Rest is history," said Lt Gen Sanjay 

Kulkarni (Retd). Kulkarni was also one of the first Indian Army soldiers as a Captain to have 

climbed on top of the glacier along with his platoon. 

He was the first Indian to climb Mount Nanda Devi. He climbed Mount Everest in 1965, 

Mount Blanc( highest peak in the Alps), and later Mount Kangchenchanga. 

He climbed all these peaks despite losing four toes due to frostbite in earlier expeditions. In 

1981, a member of the Antarctica Task Force he played a stellar role. 

He earned the nickname 'Bull' for relentlessly charging into everything he did. 

At his funeral in Brar Square in Delhi Cantonment, his contemporaries and juniors said he 

was a very brave officer and was awarded the United Services Institution's McGregor Medal 

which put him in the illustrious list of explorers and surveyors. 

Prime Minister Narendra Modi on Thursday paid tributes to Colonel Narendra 'Bull' Kumar, 

lauded as "soldier mountaineer", saying his special bond with the mountains will be 

remembered. 

"An irreparable loss! Colonel Narendra 'Bull' Kumar (Retired) served the nation with 

exceptional courage and diligence. His special bond with the mountains will be remembered. 

Condolences to his family and well-wishers. Om Shanti," Modi tweeted. 
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He was responding to the Indian Army's tweet about his demise. 

"The Soldier Mountaineer. Indian Army pays homage to Col Narendra 'Bull' Kumar – The 

Soldier Mountaineer who will continue to inspire generations. Colonel Narendra 'Bull' Kumar 

passed away today leaving behind a saga of utmost dedication, courage, and bravery," it said. 

 

UNION MINISTER LAUNCHES LPG CONSUMER MISSED CALL FACILITY IN 

BHUBANESWAR 

 

 Union Minister Dharmendra Pradhan has rolled out missed call facility for LPG 

consumers in Bhubaneswar. 

 Indian Oil LPG customers can now give missed call at 8454955555 for refill booking 

for all of India and for a new connection for Bhubaneswar city. 

 He also rolled out the 2nd phase of world-class octane 100 premium grade petrol, 

under brand XP 100. 

 This service for new connections will soon be expanded to the rest of Odisha and 

subsequently to the entire country. 

Union Minister for Petroleum and Natural Gas and Steel Dharmendra Pradhan today 

launched the missed call facility for LPG consumers in Bhubaneswar. Indian Oil LPG 

customers can now give a missed call to 8454955555 for refill booking for all of India and 

for a new connection for Bhubaneswar city. The Minister also rolled out the second phase of 

the world-class octane 100 premium grade petrol, under the brand XP 100.  

AIR Correspondent reports, launching the missed call service, the Union Minister described it 

as an example of the success of Digital India Mission and a step towards ease of living for the 

citizens. He said, the missed call service for new connections will soon be expanded to the 

rest of Odisha and subsequently to the entire country.  
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The Petroleum Minister said that while about 13 crore people were given LPG connection 

between 1955 and 2014, now it is about to reach 30 crores, representing a quantum jump 

thereby empowering Indian women. Rolling out the Indian Oil's branded XP 100 to seven 

more cities including Bhubaneswar, Mr. Pradhan said it epitomizes the Prime Minister's 

vision of Purvoday. 

 

FORMER UNION MINISTER BUTA SINGH PASSES AWAY 

 

 Former Union Minister and senior Rajasthan Congress leader Buta Singh (86 

years) passed away. 

 He served as the Home Minister of India during the Rajiv Gandhi govt. from 1986 to 

1989. 

 He also served as the Minister of Agriculture and Rural Development. 

 He was a 4-time MP from the Jalore-Sirohi Lok Sabha constituency. 

 He was also Chairperson of the National Commission For Scheduled Cast from 2007 

to 2010. 

The eight-time parliamentarian was first elected in 1962 and served as Union home minister 

under Rajiv Gandhi 

Senior Congress leader and former Home Minister Buta Singh died at AIIMS, Delhi early on 

Saturday morning. He was 86 and had been in a coma since October last year after he 

suffered a brain hemorrhage. He is survived by a daughter and two sons. 

Mr. Singh, started out as a Communist before switching to the Shiromani Akali Dal, for a 

short stint and then joined the Congress in the early 1960s. 
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A prominent Dalit leader in the Congress, he was convenor of the All India Congress 

Committee''s (AICC) Harijan cell in 1973-74, after which he became the AICC general 

secretary in 1978. 

An eight-time Lok Sabha MP, he entered Parliament in 1962 from the Moga Lok Sabha 

constituency in Punjab. In 1974, Prime Minister Indira Gandhi elevated him to the post of 

Deputy Minister for Railways. He was considered her close confidante and was involved in 

Operation Blue Star, which led to much outrage among the Sikh community. Later, as a 

Union Minister, he was also involved in the reconstruction of the Golden Temple. 

GOVT EXTENDS THE BENEFIT OF THE RODTEP SCHEME TO ALL EXPORT 

GOODS TO BOOST EXPORT 

 

 Govt decided to extend the benefit of the Remission of Duties and Taxes on Exported 

Products (RoDTEP) scheme to all export goods to boost export. 

 RoDTEP scheme will refund embedded Central, State, and local taxes to 

exporters that were so far not being given rebate or refunded. 

 The refund will be credited in exporter's ledger account with Customs  

 RoDTEP rates will be notified shortly by the Department of Commerce, based on the 

recommendation of the G.K. Pillai Committee 

The government has decided to extend the benefit of the scheme for Remission of Duties and 

Taxes on Exported Products (RoDTEP) to all export goods with effect from today to boost 

export. The scheme will refund to exporters the embedded Central, State, and local taxes that 

were so far not being given rebate or refunded. The refund will be credited in the exporter's 

ledger account with Customs and used to pay Basic Customs duty on imported goods. The 

credits can also be transferred to other importers. 

The RoDTEP rates will be notified shortly by the Department of Commerce, based on the 

recommendation of a committee chaired by former Commerce and Home Secretary Dr. G.K. 
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Pillai. The final report of the Committee is expected shortly. An exporter desirous of availing 

the benefit of the RoDTEP scheme will have to declare his intention for each export item in 

the shipping bill or bill of export. The notified rates, irrespective of the date of notification, 

shall apply with effect from 1st January 2021 to all eligible exports of goods. 

ADB & INDIA SIGNS ENHANCE POWER GENERATION CAPACITY WITH 

ASSAM 

 

 ADB has signed a $231 million loan with the Govt. of India to augment electricity 

generation capacity in Assam. 

 This is the 3rd tranche loan for ‘Assam Power Sector Investment Programme’ that 

was approved in July 2014 

 Under the project, 120 megawatts (MW) hydroelectric power plant would be 

constructed. 

 Aim: enhancing the capacity and efficiency of the energy generation and distribution 

systems in Assam to improve the availability of electricity service to end-users. 

Home Minister Amit Shah today released the inaugural issue of the National Police K-9 

Journal in New Delhi. It is the first such publication in the country on the subject of Police 

Service K9s, Police Dogs. 

Mr. Shah said this is a unique initiative that will further enrich the subjects related to Police 

Service Dog, K-9, PSK teams in the country. 

He said, National security is paramount and our government is making sincere efforts to give 

equal attention to all aspects related to security. 

The Minister said, the police dog squad can act as a force multiplier to ensure the safety of 

society, much like the way drones or satellites are being used in the country. 



 

Mr. Shah added that they can be used effectively to detect drugs and in the fight against 

terrorism. 

A special Police K9 Cell was established in November last year under the Police 

Modernization Division of the Ministry of Home Affairs with the mandate of Mainstreaming 

and Augmentation of Police Service K9s in the country. 

The publication of the Police K9 Journal is another step in creating an ecosystem in the 

country to train and learn on augmenting this vital resource.

The journal comprises different sections in Hindi an

Apart from Force personnel, few foreign experts of eminence have also contributed their 

articles in the inaugural issue. 

It is a biannual journal that will be released in April and October every year.

The event was attended by Home Secretary Aj

Police Forces and senior ranking Police Officers of the Forces, while CAPF personnel from 

all over the country attended through virtual conference.

PAYPAL PENALIZED BY THE DELHI HIGH COURT FOR NOT REGISTERING 

ITSELF AS A "REPORTING ENTITY" UNDER THE 

LAUNDERING ACT (PMLA), 2002

On Tuesday, the Delhi High Court stayed a Financial

penalty of Rs 96 lakh on the PayPal payment service (PayPal Payments Pvt Ltd v. Financial 

Intelligence Unit). 

                                                             
83 Prevention Of Money
https://enforcementdirectorate.gov.in/PreventionOfMoneyLaunderingAct2002.pdf?p1=117281489017600032
(last visited Jan 17, 2021). 
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at they can be used effectively to detect drugs and in the fight against 

A special Police K9 Cell was established in November last year under the Police 

Modernization Division of the Ministry of Home Affairs with the mandate of Mainstreaming 

Augmentation of Police Service K9s in the country.  

The publication of the Police K9 Journal is another step in creating an ecosystem in the 

country to train and learn on augmenting this vital resource. 

The journal comprises different sections in Hindi and English.  

Apart from Force personnel, few foreign experts of eminence have also contributed their 
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The event was attended by Home Secretary Ajay Bhalla, Directors General of Central Armed 
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The stay is subject to PayPal depositing with the High Court a bank guarantee of the penalty 

value and keeping track of all its transactions. 

In PayPal's appeal to the sanction levied on it, the order was passed by the Single Judge 

Bench of Justice Prathiba M Singh. 

While issuing a notice in the event, the Court, under the aegis of the Union Ministry of 

Finance, requested a reply from the Financial Intelligence Unit, which is India's central 

agency responsible for handling information related to suspicious financial transactions. 

'CREATES BARRIER TO PROPOSED VACCINATION PROGRAM': HIGH 

COURT OF ANDHRA PRADESH SUSPENDS SCHEDULE FOR LOCAL BODY 

ELECTIONS 

 

In the interest of public health, the Single Bench of Justice M Ganga Rao postponed the 

timetable fixed by the State Election Commission for the election of local bodies in the State. 

On this note, the Court found that, from its proper perspective, the SEC had not critically 

regarded the inputs supplied by the government. It noted that the existing election timetable 

would definitely, if allowed, hamper the vaccination programme introduced by the Union of 

India, which is to be introduced by the Government of the State to produce and mutate 

Covid-19. 

THE RIGHT TO CHOOSE FOOD IS PART OF THE RIGHT TO PRIVACY AND 

PERSONAL FREEDOM: CATTLE SLAUGHTER ORDINANCE CHALLENGED 

BEFORE THE HIGH COURT OF KARNATAKA 
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In a petition seeking to quash the Karnataka Prevention of Slaughter and Protection of Cattle 

Ordinance, 202084, the Karnataka High Court on Tuesday sought the state government's 

response. 

Notice of the matter was released by Chief Justice Abhay Shreeniwas Oka and Justice SS 

Magadum. During today's hearing, petitioner Mohammed Arif Jameel told the Bench that one 

of the terms of the said Ordinance also penalizes a farmer who takes his cattle to another 

village for farming. 

It was further argued that the employment of butchers and their trade would be directly 

impacted by a total prohibition on slaughtering animals. The petition prays for the annulment 

of the State Ordinance promulgated on January 5. 

JUSTICE BANSI LAL BHAT WILL SERVE AS THE OFFICIAL CHAIRMAN OF 

NCLAT UNTIL HE REACHES THE AGE OF 67 

 

The tenure of Justice (retd) Bansi Lal Bhat as Chairman of the National Corporate Law 

Appellate Tribunal (NCLAT)85 has been extended by the Central Government until he 

crosses the age of 67, or until further orders have been given, whichever is earlier. 

                                                             
84 Karnataka Governor Gives Assent to Anti-Cow Slaughter Ordinance, available at: 
https://www.thequint.com/news/india/karnataka-anti-cow-slaughter-ordinance-gets-governors-assent (last 
visited Jan 17, 2021). 
85 National Company Law Appellate Tribunal (NCLAT), availabe at: National Company Law Appellate 
Tribunal (NCLAT) (last visited Jan 17, 2021). 
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Similarly, Justice AIS Cheema's tenure as a Judicial Member of NCLAT was also extended 

until he reached the age of 67. 

Notification to that effect was published in the Gazette of India by the Ministry of Corporate 

Affairs, Government of India, on 12 January 2020. 

IN THE MIDST OF COVID-19 AFTER MOU BETWEEN COLLEGES, PARENTS, 

AND STATE, ORISSA HIGH COURT CLOSES PETITIONS OPPOSING FEES PAID 

BY PRIVATE SCHOOLS 

 

On Thursday, in the light of the COVID-19 pandemic, the Orissa High Court disposed of a 

batch of petitions praying for a waiver of school fees paid by private unaided schools in the 

State for the year 2020. 

After the private unaided school's party to the case submitted that they had entered into a 

Memorandum of Understanding (MoU) for the waiver of tuition, the petitions were closed by 

Bench Chief Justice Dr. S Muralidhar and Dr. Justice BR Sarangi. 

The memorandum was reported by the Department of Secretary, School and Mass Education, 

after a meeting between school officials, parents, and students. 

 

JUSTICE HIMA KOHLI SWORN IN AS FIRST WOMAN CHIEF JUSTICE OF 

TELANGANA HIGH COURT86 

 

                                                             
86 Latest Laws, Justice Hime Kohli Sworn In As First Woman Chief Justice Of Telangana High Court, available 
at: https://www.latestlaws.com/latest-news/justice-hima-kohli-sworn-in-as-first-woman-chief-justice-of-
telangana-high-court/ 
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On Thursday, Justice Hima Kohli was sworn in as the new Chief Justice of Telangana High 

Court at a simple but colourful ceremony in Hyderabad. 

State Governor Tamilisai Soundararajan administered the Oath of Office to Justice Kohli at 

Raj Bhavan. Telangana Chief Minister K Chandrasekhar Rao, his Cabinet colleagues, High 

Court Judges, Senior State Officials, and other dignitaries attended the function. 

Justice Kohli, who till recently served as a Senior Judge of the Delhi High Court, was 

elevated as the Chief Justice of Telangana. She replaces Justice Raghavendra Singh Chauhan, 

who has been transferred to Uttarakhand High Court, following the recommendation of the 

Supreme Court Collegium last month. 

Justice Kohli is the first woman Chief Justice of the Telangana High Court after it was 

separated from the combined High Court of Andhra Pradesh and Telangana on January 1, 

2019. 

Justice T B N Radhakrishnan was appointed as the first Chief Justice of the Telangana High 

Court, but within a few months, he was transferred to Calcutta High Court. In his place, 

Justice Chauhan was appointed as the Acting Chief Justice. 

MADHYA PRADESH GOVERNOR APPROVES ORDINANCE TO REGULATE 

INTER-FAITH MARRIAGES87 

 

 

                                                             
87 Latest Laws, Madhya Pradesh Governor Approves Ordinance To Regulate Inter-Faith Marriages, available 
at: https://www.latestlaws.com/latest-news/madhya-pradesh-governor-approves-ordinance-to-regulate-inter-
faith-marriages/ 
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On Thursday, Governor Anandiben Patel signed an ordinance for its promulgation to regulate 

inter-faith marriages in Madhya Pradesh. 

The ordinance provides for two to 10- year imprisonment and a fine of up to ₹50,000 for 

anyone found guilty of “forcing women, minors, and people from Scheduled Castes and 

Scheduled Tribes to undergo religious conversion”. 

According to the ordinance, reconversion to embrace one’s “ancestral religion” will not be 

considered a crime, as per the official. 

An official said Patel has signed the drafts of all the 12 ordinances that the state cabinet 

approved and sent for her consent and promulgation on December 29. The ordinances were 

issued as the state assembly’s winter session was postponed due to the Covid-19 pandemic. 

They include the one that provides for life imprisonment for those found guilty of 

adulteration of food and drugs. 

The Madhya Pradesh Dharmik Swatantrata (Freedom of Religion) Ordinance defines 

ancestral religion as that of a person’s father at the time of birth. It replaces the 1968 Madhya 

Pradesh Freedom of Religion Act and prohibits conversion and attempts on conversion done 

through “misrepresentation, allurement, threat, force, undue influence, coercion marriage, 

and any fraudulent means”. “Conspiracy and abetment to religious conversion have been 

prohibited too...,” says the ordinance.  

It provides for annulment of inter-faith marriages solemnised by “misrepresentation, 

allurement, threat, coercion, undue influence, and fraud”. The ordinance seeks to provide 

parental property rights to children born out of such marriages and maintenance to the woman 

and children. 

The cases registered under the ordinance are cognisable and non-bailable and sessions courts 

are authorised to hear them. 

The ordinance has a provision for punishing organisations, which organise such conversions. 

A person embracing another religion voluntarily and the priest getting it done will have to 

inform the district magistrate at least 60 days prior to the scheduled date of conversion.  

Over two dozen Muslim men have been arrested in neighbouring Uttar Pradesh since a 

similar ordinance was enacted there last month. Other Bharatiya Janata Party-ruled states like 



 

Page 190 of 231 

Haryana, Karnataka, and Assam are planning to bring in similar anti-conversion laws that 

critics say are vague and being used to target inter-faith couples. 

THE ANTITRUST INVESTIGATION AGAINST AMAZON BY EUROPEAN 

COMMISSION88 

 

The European Commission has made a preliminary view that Amazon breached Article 102 

of the Treaty which deals with the Functioning of the European Union. It was alleged that 

Amazon has distorted competition in online retail markets. European Commission announced 

that it had recently sent a Statement of Objections to the e-commerce company. 

Details of the cases can be accessed on the Commission’s competition website and case 

register: 

 Case 40462: use of marketplace seller data 

 Case 40703: an investigation into Amazon’s business practices 

Article 102 (formerly Article 82 TEC) reads as below: 

“Any abuse by one or more undertakings of a dominant position within the internal market or 

in a substantial part of it.” Amazon is alleged to be dominant in France and Germany which 

are its biggest markets in the EU. The Commission said, “Amazon systematically relies on 

non-public business data of independent sellers on its marketplace to the benefit of its own 

competing retail business. This data includes the number of units of products ordered and 

shipped, sales revenues, and the number of online visits made to offers.” 

Preliminary findings of the commission show that: 

                                                             
88 Latest Laws, The antitrust investigation against Amazon by European Commission, available at: 
https://www.latestlaws.com/intellectual-property-news/the-antitrust-investigation-against-amazon-by-european-
commission/ 
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 Very large quantities of non-public seller data are available to Amazon’s employees 

and flow directly into the automated systems of its retail business in real-time. 

 This act allows Amazon to focus its offers on the best-selling products and adjust its 

offers based on non-public data. 

Second Investigation 

The Commission also opened a formal antitrust investigation. This investigation will take 

place into the possible preferential treatment used by Amazon’s own retail offers and those 

marketplace sellers who use Amazon’s logistics and delivery services. This activity 

particularly focuses on the selection of sellers for the “Buy Box” and inclusion in the Prime 

loyalty program. 

This investigation will be given the utmost priority covering the European Economic Area. 

Italy won’t be covered in the European Economic Area under this investigation as a 

competition investigation is already going on. 

What’s next? 

In a statement, Commission Executive Vice-President Margrethe Vestager, in charge of 

competition policy, said, “Our aim was to ensure that dual-role platforms such as Amazon do 

not distort competition: With e-commerce booming, and Amazon being the leading e-

commerce platform, a fair and undistorted access to consumers online is important for all 

sellers.” 

The Commission’s investigation started in July 2019 when many complaints were made by 

sellers. It also included a data sample depicting more than 18 million transactions and 100 

million products. The Statement of Objections is nothing but a formal step in investigations 

of suspected violations of EU antitrust rules. It nowhere prejudges the final outcome of an 

investigation. 

Amazon now has the following options: 

 To examine the relevant documents, 

 To reply to the allegations made upon it, 

 To request an oral hearing. 
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What if amazon found guilty? 

Amazon has to face a fine of up to 10% of its global turnover. The Commission also has a 

right to impose other remedies such as the separation of the company’s businesses.  However, 

Amazon was reported as saying, “We disagreed with the findings, and would contest them. 

Any penalties imposed by the Commission can be appealed before the EU Court of Justice.” 

UP GOVT SAYS NO PROOF OF ILLICIT RELATION, CONVERSION IN 

MUZAFFARNAGAR LOVE JIHAD CASE89 

 

The Uttar Pradesh government on Thursday said that there is no evidence against the accused 

Nadeem of having an illicit relation with a Hindu woman nor is there any proof that he tried 

to change her faith. The government in its affidavit to the Allahabad High Court said the 

provisions of the state’s anti-conversion law, UP Prohibition of Unlawful Conversion of 

Religion Ordinance 2020, need not have been invoked against him. 

The court was hearing the petition filed by Nadeem for quashing the FIR registered under the 

UP Prohibition of Unlawful Conversion of Religion Ordinance 2020. Akshay Kumar Tyagi, 

the complainant, who works in a prominent pharmaceutical company as a labour contractor 

lodged FIR against Nadeem and his brother Salman on November 29, 2020, in western Uttar 

Pradesh’s Muzaffarnagar, two days after the UP ordinance was passed. 

Tyagi also claimed in the FIR that Nadeem used to visit his house in Muzaffarnagar and had 

trapped his wife Parul in a web of love to try and convert her. The accused were first in Uttar 

Pradesh to be charged under the new law against forced conversions. 

                                                             
89 Indian Legal, UP Govt. Says No Proof On Illicit Relation, Conversion In Muzaffarnagar Love Jihad Case, 
available at: https://www.indialegallive.com/constitutional-law-news/courts-news/allahabad-hc-love-jihad-law-
muzaffarnagar-nadeem/ 
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Nadeem’s lawyer Syed Farman Ahmad Naqvi has said the state gave an affidavit that said 

naming them in the FIR under the anti-conversion law was found to be false and nothing was 

found in the investigation that he tried to forcibly convert the woman for marriage. 

Earlier, the Court had ordered the UP Police not to take any coercive action against Nadeem 

and granted him protection from arrest until the next date of hearing. The High Court will 

next hear the case on January 15 and ordered the extension of police protection to Nadeem. 

DELHI HC ISSUES NOTICE ON PLEA SEEKING FINANCIAL ASSISTANCE FOR 

RESCUED CHILD LABOURERS90 

 

The Delhi High Court has sought the response of the Central government and the AAP 

government on a plea filed by a man seeking immediate financial rehabilitative assistance for 

his minor child and on behalf of 87 others who were victims of forced child labour/bonded 

labour in New Delhi. 

A bench headed by Chief Justice D.N. Patel and Justice Jyoti Singh has issued notice to the 

Ministry of Labour and Employment, Delhi Government, District Magistrate (Daryaganj), 

and Sub-Divisional Magistrate (Jhandewalan) and sought their reply before the next date of 

hearing February 8, 2021.  

The petition has been filed by Mohd. Kadir Ansari through Advocate Namisha Menon who 

has sought directions to provide Rehabilitative immediate Financial Assistance for his minor 

child, who was rescued from bonded labour along with 87 others.  

The petitioner has alleged even after a lapse of 1 year 6 months, his child has been precluded 

from availing the benefit of the Rehabilitative Immediate Financial Assistance, thereby 

defeating the victim child’s rights under Article 15, Article 23, Article 24 and, Article 39 (e) 

and (f) under the directive principles which requires the States to ensure that children are 

                                                             
90 India Legal, Delhi HC Issues Notice On Plea Seeking Financial Assistance For Rescued Child Labourers, 
available at: https://www.indialegallive.com/constitutional-law-news/courts-news/delhi-hc-issues-notice-on-
plea-seeking-financial-assistance-for-rescued-child-labourers/ 
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protected against abuse and not forced to enter a vocation not suited to their age or strength 

and instead of protecting such vulnerable children, it makes these children more prone to 

being re-trafficked. 

The petition stated, “The petitioner going beyond his personal relief and while promoting for 

the larger good, also seeks to draw the attention of this Court, in the public interest, to other 

similarly placed victims of bonded labour in Delhi, who are yet to receive their compensation 

in spite of having been identified as bonded labourers, and having received their release 

certificate, thereby getting the imprimatur of the authorities that such children now stand 

released from bonded labour. The petitioner submits that there are around 87 other children, 

who were rescued from different premises, after the issuance of the SOP dated 04.07.2018, 

and have not been granted the “Rehabilitative Financial Immediate Assistance” to date.” 

The petitioner said he is entitled to immediate financial rehabilitative assistance, as applicable 

under the Central Sector Scheme 2016 (CS Scheme, 2016), and in compliance with the 

Standard Operating Procedure (SOP) issued vide Order dated 04.07.2018 passed by this 

Hon’ble Court in the case “W.P. (C) No. 9744/2017 titled “Walter Kerketta vs. Sub-

Divisional Magistrate, South-East Delhi, and Ors”. 

It is the case of the petitioner that at a tender age of merely 12-13 years, hailing from a socio-

economically backward community of Madhubani, Bihar, and facing dire poverty, his child 

came to Delhi in search of livelihood options. He was offered employment at an 

establishment situated at 6168, Quilla Qadam Sarif, Nabi Karim, New Delhi (hereinafter 

known as “Establishment”). However, during the course of his employment, the petitioner’s 

child was subjected to severe abuse for over a period of 2 months at the hands of his 

trafficker/employer who inhumanely compelled the petitioner’s child to work for long hours 

(14 hours a day) and for less than the statutory minimum wages. 

COVID-19 VACCINES: BEWARE OF THE FAKE NEWS FACTORY ON AFTER-

EFFECT91 

 
                                                             
91 India Legal, COVID-19 Vaccines: Beware Of The Fake News Factory On After-Effects, available at: 
https://www.indialegallive.com/column-news/covid-19rumours-vaccine-epidemic-diseases-act/ 
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The arrival of vaccines has spawned all kinds of fake news such as they can cause impotency 

and lead to death. While there are no specific laws to tackle this, other regulations can crack 

down on misinformation. 

On January 3, 2021, the Drugs Controller General of India (DCGI) approved the use of 

Serum Institute of India’s Covishield and Bharat Biotech’s Covaxin for emergency restricted 

use in the country. However, since then, and even before the approval of vaccines, the 

internet, and the media have been flooded with rumours about the effect and efficacy of 

Covid-19 vaccines. 

Many misleading posts on WhatsApp, Facebook, and Twitter have amplified the menace of 

fake news, creating panic and communal tension. One such rumour was that it can cause 

erectile dysfunction and lead to impotency. This rumour was first spread by Samajwadi Party 

(SP) chief Akhilesh Yadav, who was later backed by another SP leader, Ashutosh Sinha. 

They even said that they would not take this vaccine as it was a BJP one. 

There are also rumours that Covid-19 vaccines will cause various problems and lead to death. 

Others say that they have been approved for eliminating a particular community. It is quite 

astonishing that during this pandemic period, politicians are playing games and spreading 

rumours. These are politically motivated without any scientific and medical basis. 

The Central Drugs Standard Control Organisation, headed by DCGI, has approved these 

vaccines after thorough investigation and research. People should not give credence to such 

rumours. Even when the polio vaccine came to India, there were numerous rumours about it, 

but Indians did not believe them, leading to a polio-free India. 

 Here are some myths and facts regarding Covid-19 vaccines: 

 Covaxin vaccine is made from dead viruses rabies is also treated with a killed virus. 

Covaxin is as safe as the rabies vaccine. 

 The vaccine can cause corona when the rabies virus hasn’t caused rabies, how can the 

coronavirus cause the illness? Killed viruses cannot cause disease. 

 The vaccine can cause erectile dysfunction Covid-19 can cause this, but not the 

vaccine. 

 The vaccine can cause other diseases this is not true. 
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 Viruses from chimpanzees can produce disease in humans this is not true. 

 These vaccines are highly allergic no, the allergy reactions are one in a million and 

are similar to any drug. 

 No vaccine can be produced while it is still in the trial stage China and Russia have 

done that. Six months of data from China on a Covaxin vaccine and another one from 

Russia which is similar to Covishield have been found to be safe. 

The Supreme Court has recognised the problem of fake news. Though India does not have a 

specific law to deal with it, states have adopted a colonial-era law amid this pandemic. Legal 

provisions that can be invoked in the current scenario are the Information Technology Act, 

Indian Penal Code, Disaster Management Act, and Epidemic Diseases Act to tackle 

misinformation and initiate awareness about fake news. 

There are important provisions relating to punishment for fake news: 

 Section 505(1) of the IPC regarding statements leading to public mischief: 

“(a) Whoever makes, publishes or circulates any statement, rumour or report, 

“(b) with intent to cause, or which is likely to cause, fear or alarm to the public, or to any 

section of the public whereby any person may be induced to commit an offence against 

the State or against the public tranquillity; or 

“(c) with intent to incite, or which is likely to incite, any class or community of persons to 

commit any offence against any other class or community, shall be punished with 

imprisonment which may extend to three years, or with fine, or with both. 

“(2) Statements creating or promoting enmity, hatred or ill-will between classes.—

Whoever makes, publishes, or circulates any statement or report containing rumour or 

alarming news with intent to create or promote, or which is likely to create or promote, on 

grounds of religion, race, place of birth, residence, language, caste, or community or any 

other ground whatsoever, feelings of enmity, hatred or ill-will between different religious, 

racial, language or regional groups or castes or communities, shall be punished with 

imprisonment which may extend to three years, or with fine, or with both. 

“(3) Offence under sub-section (2) committed in place of worship, etc.—Whoever 

commits an offence specified in sub-section (2) in any place of worship or in any 
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assembly engaged in the performance of religious worship or religious ceremonies, shall 

be punished with imprisonment which may extend to five years and shall also be liable to 

fine.” 

 Section 66D of the Information Technology Act: “Whoever, by means of any 

communication device or computer resource cheats by personating, shall be punished 

with the imprisonment of either description for a term which may extend to three 

years and shall also be liable to fine which may extend to one lakh rupees.” 

 Section 54 of the Disaster Management Act, 2005: “Punishment for false warning 

whoever makes or circulates a false alarm or warning as to disaster or its severity or 

magnitude, leading to panic, shall on conviction, be punishable with imprisonment 

which may extend to one year or with fine.” 

 In Pankaj Rajmachikar vs State of Maharashtra, which was decided on April 15, 2020, 

the High Court of Bombay addressed a PIL challenging an order passed by the deputy 

commissioner of police under Section 144 of the CrPC. The order prohibited the 

dissemination of information through social media platforms such as WhatsApp, 

Twitter, Facebook, TikTok, Instagram, etc to protect people from false and incorrect 

information about Covid-19. 

 In Alakh Alok Srivastava vs Union of India, an order of the Supreme Court on March 

31, 2020, held: “Section 54 of the Disaster Management Act, 2005, provides for 

punishment to a person who makes or circulates a false alarm or warning as to 

disaster or its severity or magnitude, leading to panic. Such person shall be punished 

with imprisonment which may extend to one year or with fine.” 

Disobedience of an order promulgated by a public servant would result in punishment under 

Section 188 of the IPC. All state governments, public authorities, and citizens have to 

faithfully comply with the directives, advisories, and orders issued in the spirit of public 

safety. The media in particular is expected to maintain a strong sense of responsibility and 

ensure that unverified news capable of causing panic is not disseminated, the Court said. A 

daily bulletin by the government through all media avenues would be made within 24 hours 

and the media has to publish the official version of the developments. The Court further said: 

“It is well known that panic can severely affect mental health. We are informed that the 



 

Page 198 of 231 
 

Union of India is conscious of the importance of mental health and the need to calm down 

those who are in a state of panic.” 

Legal action has been taken against those spreading fake news. A youth hailing from 

Uttarakhand was arrested for spreading rumours and making objectionable comments related 

to the Tablighi Jamaat on social media. He was booked under Sections 153A and 293A of the 

IPC for disrupting communal harmony in the district. 

The government has asked Facebook and TikTok to remove users from spreading 

misinformation about the pandemic in India. The move came after Delhi-based digital 

analytics firm Voyager Infosec found that a lot of misinformation was being spread on these 

platforms such as using religious beliefs to justify defiance of health advisories. 

In addition, the Maharashtra police have registered as many as 51 cases against various 

individuals for spreading fake news, rumours, and false or fraudulent claims concerning the 

pandemic. In one specific case, a newspaper advertisement on March 13, 2020, claimed that 

certain mattresses could cure Covid-19. It resulted in an FIR being registered against the 

owner of the mattress company. Maharashtra Chief Minister Uddhav Thackeray addressed 

this issue and warned of strict action against people found guilty of indulging in the spread of 

fake videos that threaten the state’s peace. 

In UP, a fake godman, Ahmad Siddiqui, who called himself “Corona Wale Baba” claimed 

that those who could not wear a mask could use a talisman to keep corona away. He was 

arrested for fraud and forgery. 

In Odisha, a man was arrested for posting false information on Facebook regarding a Kerala 

returned person who had tested positive for coronavirus and was under treatment in 

Rayagada. 

In Kerala, Chief Minister Pinarayi Vijayan lashed out at moves to isolate and attack a 

particular community citing the Tablighi Jamaat congregation at Nizamuddin in Delhi. The 

CM said strict action would be taken against such people. Twitter too has been full of 

attempts to communalise the pandemic.  

In such dire times, the least that people can do is not fall prey to such rumours.  

PALGHAR LYNCHING’S ACCUSED GRANTED BAIL BY SPECIAL COURT 
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89 out of 251 people who were booked in the Palghar lynching Case have been granted bail 

by Special Judge S.b Bahalkar in a Special Court in Thane. Eight months before, the 

infamous lynching incident inscribed a horrific image in the common man’s mind, when a 

mob of around 250-300 brutally beat and consequently killed two Sadhus and their driver in 

Palghar, Maharashtra. The videos of the incident went viral but were later removed from all 

social media platforms due to the explicit and horrifying content. The next date given for the 

case is the 15th of February, 2021.  

 The Indian Express, “Maharashtra: 89 accused granted bail in Palghar Lynching 

Case”, https://indianexpress.com/article/cities/mumbai/maharashtra-court-grants-bail-

to-89-accused-in-palghar-mob-lynching-case-7149127/  

 India Today, “Palghar mob lynching case: 89 accused granted bail”, 

https://www.indiatoday.in/india/story/palghar-mob-lynching-case-89-accused-

granted-bail-1759727-2021-01-16  

 LiveLaw.in, “Palghar Lynching:Special Court Grants Bail To 89 Accused Persons”, 

https://www.livelaw.in/news-updates/palghar-lynching-mob-lynching-bail-special-

court-thane-168484  

 

Writ Petition against WhatsApp’s new Privacy Policy  

Pursuant to WhatsApp releasing their new privacy policy, many allegations of comprising 

and infringing the customer’s privacy for commercial gains were raised against the company. 

Despite the company’s attempt to save their image and goodwill by posting full front-page 

advertisements explaining the ‘care’ the company takes while handling their user’s 

information and data, the update proved to be disastrous for the company. Many scholars also 

voiced their concerns about WhatsApp, along with the information and data it has, which can 

prove to be a long-term threat to the national security of the country too.   



 

Page 200 of 231 
 

The only major change this new update made was that it mandated the sharing of the user’s 

data with its parent company, Facebook, in order to use WhatsApp. The company simply 

removed the “opt-out policy” from the options the user previously had. The same was 

challenged and a petition was filed by the “Confederation of All India Traders” through their 

Advocate Mr. Vivek N. Sharma in the Supreme Court of India. The petitioner purported that 

the new mandatory terms and conditions in their new policy will severely affect the 

fundamental right to privacy of a citizen, covered under Article 21 of the Constitution.  It 

further states that the said policy is in contravention of the public law and cannot sustain the 

test of legality. The petitioner further elaborates on the intent behind this new policy, saying 

that the parent company (Facebook), wants to “combine the data sets of individual platforms 

to create even larger data set of the users and share the same to third parties for their 

commercial benefit.” This has “severely impacted the reasonable expectation of the privacy 

of the users as from now on information as sensitive as phone number, bank account, card 

details can be shared with third-party applications. The same is also a potential concern of 

small traders who apprehended that their sensitive data would be misused to the detriment of 

such small traders.”    

The petitioner seeks the Supreme Court to issue “directions to the Union government t take 

all necessary steps/ actions to safeguard and secure the privacy of citizens and national 

security” by ensuring that such private companies do not infringe the privacy of individuals.  

 Law Times Journal, “ Writ Petition filed in Supreme Court Against New Privacy 

Policy of WhatsApp”, http://lawtimesjournal.in/writ-petition-in-supreme-court-

against-new-privacy-policy-of-whatsapp/  

 Bar and Bench, “Absolute Violation of Right to privacy: Petition filed before Delhi 

High Court against new WhatsApp Privacy Policy”, 

https://www.barandbench.com/news/litigation/petition-filed-before-delhi-high-court-

against-new-whatsapp-privacy-policy  

 Latest Law, “WhatsApp’s updated Privacy Policy in violation of Right to Privacy, 

Petition filed before the Supreme Court”, https://www.latestlaws.com/latest-

news/whatsapp-s-updated-privacy-policy-in-violation-of-right-to-privacy-petition-

filed-before-the-supreme-court/  
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 LiveLaw.in, “Breaking-"Protect Citizens' Privacy Rights": Plea In Supreme Court 

Challenges WhatsApp's Updated Privacy Policy”, https://www.livelaw.in/top-

stories/whatsapps-updated-privacy-policy-supreme-court-right-to-privacy-168477  

 

A PLEA FILED BEFORE DELHI HIGH COURT SEEKING DAMAGES 

CONCERNING PROPERTY FORFEITED IN PROCEEDINGS INITIATED 

DURING NATIONAL EMERGENCY92 

 

The plaintiffs before the High Court are the children of the 94-year old who moved the 

Supreme Court last year to declare the national emergency as unconstitutional. 

 A suit has been filed before the Delhi High Court seeking damages concerning a property 

that was wrongfully forfeited in proceedings arising out of the National Emergency imposed 

by the Government of India in 1975 (Rajiv Sarin vs Directorate of Estates & Ors). 

The plaintiffs, Rajiv Sarin, Deepak Sarin, and Radhika Sarin, before the High Court are the 

children of the 94-year old who moved the Supreme Court last year to declare the national 

emergency as unconstitutional.      

The suit was filed by Advocate Sidhant Kumar, concerning their property at Kasturba 

Gandhi Marg which was taken over by the Central government authorities. 

As per the plaintiffs, the genesis of their ordeal was the preventive detention order under the 

provisions of the Conservation of Foreign Exchange and Prevention of Smuggling Activities 

Act, 1974, issued by the Delhi government in July 1975 against their father. 

                                                             
92 Aditi Singh, Bar And Bench, Plea Filed Before Delhi High Court Seekiing Damages In RelationvTo Property 
Forfeited in Proceedings Initiated During National Emergency, available at: 
https://www.barandbench.com/news/litigation/plea-delhi-high-court-damages-property-forfeited-national-
emergency-central-govt  
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It is added that the plaintiffs' father was subsequently issued a show-cause notice under 

Section 6 of Smugglers and Foreign Exchange Manipulators (Forfeiture of Property) Act, 

1976, calling upon him to explain the sources of income, earnings, and means by which 

various assets including the KG Marg property were acquired. 

While the plaintiffs' father filed various replies in response to the notice, the Competent 

Authority under the Smugglers Act passed an order which resulted in forfeiture of the KG 

Marg property. 

Finally, in July 1999, the Ministry of Labour & Employment, Government of India took over 

possession of the KG Marg property as forfeited property. 

The plaintiffs state that before the issuance of the show-cause notice, the property was 

admittedly leased out to the Government of India from time to time. 

It is informed that after a series of litigation was fought by the plaintiff and their mother, the 

proceedings under SAFEMA were set aside by the High Court as being a nullity and the 

authorities formally closed the proceedings in 2016. 

It is the plaintiffs' case that since the order of preventive detention has been revoked and the 

order of forfeiture has also been declared a nullity, the Central government must be held 

liable to pay Rs. 2,20,70,954 as damages in the form of loss of market rent and mesne profits 

for the period ranging from 1999-2020. 

A direction is also sought to direct the Central government to pay over Rs 9 lakh towards 

damages arising out of outstanding maintenance charges and over Rs 43 lakh towards 

damages arising out of outstanding Property Tax.  

SPLIT IN SUPREME COURT PANEL ON CHAR DHAM PROJECT93 

 

                                                             
93 Moushumi Das Gupta, The Print, Split In SC Panel On Char Dham Project, 21 Of 26 Members Are Against 
Reducing Road Width, available at: https://theprint.in/india/split-in-sc-panel-on-char-dham-project-21-of-26-
members-are-against-reducing-road-width/579680/  
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The Supreme Court had ordered that road width on the Char Dham route should be 5.5 

meters. But the 21 members said ‘this is impractical as it is not possible to grow trees on the 

excavated parts’. 

Serious differences have again cropped up among the members of the Supreme Court-

appointed panel to monitor the implementation of the Rs 12,000-crore Char Dham road 

project. 

As many as 21 out of the 26-panel members have told the apex court that it is not “feasible” 

to revisit the entire project where work is already completed and reduce the road width from 

10 meters to 5.5 meters.   

The Supreme Court had on 8 September ordered that the road width on the entire Char Dham 

route — aimed at improving connectivity to the Hindu pilgrimage sites of Yamunotri, 

Gangotri, Kedarnath, and Badrinath — should be 5.5 meters, according to the standards laid 

down by the Ministry of Road Transport and Highways’ March 2018 circular. 

But in its joint report, submitted to the Supreme Court last week, the 21 members of the 

High-Powered Committee (HPC) said, “This is impractical as it is not possible to grow trees 

on the excavated parts.”  

Construction completed on 365-km of the 816-km stretch  

On 2 December, the SC bench led by Justice R.F. Nariman had directed the HPC to convene 

a meeting to consider the affidavits submitted by the defense and road ministries within two 

weeks and submit its report. 

Citing serious repercussions on the defense of the country and its security interests, which “is 

in jeopardy especially in the background of today’s sensitive situation existing at the Chinese 

border”, the defense ministry had moved an application in the SC, requesting it to modify its 

8 September order and allow a two-lane road with 7-meter width in some parts of the 816-

kilometer Char Dham highway.  

In its 8 September order, the SC had directed that the road width on the entire Char Dham 

route should be 5.5 meters.  

But the road transport and highways ministry had by then followed its 2012 order — 

according to which the road width of a two-lane road with the paved shoulder was fixed at 10 



 

Page 204 of 231 

meters — and already done hill-cutting to build a 10-meter road on the 537-km of the total 

816-km stretch.  

Also, the ministry had already completed construction on a 365-km stretch when the apex 

court’s 8 September direction came.  

Split recommendation from HPC for a second time 

This is the second time that differences among the members of the HPC, which was set up 

last year, cropped up, resulting in split recommendations.  

In July this year, the HPC had submitted two different reports on the project to the Ministry 

of Environment, Forest and Climate Change.  

The main report, signed by panel chairman Chopra and four members, had recommended that 

the highways ministry should follow its March 2018 circular according to which the 

intermediate carriageway length should be 5.5 meters. 

But the majority group, comprising 21 members, submitted a second report to the 

environment ministry where it recommended that the road width of “double lane with paved 

shoulder” should be 10 meters. The group had also highlighted that the majority view was 

ignored by Chopra, forcing them to submit a separate report.  

BCI WANTS MINIMUM PRACTICE AS AN ADVOCATE IS A MUST FOR 

APPEARING JUDICIAL SERVICE 

 

"Judges do not have an easy job. They repeatedly do what the rest of us seek to avoid; 

make decisions" 
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Professor Pannick, Judges 

A few days back, Rule-5(2)(a)(i) of the Andhra Pradesh State Judicial Service Rules, 2007 

has been challenged before the Hon’ble Supreme Court (SC). This Rule laid down a pre-

condition of a minimum of three years of practice as an Advocate is to be the eligibility 

criteria to write the Civil Judge Exam in the State. The Bar Council of India (BCI) is all set to 

file an impleadment application before the Apex Court demanding the modification of the 

Supreme Court order in All India Judges’ Association v Union of India (2002 AIJA case), 

where the Hon’ble Supreme Court rejected the eligibility criteria of 3 years experience as 

Advocate for appearing State Judicial Exam. 

This move by the BCI reignited the debate of whether the minimum practice at the Bar shall 

be a pre-requisite condition to get an entry into judicial service even at the lowest court, i.e. 

subordinate judiciary. The importance of the issue is more as the subordinate judiciary is 

considered to be the foundation of our judicial system. There is no doubt of the fact that the 

fresh law graduates lack practical experience. Their knowledge is only restricted to the 

theories, bare provisions, and idealism which may not be sufficient to understand the working 

of law within the court premises. 

In pre-constitution times, the issue of three-year experience requirement was considered by 

the Rankin Commission in 1924 which observed that: "The rule in force in certain provinces 

requiring candidates to have practice at the Bar for a period of three years or more furnishes 

no guarantee that the candidate has acquired any really useful experience." 

Law Commission of India (LCI) in its 14th Report followed the Rankin Commission when it 

observed that in the legal profession it is virtually impossible for a person to gain any 

meaningful experience or training in the period of 3 to 5 years. However, by concluding LCI 

lean in favour of retention of three-year experience criteria, as the scope of experience and to 

get the exposure to working of law in courts is very limited. 

Then LCI came up with a series of recommendations in its report to revamp the sub-ordinate 

judiciary- 

 114th Law Commission of India report- Setting up Gram Nyayalayas, 

 116th Law Commission of India report- Setting up an All India Judicial Services 
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 117th Law Commission of India report- Setting up an Academy for Training Judicial 

officers at all levels 

 118th Law Commission of India report- Method of Appointments to Subordinate 

Courts/Subordinate judiciary 

 

Both 116th and 118th emphasised how 2 to 3 years experience didn’t provide many 

experiences and hardly qualify an individual to be a better judge but in the conclusion of 

118th report agreed on retention of 3 years experience required. 

These dilemmas remained unresolved and meanwhile, respective state governments modified 

their judicial service rules to amend the eligibility criteria. Few states scrapped the 

requirement of three-year experience requirement while few retained it. It was only when the 

Supreme Court got involved in All India Judges' Assn v Union of India (1993 AIJA case) that 

an attempt was made to bring some uniformity. Apex Court asked state governments to re-

introduce the 3-year experience requirement because- “the recruitment of law graduates as 

judicial officers without any training or background of layering has not proved to be a 

successful experiment. Considering the fact that from the first day of his assuming office, the 

judge has to decide, among others, the question of life, liberty, property, and reputation of the 

litigants, to induct graduates fresh from the Universities to occupy seats of such vital powers 

is neither prudent nor desirable." (Para 20) 

The Supreme Court also “laid emphasis on uniformity characteristic and observed that since 

Judges of District Court, High Court and Supreme Court need a minimum period of 

experience as an advocate to suffice eligibility criteria the same should also be implemented 

in the subordinate judiciary.” 

BABRI MOSQUE DEMOLITION CASE: APPEAL FILED BY CHALLENGING CBI 

COURT’S VERDICT FOR ACQUITTAL OF ALL 32 ACCUSED 
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Two Ayodha residents today i.e. on 8th January 2021 moved the Allahabad High Court 

challenging a special CBI Court’s ruling that acquitted all 32 accused including L K Advani 

and Murli Manohar Joshi. 

Two Ayodha residents named Haji Mahboob and Haji Sayyad Akhlaq Ahmad filed the 

petition in the Lucknow Bench of High Court on behalf of the All India Muslim Personal 

Law Board. 

These two challenged the special court’s judgement as the CBI didn’t prefer to move to High 

Court against that acquittal of the accused by the special court. 

28 years after the Babri Mosque was fully destroyed, the special court last year had acquitted 

all 32 people including L K Advani, Murli Manohar Joshi, and Uma Bharti. The Court had 

also accused of inciting a mob of kar sevaks to demolish the mosque. 

As it was believed that, after destroying a temple existing at the exact birthplace of Lord 

Ram, the Mosque had been built over there. 

In a judgement, the Special CBI court pronounced that, there was no conclusive evidence 

against those 32 accused of being involved in any conspiracy to bring down the disputed 

structure in Ayodhya. 

PIL FILED AGAINST RELIGION CONVERSION ORDINANCE, UP GOVT. 

CLARIFIES ONLY FORCEFUL CONVERSION PROHIBITED, NOTHING 

MENTIONED ABOUT ‘LOVE JIHAD’94 

 

The State Government while seeking dismissal of PIL challenging the constitutionality of 

the Uttar Pradesh Prohibition of Unlawful Conversion of Religion Ordinance, 2020 before 

                                                             
94 Meera Emmanuel, Bar And Bench, Only Forceful Conversion Prohibited, No Mention Of ‘Love Jihad’:UP 
Government Seeks Dismissal Of PIL Against Religious Conversion Ordinance, available at: 
https://www.barandbench.com/news/litigation/uttar-pradesh-government-seeks-dismissal-pil-religious-
conversion-ordinance 
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the Allahabad High Court. The Govt also asserted that there is no charge mentioned of 

implicating anyone in the name of Love Jihad in the Ordinance.  

A counter-affidavit was also filed by the Special Secretary to the Uttar Pradesh Home 

Department by highlighting that the Ordinance's only purpose is to prohibit any form of 

unlawful conversion actuated by misrepresentation, force, undue influence, coercion, 

allurement, other fraudulent means, and marriage. 

The State in its submission urged the Allahabad High Court to reconsider its recent ruling in 

the case of Salamat Ansari & Others v. State of UP and Others. In this case, the Court by 

quashing the FIR lodged a marriage between a Hindu Woman and a Muslim Man. The court 

observed that the right of an individual to live with a person of his/her choice irrespective of 

religion is a fundamental right. 

It is now however submitted by the State of UP that this decision does not deal with the 

question of "inter-fundamental rights" and "intra fundamental rights." 

An illustration inserted in a later part of the affidavit speaks of the “forceful conversion” that 

a Hindu woman may have to undergo upon her marriage to a Muslim man because she would 

not be conferred the full status of a wife and be deprived of inheritance under personal Hindu 

laws if she does not convert to Islam. 

 

 The Ordinance seeks to protect “inter fundamental rights”. 

 The legislation in question protects the public interest. 

 "Community interest is on a much higher pedestal than agreement of two adults 

individual who enter into wedlock (sic)", the government goes on to contend.  

 It is also added that Community interest is synonymous with social interest, which is 

equivalent to the public interest. 

 

THE GOVERNMENT ORDER PERMITTING 100% OCCUPANCY IN FILM 

THEATRES WITHDRAWS BY TAMIL NADU GOVERNMENT AMID COVID-19 
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The state of Tamil Nadu notified that the Govt. is withdrawing its own order which was 

passed on 4th January 2021. The order had permitted film theatres and multiplexes to function 

at 100% occupancy. 

This move came just an hour after the Madras High Court stayed the 4th January Government 

Order and also asked the Government to reconsider its decision. 

The new Government order issued by stating that only up to 50% occupancy will be 

permitted. It is also intimated that the Government is going to allow the screening of more 

film shows. 

Earlier the Madurai Bench asked the Government to consider allowing more shows in 

theatres by increasing the seating capacity to mitigate the losses being faced by theatre 

owners during the last ten months. 

The principal bench of Madras High Court also directed the Government to maintain the 

status quo and permit only up to 50% capacity in theatres until further orders. 

The Government Order to open the movie theatre had also attracted strong criticism from the 

political opposition in Tamil Nadu. 

Apart from this, the State Government also informed the chief secretary of the State 

Government on 5th January, directing to strictly comply with the Covid-19 guidelines issued 

by the Ministry of Home Affairs which allows only up to 50% seating in Movie Theatres 

located outside the containment zone. 

 



 

JAMMU & KASHMIR CADRE OF IAS, IPS AND IFS SHALL BE MERGED WITH 

GOA, ARUNACHAL PRADESH, MIZORAM AND

The President of India on Thursday promulgated the Jammu and Kashmir Reorganisation 

(Amendment) Ordinance, 2021, by which members of the Indian Administrative Services 

(IAS), Indian Police Service (IPS)

Jammu and Kashmir now been a part of Goa, Arunachal Pradesh, Mizoram

Territories cadre. 

By the Amendment, the changes have been made towards the end to Section

Jammu and Kashmir Reorganisation Act, 20

In consonance with the Amendment, all the future allocation of All India Services Officers 

Union Territories of Jammu and Kashmir and Union Territory of Ladakh shall now become a 

part of Arunachal Pradesh, Goa, Mizoram

The amendment which has been done through the Ordinance in Sec

In section 13 of the Jammu and Kashmir Reorganisation Act 2019 (hereinafter referred to as 

the Principal Act), after the words, figures and letter “in article 239A”, the words “or a

other article containing reference to elected members of the Legislative Assembly of the 

State” shall be inserted. 

The amendment made in Sec-88, sub

                                                             
95 Dr. Ashwini Kumar, Live Law, Challenges To Our Democracy And The Need To Preserve Human Rights
available at: 
https://www.livelaw.in/columns/supreme
167846 
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JAMMU & KASHMIR CADRE OF IAS, IPS AND IFS SHALL BE MERGED WITH 

GOA, ARUNACHAL PRADESH, MIZORAM AND UTS CADRE: CENTRE

 

The President of India on Thursday promulgated the Jammu and Kashmir Reorganisation 

(Amendment) Ordinance, 2021, by which members of the Indian Administrative Services 

(IAS), Indian Police Service (IPS), and Indian Forest Service (IFS) for the existing cadre of 

Jammu and Kashmir now been a part of Goa, Arunachal Pradesh, Mizoram

the changes have been made towards the end to Section-13 and 88 of the 

Jammu and Kashmir Reorganisation Act, 2019. 

In consonance with the Amendment, all the future allocation of All India Services Officers 

Union Territories of Jammu and Kashmir and Union Territory of Ladakh shall now become a 

part of Arunachal Pradesh, Goa, Mizoram, and Union Territories (AGMUT) Cadre.

The amendment which has been done through the Ordinance in Sec-13 is: 

In section 13 of the Jammu and Kashmir Reorganisation Act 2019 (hereinafter referred to as 

the Principal Act), after the words, figures and letter “in article 239A”, the words “or a

other article containing reference to elected members of the Legislative Assembly of the 

88, sub-section (2) to (6) has been substituted as:

Challenges To Our Democracy And The Need To Preserve Human Rights
available at: 

reme-court-constitution-human-right-caa-article-370-sedition

JAMMU & KASHMIR CADRE OF IAS, IPS AND IFS SHALL BE MERGED WITH 

UTS CADRE: CENTRE95 

The President of India on Thursday promulgated the Jammu and Kashmir Reorganisation 

(Amendment) Ordinance, 2021, by which members of the Indian Administrative Services 

) for the existing cadre of 

Jammu and Kashmir now been a part of Goa, Arunachal Pradesh, Mizoram, and Union 

13 and 88 of the 

In consonance with the Amendment, all the future allocation of All India Services Officers 

Union Territories of Jammu and Kashmir and Union Territory of Ladakh shall now become a 

dre. 

In section 13 of the Jammu and Kashmir Reorganisation Act 2019 (hereinafter referred to as 

the Principal Act), after the words, figures and letter “in article 239A”, the words “or any 

other article containing reference to elected members of the Legislative Assembly of the 

been substituted as: 

Challenges To Our Democracy And The Need To Preserve Human Rights, 
available at:  

sedition-love-jihad-
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“(2) The members of the Indian Administrative Service, Indian Police Service, and Indian 

Forest Service for the existing cadre of Jammu and Kashmir, shall be borne and become part 

of the Arunachal Pradesh, Goa, Mizoram, and Union Territories cadre, and all future 

allocations of All India Service Officers for the union territory of Jammu and Kashmir and 

Union Territory of Ladakh shall be made to Arunachal Pradesh, Goa, Mizoram and Union 

Territories cadre for which necessary modifications may be made in corresponding cadre 

allocation rules by the Centre. 

(3) The officer so borne or allocated on Arunachal Pradesh, Goa, Mizoram, and Union 

Territories cadre shall function in accordance with the rules framed by the Central 

Government. 

This move came just after a year of abrogation of J&K’s special status under Article 370 of 

the India Constitution in August 2019 and also bifurcated the State into two Union 

Territories. 

Challenges To Our Democracy And The Need To Preserve Human Rights. 

In his book "The Age Rights" (1990), Prof. Louis Henkin, a celebrated scholar of 

International law had claimed that "Human rights is the idea of our time, the only political – 

moral idea that has received universal acceptance". Viewed in the light of several 

International Treaties and democratic Constitutions which recognize the inviolability of 

human rights, the claim is valid. But whether democracies across the world have in fact 

delivered upon the promise of a world 

the order founded on human rights is another matter. An objective analysis of the situation in 

our country regrettably belies the claim. 

BINA MODI'S ANTI-ARBITRATION INJUNCTION SUIT AGAINST HER SON 

LALIT MODI MAINTAINABLE: DELHI HIGH COURT96 

                                                             
96 Live Law, Bina Modi's Anti-Arbitration Injunction Suit Against Her Son Lalit Modi Maintainable : Delhi 
High Court, available at:  
https://www.livelaw.in/news-updates/bina-modis-anti-arbitration-injunction-suit-lalit-modi-maintainable-delhi-
high-court-167862 
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The Delhi High Court has held that the anti-arbitration injunction suit filed by late 

industrialist KK Modi's wife Bina Modi against her son Lalit Modi is maintainable. The suit 

was filed seeking to restrain the arbitration proceedings initiated by Lalit Modi in Singapore 

over property disputes in the family. In March a single bench of Justice Rajiv Sahai Endlaw 

had dismissed the suits filed by Lalit Modi's mother Bina, his sister Charu and brother Samir 

as non-maintainable. 

'WHOLE SYSTEM OF VIRTUAL HEARING IN SUPREME COURT NEEDS TO BE 

REVIEWED': AG KK VENUGOPAL UNDERTAKES TO WRITES A LETTER TO 

REGISTRAR GENERAL97 

 

Attorney General K. K. Venugopal states that the mechanism of virtual hearings in the 

Supreme Court needs to be corrected and that he write to the Registrar General of the court 

for the same. 

While appearing before a bench headed by Justice L. Nageswara Rao, KK Venugopal was 

unmuted only when the relevant matter had come upon the docket, despite having requested 

repeatedly to unmute him during the preceding matter. 

"This is very disturbing. They are keeping us in retention. They should at least give us 

connection when the previous matter is going on, otherwise, we don't know what is 

happening", he advanced."The whole system needs to be reviewed. I will write a letter to the 
                                                             
97 Mehal Jain, Live Law, 'Whole System Of Virtual Hearing In Supreme Court Needs To Be Reviewed': AG 
KK Venugopal Undertakes To Writes A Letter To Registrar General, available at:  
https://www.livelaw.in/top-stories/supreme-court-ag-k-k-venugopal-virtual-hearing-bad-letter-registrar-
general-168004 
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Registrar General", said the AG."We agree with you. The situation is going from bad to 

worse", concurred Justice Rao. 

"Yesterday, in Justice Chandrachud's court, the situation was very bad. There was a 

tremendous echo. Nobody could be heard", added the AG. Senior Advocate C. U. Singh 

stated: "The screen keeps going black. We see Your Lordships momentarily and then the 

screen keeps going out and coming back. This is very disconcerting. I thought I had a state-

of-art technology but it is not working with this Vidyo format" "We can hear you, but you are 

appearing blurred. There has been a serious problem in the last 3 days", agreed Justice Rao. 

Worse "Very difficult to continue with proceedings in the virtual courts in an appropriate 

manner", stated the Supreme Court on Tuesday and recommended the Secretary-General to 

rectify the issue. 

A Bench of Justices Sanjay Kishan Kaul, Dinesh Maheshwari, and Hrishikesh Roy, while 

presiding over a matter, stated: 

"We at the inception must note our exasperation at the inability of the virtual Court system to 

work satisfactorily in the Supreme Court while there are no such problems in the Delhi High 

Court next door!", the Order records. The Delhi High Court uses Cisco Webex for virtual 

court proceedings whereas the Supreme Court uses Vidyo. The Order further states that even 

when there is only one person arguing, there is a resonance in the voice. "We have been since 

yesterday trying to cope with the problem of disconnections, the resonance of voices, even 

when there is a single person arguing. It is difficult to understand this despite more licenses 

stated to have been taken. The only voice we hear is the resonance of our own voices!" 

Based on the aforementioned issues, the SC has expressed that it has become difficult to 

conduct live proceedings in virtual courts in an appropriate manner, and has requested the 

Secretary-General to look into the matter. 

 

'LOVE JIHAD' LAWS: SUPREME COURT ISSUES NOTICE ON PLEAS 

CHALLENGING UP, UTTARAKHAND LAWS AGAINST RELIGIOUS 

CONVERSION FOR MARRIAGE98 

                                                             
98 Live Law, 'Love Jihad' Laws : Supreme Court Issues Notice On Pleas Challenging UP, Uttarakhand Laws 
Against Religious Conversion For Marriage, available at:  
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The Supreme Court gave notice on the petitions testing the laws made by Uttar Pradesh and 

Uttarakhand for 'love jihad' against religious conversions for marriages. 

A bench headed by Chief Justice SA Bobde was considering the petitions filed by Vishal 

Thakre and others and social dissident Teesta Setalvad's NGO 'Citizens for Justice and Peace' 

(CJP).  The bench declined to stay the provisions of the laws which need authorization for 

religious conversions for marriage.  

Senior Advocate Chander Uday Singh for CJP asked for a stay on the provisions of the law 

which require prior permission ought for religious conversions for marriage. CU Singh 

presented that the provisions are 'harsh' and that 'prior permissions to marry is absolutely 

obnoxious'. He presented that numerous guiltless people have been caught by the police 

based on UP Ordinance asserting 'Love Jihad'.  The bench was not inclined to engage 

petitions and requested that the petitioners approach the individual High Courts. Solicitor 

General Tushar Mehta told the bench that the Allahabad High Court was considering the 

challenge against the laws.  

"The challenge is already pending in High Courts. Why don't you go there? We are not 

saying you have a bad case. But you must approach the High Courts in the first instance 

instead of coming to SC directly", CJI repeatedly said. 

The CJI changed his perspective after CU Singh and Advocate Pradeep Kumar 

Yadav(appearing in the associated matter) presented that they are challenging the laws of two 

                                                                                                                                                                                              
https://www.livelaw.in/top-stories/love-jihad-supreme-court-notice-up-uttarakhand-laws-religious-conversion-
marriage-168007 
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states, which are making far-reaching issues in the general public. The lawyers presented that 

more states, such as Madhya Pradesh and Haryana, are reflecting comparable laws.  

When cases are pending in more than one High Courts, it is appropriate that the apex court 

considers the matter, Yadav submitted. "Alright. We will issue notice", CJI said after much 

persuasion by CU Singh and Yadav. 

However, the CJI was not inclined to consider CU Singh's prayer for interim relief at present 

saying that it required a detailed hearing. 

"You are asking for a relief which we cannot entertain under Article 32. Whether a provision 

is arbitrary or oppressive needs to be seen. This is the problem when you come directly to the 

Supreme Court", CJI remarked while ordering notice. The notice is returnable within 4 

weeks. The petitions challenge the legitimacy of Uttar Pradesh Prohibition of Unlawful 

Conversion of Religion Ordinance 2020 and the Uttarakhand Freedom of Religion Act, 2018. 

The CJP, in its PIL documented through Advocate Tanima Kishore, has contended that the 

provisions of the Act and Ordinance, both disregard Article 21 of the Constitution as they 

empower the State to suppress a person's very own freedom and encroach upon a person's 

entitlement to freedom of decision and right to freedom of religion.  

It has submitted, "The Act and Ordinance seemed to be premised on conspiracy theories and 

assume that all conversions are illegally forced upon individuals who may have attained the 

age of majority. It mandates that a series of complicated procedures be followed before and 

after conversion, taking the State into confidence to "ensure" that the act was an informed and 

voluntary decision by the individual. These provisions in both the impugned Act and 

Ordinance place a burden on individuals to justify their personal decisions for State 

approval." 

It is additionally submitted that the "right to convert" oneself to another religion is manifested 

in Article 25 of the Constitution. However, the Ordinance and the Act encroach upon this 

right by forcing oppressive limitations by ordering that the organization be educated 

regarding such expectation and a test be dispatched/ 

The other PIL filed by attorneys Vishal Thakre, Abhay Singh Yadav, and Pranvesh asks that 

these laws made for the sake of "love jihad" be announced invalid and void since "they 

disturb the basic stricture of the Constitution".  
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The Uttarakhand Freedom of Religion Act was enacted in 2018 with the stated objective "to 

provide freedom of religion by the prohibition of conversion from one religion to another by 

misrepresentation, force, undue influence, coercion, allurement or by any fraudulent means or 

by marriage and for the matters incidental thereto". In the event that any individual returns to 

his familial religion, it will not be considered conversion under the Act, according to Section 

3.  

According to Section 6 of the Act, relationships accomplished for the sole reason of 

conversion can be deemed invalid and void on a request documented by one or the other 

party to the marriage. The UP Ordinance, proclaimed in November, is displayed generally on 

the Uttarakhand enactment. Be that as it may, UP Ordinance explicitly condemns change by 

marriage.  

Section 3 of the Ordinance prohibits one person from converting the religion of another 

person by marriage. In other words, religious conversion by marriage is made unlawful. 

Violation of this provision is punishable with imprisonment for a term which is not less than 

one year but which may extend up to 5 years and a fine of minimum rupees fifteen thousand. 

If the person converted happens to be a woman, the punishment is double the normal term 

and fine. 

Recently, the Allahabad High Court declared as bad law the judgments which had held that 

religious conversions only for the sake of marriage are invalid. 

Former Supreme Court judge, Justice M B Lokur, recently criticized the UP Ordinance as 

"putting on the backseat the freedom of choice and dignity". 

FARMERS PROTESTS -'THERE ARE CHANCES OF PARTIES COMING TO 

SOME SORT OF UNDERSTANDING', AG KK VENUGOPAL TELLS SUPREME 

COURT99 

 

                                                             
99 Live Law, Farmers Protests -'There Are Chances Of Parties Coming To Some Sort of Understanding', AG KK 
Venugopal Tells Supreme Court, available at:  
https://www.livelaw.in/top-stories/farm-laws-supreme-court-kk-venugopal-farmers-protest-cji-sa-bobde-168008 



 

The supreme court has finally decided to step in the long

justice of India has said that “there has been no improvement in the situation so A three

bench of the Supreme Court has been formed consisting of Justice A.S Bopa

Ramasubramanium and the Chief Justice of India S.A Bob

January 2021. The Attorney General of India, Mr. K.K Venugopal informed the bench on this 

matter that the Government and Farmers might come to some sort of an understanding. In 

reply, the supreme court bench informed the At

sincerity of the issue and only wants to encourage discussion between the parties.  A petition 

by Advocate Manohar Lal Sharma has been heard by the bench which challenges three bills 

passed by the parliament Farmers Produce Trade and Commerce (Agriculture and Promotion) 

Act, 2020; Farmers (Empowerment and Protection) Agreement on Price Assurance and Farm 

Service Act and the Essential Commodities (Amendment) Act, 2020. These three acts have 

resulted in nationwide protests from farmers in a plea by Mr. Sharma, he contend

laws will jeopardize the farmer’s autonomy over their land and they will be forced to hand 

over their land and cultivated produce along with their freedom to the corporate houses

therefore, these laws must be quashed. The judges, in an earlier proceeding

the setting up of an independent committee for mediation between the farmers and the 

government. The court has however refused for implead

organizations have not appeared in front of the bench. On the same note

Punjab University have also filed a petition for inquiry on illegal detention police brutality on 

the farmers. The government has been alleged for abuse of power to infr

constitutional rights of peaceful protest of the farmers.
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The supreme court has finally decided to step in the long-standing farmers' protest. The chief 

justice of India has said that “there has been no improvement in the situation so A three

has been formed consisting of Justice A.S Bopan

Ramasubramanium and the Chief Justice of India S.A Bobde to hear the matter on 11

January 2021. The Attorney General of India, Mr. K.K Venugopal informed the bench on this 

matter that the Government and Farmers might come to some sort of an understanding. In 

the supreme court bench informed the Attorney General that the court understands the 

sincerity of the issue and only wants to encourage discussion between the parties.  A petition 

by Advocate Manohar Lal Sharma has been heard by the bench which challenges three bills 

rmers Produce Trade and Commerce (Agriculture and Promotion) 

Act, 2020; Farmers (Empowerment and Protection) Agreement on Price Assurance and Farm 

Service Act and the Essential Commodities (Amendment) Act, 2020. These three acts have 

protests from farmers in a plea by Mr. Sharma, he contend

laws will jeopardize the farmer’s autonomy over their land and they will be forced to hand 

over their land and cultivated produce along with their freedom to the corporate houses

these laws must be quashed. The judges, in an earlier proceeding, have supported 

the setting up of an independent committee for mediation between the farmers and the 

government. The court has however refused for impleading as of now as the farmers

rganizations have not appeared in front of the bench. On the same note, 35 students of 

niversity have also filed a petition for inquiry on illegal detention police brutality on 

the farmers. The government has been alleged for abuse of power to infr

constitutional rights of peaceful protest of the farmers. 

PRAVASI BHARATIYA DIVAS\ 
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matter that the Government and Farmers might come to some sort of an understanding. In 

torney General that the court understands the 

sincerity of the issue and only wants to encourage discussion between the parties.  A petition 

by Advocate Manohar Lal Sharma has been heard by the bench which challenges three bills 

rmers Produce Trade and Commerce (Agriculture and Promotion) 

Act, 2020; Farmers (Empowerment and Protection) Agreement on Price Assurance and Farm 

Service Act and the Essential Commodities (Amendment) Act, 2020. These three acts have 

protests from farmers in a plea by Mr. Sharma, he contends that these 

laws will jeopardize the farmer’s autonomy over their land and they will be forced to hand 

over their land and cultivated produce along with their freedom to the corporate houses, 

have supported 

the setting up of an independent committee for mediation between the farmers and the 

as of now as the farmers' 

35 students of 

niversity have also filed a petition for inquiry on illegal detention police brutality on 

the farmers. The government has been alleged for abuse of power to infringe the 
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Every year the Pravasi Bharatiya Divas is celebrated on January 9. What is the theme of 

Pravasi Bharatiya Divas, 2021? Theme: Contributing to Atma Nirbhar Bharat. Why is Pravasi 

Bharatiya Divas celebrated? It is celebrated to mark the contribution of the overseas Indian 

community towards the development of India. Why is important to celebrate Pravasi 

Bharatiya. 

What is the theme of Pravasi Bharatiya Divas, 2021? 

Theme: Contributing to Atma Nirbhar Bharat. 

Why is Pravasi Bharatiya Divas celebrated? 

It is celebrated to mark the contribution of the overseas Indian community towards the 

development of India. 

Why is important to celebrate Pravasi Bharatiya Divas? 

It is important to celebrate the Pravasi Bharatiya Divas as it reconnects the Non-Resident 

Indians with their roots. Also, it celebrates their achievements. It acknowledges the 

difficulties faced by Indian expatriate workers living abroad. The day acts as a platform to 

create a network of NRIs in all the countries and connect the younger generation with 

immigrants. This will help the immigrants to evolve and contribute significantly to the 

development of the country. 

What is Youth Pravasi Bharatiya Divas? 

The Youth Pravasi Bharatiya Divas was celebrated by the Ministry of Youth Affairs and 

Sports on January 8, 2021. 

What is the theme of Youth Pravasi Bharatiya Divas? 

Bringing together Young Achievers from India and Indian Diaspora. 

What is the Pravasi Bharatiya Samman Awards? 

The Pravasi Bharatiya Samman Awards are presented to recognize the achievements of NRIs, 

PIOs, or organizations established by NRIs. 

Who confers Pravasi Bhartiya Samman Awards? 

President of India. 
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Why is Pravasi Bharatiya Divas celebrated on January 9? 

It is celebrated on January 9 to mark the return of Mahatma Gandhi from South Africa to 

Mumbai on January 9, 1915. 

When was the first Pravasi Bharatiya Divas celebrated? 

2000 

Who sponsors Pravasi Bharatiya Divas? 

It is sponsored by the Ministry of External Affairs, Federation of Indian Chambers of 

Commerce and Industry, Ministry of Development of North Eastern Region, Confederation 

of Indian Industries. 

Which committee recommended Pravasi Bharatiya Divas? 

L M Singhvi Committee. The L M Singhvi committee was set up by the late PM Shri Atal 

Bihari Vajpayee. 

 

WHAT IS 25TH AMENDMENT OF US CONSTITUTION? 

 

The United States Capitol Protests, 2021, have induced calls to invoke the 25th Constitutional 

amendment. What is the 25th Amendment of the US Constitution? The 25th Constitutional 

amendment lays out how a US President or a Vice President can be replaced or succeeded. It 

includes resolve issues revolving around unfortunate situations like death, resignation to the 

removal of US 

What is the 25th Amendment of the US Constitution? 

The 25th Constitutional amendment lays out how a US President or a Vice President can be 

replaced or succeeded. It includes resolve issues revolving around unfortunate situations like 
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death, resignation to the removal of US President, and actions to be followed after a President 

becomes disabled to such a degree that he is unable to fulfil his responsibilities. The 

amendment has four sections. 

What are the four sections of the amendment? 

 The vice president would assume the position and title of the president in the event of 

the resignation of the president. Which will effectively prevent the departing current 

from returning to the office. 

 The second section of the amendment includes provisions of vacancies in the office of 

vice president. 

 The third section of the amendment provides provisions to determine that a city of 

presidents discharge his powers and duties. 

 The vice president can take over as acting president if the president declares his or her 

inability to act as president. When the president is unable to declare his or her 

incompetent then the fourth section of the amendment is invoked. This section 

requires the vice president and the cabinet to jointly prove the incompetence of the 

Vice-President. 

 Currently, citizens and leaders of the United States of America or insisting vice 

president Pence invoke this fourth section of the 25th Constitutional Amendment 

against President Trump. 

When was the 25th US Constitutional Amendment introduced? 

The 25th US Constitutional amendment was proposed in 1965 and was ratified by the states in 

1967. 

Has the fourth section of the 25th US Constitutional Amendment invoked so far? 

No. 

Why did Trump supporters storm the US Capitol? 

The Trump supporters stormed the US Capitol building as Trump repeatedly asserted that the 

US Presidential Election, 2020, in which he lost was rigged. 
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INDIA TO CHAIR 3 KEY SUBSIDIARY BODIES OF UN SECURITY COUNCIL 

 

The Permanent Representative of India to the UN, T S Tirumurti has announced that India 

has been asked to chair three important committees of the UN Security Council (UNSC), 

during its tenure as a non-permanent member of the powerful 15-nation UN body. 

The three highly significant committees include: 

1. Taliban Sanctions Committee 

2. Counter-Terrorism Committee 

3. Libyan Sanctions Committee 

Among these, India will chair the Counter-Terrorism Committee of UNSC in 2022, which 

coincides with the 75th anniversary of India’s independence. India began its two-year term at 

UNSC on January 01, 2021. It is the eighth time that the country has joined UNSC as a non-

permanent member. In 2021, India, Norway, Kenya, Ireland, and Mexico joined as non-

permanent members in the Council. 

 

CENTRAL AFRICAN REPUBLIC PRESIDENT TOUADERA WINS REELECTION 

 

Faustin-Archange Touadera was re-elected as the president of the Central African Republic 

with more than 53% votes. The 63-year-old president has been in power since 2016 but has 
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struggled to seize control of vast parts of the nation from armed militias. The Central African 

Republic, a producer of gold and diamonds, has a population of 4.7 million. 

Faustin-Archange Touadera was re-elected as the president of the Central African 

Republic with more than 53% votes. The 63-year-old president has been in power since 2016 

but has struggled to seize control of vast parts of the nation from armed militias. The Central 

African Republic, a producer of gold and diamonds, has a population of 4.7 million. 

ABHISHEK YADAV APPOINTED AS AIFF’S FIRST DEPUTY GENERAL 

SECRETARY 

 

Former India striker Abhishek Yadav has been appointed as the first deputy general secretary 

of All India Football Federation (AIFF) after the sports body decided to create a new post in 

its hierarchy. The 40-year-old former international, who has played with the likes of 

Bhaichung Bhutia, Sunil Chhetri, Mahesh Gawli, and Climax Lawrence, has been serving as 

the national team’s director since January 2018. 

Yadav has also served as the Chief Operating Officer (COO) of the 2017 U17 Indian World 

Cup team, collaborating closely with Luis Norton de Maros, the head coach. 

Important takeaways for all competitive exams: 

 All India Football Federation President: Praful Patel. 

 All India Football Federation Vice-President: Subrata Dutta. 

 All India Football Federation Founded: 23 June 1937. 

 All India Football Federation Headquarters: Dwarka, Delhi. 

 

BANDHAN BANK UNVEILS ACCOUNT FOR ARMY PERSONNEL 



 

Private lender Bandhan Bank has signed an agreement with the Indian Army to provide 

banking services to the personnel of the force. The bank got the mandate to m

Bank Shaurya Salary Account of the Army personnel. Bandhan Bank Shaurya Salary 

Account will have a zero balance facility. The Shaurya Salary Account also offers protection 

for self and assets. 

About Bandhan Bank Shaurya Salary Account:

 They will be offered other preferential services such as 

over Rs one lakh, unlimited free ATM transactions across ATMs, waiver of issuance 

and annual charge on

free NEFT/RTGS/IMPS/DD 

 This includes free personal accident insurance of

1 crore, and free educational benefit of up to

dependent child in case of accidental death of the account holder.

Important takeaways for all competitive exams:

 Bandhan Bank MD & CEO: Chandra Shekhar Ghosh.

 Bandhan Bank HQ: Kolkata, West Bengal.

 Bandhan Bank Founded: 

 

RAMESH POKHRIYAL INAUGURATES INTERNATIONAL AKHAND 

CONFERENCE ‘EDUCON
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Private lender Bandhan Bank has signed an agreement with the Indian Army to provide 

banking services to the personnel of the force. The bank got the mandate to m

Bank Shaurya Salary Account of the Army personnel. Bandhan Bank Shaurya Salary 

Account will have a zero balance facility. The Shaurya Salary Account also offers protection 

About Bandhan Bank Shaurya Salary Account: 

ill be offered other preferential services such as 6 per cent interest on balance 

Rs one lakh, unlimited free ATM transactions across ATMs, waiver of issuance 

and annual charge on Shaurya Visa Platinum Debit Card, and unlimited 

NEFT/RTGS/IMPS/DD transactions. 

This includes free personal accident insurance of Rs 30 lakh, air accident cover of

and free educational benefit of up to Rs 1 lakh per year for four years to a 

dependent child in case of accidental death of the account holder. 

portant takeaways for all competitive exams: 

Bandhan Bank MD & CEO: Chandra Shekhar Ghosh. 

Bandhan Bank HQ: Kolkata, West Bengal. 

 2001. 

RAMESH POKHRIYAL INAUGURATES INTERNATIONAL AKHAND 

CONFERENCE ‘EDUCON-2020’ 

Private lender Bandhan Bank has signed an agreement with the Indian Army to provide 

banking services to the personnel of the force. The bank got the mandate to maintain and a 

Bank Shaurya Salary Account of the Army personnel. Bandhan Bank Shaurya Salary 

Account will have a zero balance facility. The Shaurya Salary Account also offers protection 

cent interest on balance 

Rs one lakh, unlimited free ATM transactions across ATMs, waiver of issuance 

and unlimited 

air accident cover of Rs 

for four years to a 

RAMESH POKHRIYAL INAUGURATES INTERNATIONAL AKHAND 



 

Union Education Minister Ramesh Pokhriyal ‘Nishank’

International Akhand Conference

day International Conference is being organized by the

Bathinda (CUPB) in collaboration with the

(GERA). The focal theme of EDUCON

Youth to Restore Global Peace. 

About the conference: 

 This conference is the first of its kind in India where scho

be continuously having non

the possibilities of the use of ICT in higher education to promote equitable quality 

education in India. 

 Further, the conference will also provide

trends in education viz., likely scenario of higher education and school education by 

2050, developing disruptive technologies for

Engineering, Arts and Mathematics)

jobs in Universities, the skill training programme for future graduates and relevance 

of ancient education system in 21st century.

VETERAN INDIAN FASHION DESIGNER SATYA PAUL PASSES AWAY

Veteran Fashion designer Satya Paul,

contemporary women, has passed away. Satya Paul launched the first saree boutique in India, 
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Ramesh Pokhriyal ‘Nishank’ has inaugurated the two

International Akhand Conference ‘EDUCON 2020’ through video conferencing. This two

day International Conference is being organized by the Central University of Punjab, 

ollaboration with the Global Educational Research Association 

The focal theme of EDUCON-2020 is Envisioning Education for Transforming 

 

This conference is the first of its kind in India where scholars across the world would 

be continuously having non-stop marathon dialogue sessions for 31 hours exploring 

the possibilities of the use of ICT in higher education to promote equitable quality 

Further, the conference will also provide a platform for discussions on emerging 

trends in education viz., likely scenario of higher education and school education by 

2050, developing disruptive technologies for STEAM (Science, Technology, 

Engineering, Arts and Mathematics) Education, training youth for strategic future 

jobs in Universities, the skill training programme for future graduates and relevance 

of ancient education system in 21st century. 

VETERAN INDIAN FASHION DESIGNER SATYA PAUL PASSES AWAY

 

Satya Paul, best known for reinventing the Indian saree for 

contemporary women, has passed away. Satya Paul launched the first saree boutique in India, 

inaugurated the two-day Virtual 

through video conferencing. This two-

Central University of Punjab, 

Global Educational Research Association 

Envisioning Education for Transforming 

lars across the world would 

stop marathon dialogue sessions for 31 hours exploring 

the possibilities of the use of ICT in higher education to promote equitable quality 

a platform for discussions on emerging 

trends in education viz., likely scenario of higher education and school education by 

STEAM (Science, Technology, 

uth for strategic future 

jobs in Universities, the skill training programme for future graduates and relevance 

VETERAN INDIAN FASHION DESIGNER SATYA PAUL PASSES AWAY 

nown for reinventing the Indian saree for 

contemporary women, has passed away. Satya Paul launched the first saree boutique in India, 
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L’Affaire, in 1980. In 1986, he launched India’s first designer label, under the brand ‘Satya 

Paul’, which has now become one of the premier brands in the country. 

 

IHS MARKIT: INDIAN ECONOMY TO REBOUND WITH 8.9% GROWTH IN FY22 

 

London-based financial services company IHS Markit has projected the Indian economy to 

rebound by 8.9 percent in the fiscal year 2021-22, beginning April 2021. This upward 

estimate is based on the backdrop of the significant improvement in domestic economic 

activity in the fourth quarter of 2020 by India. 

Important takeaways for all competitive exams: 

 IHS Markit CEO: Lance Uggla. 

 IHS Markit Headquarters: London, United Kingdom. 

 IHS Markit  Founded: 1959. 

J&K LG, MANOJ SINHA LAUNCHES MOBILE APPLICATION ‘SATARK 

NAGRIK’ 

 

Jammu and Kashmir Lieutenant Governor, Manoj Sinha has launched Mobile 

Application ‘Satark Nagrik’ and Departmental Vigilance Officers Portal of J&K Anti 
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Corruption Bureau. The Lt Governor observed that the UT Government is taking 

comprehensive measures for ensuring transparent, accountable, and responsive governance. 

About Mobile Application ‘Satark Nagrik’  

 The mobile application launched today has been developed with the purpose to 

facilitate the seamless flow of information about corruption and enable citizens to 

submit their grievances with ease and mobility. 

 Any citizen having an android based device can download the application from the 

play store. 

 A unique ID number will be allotted at the time of registration of grievance which 

later can be used to track the status of grievance. 

About Departmental Vigilance Officers Portal: 

 The Departmental Vigilance Officers (DVO) Portal has been designed to enable an 

online communication channel with the DVOs of various departments. 

 In certain cases, the complaints are related to ongoing works, current recruitments, 

and payments yet to be made against contracts etc. 

 By referring these matters to DVOs, violations/ shortcomings can immediately be 

rectified and loss to the state exchequer can be prevented. 

 

AFFIDAVIT IN SUPREME COURT CITES HARDSHIP TO PEOPLE DUE TO 

FARMERS’ PROTEST, REMINDS COURT OF SHAHEEN BAGH VERDICT 
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An affidavit has been filed in the Supreme Court in a petition against the farmers’ protest 

saying if farmers are not removed from the borders, it will not only continue causing 

hardships to the people but also contradicts the Supreme Court judgment in Shaheen Bagh 

case. 

The petitioner contended that the Supreme Court as per its earlier order of Dec 16th and Dec 

17th had allowed the farmers to continue with the protest in a non-violent manner and the 

same should not result in damage to the life and property of other citizens. The petitioner 

further stated that farmers are continuing to protest against the directions issued by the apex 

court. 

He said 

“farmers union indulge into the public road blockage at various borders such as Noida 

Chilla Border Tikri Border, Sindhu Border, Gazipur Border, Delhi Rohtak National 

Highway. Even farmers union have destroyed various mobile towers in the State of Punjab 

and have also threatened to take tractor rally on the Republic Day.” 

The affidavit has been filed by the main petitioner Rishabh Sharma through Advocate Om 

Prakash Parihar who stated that as per the report published in the daily newspaper The Hindu 

the farmers protest is causing a daily loss of 3500 crores and the cost of raw material is 

almost up by 30% and if the protest is allowed to be continued it would cause great loss to the 

economy.  

Citing various media reports, the petitioner further contended that violent protests at Chilla 

Border and Moradabad in Uttar Pradesh, are causing not only inconvenience to the people but 

are also against the apex court ruling to continue protest in a non-violent manner. 

Petitioner Rishabh Sharma has challenged the blocking of roads by farmers to protest against 

the new farm laws. He sought directions to open all borders and to shift the protesters to 

allotted places and provide guidelines related to social distancing and the use of masks at the 

protest place. 

The Supreme Court is set to hear the matter on Jan 11. 
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DELHI HC TO HEAR NURSES’ PLEA ON RELEASE OF SALARY SINCE 

OCTOBER 2020 

 

The Delhi High Court on Saturday decided to hear the Delhi Nurses Union plea seeking the 

release of salary since October 2020 for the protection of the legal rights as enshrined in 

Articles 14, 16, 19 (1) (g) & 21 of the Constitution of India. 

A divisional bench of Chief Justice D.N. Patel and Justice Jyoti Singh will be hearing the plea 

through video conferencing. The plea alleging that nursing personnel working in the Rajan 

Babu Institute of Pulmonary Medicine and Tuberculosis of the respondent, North Delhi 

Municipal Corporation, presently involved substantially towards the control of the Covid-19 

pandemic as corona warriors have not been paid the monthly salary since October 2020. 

Earlier another PIL had been filed seeking payment of the salary since June 2020, whereas, as 

per the order, the petitioners were able to ensure salaries of nurses till the month of 

September 2020. However, the salaries of the nurses working with the hospitals of the 

respondent corporation have again not been released since October 2020, the plea stated. 

The plea further stated that “the Nursing Personnel have been presently collectively working 

vigorously in the detection of the Corona Virus Disease as well by conducting Home Visits, 

Virtual Community Meetings, Contact Tracing, Organising Covid-19 Tests, comorbidity 

evaluation, ensuring regular Medication, Defaulter Patients Visits, Record Maintenance, etc.” 

The bench will hear the matter on January 11. 

CENTRE DENIES ISSUING NORMS ON MASK WEARING BY SOLO 

MOTORISTS IN CAR 
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The Central government has informed the Delhi High Court that it has not issued any 

guidelines with regard to one person wearing a mask while driving alone in a car. 

The affidavit has been filed by the Department of Health and Family Welfare, Ministry of 

Health and Family Welfare stating that the public health and hospital is the primary and 

exclusive responsibility of each state. The Central government further informed the bench 

that in collaboration with the states, they have taken, and are taking all possible measures to 

tackle this infection to the best of abilities in facing the Covid-19 pandemic. 

 

“That public health and hospitals is a state subject being placed in Entry 6 of the List II of 

Seventh Schedule of the Constitution of India which reads as “Public health and sanitation; 

hospitals and dispensaries”,” the affidavit stated. 

Through the affidavit, the Department of Health and Family Welfare has further requested the 

bench that they may be deleted from the array of parties stating that health is a state subject. 

ALLAHABAD HIGH COURT ORDERS UTTAR PRADESH POLICE TO PROTECT 

INTER-FAITH COUPLE 

 

The Allahabad High Court has recently directed the Uttar Pradesh Police to provide 

protection to an inter-faith couple of whom the woman had converted to Islam. 
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The Court on Wednesday directed the Bijnor Superintendent of Police to provide necessary 

security to the petitioners. At the same time, the Court ordered the husband of the petitioner 

to appear in the Court on February 8 with a bank draft of a fixed deposit of Rs 3 lakh in the 

name of his wife. 

A single bench of Justice Saral Srivastava passed this order while hearing a petition filed by 

Shaista Parveen, alias Sangeeta, and others. The petitioner’s advocate, Sushil Kumar Tiwari, 

said she converted and married Saadab Ahmed, the second petitioner. The two are adults and 

are living together of their own free will but family members are angry. They are threatening 

the couple, due to which their life is in danger. The petitioner urged the court to protect them 

and prevent anyone from interfering in their lives. 

In support of their age, while the woman had submitted her High School mark-sheet, the man 

submitted his Aadhaar card. Having perused the documents, the Court found that the 

petitioners are adults. 

The woman petitioner has decided to follow Islam and, as such, she converted. After 

conversion, she solemnized the marriage with Ahmed. 

The Court has said that it is a well-established principle that no one has the right to interfere 

in the peaceful life of an adult man. The petitioner has converted to Islam of her own free 

will. On this, the Court, while giving security, ordered Ahmed to appear with a fixed deposit 

of Rs 3 lakh. The matter has been posted for further hearing on February 8. 
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