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FOREWORD 
 
 
More has been said about lawyers and judges' writing than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired 

for their report, the public has almost always damned lawyers and judges for theirs. If this 

State of affairs has changed in recent times, it is only in that many lawyers and judges have 

now joined the rest of the world is complaining about the quality of legal prose. My best 

wishes to all these student contributors for their future endeavors. My best wishes and 

assurance to the readers will add a lot to the knowledge after reading this perfect case 

compilation. It's not just for the legal fraternity but anyone interested in the field of law. 

 

 
                            By 

Vrinda Khanna, 
Associate,  
All India Legal Forum. 
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PREFACE 
 
 
May there be Peace in Heaven, May there be Peace in the Sky, May there be Peace in the 

Earth, May there be Peace in the Water, May there be Peace in the Plants, May there be 

Peace in the Trees, May there be Peace in the Gods in the various Worlds, May there be 

Peace in all the human beings, May there be Peace in All, PEACE, PEACE, PEACE. Our 

ancient culture prays for Peace and happiness for one and all. Family is the first and oldest 

social group. It has played an essential role in the stability and prosperity of the civilization. 

Almost everything of lasting value in humanity has its roots in the family. Peace and 

harmony in the family are essential for the all-round development of children. This 

Compilation of Judgments of the Supreme Court of India and the High Court of India by All 

India Legal Forum aims to bring about desired sensitivity in all duty holders. We're glad to 

be a part of the All India Forum. Here's an introduction to my team: 

Patron-in-Chief:- Aayush Akar  

Editor-in-Chief:-Shubhank Suman  

External Manager:-Shashank Gupta 

Internal Manager:-Yatharth Kaushik, Kshitij pal  

Researchers:- 

• Nilanjana Sarkar 

• Tanya Sharma 

• Cecily Alma Devaraj 

• Apalka Bareja 

• Sneha Bachhawat 

• Nilanjana Sarkar 

• Manya Thapliyal 

• Divyashree R. 

• J.N.Jayashree Shivani. 

• Aditi Dubey 

• K Theertha 

• Anusha Gupta 

Editors :- Somesh Saxena, Niranjan Kondyala  
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DISCLAIMER 
 
 
Team AILF India has made all efforts to summarize the cases from original cases retrieved 

from A.I.R. and S.C.C. In some cases, the team has tried to summarize issues from the 

available sources as they could not find original ones. 
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A. K. GOPALAN VS. STATE OF MADRAS 

 [1950] S.C.R. 88 

 

ISSUES 

1. Does the detention act contravene the provisions of Ar.19 and 21 of the 

Constitution? 

2. Are the Act's provisions under Ar.22 of the Constitution? 

 

LAW 

1. In A. K. Gopalan v. State of Madras, A.K. Gopalan was a communist leader who had 

been imprisoned by Madras in 1947 under ordinary criminal law convictions. However, 

those convictions were set aside. While he was imprisoned, he was served with another 

detention order under the Preventive Detention Act, IV of 1950. A.K. Gopalan challenged 

the constitutionality of the Act and filed a writ petition via article 32(1), contending to 

violate his rights under articles 19,21, and 22 of the Constitution. 

2. Article 32 in The Constitution Of India 1949 

The petitioner, detained under the Preventive Detention Act, challenged the legality of 

detention under Art. 32 of the Constitution on the ground that the said Act contravened Arts. 

13, 19, 21, and 22 of the Constitution and was, therefore, ultra vires. 

32. Remedies for enforcement of rights conferred by this Part 

(1)The right to move the Supreme Court by appropriate proceedings to enforce the rights 

conferred by this Part is guaranteed. 

(2)The Supreme Court shall have the power to issue directions or orders or writs, including 

writs like habeas corpus, mandamus, prohibition, quo warranto, and certiorari, whichever 

may be appropriate, for the enforcement of any of the rights conferred by this Part 

(3)Without prejudice to the powers conferred on the Supreme Court by clause ( 1 ) and ( 2 ), 

Parliament may by law empower any other court to exercise within the local limits of its 

jurisdiction all or any of the powers exercisable by the Supreme Court under clause ( 2 ) 

(4) The right guaranteed by this article shall not be suspended except as otherwise provided 

for by this Constitution 

3. Article 22 in The Constitution Of India 1949 

S.C. held- that Article 22 was a self-contained Code. If personal liberty is taken away by the 

State by the procedure established by law, i.e., if the detention was as per the policy set by 
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law, then it cannot be said that the law was violative of provisions 14,19 and 21 of the 

Constitution. 

22. Protection against arrest and detention in certain cases 

(1) No person who is arrested shall be detained in custody without being informed, as soon 

as may be, of the grounds for such arrest nor shall he be denied the right to consult, and to 

be defended by, a legal practitioner of his choice 

(2) Every person who is arrested and detained in custody shall be produced before the 

nearest magistrate within twenty-four hours of such arrest, excluding the time necessary for 

the journey from the place of detention to the court of the magistrate, and no such person 

shall be detained in custody beyond the said period without the authority of a magistrate 

(3) Nothing in clauses ( 1 ) and ( 2 ) shall apply (a) to any person who for the time being is 

an enemy alien; or (b) to any person arrested or detained under any law providing for 

preventive detention. 

(4) No law providing for preventive detention shall authorize the arrest of a person for a 

more extended period than three months unless (a) an Advisory Board consisting of persons 

who are, or have been, or are qualified to be appointed as Judges of a High Court has 

reported before the expiration of the said period of three months that there is in its opinion 

sufficient cause for such detention. 

(5) When any person is detained in pursuance of an order made under any law providing for 

preventive detention, the authority making the order shall, as soon as may be, communicate 

to such person the grounds on which the order has been completed and shall afford him the 

earliest opportunity of making a representation against the order 

(6) Nothing in clause ( 5 ) shall require the authority making any such order as is referred to 

in that clause to disclose facts which such authority considers to be against the public 

interest to disclose 

(7) Parliament may by law prescribe 

(a)the circumstances under which, and the class or classes of cases in which, a person may 

be detained for a period longer than three months under any law providing for preventive 

detention without obtaining the opinion of an Advisory Board by the provisions of sub-

clause (a) of clause ( 4 );(b) the maximum period for which any person may in any class or 

classes of cases be detained under any law providing for preventive detention; and (c) the 

procedure to be followed by an Advisory Board in an inquiry under sub-clause (a) of clause 

( 4 ) Right against Exploitation. 
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APPLICATION 

1.In A. K. Gopalan v. the State of Madras, The majority opinion held that preventive and 

punitive detention were outside the ambit of Ar.19. Hence, the detention act of 1950 did not 

violate it. It was also contended that the said article protects free citizens, therefore a citizen 

whose freedom is lawfully restrained, the question of enforcing Ar.19(1) does not arise. 

2.The preventive detention act followed the proper procedure, i.e., in the form enacted by 

the State's law, and therefore, the court concluded that it does not infringe upon the rights 

under Ar.21. 

3. The various provisions of the preventive detention act 1950 are covered under Ar.22, and 

those which are not are codicil through the aspects of Ar.21. The court held that S.3 of the 

Act was justified as it was valid to give such discretionary powers to the Executive, 

Additionally, the majority also agreed upon the validity of S.11 and 7 of the said Act as 

under Ar.22(7)(b) the Parliament is not mandated to set a minimum detention period. Under 

22(5) and 22(6), the right of representation and that off to be heard orally is unnecessary. 

However, S.14 was declared ultra vires because it contended the court's right to determine 

the validity of detention. 

4. It was held that none of the Preventive detention act sections, IV of 1950 infringed the 

provisions of Part III of the Constitution barring S.14, restricting the disclosure of detention 

grounds. Section 14 of the Act was declared Ultra Vires. Nonetheless, the declaration did 

not affect the validity of the Act as a whole. 

5.The dissent by Fazl Ali was that the court analyzing fundamental rights violations needs to 

harmoniously interpret the various Articles under Part III and not merely as silos. Further, 

S.12 and 14, while contravening Ar.22, were also contended to be violating personal. 

Liberty and freedom of the individual. Moreover, while agreeing to the majority's 

interpretation, Justice Mahajan differed in his conclusion holding S.12 to be ultra-vires. 

6. The reasoning of the procedural due process wherein the fundamental rights are read 

separately, interpreted as such in the A.K. Gopalan case, was denounced. The understanding 

of the substantive due process was brought in with the future possibilities. In Maneka 

Gandhi v Union of India, the court held that the procedure for Ar.21 has to be just, 

reasonable and fair and should be by the principles of equality and freedom under Ar.13 and 

19. Thus the provisions of different fundamental rights were established to be read together. 

 

 

CONCLUSION 
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1. The majority opinion in the A. K. Gopalan v. the State of Madras was that article 21 

covering procedure established by law would mean the law established by the State. The 

meaning of law in itself is deliberated upon. It is contended that reading it within natural 

justice rules would provide too vague an understanding of the connotations of natural 

justice, leaving them erstwhile undefined. This judgment progresses from the idea that law 

and honest morals are incoherent. In abstract, this is Professor Hart's reasoning, who said 

that there is a link between law and morals, but there is no interdependence. In the said case, 

the court inumbrated this reasoning by interpreting a specific standard set for the statute, i.e., 

formulation through legislation, legitimizing it. 

2. I can't entirely agree with the positivist interpretation of law followed through in the 

judgment of the said case and the recusant understanding that statute does not refer to 

natural justice and progressively morals. The idea of the legitimacy of law originates from 

the 

Understanding that law is a part of a system formed from the norms of justice that 

undeniably have moral connotations; hence the law and its aspects must not be read 

individually. 

3. Professor Fuller's idea that Laws stem from the behavioral standards that people desire 

and that morals and social justice norms essentially set these standards must be validly 

applied in the cases' reasoning. It is incorrect to understand an article of the Constitution to 

be the relegated direct understanding of law without diluting it with the interpretation of 

moral/ natural justice. This contradicts the idea of legitimacy. However contradictory it may 

be to his writings, even professor Hart conceded that there must be a minimum moral 

standard in recognizing and applying laws. 

4. Furthermore, I agree with the idea put forth in favor of the plaintiff in A K Gopalan that 

law was meant to be understood as "jus," i.e., the law in the abstract sense of principles of 

natural justice and not as "rex," i.e., enacted law. The actual form of legitimacy for any law 

is 

Recognition for the principles of natural justice. 

5. I would like to conclude the analysis by saying that that law and its connotations cannot 

be read divorced from understanding morality and natural justice. An interpretation would 

lead to a system based on repression. 
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JOSEPH SHINE VS UNION OF INDIA (2019) 3 S.C.C. 39 

 

ISSUES 

1.Whether section 497 of the I.P.C. (which makes adultery a criminal offense) is 

constitutionally valid? 

2.Whether section 198(2) of the Code of criminal procedure,1973 is violative of 

fundamental rights (14,15 and 21)? 

3.Whether Section 497 is an excessive penal provision that needs to be decriminalized? 

 

LAW 

1. A law that deprives women of the right to prosecute is not gender-neutral. Under Section 

497, the adulterous male's wife cannot charge her husband for marital infidelity. This 

provision is, therefore, ex facie discriminatory against women and violative of Article 14. 

Section 497, as it stands today, cannot hide in the shadows against the discerning light of 

Article 14, which irradiates anything unreasonable, discriminatory, and arbitrary. 

2.Article 15(3) of the Constitution is an enabling provision that permits the State to frame 

beneficial legislation in favor of women and children to protect and uplift this class of 

citizens. Section 497 is a penal provision for the offense of adultery. This Act is committed 

consensually between two adults who have strayed out of the marital bond. Such a condition 

cannot be considered beneficial legislation covered by Article 15(3) of the Constitution. 

3. The real purpose of affirmative action is to uplift women and empower them in socio-

economic spheres. Legislation that takes away women's rights to prosecute cannot be termed 

as "beneficial legislation." 

4.The right to privacy and personal liberty is not an absolute one; it is subject to reasonable 

restrictions when legitimate public interest is involved. Personal liberty boundaries are 

difficult to identify in black and white; however, such liberty must accommodate public 

interest. The freedom to have a consensual sexual relationship outside marriage by a married 

person does not warrant protection under Article 21. 
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5.In the context of Article 21, an invasion of privacy by the State must be justified based on 

a reasonable and valid law. Such a charge must meet a three-fold requirement asset held in 

Justice K. S. Puttaswamy (Retd.) & Anr. v. U.O.I. & Anr. (supra): 

 legality, which postulates the existence of law; 

 need, defined in terms of legitimate State interest, and 

 proportionality, which ensures a rational nexus between the object and the means 

adopted. 

6. Section 497, as it stands today, fails to meet the three-fold requirement and must therefore 

be struck down. 

7. To criminalize certain conduct is to declare that it is a public wrong, which would justify 

public censure and warrant the use of criminal sanction against such harm and wrongdoing. 

8. Individuals' autonomy to make their choices concerning his/her sexuality in the most 

intimate spaces of life should be protected from public censure through criminal sanction. 

The individual's autonomy to make such decisions, which are purely personal, would be 

repugnant to any State's interference to take action Purportedly in the best interest of the 

individual. 

9. Constitutional bench order 

(i) Section 497 is struck down as unconstitutional, being violative of Articles 14, 15, and 21 

of the Constitution. 

(ii) Section 198(2) of the Cr.P.C., which contains the procedure for prosecution under 

Chapter XX of the I.P.C., shall be unconstitutional only to the extent that it applies to the 

offense of Adultery under Section 497. 

(iii) The decisions in Sowmithri Vishnu (supra), V. Revathi (supra), and W. Kalyani 

(supra) at this moment stand overruled. 

 

=> Section 497 is archaic and is constitutionally invalid 

Section 497 disposes of women of their autonomy, dignity, and privacy. It is considered as 

an encroachment on her right to life and personal liberty by accepting the notion of 

marriage, which overthrows true equality. Equality is conquered by adopting the penal 

Code's sanctions to a gender-based approach to man and woman's relationship. Sexual 

autonomy falls within the area of personal liberty under article 21 of the Constitution of 

India. It is very much crucial in a relationship with the expectations that one has from the 

other. When both the spouses respect each other with equality and dignity, only respect for 

sexual autonomy is established. 
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This section denies substantive equality as it provides that women cannot give their free 

consent for the sexual acts in a legal order that considers them as a sexual property of their 

spouse. Therefore, section 497 is violative of Article 14 of the 

Indian Constitution and also violates the non-discrimination clause of article 15 of the 

Constitution of India. This section also lays strong emphasis on the husband's consent, 

which leads to women's subordination. Hence it violates article 21 of the Constitution of 

India. 

 

Adultery is no longer be a criminal offense 

A crime is committed against society as a whole, whereas adultery is a personal issue. 

Infidelity does not fit into the ambit of corruption as it would otherwise invade the extreme 

privacy sphere of marriage. However, adultery can be considered as a civil wrong and is a 

valid ground for divorce. 

 

=> Husband is not the master of his wife 

The judgment focuses on the fact that women should not be considered as the property of 

Their husband or father anymore. They have an equal status in society and should be given 

every opportunity to put their stance forward. 

 

=>Section 497 is arbitrary 

In the whole of the judgment, it was pointed out that nature section 497 is arbitrary. A 

husband can give his consent to allow his wife to have an affair with some other person. 

Hence, this section does not protect the 'sanctity of marriage.' This section preserves the 

proprietary rights of the husband that he has over his wife. This section does not allow the 

wife to file a petition against her husband. This section does not contain any provision 

which deals with a married man having an affair with unmarried women. 

 

APPLICATION 

Arguments advanced by the petitioner 

1. Section 497 of the I.P.C. is prima facie unconstitutional because it discriminates against 

men and violates Articles 14, 15, and 21 of India's Constitution. When sexual intercourse 

occurs with both parties' consent, there is no good reason for excluding one party from the 

liability. The said discrimination is against the true scope and nature of Article 14 as 

highlighted in Maneka Gandhi v. Union of India, (1978) 2 SCR 621,                                   
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R.D. Shetty v. Airport Authority,(1979) 3 SCR 1014 and E.P Royappa V State Of Tamil 

Nadu, 1974(4) S.C.C. 3. 

2. Section 497 of the I.P.C. cannot be interpreted as a beneficial provision under Article 

15(3). It also indirectly discriminates against women by holding an erroneous presumption 

that women are the property of the men. This is further evidenced by the fact that if the 

adultery is engaged with the consent of the husband of the woman then, such Act seizes to 

be an offence punishable under the Code. The same amounts to institutionalized 

discrimination repelled by this Hon'ble Court in Charu Khurana and Ors v. Union of India 

and Ors., 2015(1) SCC 192. (Also see Frontiero v Richardson, (1973) 411 US 677). 

3. Since sexual privacy is an integral part of the 'right to privacy.' Section 198 (2) of CrPC is 

also violative of Article 14, 15, and 21 of India's Constitution since it excludes women from 

prosecuting anyone engaging in adultery. 

 

=>Arguments advanced by the respondent 

1.The writ petition under Article 32 of India's Constitution is liable to be dismissed at the 

very outset as section 497 of the Indian penal Code,1860 supports, safeguards, and protects 

the institution of marriage. In Sowmithri Vishnu vs. Union of India, the court has supported 

this view. 

2. Striking down Section 497 of the Indian penal Code, 1860 and section 198(2) of the Code 

of criminal procedure, 1973 would tantamount to decriminalizing the offense of adultery, 

thereby eroding the sanctity of marriage and the fabric of the society at large. 

The government has already seized the issue relating to gender bias. The honorable supreme 

court in W.Kalyani vs. State Tr.Insp.Of Police & AnrThe Petitioner (2012)1SCC358 has 

held. 

 

The provision is currently under criticism from certain quarters for showing a strong gender 

bias, for it makes the position of a married woman almost as a property of her husband. 

However, in terms of the law, as it stands, it is evident from a direct reading of the section 

that only a man can be proceeded against and punished for the offence of adultery. Indeed, 

the section expressly provides that the wife cannot be punished even as an abettor. Thus, the 

mere fact that the appellant is a woman makes her completely immune to the charge of 

adultery, and she cannot be proceeded against for that offence. 
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CONCLUSION 

The law must march in tune with the changed ideas and ideologies in a changing society. 

Law must take cognizance of the changing society, and it must be compatible with the 

developing concepts and ideologies in the changing times. The need of the present has to be 

served with the interpretative process of law. 

Equality before the law signifies equal access to the law and similar exposure to the law. 

This is one of the principles followed by the Supreme Court's five-judge bench, which has 

struck down as unconstitutional Section 497 of the Indian Penal Code that had criminalized 

adultery for 158 years. However, the decision's primary rationale and true spirit will require 

time to amalgamate into the current social concoction fully. 

The debate on the law of adultery in India has proceeded in two fixed, unmoving directions: 

while the court justifies the provisions by implying that women are not fit to be given 

agency, men's rights activists (vengefully) demand that the condition be reassessed to 

remove the woman's immunity from prosecution. Both are excessively patriarchal ways of 

looking at the situation. The reserved judgment has the option of departing from these lines 

of argumentation and focusing on the main issue: the disempowerment of women in 

criminal law. 

It must be kept in mind that these provisions' deletion does not mean that there are no legal 

consequences for engaging in adultery. These consequences need not be criminal, and a 

remedy may be found in civil law, where the affair already has a place. It is a ground for 

divorce in personal laws. Such an approach is also in conformity with the right to privacy 

and does not require the State to expend its resources. Cruelty, as under Section 498A, along 

with the definition of domestic violence under the Domestic Violence Act, 2005,  can cover 

the mental trauma caused to a woman by a husband's adulterous relationship. 
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LILY THOMAS VS UNION OF INDIA & ORS., (2013) 7 SCC 

653 

 

ISSUES 

1. These two writ petitions have been filed as Public Interest Litigations for mainly 

declaring sub-section (4) of Section 8 of the People Act's Representation, 1951 as ultra vires 

the Constitution. 

2. The background facts relevant for appreciating the challenge to sub-section (4) of Section 

8 of the Act is that the Constituent Assembly while drafting the Constitution, intended to lay 

down some disqualifications for persons being chosen as, and for being, a member of either 

House of Parliament as well as a member of the Legislative Assembly or Legislative 

Council of the State. 

3. Accordingly, in the Constitution, which was finally adopted by the Constituent Assembly, 

Article 102(1) laid down the disqualifications for membership of either 

House of Parliament and Article 191(1) laid down the disqualifications for membership 

of the Legislative Assembly or Legislative Council of the State. These two Articles are 

extracted hereinbelow. 

 

LAW 

1. Disqualifications for membership 

(1) A person shall be disqualified for being chosen as, and for being, a member of 

Parliament— 

(a) if he holds any office of profit under the Government of India or the Government of any 

State, other than an office declared by Parliament by law not to disqualify its holder; 

(b) if he is of unsound mind and stands so declared by a competent court; 

(c) if he is an undischarged insolvent; 

(d) if he is not a citizen of India, or has voluntarily acquired the citizenship of a foreign 

State, or is under any acknowledgment of allegiance or adherence to a foreign State; 

(e) if he is so disqualified by or under any law made by Parliament. 

2. A reading of the aforesaid constitutional provisions will show that besides the 

disqualifications laid down in clauses (a), (b), (c), and (d), Parliament could lay down by 

law other disqualifications for membership of either House of Parliament or of Legislative 
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Assembly or Legislative Council of the State. In exercise of this power conferred under  

Article 102(1)(e) and Article 191(1)(e) of the Constitution, Parliament provided in Chapter-

III of the Representation of the People Act, 1951 (for short 'the Act'), the disqualifications 

for membership of Parliament and State Legislatures. Section 7  and 8 in Chapter-III of the 

Act, with which we are concerned in these writ petitions, are extracted hereinbelow. 

 

3. Definitions.—In this Chapter,— 

(a) "appropriate Government" means about any disqualification for being chosen as or for 

being a member of either House of Parliament, the Central Government, and in respect to 

any disqualification for being selected as or for being a member of the Legislative Assembly 

or Legislative Council of a State, the State Government; 

(b) "disqualified" means disqualified for being chosen as, and for being, a member of either 

the House of Parliament or of the Legislative Assembly or Legislative Council of a State. 

 

4. Disqualification on conviction for certain offenses. 

A person convicted of an offence punishable under 

(a) section 153A (offence of promoting enmity between different groups on ground of 

religion, race, place of birth, residence, language, etc., and doing acts prejudicial to 

maintenance of harmony) or section 171E (offence of bribery) or section 171F (offence of 

undue influence or personation at an election) or sub-section (1) or sub-section (2) of section 

376 or section 376A or section 376B or section 376C or section 376D (offences relating to 

rape) or section 498A (offence of cruelty towards a woman by the husband or relative of a 

husband) or sub-section (2) or sub-section (3) of section 505 (violation of making statement 

creating or promoting enmity, hatred or ill-will between classes or offence relating to such 

information in any place of worship or any assembly engaged in the performance of 

religious worship or religious ceremonies) of the Indian Penal Code (45 of 1860); or 

(b) the Protection of Civil Rights Act 1955 (22 of 1955), which provides for punishment for 

the preaching and practice of "untouchability" and for the enforcement of any disability 

arising from that place; or 

(c) section 11 (offence of importing or exporting prohibited goods) of the Customs Act 1962 

(52 of 1962); or 

(d) sections 10 to 12 (offence of being a member of an association declared unlawful, 

offence relating to dealing with funds of a criminal association or offence relating to a 
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contravention of an order made in respect of a notified place) of the Unlawful Activities 

(Prevention) Act 1967 (37 of 1967); or 

(e) the Foreign Exchange (Regulation) Act  1973 (46 of 1973); or 

(f) the Narcotic Drugs and Psychotropic Substances Act  1985 (61 of 1985); or 

(g) section 3 (offence of committing terrorist acts) or section 4 (offence of committing 

disruptive activities) of the Terrorist and Disruptive Activities (Prevention) Act, 1987 (28 of 

1987); or 

(h) section 7 (offence of contravention of the provisions of sections 3 to 6 of the Religious 

Institutions (Prevention of Misuse) Act, 1988 (41 of 1988); or 

(i) section 125 (offence of promoting enmity between classes in connection with the 

election) or section 135 (offence of removal of ballot papers from polling stations) or 

section 135A  (offence of booth capturing) of clause (a) of sub-section (2) of section 136 

(offence of fraudulently defacing or fraudulently destroying any nomination paper) of this 

Act; 

(j) section 6 (offence of conversion of a place of worship) of the Places of Worship (Special 

Provisions) Act  1991], 

(k) section 2 (offence of insulting the Indian National Flag or the Constitution of India) or 

section 3 (offence of preventing singing of National Anthem) of the Prevention of Insults to 

National Honour Act, 1971 (69 of 1971), or 

(l) the Commission of Sati (Prevention) Act  1987 (3 of 1988); or] [(m) the Prevention of 

Corruption Act, 1988 (49 of 1988); or] [(n) the Prevention of Terrorism Act, 2002 (15 of 

2002),] [shall be disqualified, where the convicted person is sentenced to 

only fine, for six years from the date of such conviction; 

(ii) From the date of such conviction, imprisonment shall continue to be disqualified for a 

further period of six years since his release. 

(2) A person convicted for the contravention of— 

(a) any law providing for the prevention of hoarding or profiteering; or 

(b) any law relating to the adulteration of food or drugs; or 

(c) any provisions of the Dowry Prohibition Act, 1961 (28 of 1961); and sentenced to 

imprisonment for not less than six months, shall be disqualified from the date of such 

conviction and shall continue to be disqualified for a further period of six years since his 

release. 

(3) A person convicted of any offence and sentenced to imprisonment for not less than 

two years other than any offence referred to in sub-section 
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Alternatively, sub-section (2) shall be disqualified from the date of such conviction and shall 

continue to be disqualified for a further period of six years since his release. 

 

Explanation. —In this section, — 

"law providing for the prevention of hoarding or profiteering" means any law, or any order, 

rule or notification having the force of law, providing for— 

 I) the regulation of production or manufacture of any essential commodity; 

II) the control of price at which any essential commodity may be bought or sold; 

III) the regulation of acquisition, possession, storage, transport, distribution, disposal, use, or 

consumption of any essential commodity; 

IV) the prohibition of the withholding from sale of any essential commodity ordinarily kept 

for sale; 

(b) "drug" has the meaning assigned to it in the Drugs and Cosmetics Act, 1940 (23 of 

1940); 

(c) "essential commodity" has the meaning assigned to it in the Essential Commodity Act, 

1955 (10 of 1955); 

(d) "food" has the meaning assigned to it in the Prevention of Food Adulteration Act, 1954 

(37 of 1954). 

4. Clause (b) of Section 7 of the Act quoted above defines the word "disqualified" to mean 

disqualified for being chosen as, and for being, a member of either the House of Parliament 

or of the Legislative Assembly or Legislative Council of State. 

Sub-sections (1), (2), and (3) of Section 8 of the Act provide that a person convicted of an 

offense mentioned in any of these sub-sections shall stand disqualified from the date of 

conviction, and the disqualification was to continue for the specific period mentioned in the 

sub-section. However, sub-section (4) of Section 8 of the Act provides that notwithstanding 

anything in sub-section (1), sub-section (2), or sub-section (3) in Section 8 of the Act, a 

disqualification under either subsection shall not, in the case of a person who on the date of 

the conviction is a member of Parliament or the Legislature of a State, take effect until three 

months have elapsed from that date or, if within that period an appeal or application for 

revision is brought in respect of the conviction or the sentence until that appeal or 

application is disposed of by the court. This saving or protection is provided in sub-section 

(4) of Section 8 of the Act for a member of Parliament, or the Legislature of a State 

challenged in these writ petitions as ultra vires. 
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APPLICATION 

CONTENTIONS ON BEHALF OF THE PETITIONERS 

1. Mr Fali S. Nariman, learned Senior Counsel appearing for the petitioner in Writ Petition 

No. 490 of 2005 and Mr S.N. Shukla, the General Secretary of the Petitioner in Writ Petition 

No. 231 of 2005, submitted that the opening words of clause (1) of Articles 102 and 191 of 

the Constitution make it clear that the same disqualifications are provided for a person being 

chosen as a member of either House of Parliament, or the State Assembly or Legislative 

Council of the State and for a person being a member of either House of Parliament or the 

Legislative Assembly or Legislative Council of a State, and therefore the disqualifications 

for a person to be elected as a member of either House of the Parliament or the Legislative 

Assembly or Legislative Council of the State and for a person to continue as a member of 

either House of Parliament or the Legislative Assembly or Legislative Council of the State 

cannot be different. In support of this submission, Mr Nariman cited a Constitution Bench 

judgment of this Court in Election commission  India v. Saka Venkata Rao (A.I.R. 1953 

SC 210) in which it has been held that  Article 191 lays down the same set of 

disqualifications for election as well as for continuing as a member. 

2. Mr. Nariman and Mr. Shukla submitted that sub-section (4) of Section 8  of the Act, 

insofar as it provides that the disqualification under sub-section (1), (2), and (3) of Section 8 

for being elected as a member of either House of Parliament or the Legislative Assembly or 

Legislative Council of State shall not take effect in the case of a person who is already a 

member of Parliament or Legislature of a State on the date of the conviction if he files an 

appeal or a revision in respect of the sentence or the sentence within three months till the 

appeal or revision is disposed of by the court, is in contravention of the provisions of clause 

(1) of Articles 102 and 191 of the Constitution. 

3. Mr. Shukla referred to the Constituent Assembly's debates on Article 83 of the Draft 

Constitution, which corresponds to Article 102 of the Constitution. In these debates, Mr. 

Shibban Lal Saksena, a member of the Constituent Assembly, moved Amendment No. 1590 

on 19.05.1949 to provide that when a person who, under conviction, becomes disqualified 

and is on the date of a disqualification a member of Parliament, his seat shall, 

notwithstanding anything in this article, not become vacant because of the disqualification 

until three months have elapsed from the date thereof or, if within those three months an 

appeal or petition for revision is brought in respect of the conviction or the sentence until 

that appeal or petition is disposed of, but during any period during which this provision 

preserves his membership, he shall not sit or vote. 
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4. Mr. Shukla submitted that this amendment to Article 83 of the Draft Constitution was not 

adopted in the Constituent Assembly. Instead, in sub-clause (e) of clause (1) Of Articles 102 

and 191 of the Constitution, it was provided that Parliament may make a law providing 

disqualifications besides those mentioned in sub-clauses (a), (b), (c), and (d) for a person 

being chosen as, and for being, a member of either House of Parliament and the Legislative 

Assembly or Legislative Council of a State. Mr. Shukla submitted that although a provision 

similar to sub-section (4) of Section 8 of the Act was not incorporated in the Constitution by 

the Constituent Assembly, Parliament had enacted sub-section (4) of Section 8 of the Act. 

5. According to Mr. Nariman and Mr. Shukla, in the absence of a provision in Articles 102 

and 191 of the Constitution conferring power on Parliament to make a provision protecting 

sitting members of either House of Parliament or the Legislative Assembly or the 

Legislative Council of a State, from the disqualifications it lays down for a person being 

chosen as a member of Parliament or a State Legislature, Parliament lacks legislative 

powers to enact sub-section (4) of Section 8 of the Act and sub-section (4) of Section 8 of 

the Act is. Therefore, ultra-virus. 

6. Mr. Nariman next submitted that the legal basis of sub-section (4) of Section 8 of the Act 

is based on an earlier judicial view in the judgment of a Division Bench of this Court in Shri 

Manni Lal v. Shri Parmal Lal and Others [(1970) 2 SCC 462] that when a conviction is set 

aside by an appellate order of acquittal, the acquittal takes effect retrospectively. The 

sentence and the sentence are deemed to be set aside from the date they are recorded. He 

submitted that in B.R. Kapur v. the State of T.N. and Another [(2001) 7 SCC 231], a 

Constitution Bench of this Court reversed the aforesaid judicial view held that conviction. 

The sentence it carries operate against the accused in all their rigor until set aside in appeal. 

A disqualification that attaches to the trust and confidence applies as well. He submitted that 

a Constitution Bench of this Court had reiterated this later view in K. Prabhakaran v. P. 

Jayarajan etc. [(2005) 1 SCC 754]. 

7. . Mr. Nariman argued that thus as soon as a person is convicted of any of the offenses 

mentioned in sub-sections (1), (2), and (3) of Section 8 of the Act, he becomes Disqualified 

from continuing as a member of Parliament or a State Legislature even though he has filed 

an appeal or a revision against the conviction. There is no legal basis for providing in sub-

section (4) of Section 8 of the Act that his disqualification will not affect if he files an 

appeal or revision within three months against the order of conviction. He submitted that if a 

sitting member of Parliament or State Legislature feels aggrieved by the confidence and 

wants to continue as a member notwithstanding the sentence, his remedy is to move the 
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Appellate Court for a stay of the order of conviction. He cited the decision in Navjot Singh 

Sidhu v. the State of Punjab and Another([2007) 2 SCC 574] in which this court has 

clarified that under sub-section (1) of Section 389 of the Code of Criminal Procedure, 1973 

power has been conferred on the Appellate Court not only to suspend the execution of the 

sentence and to grant bail but also to suspend the operation of the order appealed against, 

which means the order of conviction. 

8. Mr. Nariman and Mr. Shukla submitted that in K. Prabhakaran v. P. Jayarajan etc. 

(supra) the validity of sub-section (4) of Section 8 of the Act was not under challenge and 

only a reference was made to the Constitution Bench of this Court on specific questions 

which arose in civil appeals against judgments delivered by the High Court in election cases 

under the Act. They submitted that the Constitution Bench of this Court framed three 

questions with regard to disqualification of a candidate under Section 8 of the Act and while 

answering question no.3, the Constitution Bench indicated reasons which seem to have 

persuaded Parliament to classify sitting members of the House into a separate category and 

to provide in subsection (4) of Section 8 of the Act that if such sitting members file appeal 

or revision against the conviction within three months, then the disqualification on account 

of their sentence will not take effect until the appeal or revision is decided by the 

appropriate court. They submitted the opinion expressed by the Constitution Bench of this 

Court in K. Prabhakaran v. P. Jayarajan. 

9. Mr. Nariman and Mr. Shukla submitted that sub-section (4) of Section 8 of the Act, in so 

far as it does not provide a rationale for making an exception in the case of members of 

Parliament or a legislature of a State is arbitrary and discriminatory and is violative of 

Article 14 of the Constitution. They submitted that persons to be elected as members of 

Parliament or a State Legislature stand on the same footing as sitting members of Parliament 

and State Legislatures so far as disqualifications are concerned, and sitting members of 

Parliament and State Legislatures could not enjoy the unique privilege of continuing as 

members even though they are convicted of the offences mentioned in sub-sections (1), (2) 

and (3) of Section 8 of the Act. 

 

CONTENTIONS OF BEHALF OF THE RESPONDENTS 

1. Mr. Siddharth Luthra, learned A.S.G. appeared for the Union of India in Writ Petition (C) 

231 of 2005, submitted that the Constitution Bench of this Court had upheld the validity of 

sub-section (4) of Section 8 of the Act in K. Prabhakaran v. P. Jayarajan, etc. (supra). He 

submitted that while answering question no.3, the Constitution Bench has held in 
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Prabhakaran's case that the purpose of carving out a saving in sub-section (4) of Section 8 of 

the Act is not to confer an advantage on sitting members of Parliament or of a State 

Legislature but to protect the House. He submitted that in para 58 of the judgment, the 

Constitution Bench has explained that if a member of the House was debarred from sitting 

in the House and participating in the proceedings, no sooner the conviction was pronounced 

followed by a sentence of imprisonment, entailing forfeiture of his membership, then two 

consequences would follow: first, the strength of membership of the House shall stand 

reduced, so also the strength of the political party to which such convicted member may 

belong, and the government in power may be surviving on a razor-edge thin majority where 

each member counts significantly, and disqualification of even one member may harm the 

functioning of the government; 

Second, a bye-election shall have to be held, which may prove to be futile, also resulting in 

complications in the event of the convicted member being acquitted by a superior criminal 

court. Mr. Luthra submitted that for the two reasons mentioned above, Parliament has 

classified the sitting members of Parliament or a State Legislature in a separate category and 

provided in sub-section (4) of Section 8 of the Act that if on the date of incurring 

disqualification, a person is a member of Parliament or a State Legislature, such 

disqualification shall not take effect for three months from the date of such disqualification 

to enable the sitting member to file appeal or revision challenging his conviction, and 

sentence and if such a request or correction is filed, then the applicability of the 

disqualification shall stand deferred until such appeal or revision is disposed of by the 

appropriate court. 

2. Mr. Luthra next submitted that the Indian judicial system's reality is that acquittals in the 

Appellate Court levels such as the High Court are very high. For this reason, Parliament has 

provided in sub-section (4) of  Section 8 of the Act that disqualification according to 

conviction or sentence in the case of sitting members should stand deferred till the appeal or 

revision is decided by the Appellate or the Revisional Court. He submitted that the power to 

legislate on disqualification of Parliament members and the State Legislature conferred on 

Parliament carries the incidental power to say when the disqualification will take effect. He 

submitted that the source of legislative authority for enacting sub-section (4) of  Section 8  

of the Act is, therefore, very much there in Articles 101(1)(e) and 191(1)(e) of the 

Constitution and if not in these articles of the Constitution, in Article 246 (1) read with 

Entry 97 of List I of the Seventh Schedule of the Constitution and Article 248  of the 
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Constitution, which confer powers on Parliament to legislate on any matter not enumerated 

in List II and List III of the Seventh Schedule of the Constitution. 

3. Mr. Paras Kuhad, learned A.S.G., appearing for the Union of India in Writ Petition (C) 

No.490 of 2005, also relied on the judgment of the Constitution Bench of this Court in                   

K. Prabhakaran v. P. Jayarajan, etc. (supra) on the validity of sub-section (4) of Section 8 

of the Act and the reasoning given in answer to question no.3 in the judgment mentioned 

above of this Court. He further submitted that sub-section (4) of Section 8 of the Act does 

not lay down disqualifications for members of Parliament and the State Legislatures 

different from the disqualifications laid down for persons to be chosen as members of 

Parliament and the State Legislatures in sub-sections (1), (2) and (3) of Section 8 of the Act. 

He submitted that sub-section (4) of Section 8 of the Act merely provides that the very same 

disqualifications laid down in sub-sections (1), (2), and (3) of Section 8 of the Act shall in 

the case of sitting members of Parliament and State Legislatures take effect only after the 

appeal or revision is disposed of by the Appellate or Revisional Court as the case may be if 

an appeal or revision is filed against the conviction 

4. Mr Kuhad further submitted that Mr Nariman is not right in his submission that the 

remedy of a sitting member who is convicted or sentenced and gets disqualified under sub-

section (1), (2), or (3) of  Section 8 of the Act is to move the Appellate Court under  Section 

389  of the Code of Criminal Procedure for a stay of his conviction. He submitted that the 

Appellate Court does not have any power under  Section 389 Crpc. To stay the 

disqualification which would take effect from the date of conviction and therefore a 

safeguard had to be provided in sub-section (4) of  Section 8 of the Act that the 

disqualification, despite the conviction or sentence, will not affect until the Appellate or the 

Revisional Court decides the appeal or revision. Therefore, he submitted a rationale for 

enacting sub-section (4) of  Section 8 of the Act. 

 

CONCLUSION 

"The Indian Legislature has powers expressly limited by the Act of the Imperial Parliament 

which created it, and it can, of course, do nothing beyond the limits which circumscribes 

these powers. However, when acting within these limits, it is not in any sense an agent or 

delegate of the Imperial Parliament. Still, it has and was intended to have plenary powers of 

legislation, as large and of the same nature as those of Parliament itself. 

The established Courts of Justice, when a question arises whether the prescribed limits have 

been exceeded, must of necessity determine that question. The only way they can 
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adequately do so is by looking to the terms of the instrument by which, affirmatively, the 

legislative powers were created and, negatively, they are restricted. If what has been done is 

legislation within the general scope of the affirmative words which give the power, and if it 

violates no express condition or restriction by which that power is limited (in which 

category would, of course, be included any Act of the Imperial Parliament at variance with 

it), it is not for any Court of Justice to inquire further or to enlarge those conditions and 

restrictions constructively." 

"A right to vote is a statutory right, and the law gives it, the law takes it away. Persons 

convicted of a crime are kept away from elections to the Legislature, whether to the State 

Legislature or Parliament or other public elections. The court has no hesitation in 

interpreting the Constitution and the Laws framed under it, read together, that persons in the 

police's lawful custody also will not be voters, in which case, they will neither be electors. 

The law temporarily takes away the power of such persons to go anywhere near the election 

scene. To vote is a statutory right. It is a privilege to vote, which privilege may be taken 

away. In that case, the elector would not be qualified, even if his name is on the electoral 

rolls. The name is not struck off, but the qualification to be an elector and the privilege to 

vote when in the lawful custody of the police is taken away." 
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MOHD. AHMED KHAN VS SHAH BANO BEGUM AND ORS. 

[(1985) 2 SCC 556] 

 

 

ISSUES 

1.Whether Section 125 of the Criminal Procedure Code will apply to Muslims. 

2.Whether the mere payment of Mehr by the husband on divorce is sufficient enough to rid 

him of any duty to pay maintenance to the wife after that. 

 

L.A.W. 

Regarding Sections 125 and 127 (3) (b) of the Code, the wife had filed a suit for 

maintenance under section 125 of CrPC. The husband built his defense on Section 127(3)(b) 

of CrPC. 

 

=> Section 125 in The Code Of Criminal Procedure, 1973 

125. Order for maintenance of wives, children, and parents. 

(1) If any person having sufficient means neglects or refuses to maintain- 

(a) his wife, unable to maintain herself, or 

(b) Whether married or not, his legitimate or illegitimate minor child was unable to maintain 

itself or UBS. by Act 45 of 1978, s. 12, for" Chief Judicial Magistrate" (w. e. f, 18- 12- 1978 

). 

(c) his legitimate or illegitimate child (not being a married daughter) who has attained 

majority, where such child is, because of any physical or mental abnormality or injury 

unable to maintain itself, or 

(d) his father or mother, unable to maintain himself or herself, a Magistrate of the first class 

may, upon proof of such neglect or refusal, order such person to make a monthly allowance 

for the maintenance of his wife or such child, father or mother, at such monthly rate not 

exceeding five hundred rupees in the whole, as such Magistrate thinks fit, and to pay the 

same to such person as the magistrate may from time to time direct: 

 

They provided that the magistrate may order the father of a minor female child referred to in 

clause (b) to make such allowance until she attains her majority if the magistrate is satisfied 
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that the husband of such minor female child if married, is not possessed of sufficient means. 

Explanation.- For this Chapter,- 

(a) "minor" means a person who, under the provisions of the Indian Majority Act, 1875 (9 of 

1875 ); is deemed not to have attained his majority; 

(b) "wife" includes a woman who has been divorced by, or has obtained a divorce from, her 

husband and has not remarried. 

(2) Such allowance shall be payable from the date of the order or, if so ordered, from the 

application's date for maintenance. 

(3) If any person so ordered fails without sufficient cause to comply with the order, any such 

Magistrate may, for every breach of the order, issue a warrant for levying the amount due in 

the manner provided for imposing fines, and may sentence such person, for the whole or any 

part of each month's allowances remaining unpaid after the execution of the warrant, to 

imprisonment for a term which may extend to one month or until payment if sooner made: 

Provided that no contract shall be issued for the recovery of any amount due under this 

section unless application be made to the court to levy such amount within one year from 

the date on which it became due: Provided further that if such person offers to maintain his 

wife on condition of her living with him, and she refuses to live with him, such 

The magistrate may consider any grounds of refusal stated by her and may make an order 

under this section notwithstanding such offer if he is satisfied that there is just ground for so 

doing. Explanation.- If a husband has contracted marriage with another woman or keeps a 

mistress, it shall be considered to be just ground for his wife's refusal to live with him. 

(4) No Wife shall be entitled to receive an allowance from her husband under this section if 

she is living in adultery, or if, without any sufficient reason, she refuses to live with her 

husband, or if they are living separately by mutual consent. 

(5) On proof that any wife in whose favor an order has been made under this section is 

living in adultery, or that without sufficient reason she refuses to live with her husband, or 

that they are living separately by mutual consent, the magistrate shall cancel the order. 

 

=>Section 127(3)(b) in The Code Of Criminal Procedure, 1973 

(b) her husband has divorced the woman and that she has received, whether before or after 

the date of the said order, the whole of the sum which, under any customary or personal law 

applicable to the parties, was payable on such divorce, cancel such order,- 

(i) in the case where such sum was paid before such order, from the date on Which such 

order was made, 
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(ii) in any other case, from the date of expiry of the period, if any, for which the husband has 

paid maintenance by the woman; 

=> Verses (Aiyats) 241 and 242 of the Quran show that according to the Prophet, there is an 

obligation on Muslim husbands to provide for their divorced wives. (See 'The Holy Quran' 

by Yusuf Ali, Page 96). The translation of Ayats 240 to 242 in 'The Meaning of the Quran' 

(Vol. I, published by the Board of Islamic Publications, Delhi) reads thus: 

Aiyats 240-241: "Those of you, who shall die and leave wives behind them, should make a 

will to the effect that they should be provided with a year's maintenance and should not be 

turned out of their homes. However, if they leave the homes of their own accord, you shall 

not be answerable for whatever they reasonably choose for themselves; Allah is All-

Powerful, All-wise. Likewise, divorced women should also be given something under the 

known fair standard. This is an obligation upon the God-fearing people." 

Ayat 242: "Thus Allah makes clear His commandments for you: It is expected that you 

will use your common sense." 

 

APPLICATION 

1. The Hon'ble Court, after studying the Scriptures, believed: "These Aiyats leave no doubt 

that the Quran imposes an obligation on the Muslim husband to make provision for or to 

provide maintenance to the divorced wife." (para 25) 

 => The Supreme Court in the present case quoted Bai Tahira v. Ali Hussain Fidaalli 

Chothia and Fuzlunbi v. K. Khader Vali as these decisions took the view that the divorced 

Muslim wife is entitled to apply for maintenance under Section 125. The apex court further 

clarified an error in the ruling of Bai Tahira added that "Mahr, not being payable on divorce, 

does not fall within the meaning of that provision (Section 127(3)(b) of CrPC)" (para 33). 

The court believed that the payment of Mehar does not absolve the husband's duty to pay 

maintenance to his wife under Section 127(3)(b) of the Code. 

=> Justice Sikri, in Nanak Chand v. Shri Chandra Kishore Agarwala[4], pointed out that 

the scope of the Hindu Adoptions and Maintenance Act 1956 and that of Section 488 was 

different, and opined that Section 488 (of CrPC 1898) was "applicable to all persons 

belonging to all religions and had no relationship with the personal law of the parties." (para 

8) Affirming Nayak Chand, the court in the present case upheld that Section 488 of the 

CrPC 1898 (which is replicated in substance as Section 125 of CrPC 1973) applies to all the 

citizens irrespective of their religion, thereby concluding that Section 125 of the Code 
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applies to Muslim women. Further precedents had been discussed in the present case; 

however, they are not directly in point with the legal questions at hand. 

2.Whether the payment of Mehar by the husband on divorce is sufficient to absolve him of 

any duty to pay maintenance to the wife. 

"...there is no escape from the conclusion that a divorced Muslim wife is entitled to apply 

for maintenance under Section 125 and that, Mahr is not a sum which, under the 

 

Muslim Personal Law is payable on divorce." (para 32) 

The court reached the above conclusion supporting the ruling in Bai Tahira, where Justice 

Krishna Iyer held that "...The payment of illusory amounts (referring to 'Mehar') by way of 

customary or personal law requirements will be considered to reduce the maintenance rate. 

Still, it cannot eradicate that rate unless it is a reasonable substitute." (p.82, Bai Tahira). 

3.Whether there is any provision in the Muslim Personal Law under which a sum is payable 

to the wife 'on divorce.' 

Referring to the views put forth by the learned scholars (Mulla, Tyabji, and Paras Diwan), 

the court concluded that "These statements in the textbook are inadequate to establish the 

proposition that the Muslim husband is not under an obligation to provide for the 

maintenance of his divorced wife, who is unable to maintain herself." (para 16) "The sum 

settled by way of Mahr is generally expected to take care of the ordinary requirements of the 

wife, during the marriage and after. But these provisions of the Muslim Personal Law. 

Do not countenance cases in which the wife is unable to maintain herself after the 

divorce. We consider it incorrect but unjust to extend the scope of the statements extracted 

above to cases in which a divorced wife cannot maintain herself. We believe that the 

application of those statements of law must be restricted to that class of cases, in which 

there is no possibility of vagrancy or destitution arising out of the indigence of the divorced 

wife" (para 16) 

"Since the Muslim Personal Law, which limits the husband's liability to provide for the 

maintenance of the divorced wife to the period of iddat, does not contemplate or 

countenance the situation envisaged by Section 125, it would be wrong to hold that the 

Muslim husband, according to his law, is not under an obligation to provide maintenance, 

beyond the period of iddat, to his divorced wife who is unable to maintain herself." (para 

16) 

The court concluded that the husband's liability to pay maintenance to the wife extends 

beyond the iddat period if the wife does not have sufficient means to maintain herself. 
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4.Whether Section 125 of the Code applies to Muslims. 

Referring to Section 125 of the Code, the court said: "The religion professed by a spouse or 

by the spouses has no place in the scheme of these provisions. Whether the spouses are 

Hindus or Muslims, Christians or Parsis, pagans or heathens is wholly irrelevant in applying 

these provisions. The reason for this is axiomatic, in the sense that Section 125 is a part of 

the Code of Criminal Procedure, not of the Civil Laws which define and govern the right 

and obligations of the parties belonging to particular religions, like the Hindu Adoptions and 

Maintenance Act, the Shariat, or the Parsi Matrimonial Act." (para 7) 

 "Clause (b) of the Explanation to Section 125(1), which defines 'wife' as including a 

divorced wife, contains no words of limitation to justify the exclusion of Muslim women 

from its scope." (para 7) 

"'Wife' means a wife as defined, irrespective of the religion professed by her or by her 

husband. Therefore, a divorced Muslim woman, so long as she has not remarried, is a 'wife' 

for Section 125. The statutory right available to her under that section is unaffected by the 

provisions of the personal law applicable to her." (para 9) 

5.Whether Section 125 would prevail over the personal law of the parties in cases where 

they conflict. 

The court, in answering this question, gave the example of the Islamic Law regarding 

polygamy: 

 "It is too well-known that "A Mahomedan may have as many as four wives at the same 

time but not more. If he marries a fifth wife when he is already four, the marriage is not 

void, but merely irregular" The explanation confers upon the wife the right to refuse to live 

with her husband if he contracts another marriage, leave alone 3 or 4 other marriages." and 

held-"It shows, unmistakably, that Section 125 overrides the personal law if there is any 

conflict between the two." (para 11) 

6. Whether there is any conflict between the provisions of Section 125 and those of the 

Muslim Personal Law on the Muslim husband's liability to provide for the maintenance of 

his divorced wife. 

"The true position is that, if the divorced wife can maintain herself, the husband's liability 

for providing maintenance for her ceases with the expiration of the period of iddat. If she 

cannot maintain herself, she is entitled to take recourse to Section 125 of the Code. The 

outcome of this discussion is that there is no conflict between the provisions of Section 125 



 
 

 
 

31  

and those of the Muslim Personal Law on the question of the Muslim husband's obligation 

to provide maintenance for a divorced wife who is unable to maintain herself." (para 16). 

 

CONCLUSION 

=>DIRECTIONS OF THE COURT 

Dismissing the appeal, the court held: 

1) The payment of Mehar by the husband on divorce is not sufficient to absolve him of the 

duty to pay maintenance to the wife. 

2) The husband's liability to pay maintenance to the wife extends beyond the iddat period if 

the wife does not have sufficient means to maintain herself. 

3) Section 125 of the Code applies to all citizens irrespective of their religion 

4) Section 125 overrides the personal law if there is any conflict between the two. 

5) There is no conflict between the provisions of Section 125 and those of the Muslim 

Personal Law on the question of the Muslim husband's obligation to provide maintenance 

for a divorced wife who is unable to maintain herself. 

=> The Shah Bano judgment attracted much opposition, with authoritative bodies being 

against the decision for its being against Islamic law provisions. 

This lead to the enactment of the Muslim Women (Protection of Rights on Divorce) Act, 

1986, which provided Muslim women receiving a large, one-time payment from their 

husbands during the period of iddat, instead of a maximum monthly payment of ₹500. This 

upper limit has since been removed. 

The case had again spurred the debate on the Uniform Civil Code in India, but the pressure 

exerted by orthodox Muslims caused women's organizations and secularists to cave in. 

The validity of the Muslim Women Act was challenged in Danial Latifi & Anr v. Union Of 

India. In a nutshell, the husband provided maintenance till the wife remarried and not just 

limited it to the iddat. 

 

 

 

 

 

 

 

 



 
 

 
 

32  

MANEKA GANDHI VS UNION OF INDIA (A.I.R. 1978 SC 

597) (1978) 

 

ISSUES 

1. Are the provisions under Articles 21, 14, and 19 connected, or are they mutually 

exclusive? 

2. Should the procedure established by law be tested for reasonability, which was the 

procedure laid down by the Passport Act of 1967? 

3. If the right to travel outside the country is a part of Article 21 or not? 

4.Is a legislative law that snatches away the right to life reasonable? 

 

L.A.W. 

The view expressed in A. K. Gopalan's case was revisited in this case after about 28 years. 

 • The main issues were whether the right to go abroad is a part of the right to personal 

liberty under Article 21 and whether the Passport Act prescribes a 'procedure' as required by 

Article 21 of the Constitution. 

 • The SC held that the right to go abroad is a part of the right to personal liberty under 

Article 21. 

• The SC also ruled that an enabling law's mere existence was not enough to restrain 

personal liberty. "The procedure prescribed by law has to be fair, just and reasonable, not 

fanciful, oppressive or arbitrary." 

2. Article 21 in The Constitution Of India 1949 

Protection of life and personal liberty No person shall be deprived of his life or individual 

liberty except according to the procedure established by law 

 

=> Right to personal liberty 

"No person shall be deprived of personal liberty according to the procedure established by 

law." 

 The protection of our liberty is the mere responsibility of our law, as our Constitution of 

India quoted. As we see, the Supreme Court is the guardian of the Constitution of India. So, 

according to this, Supreme Court has the mere responsibility to protect and guarantee 

fundamental rights. As a citizen of India, we have all the fundamental rights which are 
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established by law. So we can enforce it through the Supreme Court whenever our 

fundamental rights get violated. 

Right to constitutional remedy is the Part of fundamental rights, so it is the Supreme Court's 

responsibility to exercise the Judicial Review through writs or orders to enforce fundamental 

rights. The Supreme court has made the judicial process a bulwark of personal liberties. 

The Constitution of India is the most valuable law. Personal liberty is developed from the 

Magna Carta. Personal freedom is not subjected to imprisonment, arrest, or other physical 

coercion in any manner. Positivity is an essential element of individual liberty. 

 

=> Right to Equality 

The right to equality is also Part of Article 21 of the Indian Constitution, the fundamental 

right. This right includes equality before the law, the prohibition of discrimination, etc. No 

citizen can be discriminated against based on sex, caste, color, creed, or religion. Moreover, 

it is a fundamental right that cannot be violated by anyone. If this right is broken, then it is 

the dishonor of Article 21. 

3. While delivering the landmark judgment, the court altered the face of the Constitution by 

stating that though the maxim used in Article 21 is "procedure established by law" rather 

than "due process of law" nevertheless, the procedure mentioned therein must necessarily be 

free from the vices of irrationality and arbitrariness. 

4. The court overruled Gopalan by stating that there is a unique relationship between the 

provisions of Article 14, 19 & 21, and every law must pass the tests of the said provisions. 

Earlier in the Gopalan case, the majority held that these provisions in themselves are 

mutually exclusive. Therefore, to correct its earlier mistake, the court held that these 

provisions are not mutually exclusive and dependent on each other. 

5. The court held that the scope of "personal liberty" is not to be construed in a narrow and 

stricter sense. The court said that personal liberty has to be understood in the broader and 

liberal sense. Therefore, Article 21 was given an expansive interpretation. The court 

obligated the future courts to expand the horizons of Article 21 to cover all the Fundamental 

Rights and avoid construing it in a narrower sense. 

6. The right to travel abroad as held in Satwant Singh is within the scope of guarantees 

mentioned under Article 21. 

7. Section 10(3)(c) of Passport Act 1967 is not violative of neither Article 21 nor Article 

19(1)(a) or 19 (1)(g). The court further held that the said 1967 provision was also not in 

contradiction of Article 14. Since the said provision provides an opportunity to be heard, the 
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court rejected the petitioner's contention that the phrase "in the interests of the general 

public" is not vague. 

8. The court held that Section 10(3)(c) & 10(5) is an administrative order, therefore, open to 

challenge on the grounds of mala fide, unreasonable, denial of natural justice and ultra vires. 

9. The court also suggested that the government to provide reasons in every case ordinarily 

and should rarely use the prerogative of Section 10(5) of the 1967 act. 

10. The rights discussed under 19(1)(a) & 19(1)(g) are not confined to the territorial limits 

of India. 

 

APPLICATIONS 

Arguments of the petitioners 

1. Through the administrative order that seized the passport on 4th July 1977, the State has 

infringed upon the Petitioner's Fundamental Rights of freedom of speech & expression, right 

to life & personal liberty, and travel abroad, and the right to freedom of movement. 

2.The provisions given in Articles 14, 19 & 21 should be read together and are not mutually 

exclusive. Only a cumulative reading and subsequent interpretation will lead to the 

observance of natural justice principles and the true spirit of constitutionalism. India might 

not have adopted the American concept of the "due process of law"; nevertheless, the 

procedure established by law should be fair and just, reasonable, and not be arbitrary. 

3. Section 10(3)(c) of the Passport Act violates Article 21 insofar as it violates the right to 

life & personal liberty guaranteed by this article. 

4. Audi Alteram Partem, i.e., the opportunity to be heard, is invariably acknowledged as a 

vital component of natural justice principles. Even if these principles of natural justice are 

not expressly mentioned in any of the Constitution's provisions, the idea behind 

Fundamental Rights' spirit embodies these principles' very crux. 

 

Contentions of the respondents 

1. The respondent stated before the court that the passport was confiscated since the 

petitioner had to appear before a government committee for a hearing. 

2. The respondent asserted that the word 'law' under Article 21 could not be understood as 

reflected in natural justice's fundamental rules, emphasizing the principle laid down in the A 

K Gopalan case. 
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3. Article 21 contains the phrase "procedure established by law," & such procedure does not 

have to pass the test of reasonability. It need not necessarily be following the Articles 14 & 

19. 

4. The framers of our Constitution had long debates on the American "due process of law" 

versus the British "procedure established by law." The marked absence of the due process of 

law from the provisions of the Indian Constitution indicates the constitution-makers' 

intentions. 

 

CONCLUSION 

The judgment's most important feature was the interlinking it laid down between the 

provisions of Articles 19, 14, and 21. Through this link, the supreme court made these 

provisions inseparable and into a single entity. Any procedure has to meet all the 

requirements mentioned under these three articles to be held valid. As a result, this judgment 

enlarged the scope of personal liberty significantly and preserved the fundamental & 

constitutional right to life. 

This judgment, apart from protecting citizens from the unchallenged actions of the 

Executive, also preserved the sanctity of parliamentary law when it refused to strike down 

the 1967 Act's Sections 10(3)(c) and 10(5). 

 

The judgment paved the way for the Apex Court to bring into the ambit of Article 21 other 

necessary rights like Right to Clean Water, Right to Clean Air, Right to freedom from Noise 

Pollution, Standard Education, Speedy Trial, Fair Trial, Right to Livelihood, Legal Aid, 

Right to Food, Right to Clean Environment, Right to Medical Care, etc. 

Maneka Gandhi's case gave the term ' liberty' the most exhaustive possible interpretation 

and affected the Constitution's drafters' intention. While adding a whole new dimension to 

the concept of 'personal liberty,' this case extended the protection of Art. 14 to every 

person's liberty and additional protection of Art. 19 to the personal freedom of every citizen. 
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NATIONAL LEGAL SERVICES AUTHORITY VS UNION OF 

INDIA & O.R.S. (2014) 

 

ISSUES 

As it is clear, these petitions essentially raise an issue of "Gender Identity," which is the core 

issue. It has two facets, viz.: 

(a) Whether a person who is born as a male with predominantly female orientation (or vice-

versa), has a right to get himself to be recognized as a female as per his choice more so, 

when such a person after having undergone the operational procedure, changes his/her sex 

as well? 

(b) Whether transgender (TG), who are neither males nor females, have a right to be 

identified and categorized as a "third gender"? 

 

Law 

1. According to Article 14 (right to equality) of the Indian Constitution, no person shall be 

discriminated against based on sex, religion, etc. The State shall not deny any person 

equality before the law within India's territory. It is not restricted to males and females. 

2. According to Article 15 of the Indian Constitution 

The State shall not, on the ground of race, sex, religion, etc., be Also discriminated no 

person should be on the grounds of religion, race, sex, etc. be restricted to use wells, shops, 

public restaurants, etc. They should also not be limited to use wells, roads, etc. It should not 

prevent the State from making any special provision for children and women. 

3. Article 19 of the Indian Constitution, which guarantees citizens freedom of speech, forms 

associations or unions meet peacefully without any arms, etc., is also being violated here 

and is perhaps one of the fundamental rights broke. We can often see that transgender 

people do not get to dress the way they like, as it is against our country's culture. This right 

includes the right to expression of one's self-identified gender. This expression may be done 

through dress, words, action or behavior, or any other manner. 

 

4. And finally, Article 21 of our Constitution, which is the most extensive right, guarantees 

citizens the right to personal life and liberty, i.e., no person shall be deprived of his life and 

individual freedom except by law. Transgender has every right to live their life in a 
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dignified and a respectful way. It also includes the right to live with human dignity. 

Expression of oneself concerning a gender that is self-recognized is an essential part of 

Article 21. 

5. Article 16 is also being violated, which says that all citizens should have equal 

opportunities. No person shall, on grounds only of religion, race, caste, sex, descent, place 

of birth, residence, etc. Transgender is not given equal job opportunities. 

6. There are many international laws as well which are being violated according to the 

petitioners, who are as follows 

International Covenant on Civil and Political Rights (ICCPR). 

Article 6 (right to life). 

Article 7 (prohibition of torture or cruel, inhuman, or degrading treatment). 

Article 16 (recognition before the law), 

Universal Declaration of Human Rights (UDHR) 

Article 6 (right to life) 

Yogyakarta Principles, Principles 1 (universal enjoyment of human rights), 2 (rights to 

equality and non-discrimination), 3 (right to recognition before the law), 6 (right to privacy), 

4 (right to life), 9 (right to treatment with humanity while in detention), 

6 (right to privacy), 18 (protection from medical abuses) 

Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) 

Articles 11 (discrimination in employment) and 24 (commitment of State parties) 

Convention for Protection of Human Rights and Fundamental Freedoms (European 

Convention of Human Rights), Article 8 (right to respect for private and family life), and 14 

(non-discrimination) 

Vienna Convention on the Law of Treaties Articles 31, 32 (Interpretation of International 

Conventions). 

 

APPLICATION 

Several interveners joined the petitioners. 

They argued that only binary genders of male and female were recognized under Indian law. 

The lack of legal measures to cater to the represented groups' needs contradicted several 

constitutional rights, including the rights to a dignified life, equality before the law, non-

discrimination, and freedom of expression. 

They are disrespected and exploited by people. The petitioners argued and reasoned how 

each fundamental right is being violated. 
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1. Article 14 of the Constitution of India states that the state shall not deny to "any person" 

equality before the law or the equal protection of the laws within the territory of India. It 

also ensures equal protection and hence a positive obligation on the state to provide similar 

safety of laws by bringing in necessary social and economic changes, so that everyone 

including TGs may enjoy equal protection of laws and nobody is denied such protection. It 

does not restrict the word 'person' and its application only to male or female. 

Hijras/transgender persons who are neither male/female fall within the expression 'person' 

and, hence, entitled to legal protection of laws in all spheres of State activity, including 

employment, healthcare, education as well as equal civil and citizenship rights, as enjoyed 

by any other citizen of this country. Discrimination on the grounds of sexual orientation or 

gender identity impairs equality before the law and equal protection of the law and violates 

Article 14 of India's Constitution. 

2. Articles 15 and 16 prohibit discrimination against any citizen on specifically enumerated 

grounds, including the basis of 'sex.' In fact, both Articles banning all forms of gender bias 

and gender-based discrimination. Constitution makers emphasized the fundamental right 

against sex discrimination to prevent the direct or indirect attitude to treat people differently, 

not conforming with stereotypical generalizations of binary genders. Both gender and 

biological attributes constitute distinct components of sex. Biological characteristics, of 

course, include genitals, chromosomes, and secondary sexual features, but gender attributes 

include one's self-image, the deep psychological or emotional sense of sexual identity, and 

character. The discrimination on the ground of 'sex' under Articles 15 and 16 includes 

discrimination on gender identity. 

The expression 'sex' used in Articles 15 and 16 is not just limited to the biological sex of 

male or female but intended to include people who consider themselves neither male nor 

female, articles 15(2) to (4). Article 16(4), read with the Directive Principles of State Policy 

and various international instruments to which Indian is a party, call for social equality, 

which the TGs could realize, only if facilities and opportunities are extended to them so that 

they can also live with dignity and equal status with other genders. 

3. Article 21 of the Constitution of India reads as follows: Protection of life and personal 

liberty – No person shall be deprived of his life or individual liberty except according to the 

procedure established by law." Article 21 is the heart and soul of the Indian Constitution, 

which speaks of the rights to life and personal liberty. The right to life is one of the basic 

fundamental rights, and not even the state has the authority to violate or take away that right. 

Recognition of one's gender identity lies at the heart of the fundamental right to dignity. 
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Gender, as already indicated, constitutes the core of one's sense of being and an integral part 

of a person's identity. Therefore, legal recognition of gender identity is Part of the right to 

dignity and freedom guaranteed under our Constitution. 

4. Section 377of the IPC found a place in the Indian Penal Code, 1860, before the enactment 

of the Criminal Tribes Act that criminalized all penile- non-vaginal sexual acts between 

persons, including anal sex and oral sex, at a time when transgender persons were also 

typically associated with the prescribed sexual practices. 

While talking about gender identity and sexual orientation, Justice K.S. Radhakrishnan said 

that these both are different concepts. 

5. Gender identity is one of the most fundamental aspects of life, which refers to a person's 

intrinsic sense of being male, female, transgender, or transsexual. Gender identity refers to 

each person's deeply felt internal and 

The individual experience of gender, which may or may not correspond with the sex 

assigned at birth, including the personal sense of the body, which may involve a freely 

chosen modification of bodily appearance or functions by medical, surgical, or other means 

and other expressions of gender, including dress, speech, and mannerisms. Gender identity, 

therefore, refers to an individual's self-identification as a man, woman, transgender, or other 

identified category. 

6. Sexual orientation refers to an individual's enduring physical, romantic, and emotional 

attraction to another person. Sexual orientation includes transgender and gender-variant 

people with heavy sexual orientation. Their sexual orientation may or may not change 

during or after gender transmission, containing homo-sexuals, bisexuals, heterosexuals, 

asexual, etc. 

 

=> The Supreme Court took into consideration different foreign judgments like 

1. In Corbett v. Corbett, the Court in England was concerned with the gender of a male to 

female transsexual in the context of the validity of a marriage. In this case, the court said 

that the law should adopt the chromosomal, gonadal, and genital tests, and if all three are 

congruent, that should determine a person's sex for marriage. Learned Judge expressed the 

view that any operative intervention should be ignored. The biological sexual Constitution 

of an individual is fixed at birth, at the latest. It cannot be changed either by the natural 

development of organs of the opposite sex or by medical or surgical means. 
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2. In New Zealand, in Attorney-General v. Otahuhu Family Court, Justice Ellis noted that 

once a transsexual person has undergone surgery, they can no longer operate in their 

original sex. 

3. In Christine Goodwin v. United Kingdom (Application No.28957/95 - Judgment dated 

11th July 2002), the European Court of Human Rights examined an application alleging 

violation of Articles 8, 12, 13, and 14 of the Convention for Protection of Human Rights and 

Fundamental Freedoms, 1997 in respect of the legal status of transsexuals in the UK and 

particularly their treatment in the sphere of employment, social security, pensions, and 

marriage. Applicants, in that case, had a tendency to dress as a woman from early childhood 

and underwent aversion therapy in 1963-64. In the mid- 1960s, she was diagnosed as a 

transsexual. Though she married a woman and had four children, her inclination was that 

her "brain sex" did not fit her body. Until 1984 she dressed as a man for work but as a 

woman in her free time. In January 1985, the applicant began treatment at the Gender 

Identity Clinic. In October 1986, she underwent surgery to shorten her vocal cords. In 

August 1987, she was accepted on the waiting list for gender reassignment surgery and later 

underwent that surgery at a National Health Service hospital. 

 

=> Legislations in other countries have also been analyzed 

In the international human rights law, many countries have enacted laws for recognizing 

rights of transsexual persons who have undergone either partial/complete SRS, including the 

United Kingdom, Netherlands, Germany, Australia, Canada, Argentina, etc. 

 1. The United Kingdom has passed the General Recommendation Act, 2004. The Act is all-

encompassing as not only does it provide legal recognition to the acquired gender of a 

person, but it also lays down provisions highlighting the consequences of the newly 

acquired gender status on their legal rights and entitlements in various aspects such as 

marriage, parentage, succession, social security and pensions, etc. One of the Act's notable 

features is that it is not necessary that a person needs to have undergone or in the process of 

undergoing an SRS to apply under the Act. 

2. In Australia, two Acts are dealing with the gender identity, (1) Sex Discrimination Act, 

1984; and (ii) Sex Discrimination Amendment (Sexual Orientation, Gender Identity and 

Intersex Status) Act, 2013 (Act 2013). Act 2013 amends the Sex Discrimination Act, 1984. 

Act 2013 defines gender identity as the appearance or mannerisms or other gender-related 

characteristics of a person (whether by way of medical intervention or not) with or without 

regard to the person's designated sex at birth. 
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=> LEGAL RECOGNITION OF THIRD/TRANSGENDER IDENTITY 

 Social exclusion and discrimination on gender, stating that one does not conform to the 

binary gender (male/female), prevail in India. The historical background of transgender 

people in India has been analyzed, they were treated with respect in the past, though not 

present. Court has perceived a wide range of transgender-related identities: 

Hijras: Hijras are biological males who reject their 'masculine' identity in due course of 

time to identify either as women, or "not- men," or "in-between man and woman," or 

"neither man nor woman". 

Eunuch: Eunuch refers to an emasculated male and intersex to a person whose genitals are 

ambiguously male-like at birth, but this is discovered the child previously assigned to the 

male sex, would be recategorized as intesexexd – as a Hijra. 

Kothi: Kothis are a heterogeneous group. 'Kothis' can be described as biological males who 

show varying degrees of 'femininity' – which may be situational. Some proportion of Kothis 

have bisexual behavior and get married to a woman. 

Jogos/Jogadas: Jogtas or Jogappas are dedicated to and serve as a servant of Goddess 

Renuka Devi (Yellamma), whose temples are present in Maharashtra and Karnataka. 'Jogta' 

refers to the male servant of that Goddess, and 'Jogi' refers to the female servant (also 

referred to as 'Devadasi'). 

Shiv-Shaktis: Shiv-Shaktis are considered males who are possessed by or Particularly close 

to a goddess and have feminine gender expression. Usually, Shiv-Shaktis are inducted into 

the Shiv- Shakti community by senior gurus, who teach them the norms, customs, and 

rituals to be observed by them. Transgender people, as a whole, face multiple forms of 

oppression in this country. However, many of them do experience violence and 

discrimination because of their sexual orientation or gender identity. 

On the other hand, the defendants defended by saying that the state government has set up 

an "Expert Committee on Issues Relating to Transgender." They noted that the petitioner's 

views would be sought as part of the process. Various states and union territories have also 

argued that they have taken significant steps to improve the conditions and status of the 

transgender community. 

 

CONCLUSION 
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To safeguard and protect the rights of the transgender people guaranteed in India's 

Constitution, it was declared that: Hijras, Eunuchs, apart from binary gender, must be 

treated as "third gender." 

Transgender persons' right to decide their self-identified gender is also upheld. 

=> Supreme Court directed Centre and State Government 

1.Grant legal recognition of their gender identity such as male, female, or as the third 

gender. 

2.Take steps to treat them as socially and educationally backward classes of citizens and 

extend all kinds of reservation in admission cases in educational institutions and for public 

appointments. 

3.Operate separate HIV Sero-surveillance Centres since Hijras/ Transgenders face several 

sexual health issues. 

4.Seriously address the problems being faced by Hijras/Transgender people such as fear, 

shame, gender dysphoria, social pressure, depression, suicidal tendencies, social stigma, 

etc., and any insistence for SRS for declaring one's gender is immoral and illegal. 

5.Take proper measures to provide medical care to TGs in the hospitals and provide them 

with separate public toilets and other facilities. 

6.Take steps for framing various social welfare schemes for their betterment. 

7.Take steps to create public awareness so that TGs will feel that they are also Part and 

parcel of the social life and be not treated as untouchables. 

8.Take measures to regain their respect and place in society, which they enjoyed in our 

cultural and social life. 

So, in the end, it depends on what we make out of it, and we should remember that our 

preamble starts with "We the people of India". 
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SHANKARI PRASAD VS UNION OF INDIA [1952] SCR 89 

(1951) 

 

ISSUES 

1. Whether the 1st Constitutional Amendment, 1951, passed by the Parliament is valid. 

2. Whether the word 'law' used under Article 13(2) also includes the 'law of the amendment 

of India's Constitution. 

 

LAW 

Article 13(2) of the Constitution of India. 

Article 31A and 31B of the Constitution of India. 

Article 368 of the Constitution of India. 

Article 132 of the Constitution of India. 

Article 226 of the Constitution of India. 

 

Application of Law 

1. Article 13(2) mentions that no law can be enacted, which abridges the Fundamental 

Right. 

2. Article 368 provides for the amending power of the Constitution. 

 

Article 13 in The Constitution Of India 1949 

13. Laws inconsistent with or in derogation of the fundamental rights 

(1) All laws in force in the territory of India immediately before the commencement of this 

Constitution, in so far as they are inconsistent with the provisions of this Part, shall, to the 

extent of such inconsistency, be void 

(2) The State shall not make any law which takes away or abridges the rights conferred by 

this Part and any law made in contravention of this clause shall, to the extent of the 

contravention, be void 

(3) In this article, unless the context otherwise requires law includes any Ordinance, order, 

bye-law, rule, regulation, notification, custom or usages having in the territory of India the 

force of law; laws in force includes laws passed or made by the legislature or other 
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competent authority in the territory of India before the commencement of this Constitution 

and not 

previously repealed, notwithstanding that any such law or any part thereof may not be then 

in operation either at all or in particular areas 

(4) Nothing in this Article shall apply to any amendment of this Constitution made under 

Article 368 Right of Equality 

 

Article 368 in The Constitution Of India 1949 

368. Power of Parliament to amend the Constitution and procedure therefor 

(1) Notwithstanding anything in this Constitution, Parliament may in the exercise of its 

constituent power amend by way of addition, variation or repeal any provision of this 

Constitution under the procedure laid down in this article 

(2) An amendment of this Constitution may be initiated only by the introduction of a Bill for 

the purpose in either House of Parliament, and when the Bill is passed in each House by a 

majority of the total membership of that House present and voting, it shall be presented to 

the President who shall give his assent to the Bill and thereupon the 

ConstitutionConstitution shall stand amended following the terms of the Bill: 

 

Provided that if such amendment seeks to make any change in 

(a) Article 54, Article 55, Article 73, Article 162 or Article 241, or 

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part XI, or 

(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of States in Parliament, or 

(e) the provisions of this article, the amendment shall also require to be ratified by the 

legislature of not less than one half of the States by resolution to that effect passed by those 

Legislatures before the Bill making provision for such amendment is presented to the 

President for assent 

 

(3) Nothing in Article 13 shall apply to any amendment made under this article 

(4) No amendment of this Constitution (including the provisions of Part III) made or 

purporting to have been made under this article whether before or after the commencement 

of Section 55 of the Constitution (Forty second Amendment) Act, 1976 shall be called in 

question in any court on any ground 
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(5) For the removal of doubts, it is hereby declared that there shall be no limitation whatever 

on the constituent power of Parliament to amend by way of addition, variation or repeal the 

provisions of this Constitution under this Article PART XXI TEMPORARY, 

TRANSITIONAL AND SPECIAL PROVISIONS 

 

This case dealt with the amenability of Fundamental Rights (the First Amendment's validity 

was challenged). 

• The SC Court held that the power conferred on Parliament by Art. 368 to amend is an 

extensive power and includes the power to take away the fundamental rights guaranteed by 

Part III., and 

• that in the context of Art. 13 (2), "law" must be taken to mean rules or regulations made in 

exercise of ordinary legislative power and not amendments to the Constitution made in the 

exercise of constituent power with the result that Art. 13(2) does not affect amendments 

made under Art. 368. 

• This view was reiterated in Sajjan Singh vs State Of Rajasthan, AIR 1965 SC 845 10 

 

APPLICATIONS 

 Petitioner's Argument 

1. The Parliament was incompetent in exercising its power mentioned under Article 379 as 

the power mentioned under Article 368 of amending the Constitution is not conferred on 

Parliament but is as a nominative body on the two Houses of Parliament. 

2.Under Article 368 the power conferred on them calls for collegial action from both the 

Houses of Parliament and could be justly operated only by the Parliament to be duly 

incorporated as under Chapter II of Part V. 

3. Article 368 is a complete code, and it neglects any amendments in the Bill after it is being 

given in the House for its passing. 

 

They further stated that the Bill, in this case, which has been amended on several occasions 

before it came in front of the House, the Amendment Act has not been passed in conformity 

as per the prescribed procedures in Article 368. 

4. The 1st Amendment Act, 1951, which inserts Article 31A and 31B, violates and abridges 

the Fundamental Rights conferred through Part III of the Constitution with Article 13(2). 

5. The article 31A and 31B which is inserted through the First Amendment Act, 1951, also 

seeks to bring changes in Chapter IV of Part V's Article 132 and 136 and Chapter V of Part 
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VI's article 226, these requirements for ratification under clause (b) of Article 368 has to be 

followed. It has not been ratified in here, and so they are void and unconstitutional. It also 

ultra vires the matters in List II, for which only the State Legislature and not Parliament 

have any power to make laws. 

 

=> Respondent’s Argument 

1. On the very first instance, it was submitted that according to the fundamental law of our 

independent India, the Constitution, it should not be held liable for changes as per the 

wishes of the party majorities, the framers of the Constitution have placed extraordinary 

hardships in the path of amending the Constitution by providing three different classes for 

amendment: 

First includes those which are affected by a bare majority for the passing of ordinary law. 

The second includes those which are affected by a special majority under Article 368. 

Third includes those in addition to the particular majority as required in the second class and 

ratification required by not less than one-half of the States as mentioned in the First 

Schedule in its Part A and Part B. 

2. The third class, as mentioned in Article 368, seeks changes in the provision. The 

Parliament which includes the two Houses of Parliament and the President, conferred as the 

first class of amendment. 

3. The Parliament is supposed to have been conferred with the power of amending the other 

two classes as no clear indications have been given. As the difference between the class is 

merely procedural, and no reasons have been given to put their trust in a different body. 

4. They denied the contention that Article 368 is to be considered a complete code for the 

procedure. Regarding the guidelines, it lags as there is inconsistency as to how and after the 

introduction of the notice is to be handled. Consisting of the doubts and questions on the 

Part of its opening and passing of in each House of Parliament and gaining the President's 

assent. They also contended that the legislative process would also include the amending of 

the Constitution. 

5. In the context of the word 'law' under Article 13 "must be taken to mean rules and 

regulations made in the exercise of ordinary legislative power and not amendments to the 

Constitution made in exercise of constituent power, with the result of which Article 13(2) 

does not affect amendment made under Article 368." 

6. The Parliament holds exclusive power regarding amending the Constitution, and it falls 

within the legislature's ambit in relation to subject-matter. 
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7. The judgment was delivered by Hon'ble Judge M Patanjali Sastri. 

The court unanimously held that even if the amendment is considered superior to ordinary 

legislation, it will not be able to strike its validity by Article 13(2). As given under Article 

13(2), the word' law' will be inclusive of Constitutional amendment. However, it must 

consider ordinary legislative power, and therefore the Parliament did the constitutional 

amendment in its constitutional authority is not subjected to Article 13(2) and such powers 

include the power to amend the Fundamental Rights. 

The court observed that "We are of the opinion that in the context of Article 13 law must be 

taken to mean rules and regulations made in the exercise of ordinary legislative power and 

not amendments to the Constitution made in the exercise of constituent power with the 

result that Article 13(2) does not affect amendments made under Article 368." The court 

upheld the validity of the First Amendment Act, 1951by using the literal interpretation. It 

also held that Article 368 entitle the Parliament to amend the Constitution with treating the 

Fundamental Rights with any exceptions unlike they are treated under Article 368. The 

court diverged with the view that the Fundamental Rights can be here inviolable. The 

Supreme Court narrowed the view of Article 13(2) and adopted the independent nation's 

progress through the acquisition of property. 

 

CONCLUSION 

1. The Supreme Court by dismissing the petitioners' petition has narrowed down the scope 

of Article 13(2). The unanimous decision of the bench also followed in the next case of               

Sajjan Singh v State of Rajasthan where the court upheld the Shankari Prasad case. 

2. Further Development in the Journey of Basic Structure 

The Indian judiciary gave the complete amending power, but this position later changed 

with a completely different outlook. The question regarding the amenability of the 

Fundamental Rights conferred and given in India's Constitution could be revoked or limited 

by amendment of the question still remains the centre for the conversation. The cases that 

marked and contributed in this judicial discussion started in the said case of Shankari Prasad 

are               Sajjan Singh v State of Rajasthan, Golaknath v State of Punjab and later all 

have culminated in Kesavananda Bharati v State of Kerala. 

3. Overruling of Shankari Prasad v Union of India 

The majority in the case of I.C Golaknath v State of Punjab overruled the said judgement 

and held that no distinction could be found between the power of legislative and constituent 

power. Justice Hidayatullah held that the amending power was not to be found as our 
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legislation's residuary power. The procedure as laid down in Article 368 when compiled 

resulted in the amending ability of the Constitution. It can be called the legislative power. 

The majority held that the Fundamental Right has a transcendental approach and position in 

the Constitution, and so Article 368 would be incompetent to amend the Fundamental Right. 

This added the ongoing controversy and power struggle between the judiciary and the 

legislature. 

4. I.C. Golaknath v State of Punjab was overruled 

The Supreme Court in the Kesavananda Bharati v State of Kerala overruled the Golaknath 

case. The court held that the inherent limitation of the power of Parliament in regards to 

amendment and Article 368 does not confer any power to destroy the Basic Structure of the 

Constitution. 
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SUNIL BATRA VS DELHI ADMINISTRATION & OTHERS, 

AIR 1978 SC 1675 

 

ISSUES 

1. Jurisdictional dilemma between 'duty of jail administration' and 'hands-off prisons.' 

2. Does the Supreme Court have jurisdiction to entertain the petition filed by the convicted 

person? 

3. Do prisoners have fundamental human rights as an ordinary person? 

4. Role of the procession and substantive reasonableness in dealing with brutal cell 

conditions. 

5. The court had to decide between which law is superior, whether the fundamental rights 

are superior, and the Prison Act 1894. 

6. Should the judiciary have the power to lock the Human rights behind the bar and what 

rights the prisoner also have while under confinement. 

7. Section 30(All the articles possessed by the prisoner shall be taken away from him, a 

prisoner under death sentence shall be confined separately from other prisoners) and 56 

(Jailer or his subordinate, if found to breach his duty or doing any anything against the law 

or regulation shall be punished with imprisonment, not more than 3 months or fine not 

exceeding 200 rs. Or both) of Prison Act, 1894 was challenged, as it was against Article 14 

and 21 of the Indian Constitution. 

8. What reforms should be done in the Prisons Act to run for the long run and consider the 

prisoners' human rights? 

 

LAW 

In this case, the Supreme Court explained Article 226 and 32 of the Indian Constitution that 

defines the High Court and Supreme Court powers, respectively, to issue writs. The 

Supreme Court observed that the court has the responsibility and authority to intervene to 

protect the prisoners from inhumane and harsh treatment they get inside the jail. The court 

found that although the prisoner has all the fundamental rights, even if they are convicted, 

their rights can be limited as per India's Constitution. While the prisoner is in jail, the jail 

authorities do not have any rights to punish, torture, or discriminate against the prisoner 

without the court's permission. Only the court punishes the prisoner if they deem fit. 
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1. Although Section 30(2) of the Prison Act gives power to jail authorities to keep a prisoner 

in a separate cell, it should be taken in the wrong way by the jail authorities to torture the 

prisoner, as the prisoner still possess the right to life and liberty. Section 30(2) of the Prison 

Act is violating Article 21 because the freedom of prisoners can only be curtailed when it 

has the backing of the law, and this section seems to be arbitrary as it does not speak 

anything about the separate confinement should have the support of the law 

. Court also found that Section 30(2) is not violating Article 14 of the Indian Constitution 

because prisoners under death sentence may be dangerous for other prisoners and jail 

authorities, so keeping them in the separate cell is the need of the hour. The Supreme Court 

held that a prisoner under a death sentence does not come under Section 30(2) when there 

are still chances to get the decision of the court reversed. If the Death sentence given to any 

prisoner is final and indefeasible, he can only be kept in a separate cell under Section 30(2). 

Section 56 of the Prison Act should be trimmed and controlled by the court as it violates 

human dignity and the Superintendent's powers under this section could be kept under 

check. We cannot rehabilitate the convict with brutality and disrespect; they are also human 

beings and have feelings and should be treated like that only. 

3. Definition of Solitary Confinement was wrongly taken by the Jail authorities, so the court 

said that under the subsection 8 of Section 30 it is said that 'solitary confinement' means to 

restrict the prisoner from talking to any other prisoner but this does not mean he should be 

kept away from the sight of the other prisoner. As far as Fundamental Rights are concerned, 

the state does not have the power to curtail prisoners' rights, but when there is a requirement 

to do so, it can be done by the due process of law and by taking into consideration the 

individual feelings as a Human being. 

4. Section 56 of Prison Act empowers the Superintendent to take necessary precautions by 

putting the prisoners in irons. Still, they can do that only when the local government duly 

confirms such orders and cannot do anything on their own will. In this case, Prem Chand 

was kept in a separate cell with irons and permission from the government, so the 

Superintendent was liable for his actions. 

5. The Supreme Court and High Court are the supervisors to keep a look at the violation of 

the Fundamental Rights of India's people and prisoners' rights. The honorable Supreme 

Court's judgment preserved the Fundamental Rights under Articles 14, 19, and 21 of the 

Indian Constitution against the jail's inhumane environment. 

6. Prison Act 1894 and Punjab Jail Manual requires revision as per the changing law, 

interpretation of people, and the Fundamental Rights. Prisoners are also human beings and 
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should not face inhumane conditions behind the bar, when the court is not there to look after 

them. They are under the control of jail authorities. Powers of Jail authorities should be 

curtailed and kept under check; otherwise, they may use their authority in the wrong 

direction, as we have seen in this case. 

7. The jail procedure is de-humanized, legal assistance, un-diverted by the foe system's 

negative crudities, makes us dare where we may have plagued. Keeping the Prisoner in 

separate prison is continuous torture on his mind. Even if any prisoner wants to learn from 

his previous mistakes, this behavior will not allow him to do so. The court can give only one 

death sentence, so prisoners should not be kept in separate cells; otherwise, they will die 

daily. The Supreme Court directed the district magistrate to visit jail every week so that 

he/she can keep a check on the conditions and environment in which prisoners are living; 

this was a very positive move by the Supreme Court. 

8. As the court accepted the writ petition filed by Sunil Batra, it shows that even prisoners 

are also human beings and have the right under Article 32 to file a writ in Supreme Court 

whenever their rights are being violated. The government of all states should take measures 

to end the torture on prisoners and help them so that they can reform themselves. Reforms in 

the laws need the hour, and courts should focus on bringing reforms in the statutes with the 

changing time. 

9. Jailors and Jail authorities are bound by the rule of law and are under the obligation to 

work as per the provision of law, so they cannot inflict supplementary sentences on 

prisoners. Otherwise, it will defeat the primary purpose of confinement. Keeping the 

prisoner in detention and does not allow him to talk or do any other social work will not 

change him positively but will negatively impact him, reducing the chances of reforms of 

prisoners who are under-going death sentences. Court also held that a proper review system 

for confinement and confinement should not last for more than 3 months. 

 

APPLICATION 

The petitioner Sunil Batra was a convict under a death sentence lodged in the Tihar Central 

Jail. He wrote a letter to a Supreme Court Judge regarding a complaint of a brutal assault by 

the Head Warden of the Tihar Jail on another prisoner, Prem Chand. 

=>This letter was treated as public interest litigation under Article 32 of the Supreme 

Court's Constitution. 



 
 

 
 

52  

=>In this letter, Mr. Batra mentioned a crime of torture practised upon another prisoner, 

Prem Chand, allegedly by a jail warden Maggar Singh as a means to extract money from the 

victim through his visiting relations. 

=>The Court issued notice to the state, concerned officials and appointed Dr. Y.S Chital and 

Sri Mukul Mudgal as Amicus Curiae of the court. They were approved to visit the jail, 

meet the detainees and see important archives' and meetings of fundamental observers to 

empower them to advise themselves about the encompassing conditions and occasions' 

remorseless situation. 

=> Prem Chand beard serious anal injuries because a rod was put in the anal of Prem Chand, 

which sore the question of inhumane torture on prisoners. 

=>On 2/10/1979, it came to Dr. V.K Kapoor's knowledge that a prisoner has suffered an 

injury in Anus as someone inserted a stick and he requires immediate attention. 

=>He was later admitted to the jail hospital and later to Irwin hospital. After he was 

recovered and discharged, he was sent to jail. Dr Kapoor admitted that after being taken to 

jail, he was not taken due care by jail's authorities. 

=>The counsel of two sides has sensitised the issue of jail justice admirably and catalyses 

the reason for prison reforms successfully. 

 

=> ARGUMENTS OF PETITIONER 

1. Section 30(2) of the Prison Act says that every prisoner under the death sentence should 

be placed in a separate cell, apart from other prisoners. The petition argued that even this 

section requires placing prisoners under death sentence in an individual cell; it does not give 

the authority to jail administration to arrogate to itself the power given by this Act. 

2. As Prem Chand was a French citizen, he was not entitled to have a fundamental right 

under Article 19 of the Indian Constitution, but still as a human being he should have rights 

under articles 14, 20, 21, and 22. 

3. Petitioner challenged Section 30(2) and Section 56 of the Prison Act, 1894, and 

Paragraph 399(3) of Punjab laid the manual, as it was against Fundamental Rights under 

article 14, 21 of India's Constitution. 

4. The prisoner's rights are curtailed as soon as they are convicted, but the remaining right 

should not be taken away by the authorities arbitrarily. 

5. As Section 56 of the Prison Act ([6]) allows the use of any irons for fetters, this gives 

power arbitrarily to jail authorities to discriminate against the prisoners. So it should be 

made null and void as it goes entirely against Article 14 (Right to Equality). 
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6. It is the court's duty to interpret the provisions of the law in a broad and liberal sense and 

according to the country's prevailing conditions. 

 

=> ARGUMENTS OF RESPONDENT 

1. State argued that Section 30(2) of the Prison Act does not talk about the safety of the 

prisoner, and instead of striking down the blame on the jail authorities; the court should give 

a more elaborate definition to this section so that it can prevent the inhumane behaviour of 

prisoners. 

2. Regardless of whether the detainees have the right to life and individual freedom under 

Article 21 of the Constitution of India, but the state has the power to restrict the liberty of 

prisoners as per the law, because the prisoner may harm himself or any prisoner if he is not 

kept separate. That is why Section 30(2) of the Prison Act should be upheld by the court. 

Respondent submitted that by looking at the state of mind of a prisoner under a death 

sentence, there is a possibility the prisoner tries to commit suicide or harm anyone else, so 

Section 30 is absolutely necessary to keep a check on this type of situation.    

3. Respondent argued that as Section 46 of the Prison Act ([7]) empowers the 

Superintendent to examine the prisoner and put the handcuffs of certain weight and pattern. 

So whatever the authorities did with Prem Chand was absolutely correct under the law. 

4. If any prisoner is under death sentence may be dangerous for him and other prisoners, 

Prem Chand was kept in 'separate confinement' as per the court's order and followed the 

proper procedure laid down by the court. 

 

CONCLUSION 

1. In two separate petitions from Sunil Batra and Sobhraj, it was described as how the 

prisoners are being treated behind the cell, and traumatic treatment they get when no one is 

there to tell what is right and wrong. There is a need to reconsider this British era law which 

treats the prisoner as the slaves of the state and state can do whatever it wants to do about 

the prisoner. 

2. Section 30 of the Prison Act, 1894 was challenged as this section says 'whenever any 

prisoner under a death sentence, as soon as enters the prison, all his possession shall be 

taken away from him and he should be kept in the separate cell away from the other 

prisoner's cell'. This section goes against the prisoner's fundamental rights in Article 14 

(Right to equality) and Article 21 (Right to life and personal liberty). International Human 
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Rights Law protects the prisoners from discrimination, torture inside the cell, and enforced 

disappearances. 

3. In-State of Andhra Pradesh v. Challa Ramakrishna Reddy case, it was held that 

prisoners are entitled to have fundamental rights, although their rights of liberty can be 

restricted to some extent according to the Constitution. 

4. Even the person convicted or under trial does not cease to be a human being, so he/she 

enjoys all fundamental rights guaranteed by India's Constitution. The prisoner is not the 

slaves of the state, hence they also have the right to demand their human rights and have had 

full fledge right to file a writ petition in any country court if the Jail authorities are violating 

their rights. 

5. This case played a vital role in restricting jail authorities' powers. The court ordered the 

administration to give the regular review about the condition and environment of the jail. If 

any prisoners want to reach court, the jail administration has to help them and not stop them 

from doing so. 
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INDIAN YOUNG LAWYERS ASSOCIATION VS THE STATE 

OF KERALA 

 

ISSUES 

=> There were mainly three issues raised in this case: 

1. Whether this restriction imposed by the temple authorities violates Articles 15, 25 and 26 

of the Indian Constitution? 

2. Whether this restriction violates the provisions of Kerala Hindu Place of Public Worship 

Act, 1965? 

3. Whether the Sabrimala Temple has a denominational character? 

 

LAW 

RATIO DECIDENDI 

=> 'Ratio decidendi' is the rule of law on which judicial decision is based. It is legally 

binding. 

=> On 28th September 2018, the court delivered its verdict in this case by 4:1 majority 

which held that the restriction of women in Sabarimala Temple is unconstitutional. It held 

that the practice violated the fundamental rights to equality, liberty and freedom of religion, 

Articles 14, 15, 19(1), 21 and 25(1). It struck down Rule 3(b) of the Kerala Hindu Places of 

Public Worship Act as unconstitutional. Rule 3(b) allowed Hindu denominations to exclude 

women from public places of worship if the exclusion was based on 'custom'. 

=> The Apex Court has allowed entry of women of all age groups to the Sabrimala Temple, 

and held that "Devotion can not be subjected to Gender Discrimination." 

 

OBITER DICTUM 

=> 'Obiter dictum' is a judge's expression of opinion uttered in court or a written judgement, 

but not essential to the decision and therefore not legally binding as a precedent. 

=> In this case, the court ruled thus: 

"We do not doubt saying that such practice infringes the right of women to enter a temple 

and freely practice Hindu religion". 

"Devotion can not be subjected to Gender Discrimination". 
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=> Hon'ble Chief Justice of India stated in his judgment that religion is a way of life linked 

to the dignity of an individual, and patriarchal practices based on the exclusion of one 

gender in favor of another could not be allowed to infringe upon the fundamental freedom to 

practice and profess one's religion. 

 

CRITICAL ANALYSIS OF THE JUDGMENT 

=> The lone woman on the bench, Justice Indu Malhotra, dissented. 

Chief Justice Dipak Misra, Justice R F Nariman, Justice A M Khanwilkar, and Justice D Y 

Chandrachud constituted the majority. 

=> Chief Justice of India Hon'ble Dipak Misra, while reading out portions of the judgment 

written for himself and Justice A M Khanwilkar, said that women are not inferior to men. 

Religious patriarchy cannot be allowed to triumph over belief. Biological reasons (such as 

menstruation) can not be accepted in freedom for faith. Religion is a way of life. 

=>The Judgement of India's Chief Justice also held that Ayyappa devotees would not 

constitute a separate religious denomination. Rule 3(b) of the Kerala Hindu Places of Public 

Worship (Authorisation of Entry), Rules 1965, which prohibited women's entry in 

Sabarimala, was also struck down as being unconstitutional. 

The separate but concurring opinion of Justice Nariman held that "Anything destructive of 

individuality is anachronistic of Constitutionality. To treat women as people of lower status 

blinks at the Constitution itself". It was held that Ayyappas do not constitute a separate 

religious denomination. 

=> Justice Chandrachud, in his separate but concurring opinion held that the idea behind the 

ban was that the presence of women would disturb virginity, and that was placing the 

burden of men's innocence on women. This stigmatizes and stereotypes women, he 

observed. 

=> Justice Indu Malhotra, in her lone dissent, held that issues of deep religious sentiments 

should not ordinarily be interfered with by the court. The court should not interrupt this 

matter unless there is any resentful person from that section or religion. The notion of 

rationality should not be seen in religious issues. She also held that the shrine and the deity 

are protected by Article 25 of the Indian Constitution. 

 

=> "Untouchability" in Sabarimala 

Indian courts have dealt with interpretations of "sex" in the petitions filed by the NGO, Naz, 

National Legal Services Authority (NALSA) and private petitioner Navtej seeking de-
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criminalization of homosexuality. Both Naz and Navtej read sexual orientation into 'sex' 

under Article 15 (which prohibits discrimination of Indians based on religion, race, caste, 

sex, or place of birth).  

They reasoned that discrimination based on sexual orientation is reinforced by stereotypical 

judgments and generalisations about the conduct of sex. In the NALSA petition, the 

Supreme Court recognized the legal rights of the transgender community. It held 'gender 

identity' to be an innate component of "sex" appearing in Articles 15 and 16, "person" in 

Article 14, and "citizen" in Article 19. The court here expanded the Constitutional meaning 

of "sex." 

In Clayton, however, expanding the specific meaning of "sex" could have serious 

repercussions just as "untouchability" in Article 17 might. 

After years of struggle, the Supreme Court in 2018 declared unconstitutional the banning of 

menstruating women from the shrine at the Ayyappa Temple in Sabarimala. The majority 

stressed that women must be treated equally with men under Articles 14 and 15 and 

affirmed their right to freedom of religion under Article 25. The petitioners and the amicus 

also argued that Article 17 of the Constitution prohibited untouchability "in any form." 

Therefore it covered the current case as well. The bench was divided on this question. 

Justice Nariman disallowed this interpretation as the facts of this case "would not directly 

arise for decision." Justice Chandrachud, however, welcomed it. He opined that 

discriminating against menstruating women would constitute "untouchability" under Article 

17. 

 

APPLICATION 

There is a Hindu Temple dedicated to Ayyappan named Sabarimala shrine in the State of 

Kerala. It is a temple located at Sabarimala inside the Periyar Tiger Reserve in 

'Pathanamthitta' district of Kerala. 

The Sabarimala shrine, one of Kerala's most famous temples, had restricted women (of 

menstruating age) from entry. 

Several women tried to enter the temple but could not because of threats of physical assault 

against them. 

Five women lawyers had moved the Apex Court challenging the Kerala High Court's 

decision, which upheld the centuries-old restriction and ruled that only the "Tantrik (Priest)" 

was empowered to decide on traditions. 



 
 

 
 

58  

Women in our society have always struggled for equal status and representation in public 

spaces. However, the situation is changing now, and various reforms have come through the 

courts' judgments. Like in the Shah Bano case, the Supreme Court has protected Muslim 

women's rights from triple talaq practice. In Dr Noorjehan Safia Niaz vs State Of 

Maharashtra & Ors., the Supreme Court has allowed entry of women inside Haji Ali 

Dargah. 

The case of 'Indian Young Lawyers Association vs. State of Kerala and Ors.' involved 

women's struggle for getting entry in Sabarimala Shrine Temple located in the State of 

Kerala. Women have done many struggles for the protection of their rights. The Ayyappa 

temple in the Sabarimala region in Kerala has been controversial for restricting women of 

menstruating age (10-15 years of age) to enter into Sabarimala Temple, Kerala. In this case, 

there were many issues raised in which petitioners argued that provisions related to the 

restriction of women's entry in the temple are unconstitutional. It violates Article 14,15,17, 

25, 26of the Indian Constitution. 

In 1990, S Mahendra filed a petition, alleging that young women were visiting Sabarimala 

Temple. The verdict of the same came in 1991, where Justice KS. Paripoornan and K. 

Balanarayana Marar of Kerala High Court held that women of ages 10 to 50 years old are 

banned from offering worship at Sabarimala Temple and stating that such restriction is not 

from today, it was from accordance with usage prevalent for a very long time. The High 

Court also directed the Government of Kerala to enforce the order to ban entry of women in 

temples with the Police Force's help. The court observed: 

Such restriction of women entry is not violative of Article 15, 25 and 26 of the Indian 

Constitution and Hindu Place of Public Worship Act, 1965. As there is no restriction 

between two classes or sections of society but the limits are only for women of a particular 

age group. 

 

Finally, the Supreme Court held that women of all age groups could enter the Sabarimala 

shrine Temple as everyone has a right to worship. It is the constitutional and fundamental 

right of everyone given in Articles 25 and 26 of the Indian Constitution. 

There are differences in Constitutional ideals and social reality. There is a wide gap between 

provisions given in the Indian Constitution and the fact of society. In this case, the Supreme 

Court has tried to bridge the gap between both. 

In 2006, Members of the Indian Young Lawyers Association (consisting of six women), 

filed a petition in the Supreme Court to lift the ban to enter into Sabrimala Temple against 
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women between the ages of 10 and 50. They forwarded arguments that this ban was a 

violation of their constitutional rights and also questioned the validity of provisions given in 

Kerala Hindu Places of Public Worship Rules Act,1965 which supported it.  

Petitioner(s): Indian Young Lawyers Association; Dr. Laxmi Shastri; Prerna Kumari; Alka 

Sharma; Sudha Pal. 

Respondent(s): The State of Kerala; Travancore Devaswom Board; Chief Tanthri of 

Sabarimala Temple; District Magistrate of Pathanamthitta; Nair Service Society; Akhil 

Bhartiya Ayyappa Seva Sangham; Ayyappa Seva Samithi; Ayyappa Pooja Samithi; Dharma 

Sanstha Seva Samajam; Akil Bhartiya Malayalee Sangh; Sabarimala Ayyappa Seva 

Samajam; Kerala Kshetra Samarak Shana Samithi; Pandalam Kottaram Nirvahaka 

Sangham; Sabarimala Custom Protection Forum 

Petitioner's Lawyers: R.P. Gupta; Raja Ramachandran (Amicus Curiae); K. Ramamoorthy 

(Amicus Curiae). 

Respondent's Lawyer: Jaideep Gupta; Liz Mathew; Venugopal, (Travancore Devaswom); 

V.Giri, (State of Kerala); Rakesh Dwivedi; K. Radhakrishanan. 

There were 5 judges, including Chief Justice of India Dipak Misra, Justice A M Khanwilkar, 

Justice R F Nariman, Justice D Y Chandrachud, and Justice Indu Malhotra. 

There were many arguments passed by both parties on these issues. These are the following: 

Arguments in favour of women entry 

The arguments given in favor of women's entry by the petitioners were- menstruation is not 

impure, and women should have equal rights to enter the Sabarimala Temple. A criticism 

claims that we cannot consider women are dirty based on menstruation and it. 

 

Is gender discrimination. The Chief Minister of Kerala, Pinarayi Vijayan, said that his party 

(Left Democratic Front) has always supported gender equality and provided facilities and 

protection for women. 

This practice also violates Article 14 (Equality before Law) of the Indian Constitution as 

discrimination based on a specific age group of women is not good discrimination. 

This restriction violates Article 15, 25 and 26 of the Indian Constitution: 

Article 15 deals with "prohibition on the ground of religion, race, caste, sex or place of 

birth." Here, this practice involves violating Article 15 as discrimination to enter the temple 

was based on 'sex.' 
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Article 25 deals with "freedom of conscience and free profession, propagation and practices 

of religion". Here, this practice involves the violation of Article 25 as it prevents women 

from freedom of practice of religion. 

Article 26 deals with "freedom to manage religious affairs". Here, this practice violates the 

provision of Article 26. 

The provisions in Kerala Hindu Place of Public Worship Act, 1965 which support restriction 

to women's entry in the temple is unconstitutional as it violates Article 14, 15, 25 and 26 of 

Indian Constitution. 

One of the arguments from the side of the petitioner that the Lord Ayyappa temple was not a 

separate religious denomination for Article 26 because the religious practices performed in 

Sabarimala Temple at the time of 'puja' and other religious ceremonies are not different 

from other spiritual practices performed in other Hindu Temples. 

Arguments against women entry 

The arguments given against women entry by Respondents- Such religious practices are not 

so old as it is a tradition to respect God/Goddess of Temple. Men are also restricted to enter 

and worship in several temples, for example, Brahma temple, Pushkar. 

There is no violation of Article 15, 25, and 26 of the Indian Constitution as the 

The restriction is only in respect of women of a particular age group and not women as a 

class. If the restriction to women's entry is made for women as a class, then only it will 

violate the Articles as mentioned above of the Indian Constitution. 

The provisions in Kerala Hindu Place of Public Worship Act, 1965 also support this 

restriction. 

 

CONCLUSION 

Freedoms related to religion are essential elements for the functioning of democracy in a 

country like India. As we know, Constitutional ideals and Social reality are very different 

from each other, but it is also necessary to reduce the differences as much as possible for the 

smooth and proper functioning of society. In the case of 'Indian Young Lawyers 

Association vs State of Kerala & Ors', the Apex Court has tried to bridge the gap between 

constitutional ideals and social reality. 

The Apex Court has declared that the practice of restricting women of a specific age group 

in their 'menstruating years' from entering Sabarimala Temple is unconstitutional. 

This judgment comes as a landmark judgment, especially during a time when the country is 

religiously divided. India is a country where religion plays a very crucial role in shaping 
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society. The judgment is a progressive one and set an example that the Orthodoxy, 

superstition, and patriarchy would never undermine the spirit of constitutional morality. 

While looking into the petitions court has agreed to consider different matters concerned to 

it in the future, it again upheld the same principle and did not take away women's rights 

given to them in 2018 ruling. Thus, the Supreme Court has shown that the fundamental 

essence of equality and morality is above any other principle and will be upheld always and 

forever above all. 
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BAYER CORPORATION V. UNION OF INDIA  

 

Title & citation  

Bayer corporation v. Union of India & others 2014 (60) PTC 277 

 

Facts of the Case 

India's Patent Office granted petitioner Bayer Corporation a subject patent on 3rd March 

2008 for their drug "Sorafenib Tosylate" sold in the market under the name of Nexavar. The 

drug is used in the treatment of liver and kidney cancer. The Indian drug-making company 

Natco approached the petitioner Bayer Corporation to grant a voluntary license to produce 

and sell the drug in India under its brand name at Rs' price. 10,000 per month as against the 

expensive price of Rs. 2,80,428 per month that was charged by the petitioner. Petitioner 

rejected the Natco's application for grant of voluntary license of their drug Nexavar. 

The patented drug can be manufactured and sold by the third party if the patent holder has 

granted permission for it. After the denial of voluntary license Natco lodge an application 

under Section 84(1) of the Patents Act, 1970[3] to the Controller General of a patent to get a 

compulsory license to manufacture and sell the Nexavar in India. Finally, on 9th March 

2012 Controller granted a non-exclusive, non-assignable compulsory license to Natco to 

manufacture and sell the patented drug at Rs' price. 8,800 and directed them to pay the 

royalty 6% of its net sales to petitioner Bayer until the patent. 

Aggrieved by it, Bayer appealed against the order of compulsory license in 2013 in IPAB 

intellectual property appellate board contending that the order passed was in contravention 

with the Patents Act. Board rejected the contention of Bayer and upheld the Controller 

general of patents. Finally, Bayer challenged both the orders of 2012 and 2013 passed by the 

Controller general of patent and by the IPAB[4], on the issue of granting a compulsory 

license to the Natco in the Bombay High court. 

 

Issues of the case 

1] Whether the Compulsory license granted by the controller is in accordance with the 

provision of Patents Act? 

2] Did the respondent Natco make efforts to obtain a voluntary license from patent-holder 

Bayer Corporation? 
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Rules applied 

Provisions from the Patents Act, 1970 was applied in the case at hand. The prime provisions 

which were applied while deciding this matter are as follow 

1]Section 83: General Principle applicable to working of patented inventions [5] 

2] Section 84: Compulsory license [6] 

3] Section 87: Procedure for dealing with applications under sections 84 and 85[7] 

4] Section 90(1) (iii): Terms and condition of compulsory license.[8] 

 

Analysis 

The access versus benefit banter is an overall wonder in the pharmaceutical business, and 

India is no exception. As of late, in any case, India's undeniably noticeable, master get to 

position has grown new teeth. In a spate of patent cases, the legal executive has clarified that 

open intrigue is of prime significance and India will not endure the misuse of its masses by 

tranquilising goliaths hoping to receive rewards. The Patent Rights's fundamental objective 

is to safeguard the inventor's interest with respect to the public interest. In the case at hand, 

the personal right was superseding in Patents' name right as the patent holder was selling 

drugs at a much higher price. 

The main issue in the case at hand is about the issuance of compulsory licensing. In granting 

the compulsory license, all the requirements under the provisions of Patent Act were 

fulfilled by the Controller General of Patent for granting the compulsory license to Natco. 

The provisions which were analysed by the court is clause (a), (b) and (c) of Section 

84(1)[9] of the Patents Act, 1970 for granting a compulsory license.[10] 

The decision in the case at hand will pave a long way to ensure that the safeguard of public 

interest is drowned by reason of self-benefit, a personal interest of the patent holder in 

certain circumstances. Each coin has two sides, in the present case also when we get to see 

the international framework about IPR, the Articles from TRIPS agreement were not 

completely taken into consideration, and they were superseded by the legal framework of 

country and court interpreted the Articles of TRIPS in a literal sense and not in purposive 

one. However, here also court took a note on Article 31of TRIPS. The decision by the court 

is a win for Natco and a slight disadvantageous to Barley corporation. 

 

Conclusion  

The court accurately and rightly dismissed the petition. The judgement clarified once again 

that no matter what the subject matter is, the public interest is at the topmost priority, the 
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issue in the case was affecting the public at large. The objective behind the incorporation of 

Patent Act is to promote the innovation, safeguard the credit of inventor, and prevent them 

from any damage or infringement of their patent. However, the patent holders can't be 

misused as the main aim behind all the legal framework related to IPR is the mutual benefit 

for both the public and inventor. The case at hand presented us a situation where personal 

interest was dominating over public interest just for earning a profit on the patent that was 

invented by the patent holder, but court clarify that no one can misuse the rights of patent 

and the greater good will always prevail over the profiteering motive. Hence the case 

petition of Barley Corp. dismissed and the court upheld the earlier decision of IPAB. 
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BAJAJ AUTO LTD. VS TVS MOTOR COMPANY LIMITED 

 

TITLE & CITATION  

Bajaj Auto ltd Vs. TVS motor company ltd JT 2009 (12) SC 103 

 

FACTS  

There are two suits in this case. The first one was when, Bajaj claims the unauthorised 

application of his patent regarding DTSI against TVS at Chennai high court in 2007 for the 

relief of permanent injunction under section 108 of the Patents Act 1970, restricting from 

using the technology described in this patent for manufacturing, marketing, selling, offering 

for sale or exporting 2/3 wheelers, including the proposed 125-CC FLAME motorcycle 

containing an internal combustion engine. Plaintiffs also claimed damages for infringement 

of a patent. 

While the suit was pending in the high court, the Plaintiff filed an application for seeking 

the temporary injunction for the same till the pendency of the suit. 

TVS company brought a subsequent suit under section 106 of the PA act in the same High 

Court, claiming that Bajaj is making 'groundless threats of patent infringement'. 

To this, an appeal was filed before the SC by the petitioners against the order of the division 

bench of Madras High Court. 

 

ISSUES  

Whether the defendants infringed the patent or combination even though it made some 

improvements to the main patented article? 

 

ORDER- Supreme  

Court expressed its unhappiness on the pendency of the case before single bench of Madras 

HC at the interlocutory stage for such a long time as the suit was filed in December 2007 

and yet even written statement has not been filed. 

SC said that as they have already observed in the case of M/S Shree Vardhman rice vs M/S. 

Amar Singh Chawla that the trial court must expeditiously decide the matters in relation to 

patent trademark and copyright rather than disputing on the point of grating and refusing 

injunctions to each other. Such suits go on for years and years and are not appropriately 

decided, which is not a good practice. 
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SC directed all courts and tribunals to follow the case judgment strictly, punctually and 

faithfully.  

Hence without the analysing the merits of the case, SC directed the respondent to file a 

written statement as soon as possible if not already filed. SC also directed the Madras HC to 

hear the case on a day-to-day basis. No adjournment order shall be granted, and the suit 

shall be disposed off on or before 30th November 2009. 

SC court also directed the Madras HC to appoint a receiver in this regard who will keep all 

the records of the sale proceeds of the TVS company till the pending of the suit. The SC 

then dismissed the appeal. 

 

FINAL JUDGEMENT  

The Madras High Court held that the right patent vest with the Bajaj Auto Ltd. It has been 

manufacturing products using the patent technology since last 5 years. 

The court subsequently in paragraph 54 observed that – 

"It is also clear as per the decisions, for the purpose of deciding the novel features to 

constitute pith and narrow a purposive construction has to be given in order to make it an 

essential requirement of the invention that any variant would follow outside the monopoly 

even if it could not have a material effect upon the working of the invention." 

 

CONCLUSION 

In this case, the legal battle was fought for almost 2 years and struggled between the 

interlocutory orders, making the legal battle of no positive effects for either party. The SC 

gave a landmark judgment, in this case, ensuring that all cases related to IPR have to be 

completed within four months from the date of filing the suit and case should be heard on a 

day-to-day basis to follow the SC's direction. 
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YAHOO INC. V. AKASH ARORA & ANOTHER  

 

Title and Citation  

Yahoo Inc. V. Akash Arora & Another 1999 IIAD Delhi 229, 78 (1999) DLT 285  

 

FACTS OF THE CASE 

Yahoo Incorporation (hereinafter referred to as "Plaintiffs") is that the owner of the 

documented trademark, Yahoo, and of the name Yahoo.com; both the trademark and 

therefore the name acquired a particular name, goodwill, and reputation. 

Yahoo.com had been registered by Yahoo Inc with Network Solution Inc since 1995 and 

offered an entire range of web-based services. 

The trademark Yahoo had been registered or was on the brink of being registered in 69 

countries, but the Plaintiff's Yahoo Inc had not registered its name in India. 

Akash Arora (hereinafter referred to as ("Defendants") began to offer web-based services 

almost like those offered by the Plaintiffs under the name of Yahoo India. 

The defendant also applied for the registration of an equivalent, which got approved in due 

time. 

The plaintiffs had sued the defendant seeking a permanent injunction against them under 

Order 39 Rules 1 & 2 CPC for employing a trademark deceptively almost like its own and 

passing off its services like those offered by the plaintiffs. 

 

Issue 

Whether a website name is protected under the Intellectual Property Right or not? 

Whether the defendant's act in registering the name Yahoo India, to pass off services almost 

like those offered by Yahoo Inc, is an infringement of the trademark of the plaintiffs and 

amounts to passing-off under the relevant sections of the Trade and Merchandise Marks 

Act? 

 

Rule 

The court mentioned the case of Monetary Overseas v. Mentari Industries Ltd.; 1996 PTC 

42 where it was held that "When a defendant does business under a reputation which is 

sufficiently on the brink of the name under which the plaintiff is trading which the name has 

acquired a reputation and therefore the public at large is probably going to be misled that the 
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defendant's business is that the business of the plaintiff, or maybe a branch or department of 

the plaintiff, the defendant is responsible for an action in passing off." 

The principle underlying the action for passing off under Section 27(2) and Section 106 of 

the Trade and Merchandise Act, 1958 is that no man is entitled to hold on his business in 

such how on cause the assumption that he is carrying on the business of another man or to 

steer to believe that he is carrying on or has any reference to the business carried on by 

another man. 

 

Analysis 

In this case, the judgment is considered a torch-bearing judgment in the cases involving 

cyber-squatting and passing off. Looking at it from a criminal law perspective, IPC has an 

extra-territorial jurisdiction wherein an Indian citizen using a trademark that is deceptively 

similar to a foreign company's trademark will still be held liable. Even though the Yahoo 

Inc. was quite famous worldwide, the court observed that the 'Yahoo India' of the defendant 

is deceptively similar to that of the Plaintiff except that it uses a suffix 'India'. The 

arguments which were put forward by the defendant, in this case, were tense and logical 

enough for a non-professional but the High Court of Delhi Court dug its more in-depth 

knowledge with due application of mind. Yahoo Inc contended that Akash Arora adopted 

the name of Yahoo to supply services almost like those of Yahoo Inc and had attempted to 

take advantage on the goodwill generated by Yahoo Inc. because there was every possibility 

of an online user getting confused and deceived, believing that both the domain names, 

Yahoo and Yahoo India belong to Yahoo Inc. Therefore, Yahoo Inc. argued that Akash is 

responsible for passing off. 

As the two trademarks/domain names' Yahoo!' and 'Yahoo India!' were almost similar and 

therefore the latter offered services almost like those offered by the previous and because 

the latter passed them off as being offered by Yahoo Inc., the court held Akash responsible 

for passing off and restrained him from using the deceptively similar name. 

The decision of the court during this case is predicated on the rationale that where the worth 

of a reputation lies solely in its resemblance to the name or trademark of another 

organisation, the general public is probably going to be deceived by the utilisation of such 

name and such act would amount to passing off. Accordingly, the Hon'ble Court held that 

the said word "Yahoo" had acquired distinctiveness related to the Plaintiff's business. The 

utilisation of the name "yahooindia.com" by the Defendant results in passing off the 

Plaintiff's business as his own and hence an equivalent shall be permanently discontinued. 
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Therefore, an injunction restraining the defendant from using the impugned mark was 

granted. 

 

Conclusion 

Domain Names are, intrinsically, not registered as a Trade Mark as they need to be 

examined for the evidence of distinctiveness. Domain names are neither automatically 

eligible nor ineligible for registration as trademarks. The test for a website name to be 

registered as a trademark is whether or not the name has the power to function, not simply 

as a website name, but also as a trademark for goods or services of the type specified by the 

applicant. Thus, the court can restrain the execution of such businesses that have trademark 

deceptively similar to another, making it possible to confuse the general public and thereby 

damage another's reputation. As we know that every judge has his own opinion and 

pronounces the judgement accordingly, the above case also dealt with an opinion based on 

his perspective. 
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Fertilizer Corporation Kamgar Union Sindri & Ors. vs Union of 

India & Ors (1981 AIR 344) 

 

FACTS 

The President of India appoints the Fertilizer Corporation of India (FCI), a government 

company incorporated under the Companies Act, 1956, their directors as per Article 66(1) 

of the Article of the Association and the company. On February 25 1980, the company 

invited tenders for the sale of retired and overworked chemical plants of the Sindri Fertilizer 

factory. The tenderers had to submit three different envelopes- first one regarding payment, 

second envelope, regarding conditions of the sale and a third envelope containing the bid 

amount offered by that tenderers. After all the envelopes bearing No.1 had been opened, the 

authorities and the valid tenderes decided to amend the bids offer and remove specific terms 

from the offer. Subsequently, envelopes bearing No.4 were submitted by the tenderers. The 

other envelopes were opened, and it was found that Respondent No. 4 made the highest 

initial and modified bid of Rs. 7.6 Crores and 6.2 Crores, respectively. In the meantime, 

individual units of the FCI had requested for certain specific parts of that plant. So, fresh 

tenders were invited by the FCI for the remaining parts. The invitation to make new tenders 

was limited to only those tenders which had made bids worth more than Rs.4 Crores for the 

original sale. The highest bid came from Respondent No. 4 worth Rs.4.25 Crores. The FCI 

Board of Management approved the acceptance of the offer made by Respondent No. 4 and 

Rs 50 lakh was paid by the Respondent 4 as a security deposit and initiated to dismantle the 

machinery and equipment in accordance with the obtained Order of sale. 

The Workers Union of the Fertilizer Factory (Petitioner), the President of the Union 

(petitioner 2) and the workers of that factory (petitioner 3 and 4) filed a writ petition under 

Article 32 of the Constitution challenging the validity of the sale, asking to vitiate the sale 

on the ground of it being unfair and violative of the fundamental rights of the workers. 

 

ISSUE 

 Does the sale by the respondent Company violate the Fundamental Right of 

workers/employees of the Company under Article 14 and 19(1)(g) of the 

Constitution 

 Whether the workers to file the locus standi under Article32 of the Constitution 
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LAW 

Article 19 states the right to freedom with protection of individual rights regarding freedom 

of speech. Everyone has the right to freedom of opinion and expression; this right includes 

freedom to hold opinions without interference and seek, receive and impart information and 

ideas through any media and regardless of frontiers. Article 19 (1) (g): to practice any 

profession, or to carry on any occupation, trade or business.  

Article 32 empowers the Supreme Court to issue the writs for the whole of India. Article 32 

itself a fundamental right. 

The decision to sell the factory plant and equipment was made without consulting any 

expert or calling any report. 

 

APPLICATION 

1. The decision to sell the factory plant and equipment was made without consulting 

any expert or calling any report. 

2. The sale violated article 14 of the Constitution as it was unfair and arbitrary and 

unconstitutional to ask only those tenderers who made the initial offer of more than 

Rs. 4 Crores, to make fresh bids. Had the invitation to make tenders been open to the 

public, higher price for the parts could have been realised. Thus, the sale had caused 

loss to the public exchequer. It was also argued that the new lower price, at which 

the parts were sold, had been set with an ulterior motive. 

3. The sale had risked the employment of thousands of workers for which had to face 

retrenchment. The sale, if allowed, would deprive them of their fundamental rights 

guaranteed under Article 19(1)(g) of the Constitution]. 

 

Respondents Arguments 

1. The first contention by the Attorney-general of India, appearing on behalf of the 

government was regarding the sustainability of the writ petition on the grounds that : 

(I) the Petitioner had no “locus standi” to file the writ petition (II) the sale had not 

violated any “fundamental” rights of the workers for which they approached the 

court under article 32. 

2. Regarding the violation of fundamental rights, it was argued that Chief Engineer RG 

Malhotra of the Sindri Unit had submitted affidavits, on behalf of FCI, that the parts 

or pieces of equipment of that unit had become old, hazardous and unsafe to work 
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for the workers and thus, had to be shut down before 1979. However, none of the 

workers was removed from their jobs for this reason. Further, the FCI managing 

board had decided to provide alternative employment to the workers, who lost their 

jobs due to shutdown, in the different units of the same complex. 

3. Regarding the sale being allegedly “arbitrary and unfair”, it was argued based on the 

reports and affidavits submitted by the Government of India-Department of 

Chemicals and Fertilizers under-secretary, that: 

4. Sindri Unit was commissioned in 1951 and also had, for so many years, outlived its 

performance. The main criteria of the management board were to ensure the safety 

of the workers. 

5. One by one, the parts of the plant were shut down as they became hazardous, unfit 

for use and uneconomical. Also, the raw material required for operating the plant, 

i.e., a lump of special quality coal, was short in supply. 

  

CONCLUSION 

This judgment is a landmark Judgement on the maintainability of a writ petition under 

Article 32. Several later cases have decided on the same lines that were followed in this 

judgment. The court has widened the scope of an “aggrieved” person and allowed the 

petition to move forward to hear the contention of both sides. The court has also given a 

clear idea of “locus standi” in such cases and held that in order to check whether a person 

has a locus standi to file a writ petition under Article 32 of the Constitution, it must be seen 

whether there is a violation of a fundamental right. The court has also held back from 

exercising its power of judicial review by refraining from looking into the internal 

discussions and decisions of the FCI and Sindri Factory as it would have led to the court 

exceeding its limits of Judicial review. 
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THE CHAIRMAN, RAILWAY BOARD AND OTHERS  V. 

MRS CHANDRIMA DAS AND AND OTHERS AIR 2000 SC 

988 

FACTS 

Mrs Chandrima Das, a practising advocate of the Calcutta High Court, filed a petition under 

Article 226 of the Constitution against the Chairman, Railway Board and many other 

Officers including the Deputy High Commissioner. 

The Republic of Bangladesh chiming compensation for the victim, Smt. Hanuffa Khatoon, a 

Bangladeshi national and elected representative who was gang-raped by many including 

employees of the Railways in a room at Yatri Niwas at Howrah Station of the Eastern 

Railway. She arrived at Howrah Railway Station on 26* February 1998 at about 14.00hours 

to avail Jodhpur Express at 23.00Hours for paying a visit to Ajmer Sharif. With that intent 

in mind, she arrived at Calcutta on February 24, 1998, and stayed at a hotel and came to 

Howrah Station. She had a waitlisted ticket, so she approached a Train Ticket Examiner at 

the Station to confirm a berth against her access. The Train Ticket Examiner asked her to 

wait in the ladies waiting room. She accordingly came to the lady's waiting room and rested 

there. She was taken to room No.102 on the first floor ofYatri Niwas.  

Ashoke, Lalan, Rafi, and Sitaram took liquor inside the room and forcibly compelled her to 

consume alcohol. She managed to escape from Yatri Niwas’s room and returned to the 

platform where she met Siya Ram Singh and found him talking to Ashoke Singh. Seeing her 

plight, Siya Ram Singh pretended to be her saviour and also abused and slapped Ashoke 

Singh. Since it was well past midnight and Jodhpur Express had already departed, Siya Ram 

requested Hanufa Khatoon to accompany him to his residence to rest for the night with his 

wife and children. He assured her to help entrain Poorva Express on the following morning. 

After that Siyaram, accompanied by Ram Samiram Sharma, a friend of Siyaram, took her to 

the rented Sat of Ram Samiram Sharma at 66, Pathuriaghata Street, Police Station 

Jorabagan, Calcutta. There Siyaram raped Hanifa. When she protested and resisted siyaram 

and ram samiran violently, Sharma gagged her mouth and nostrils, intending to kill her as a 

result of Hanifa bled profusely. On being informed by the building’s landlord following the 

hue and cry raised by Hanifa Khatun, she rescued by jorabagan police. 
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ISSUE 

 Whether non-citizen is entitled to protection under Article 21? 

 Whether the theory of sovereign immunity is applicable? 

 Whether the State is liable to pay compensation to the victim? 

 

LAW 

if any employee commits an act of tort, the Union Government is vicariously liable in 

damages to the person wronged by those employees. 

 

APPLICATION 

In the instant case, it is not a mere matter of violation of a person’s ordinary right but the 

violation of fundamental rights, which is involved. Smt. Hanuffa Khatoon was a victim of 

rape. In Bodhisatwa v. Ms. Subdhra Chakroborty ( 1996) 1 SCC 490, the court held that 

the ‘rape’ as an offence violates the fundamental right guaranteed under Article 21 of the 

Constitution. The court observed that rape is a crime not only against the person of a 

woman; it is a crime against the entire society. It destroys the whole psychology of a woman 

and pushes her into a deep emotional crisis. Rape is, therefore, the most hated crime. It is a 

crime against fundamental human rights and violates the victims’ most cherished right, 

namely, the right to life, including the right to live with human dignity in Article 21. 

Smt. Hanuffa Khatoon, who was not a citizen of this country but came here as a citizen of 

Bangladesh, was, nevertheless, entitled to all the constitutional rights available to a citizen 

so far as ‘right to life’ was concerned, She was privileged to be treated with dignity and was 

also entitled to the protection of her person as guaranteed under Article 21 of the 

Constitution. As a national of another country, she could not be subjected to a treatment, 

which was below dignity, nor could she be subjected to physical violence at the hands of 

Govt. employees who outraged her modesty. The right available to her under Article 21 was 

thus violated. Consequently, the State was under the constitutional liability to pay 

compensation to her. Therefore, the judgment passed by the Calcutta High Court allowed 

compensation to her for having been gang. 

Raped, cannot be said to suffer from any infirmity.  

The theory of sovereign power, which was propounded in Kasturi Lal’s case, has yielded to 

new theories and is no longer available in a welfare State. 

Running of Railways is a commercial activity. Establishing Yatri Niwas at various Railway 

Stations to provide lodging and boarding facilities to passengers on payment of charges is a 
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part of the Union of India’s commercial activity, and this activity cannot be equated with the 

exercise of sovereign power. The employees of the Union of India, who are deputed to run 

the Railways and manage the establishment, including the Railway Stations and Yatri 

Niwas, 

are essential components of the Govt. Machinery, which carries on the commercial activity. 

If any of such employees commits an act of tort, the Union Government of which they are 

the employees, can, subject to other legal requirements being satisfied, be held vicariously 

liable in damages to the person wronged by those employees. Kasturi Lal’s decision, 

therefore, cannot 

be pressed in aid. 

 

CONCLUSION 

Based on the above facts, the High Court had awarded a sum of l0,00,000 as compensation 

for Smt. Hanuffa Khatoon as the High Court was of the opinion that the rape was committed 

at the Rail Yatri Niwas belonging to the Railways and was perpetrated by the Railway 

employees. 
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DR N. B. KHARE V ELECTION COMMISSION OF INDIA  

AIR 19 58 SC 139 

 

FACTS 

On May 6, there was an election to the President’s office, and Shri Rajendra Prasad was 

declared elected after that Dr N. B Khare filed the present petition describing himself as an 

intending candidate and alleging that had been violations of the Constitution’s provisions 

and that the election was in consequence not valid. 

The prayers in the petition are that grave doubts that exist in connection with the 

Presidential election be enquired into, resolved and decided and entire proceedings of the 

Presidential election be quashed as void’. The Registrar of this Court returned the petition as 

not being m conformity with the provisions of the Presidential and Vice-Presidential 

Elections Act, 1952, and not satisfying the requirements of the Rules of this Court contained 

in OrderXXXVII-A Section 14 of Act of 1952 provides that no election shall be called in 

question except by an election petition presented to the Supreme Court in accordance with 

the provisions of the Act and the rules made by the Supreme Court under Article 145 of the 

Constitution. It further provides that any candidate should present it at such election or by 

ten or more electors. The Rules framed by this court with reference to this matter are 

contained in Order XXXVII-A. Rule 3 prescribes that a Court fee of the value of 250 should 

be paid on the petition and Rule 12 requires the Petitioner to deposit a sum of Rs.2,000 in 

cash as security for the payment of costs that may become payable by him. The Petitioner is 

not a person entitled to apply under Section 14 of the Act, and his petition was also 

defective as it did not comply with the requirements of Rules 3 and 12 and the Registrar 

accordingly returned it. 

 

ISSUE 

 Whether the Presidential election, as in conformity, with the provisions of the 

 Presidential and Vice-Presidential elections Act, 1952? 

 

LAW 
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Forum and Procedure- Presidential and Vice- Presidential Elections Act. 1952: Section 14 

and 18 Rules 3, 12 and Order XX XV II-A of the Supreme Court Rules, 1950; Article 71 ( 1 

)(3) of the Constitution of India. 

 

APPLICATION 

When once an election has been held, any doubt concerning its validity is material only as a 

ground for setting aside the election and that is the Prayer in the petition itself In substance 

the petition is one calling the election in question, and it must satisfy the requirements of 

Act of 1952 and the 

Rules in Order XXXVI I-A. It was next contended that the Act and the Rules in question are 

void on the ground that they derogate from the Supreme Court’s jurisdiction to inquire into 

and decide all disputes and doubts arising out of or connected with the election of the 

President or the Vice-President. It is argued that under Section 18, the election could be set 

aside only on Certain grounds and that further under clause (b) it could be done only if the 

result of the election is shown to have been materially affected and that these are restrictions 

on the jurisdiction conferred by Article 71 ( l) and are ultra vires. Article 71( 1) merely 

prescribes the forum in which disputes connected with the President and Vice-President 

election would be inquired into. Under Article 71 (3), Parliament is authorised to make law 

for Regulating any matter relating to or connected with the President or Vice President’s 

election, and Parliament has passed Act of 1952. 

 

CONCLUSION 

The contention that the Act and the Rules derogate from the Supreme Court’s jurisdiction 

under Article 71( 1) must accordingly be rejected. Therefore, the Petitioner has no right to 

move for setting aside the election except in accordance with the provisions of Act of 1952. 

The right of a person to file an application for setting aside an election must be determined 

by the statute which gives it, and that statute is Act of 1952 passed under Article 71 (3). The 

Petitioner must strictly bring himself within the four comers of that statute and has no rights 

apart from it. Thus the doubts or disputes regarding elections could be heard only after the 

completion of elections. 
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JUSTICE K. S. PUTT SWAMY (RETD.)  VS.  UNION OF 

INDIA, 2017 

 

FACTS 

A retired High Court Judge K.S. Putt Swamy filed a petition in 2012 against the Union of 

India before a nine-judge bench of the Supreme Court challenging the constitutionality of 

Aadhaar because it is violating the right to privacy, which had been established on reference 

from the Constitution Bench to determine whether or not the right to privacy was guaranteed 

as an independent fundamental right under the constitution of India following past decisions 

from Supreme Court benches. 

 

ISSUES 

1. Whether or not there is any fundamental right of privacy under the Constitution of 

India? 

2.  Whether or not the Court's decision that there are no such fundamental rights in 

M.P. Sharma & Ors. vs. Satish Chandra, DM, Delhi & Ors. and also, in Kharak 

Singh vs. The State of U.P, is that the correct expression of the constitutional 

position? 

 

ARGUMENT  

It was argued from the side of the petitioner before the court is that the right to privacy is an 

intrinsic part of the right to life and personal liberty under Article 21 and as a part of the 

freedoms guaranteed by Part III of the Constitution, and same is to be protected by the 

constitution of India. 

It was also put forward to evaluate the correctness of the decision noted in Karak Singh vs. 

The state of Uttar Pradesh and M. P. Sharma vs. Satish Chandra on the ground that it 

violates the Right to Privacy under Article 21 of the constitution. 

 

JUDGMENT 

A nine-judge bench of India's Supreme Court passed a landmark judgment on 24th August 

2017, upholding the fundamental right to privacy under Article 21 of India's constitution. 

Article 21 of the Constitution reads as 
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“No person shall be deprived of his life or personal liberty except according to procedure 

established by law.” 

It is stated in the judgment that privacy is an integral component of Part III of the Indian 

Constitution, which lays down the citizens' fundamental rights. The Supreme Court also 

stated that the state must carefully balance the individual privacy and the legitimate aim, at 

any cost as fundamental rights cannot be given or taken away by law. All laws and acts must 

abide by the constitution. The Court also declared that the right to privacy is not an absolute 

right and any invasion of privacy by state or non-state actor must satisfy the triple test i.e. 

1. Legitimate Aim 

2.  Proportionality 

3. Legality 

 

The decision that has been passed by all nine judges holds 

1. The decision in M P Sharma vs. Satish Chandra, which holds that the Constitution 

of India does not protect the right to privacy, stands over-ruled; 

2.  The decision in Kharak Singh vs. State of UP to the degree that it holds that the 

Constitution does not protect the right to privacy also stands over-ruled; 

3.  The right to privacy is protected as an intrinsic part of the right to life and personal 

liberty under Article 21 of India's constitution and as a part of the freedoms 

guaranteed by Part III of the Constitution. 

 

CONCLUSION 

The Supreme Court of India has again appeared as the sole protector of the constitution, 

creating a legal framework for India's privacy protections. The judgment covers all the 

issues and establishes that privacy is a fundamental, inalienable right intrinsic to human 

dignity and liberty under article 21 of India's constitution. The judgment gives way for the 

decriminalization of homosexuality in India in Navtej Singh Johar v. Union of India 

(2018) and abolishing the provisions of the crime of Adultery under in the case of Joseph 

Shine v. Union of India (27 September 2018). 
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MANEKA GANDHI VS UNION OF INDIA 

 

FACTS 

The petitioner, Maneka Gandhi’s passport, was issued on 1st June 1976 as per the Passport 

Act of 1967. On 2nd July 1977, the Regional Passport Office (New Delhi) ordered her to 

surrender her passport. The petitioner was also not given any reason for this arbitrary and 

unilateral decision of the External Affairs Ministry, citing public interest. 

The petitioner approached the Supreme Court by invoking its writ jurisdiction and 

contending that the State’s act of impounding her passport was a direct assault on her Right 

of Personal Liberty as guaranteed by Article 21. It is pertinent to mention that the Supreme 

Court in Satwant Singh Sawhney v. Ramarathnam held that right to travel abroad is well 

within the ambit of Article 21, although the extent to which the Passport Act diluted this 

particular right was unclear. 

 

ISSUES 

 Are the provisions under Articles 21, 14, and 19 connected with each other, or are 

they mutually exclusive? 

 Should the procedure established by law be tested for reasonability, which in this 

case was the procedure laid down by the Passport Act of 1967? 

 If the right to travel outside the country is a part of Article 21 or not? 

 Is a legislative law that snatches away the right to life reasonable? 

 

ARGUMENTS 

Through the administrative order that seized the passport on 4th July 1977, the State has 

infringed upon the Petitioner’s Fundamental Rights of freedom of speech & expression, 

right to life & personal liberty, right to travel abroad, and the right to freedom of movement. 

The provisions given in Articles 14, 19 & 21 should be read together and are not mutually 

exclusive. Only a cumulative reading and subsequent interpretation will lead to the 

observance of natural justice principles and the true spirit of constitutionalism. 

Section 10(3)(c) of the Passport Act violates Article 21 insofar as it violates the Audi 

Altrem Partem, i.e., the opportunity of being heard is invariably acknowledged as a vital 

component of the principles of natural justice. Even if these principles of natural justice are 

not expressly mentioned in any of the Constitution's provisions, the idea behind 
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Fundamental Rights's spirit embodies the very crux of these principles. Right to life & 

personal liberty guaranteed by this Article. 

 

JUDGEMENTS 

This immensely important judgment was delivered on 25th January 1978, and it altered the 

Indian Constitution's landscape. This judgment widened Article 21’s scope immensely, and 

it realized the goal of making India a welfare state, as assured in the Preamble. A 7-judge 

bench gave the unanimous judgment. 

 

CONCLUSION 

The judgment’s most important feature was the interlinking it laid down between the 

provisions of Articles 19, 14, and 21. Through this link, the supreme court made these 

provisions inseparable and into a single entity. Any procedure has to meet all the 

requirements mentioned under these three articles to be held valid. As a result, this judgment 

enlarged the scope of personal liberty significantly and preserved the fundamental & 

constitutional right to life. 

The judgement paved the way for the Apex Court to bring into the ambit of Article 21 other 

important rights like Right to Clean Water, Right to Clean Air, Right to freedom from Noise 

Pollution, Standard Education, Speedy Trial, Fair Trial, Right to Livelihood, Legal Aid, 

Right to Food, Right to Clean Environment, Right to Medical Care, etc. 
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ANURADHA BHASIN  VS UNION OF INDIA 2020 SCC 

OnLine SC 25 

 

ISSUES IN ANURADHA BHASIN V UNION OF INDIA 

1. Whether the government can claim exemption from producing all the orders passed under 

Section 144 of the CrPC and Suspension Rules? 

2. Whether the freedom of speech and expression and freedom to practice any profession or 

to carry on any occupation, trade, or business over the Internet is a part of the fundamental 

rights under Part III of the Indian Constitution? 

3. Whether the action of the government in prohibiting access to the internet valid? 

4. Whether the imposition of restriction under Section 144 of CrPC valid? 

5. Whether the freedom of the press of the petitioner was violated due to the restriction? 

 

LAW 

The Court analyzed the five issues in five sections: 

 

Issue 1 

The Court held that the State has to produce the orders imposing the restrictions. It becomes 

extremely difficult for the Court to determine the legality of the restrictions in the absence 

of such orders. States must disclose such information to satisfy the Court that a right to 

remedy exists under Article 32 of the Indian Constitution.[1] The Court relied on various 

landmark judgments to reiterate that the right to freedom of speech and expression under 

Article 19 includes the right to information as an important aspect of it.[2] The Court added 

that “a democracy, which is sworn to transparency and accountability, necessarily mandates 

the production of orders as it is the right of an individual to know.” The importance attached 

to fundamental rights mandates a state to act responsibly in protecting them, for which no 

law should be passed in discreet merely based on apprehension of danger. 

 

Therefore, the state should inform its citizens of any law that restricts their freedom unless a 

countervailing public interest prevails. However, even in such cases, the Court would weigh 

the State's privileges against the right to information and decide what portions of the order 

could be hidden or redacted. In the present case, the state contention that order could not be 
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released because of unspecified difficulties without any substantial evidence was not taken 

to be a valid justification. 

Therefore, no exemption was granted to State from producing all the orders passed under 

Section 144 of the CrPC and under Suspension Rules. 

 

Issue 2 

The Court firstly reiterated that freedom of expression guaranteed under Article 19 extends 

to the internet, for which the Court recalled its extensive jurisprudence that extended 

protection to various new mediums for expression and held that even though the use of the 

internet is constitutionally protected under article 19, they are subject to certain ‘reasonable 

restrictions.’[3] The Court, however, did not go into the aspect of discussing the right to 

access the internet as a fundamental right as none of the parties raised this issue. By 

reviewing its jurisprudence on the application of 19 (2), the Court held that restrictions 

could impose complete prohibitions. Whether restrictions amount to a complete prohibition 

is a question of fact to be determined by the court on a case-to-case basis. 

While considering that terrorists are actively using the internet to disseminate false 

information and propaganda, raise funds, etc. However, the contention of Indian authorities 

that war on terrorism required imposition of restriction to curb it from its roots was not 

accepted by the court. It was unlike territorial fights and transgressed into other forms 

affecting normal life. Thus it could not be treated as a law and order situation. 

Therefore, it was held that the freedom of speech and expression and freedom to practice 

any profession or carry on any occupation, trade, or business over the Internet is a part of 

the fundamental rights under Part III of the Indian Constitution. 

 

Issue 3  

The Court focused largely on the provisions of the Telegraph Act, 1885 due to its direct 

application. Section 5 (2) of the Act permits the suspension of internet services only in 

public emergencies or in the interest of public safety. As these terms have not been defined 

in the Act itself, Court looked for its definition in various international instruments[4] and 

concluded that a public emergency is required to be severe and needs to be determined on a 

case-to-case basis. Furthermore, the court held that Rule 2 (2) of the Suspension Rules, 2017 

requires every such order to be a reasoned order which must indicate that a complete 

suspension of telecom serviced, be it the internet or otherwise, being a drastic step is the 
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necessity of the hour which is unavoidable. In furtherance of the same, the Court stressed 

the ‘principle of proportionality’[5]. It held that any curtailment of fundamental right should 

be proportional and that the state should impose the least restrictive methods to achieve the 

object of the legislation or any administrative order. 

Rejecting the State’s contention of being unable to block selective access due to 

technological reasons, the Court held that if such a contention is accepted, then a free permit 

would be given to complete blockage of internet every single time, which is perpetually 

unacceptable. Nonetheless, considering the principle of proportionality, the court's indefinite 

suspension is impermissible. Since the Suspension Rules were silent on the length of a 

proper shutdown, the Court found that it was up to the Review Committee to determine its 

duration and ensure that it would not extend beyond a necessary period. 

Therefore the action of the government in prohibiting access to the internet was held to be 

invalid. 

 

Issue 4 

The Court emphasized various judicial pronouncements to reiterate that restrictions under 

Section 144 are remedial and preventive and can be exercised both in ‘situation of danger’ 

or when there is an ‘apprehension of danger.’[6] The Court noted that the orders passed 

under Section 144 directly affect the public's fundamental rights in general, and casually 

using such power would result in severe illegality. Thus, State must produce material facts 

necessitating the passing of such orders to judicial scrutiny and verification of the order’s 

legitimacy. The Court stated that it could not ignore noncompliance with the law in this 

case, as the issue at hand is not just about what happened in Jammu and Kashmir but also 

about imposing a check on the State. 

It further reiterated that the key consideration is the threat's perceived imminence and 

whether invoking Section 144 was the proper remedy to prevent potential harm. 

Furthermore, the court stressed the use of the test of proportionality, and the least intrusive 

method should be imposed. 

Therefore, the imposition of restriction under Section 144 of CrPC was held to be 

unjustified. 

 

Issue 5 

The Court held that though freedom of the press has been recognized in India long, it is 

subject to reasonable restrictions.[7] In the present case, the petitioners failed to prove that 
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restrictions restricted the publishing of newspapers in the State or challenged the state 

argument that newspapers were published and distributed during the communication and 

movement lockdown. Moreover, now when the petitioner has resumed publication, the 

Court simply advised the responsible State governments to respect the press's freedom. 

However, the court concluded by rejecting the petitioner’s arguments that the restrictions on 

movement and communication imposed in Jammu and Kashmir directly curtailed freedom 

of the press and journalists’ ability to perform their professional duties. 

Therefore, it was held that the petitioner's press's freedom was not violated due to the 

restriction imposed. 

 

APPLICATIONS  

Petitioner 

1. The restrictions do not satisfy the test of ‘reasonableness and proportionality’ to the aim 

pursued by them. 

2. The restrictions imposed by virtue of Section 144 were passed on the apprehension that 

there is an imminent threat to the law and order situation in the valley, which was not the 

case as public order is not the same as law and order, and neither were at risk. 

3. The State’s order of restricting internet services under the Suspension rules was not in 

compliance with the requisite procedure, implying the absolute non-application of mind. 

4. The restrictions are overbroad and excessive as the state failed to put the least restrictive 

measures that deprive people of the lawful exercise of their fundamental rights. 

 

 Intervenors 

1. The restrictions should be reasonable as provided in Article 19 (2) of the Constitution and 

must satisfy the test of proportionality and necessity. 

2. While looking at the proportionality of the restrictions, the effect of such restrictions on 

fundamental rights, not just the legal and physical, but also the fear that those sorts of 

restrictions endanger the populace's minds, should be considered. 

3. A balance must be struck between the measures undertaken in the name of national 

security and curbing terrorism and the citizens' fundamental rights and liberties. In the above 

context, it would be too overbroad to state a carte blanche to restrict fundamental rights. 

4. The restrictions censored the discussion and right to know J&K citizens about the 

constitutional amendment abolishing the state's special category status. 
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5. The restrictions under Suspension Rules were supposedly temporary, which in the present 

case lasted for over 100 days, hence unreasonable. 

 

Respondent 

1. The restrictions were ‘necessary’ to prevent terrorist activities, considering the situation 

regarding cross- border terrorism and internal militancy. Even before Article 370 was 

revoked, it was a subject of speculation. 

2. Since the issue of national security is at stake, and courts have limited jurisdictions to 

question the officers' judgment in imposing pre-emptive measures. 

3. There was never a blanket ban on internet services as internet services were not restricted 

in regions like Jammu and Ladakh. 

4. the petitioners have exaggerated the effects of the restrictions as the individual movement 

had never been restricted and was imposed only in certain areas, which were relaxed soon 

after. 

5. The free speech standards related to the newspapers are not very distinct from those of the 

internet. Hence, it is not possible to ban only certain websites or parts of the internet while 

allowing access to others. 

 

The genesis of the issue starts with the suspension of mobile, landline, and internet services 

in Jammu and Kashmir (hereinafter ‘J&K’) on August 4, 2019, along with restrictions on 

movement in certain areas. On August 5, 2019, Indian government issued Constitutional 

Order 272, i.e., Constitution (Application of Jammu and Kashmir) Order, 2019, by virtue of 

which the special category status of J&K was revoked. In light of these circumstances, 

Section 144 was imposed on the apprehension of breach of peace and tranquility in the state. 

The petitioner Ms. Anuradha Bhasin, the executive editor of Kashmir Times, challenged the 

internet shutdown and movement restrictions (hereafter ‘restrictions’) for being violative for 

the right to freedom of press profession enshrined under Article 19 of the Indian 

Constitution. 

A similar petition was filed by Ghulam Nabi Azad seeking issuance of an appropriate writ 

to set aside or quash any orders, notifications, directions, or circulars issued by the 

Government under which all/any modes of communication have been shut down. 

Furthermore, petitioners sought to issue an appropriate writ directing respondents to 

immediately restore all modes of communication to provide an enabling environment for the 

media to practice their profession by taking necessary steps for ensuring their free and safe 
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movement of reporters and journalists to so they can exercise their right to freedom of 

speech and expression and right to move. The two petitions were combined. The matter was 

listed for the final disposal after hearing counsels and interveners from both sides and 

considering the submissions and documents placed before the court. 

The Contentions advanced by the respondents regarding terrorist attacks and the law and 

order situation seems to have swayed the court as the extensive treatise on proportionality in 

the judgment was not applied in the case of prolonged shutdown in Kashmir. Although the 

Court held that suspending internet services indefinitely is impermissible, the same was not 

made applicable to the situation in Kashmir, where it has been continuing for more than 5 

months. The only relief granted was a direction given to the State to review all orders 

suspending internet services forthwith. A further direction was given to allow government 

websites, banking facilities, hospital services, and other essential services in those regions. 

The internet services are not likely to be restored immediately. 

 

The Court thoroughly outlined the moral and tests to balance fundamental rights and 

national security concepts. Just as importantly, Court stressed that orders that impact 

fundamental rights such as freedom of expression could not be passed arbitrarily and 

secretly. 

 

CONCLUSION 

Looking at an increasing number of internet shutdowns in recent times, the judgment fairly 

laid down the law on internet shutdowns, with a great emphasis being laid on the principles 

of proportionality, necessity, and reasonableness. In addition to that, the court stressed the 

citizens' right to know about the government's actions and striking a balance between 

citizens' liberties and national security. In my opinion, the judgment propounded the 

principle of proportionality and reasonableness and talked about it in detail, but the relief 

provided is not as to what was expected because a blanket ban on internet services has been 

catastrophic to the economy of the State, crushing innovation in the region and leading to a 

mass exodus of young people in search of new jobs. Just because shutting the internet is the 

easiest thing to do, the government should not use such means arbitrarily but rather deal 

with it through democratic means, which do not impair the citizens' basic fundamental 

rights. 

The author also feels that two important aspects were not covered in this case: first, access 

to the internet as a fundamental right and, secondly, the constitutionality of the suspension 
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rule. However, someday, as technology is changing rapidly, the author looks forward that 

these issues would consider the Court to develop laws around these two critical points. 

Whether this judgment has helped protect the citizens' rights would be determined by the 

number of shutdowns in 2020. 
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