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FOREWORD  

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for 

their writing, the public has almost always damned lawyers and judges for theirs. If this state 

of affairs has changed in recent times, it is only in that many lawyers and judges have now 

joined the rest of the world is complaining about the quality of legal prose. 

 My best wishes to all these student contributors, for their future endeavors. My best wishes 

and assurance to the readers that this will add a lot to the knowledge after reading this Judiciary 

notes. It’s not just for the legal fraternity but for anyone who has an interest in the field of law. 
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PREFACE 

May there be Peace in Heaven, May there be Peace in the Sky, May there be Peace in the Earth, 

May there be Peace in the Water, May there be Peace in the Plants, May there be Peace in the 

Trees, May there be Peace in the Gods in the various Worlds, May there be Peace in all the 

human beings, May there be Peace in All,  

PEACE, PEACE, PEACE.  

Our age-old culture prays for peace and happiness for one and all. Family is the first and oldest 

social group. It has played an important role in the stability and prosperity of the civilization. 

Almost everything of lasting value in humanity has its roots in the family. Peace and harmony 

in the family are important for the all-round development of children. This Compilation of 

Judiciary notes by All India Legal Forum is aimed at bringing about desired sensitivity in all 

duty holders. We’re glad to be a part of the All India Forum. Here’s an introduction to my 

team: 

Patron- in-Chief: Aayush Akar 

Editor-in-Chief: Shubhank Suman 

Senior Manager: Mahimashree Kar 

Manager: Deb Zyoti Das 

Researchers: 

 Elamathy. S 

 Yash sharma 

 Aastha miglani 

Editors: 

Tejal Unnarkar 
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DISCLAIMER  

Team AILF India has made all efforts to summarize the Judiciary notes retrieved from AIR 

and SCC. In some cases, the team has tried to summarize cases from the available sources as 

they could not find original ones. 
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TAXATION: 

To run the government and manage the affairs of a state, money is required. So the 

government imposes taxes in many forms on the incomes of individuals and companies. 

Broadly taxes are divided into two categories:  

1. Direct Taxes 

2. Indirect Taxes 

Direct Taxes  

 A tax that is paid directly by an individual or organization to the imposing entity 

(generally government). 

 A direct tax cannot be shifted to another individual or entity. 

 The individual or organization upon which the tax is levied is responsible for the 

fulfillment of the tax payment. Indirect taxes, on the other hand, can be shifted from 

one taxpayer to another. 

 A taxpayer pays a direct tax to a government for different purposes, including real 

property tax, personal property tax, income tax or taxes on assets, FBT, Gift Tax, 

Capital Gains Tax, etc. 

Indirect Taxes  

 The term indirect tax has more than one meaning. 

 In the colloquial sense, an indirect tax (such as sales tax, a specific tax, value-added 

tax (VAT), or goods and services tax (GST)) is a tax collected by an intermediary 

(such as a retail store) from the person who bears the ultimate economic burden of 

the tax (such as the consumer). 

 The intermediary later files a tax return and forwards the tax proceeds to the 

government with the return. 

 In this sense, the term indirect tax is contrasted with a direct tax which is collected 

directly by the government from the persons (legal or natural) on which it is 

imposed. 

Some of the important DIRECT TAXES:-  

 1.Fringe Benefits Tax: 
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 To reduce the profit on booked entry, many companies started providing various 

benefits to their employees and maintain them under their input cost. Thus reducing 

the profit which in turn leads to less taxation by the government. 

 Therefore the government-imposed Fringe Benefits Tax (FBT) is fundamentally a 

tax that an employer has to pay instead of the benefits that are given to his/her 

employees. 

 It was an attempt to comprehensively levy a tax on those benefits, which evaded the 

tax. 

 The list of benefits encompassed a wide range of privileges, services, facilities, or 

amenities which were directly or indirectly given by an employer to current or 

former employees, be it something simple like telephone reimbursements, free or 

concessional tickets, or even contributions by the employer to a superannuation 

fund. 

 FBT was introduced as a part of the Finance Bill of 2005 and was set at 30% of the 

cost of the benefits given by the company. 

 This tax needed to be paid by the employer in addition to the income tax, irrespective 

of whether the company had an income-tax liability or not. 

 Fringe benefits tax was abolished in the 2009 Union budget of India. 

 2. Minimum Alternate Tax 

 The concept of Minimum Alternate Tax (MAT) was introduced in the direct tax 

system to make sure that companies having large profits and declaring substantial 

dividends to shareholders but who were not contributing to the Government by way 

of corporate tax, by taking advantage of the various incentives and exemptions 

provided in the Income-tax Act, pay a fixed percentage of book profit as minimum 

alternate tax. 

 As per the Income Tax Act, if a company’s taxable income is less than a certain 

percentage of the booked profits, then by default, that much of the book profits will 

be considered as taxable income and tax has to be paid on that. 

 It is called MAT and is a direct tax. It was introduced to deter some companies who 

managed their account in such a way that they end up paying zero or no tax to the 

government. 

 The current rate of MAT is 18.5%. 
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 3. Alternate Minimum Tax 

 Under the existing provisions of the Income-tax Act, Minimum Alternate Tax 

(MAT) and Alternate Minimum Tax (AMT) are levied on companies and limited 

liability partnerships (LLPs) respectively. 

 That means what is MAT to the companies, AMT is to the LLPs. 

 However, no such tax is levied on the other form of business organizations such as 

partnership firms, sole proprietorship, an association of persons, etc. 

 To widen the tax base vis-à-vis profit linked deductions, it is proposed to amend 

provisions regarding AMT contained in the Income-tax Act to provide that a person 

other than a company, who has claimed deduction under any section (other than 

section 80P), shall be liable to pay AMT. 

 Under the proposed amendments, where the regular income-tax payable for a 

previous year by a person (other than a company) is less than the alternate minimum 

tax payable for such previous year, the adjusted total income shall be deemed to be 

the total income of such person and he shall be liable to pay income-tax on such total 

income at the rate of eighteen and one-half percent. 

INDIRECT TAXATION IN INDIA  

• Production of goods: Excise or CenVAT 

• Distribution of goods: Sales Tax 

• Production and Distribution of services (because they can’t be separated):  Service 

Tax 

In India, generally, taxes on production or manufacturing (Excise) is levied by the center, 

and taxes on sales (Sales Tax) is levied by the states.    

 1. Excise duties: 

 Excise duty (Central VAT) is a tax on the manufacture of goods within the country. 

Excise duties are levied under the Central Excise and Salt Act, 1944, the Excise 

Tariff Act, 1985, and the Modified Value Added Tax (MODVAT) scheme or 

CENVAT. 



 

9 
 

 The rates of excise duty levied vary depending inter alia on the nature of the item 

manufactured, the nature of the manufacturing concern, and the place of ultimate 

sale. 

 The duty rates are either ad valorem (i.e. a fixed percentage of the cost of 

production), specified (a fixed rate depending on the nature of the manufactured 

item, for example, length of product or count of product), or a combination of both. 

 The MODVAT scheme, introduced in 1986, on the recommendation of the L K Jha 

Committee, applies to certain specific items. 

 The objective of this scheme is to limit the cascading effect of duty incidence on 

several goods subjects to excise which are further used as inputs for other excisable 

goods. 

 Under the scheme, MODVAT credit can be claimed on the purchase of raw materials 

on which excise has been paid. 

 This MODVAT credit can be used to set off excise duty payable on subsequent 

manufacture of goods. 

 2. Sales tax 

 Sales tax is levied on the sale of a commodity that is produced or imported and sold 

for the first time. 

 If the product is sold subsequently without being processed further, it is exempt from 

sales tax. Sales tax is levied by either the Central or the State Government, Central 

Sales tax or 4% is generally levied on all inter-State sales. 

 State sales taxes that apply to sales made within a State have rates that range from 4 

to 15%. 

However, exports and services are exempt from sales tax. 

  

 

3.Service tax: 

 Service tax is a part of Central Excise in India. It is a tax levied on services provided 

in India, except the State of Jammu and Kashmir. 
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 The responsibility of collecting the tax lies with the Central Board of Excise and 

Customs (CBEC). 

TAXATION SYSTEMS  

 1. VAT (Value Added Tax) 

 Value-added tax or VAT is an indirect tax, which is imposed on goods and services 

at each stage of production, starting from raw materials to the final product. 

 VAT is levied on the value additions at different stages of production. 

 VAT is widely applied in European countries. However, now several countries 

across the globe have adopted this tax system. GST (Goods and Service Tax) which 

is to be implemented in India is nothing but a kind of VAT system. 

 2.Goods and Services Tax (GST) 

 The Goods and Services Tax (GST) is a value-added tax to be implemented in India, 

the decision on which is pending. 

 It will replace all indirect taxes levied on goods and services by the Indian Central 

and State governments. It is aimed at being comprehensive for most goods and 

services with few tax exemptions. 

 India is a federal republic, and the GST will thus be implemented concurrently by 

the central and state governments as the Central GST and the State GST respectively. 

 The implementation of GST will lead to the abolition of other taxes such as octroi, 

Central Sales Tax, State-level sales tax, entry tax, stamp duty, telecom license fees, 

turnover tax, tax on consumption or sale of electricity, taxes on transportation of 

goods and services, etc, thus avoiding multiple layers of taxation that currently exist 

in India. 

Advantages of Implication of GST in India:  

o It will boost up economic unification of India; it will assist in better conformity and 

revenue resilience; it will evade the cascading effect in the Indirect tax regime. 

o In the GST system, both Central and state taxes will be collected at the point of sale. 

Both components (the Central and State GST) will be charged on the manufacturing 

cost. 
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o It will reduce the tax burden for consumers; 

o It will result in a simple, transparent, and easy tax structure; merging all levies on 

goods and services into one GST. 

o It will bring uniformity in tax rates with only one or two tax rates across the supply 

chain; o It will result in a good administration of tax structure; 

o It may broaden the tax base; o It will increase tax collections due to wide coverage 

of goods and services. o It will result in the cost competitiveness of goods and 

services in the global market. o It will reduce transaction costs for taxpayers through 

simplified tax compliance. o It will result in increased tax collections due to a wider 

tax base and better conformity. 

Limitations in implementing GST in India  

o The experience of various countries shows that it is very difficult to manage the GST 

system. Even various developed countries find it difficult. India's tax collecting 

authority is not equipped technically to handle it. 

o Computerization of data is needed. o Amendment of Constitution is required for 

which consensus of at least half of the states is needed, which is very difficult in 

today’s rise of regional politics. 

o It is resource-intensive as large data collection is required. 

Laffer curve  

 Invented by Arthur Laffer, this curve shows the relationship between tax rates and tax 

revenue collected by governments. 

 The curve suggests that, as taxes increase from low levels, tax revenue collected by 

the government also increases. It also shows that tax rates increasing after a certain 

point (T*) would cause people not to work as hard or not at all, thereby reducing tax 

revenue. 

 Eventually, if tax rates reached 100% (the far right of the curve), then all people would 

choose not to work because everything they earned would go to the government. 
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THE FUNDAMENTAL RIGHTS – II (Right to Equality -1 Articles 14 & 15) 

 

RIGHT TO EQUALITY 

 

INTRODUCTION 

 The Constitution of India guarantees the Right to Equality through Articles 14 to 18. 

"Equality is one of the magnificent corner-stones of Indian democracy." (Indra 

Sawhney v. Union of India, 1993) 

 

 The doctrine of equality before the law is a necessary corollary of the Rule of Law 

which pervades the Indian Constitution. (Ashutosh Gupta v. State of Rajasthan, 2002) 

 

 Article 14 outlaws discrimination in a general way and guarantees equality before the 

law to all persons. Given a certain amount of indefiniteness attached to the general 

principle of equality enunciated in Article 14, separate provisions to cover specific 

discriminatory situations have been made by subsequent Articles.  

 

 Thus, Art. 15 prohibits discrimination against citizens on such specific grounds as 

religion, race, caste, sex, or place of birth. 

 

 Art. 16 guarantees to the citizens of India equality of opportunity in matters of public 

employment.  
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 Art. 17 abolishes untouchability, and Art. 18 abolishes titles, other than a military or 

academic distinction.  

 

 Thus, the Supreme Court has said that the Constitution lays down provisions both for 

protective discrimination as also affirmative action. 

 In this series of constitutional provisions, Art. 14 is the most significant. It has been 

given a highly activist magnitude in recent years by the courts and, thus, it generates a 

large number of court cases.  

 

 In recent days, Art. 16 has also assumed great significance because of the problems of 

reservation in public services.  

 

 Art. 14 is the genus while Arts. 15 and 16 are the species. Arts. 14, 15, and 16 are 

constituents of a single code of constitutional guarantees supplementing each other. 

 

 It may be worthwhile to note that Art. 7 of the Universal Declaration of Human Rights, 

1948, declares that all are equal before the law and are entitled without any 

discrimination to the equal protection of laws. By and large, the same concept of 

equality inheres in Art. 14 of the Indian Constitution. 

 

 It may be noted that the right to equality has been declared by the Supreme Court as a 

basic feature of the Constitution. The Constitution is wedded to the concept of equality. 

The Preamble to the Constitution emphasizes the principle of equality as basic to the 

Constitution. 

 

ARTICLE 14 

 

 Equality before the law and equal protection of laws is the quintessence of the Right of 

Equality, a fundamental right guaranteed under Part III. Equals cannot be treated 

unequally. The right to such equality cannot be arbitrarily denied to the equals in the 

absence of valid classification. (Virendra Kumar Mishra v. UOI, 2015)  
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 Article 14 bars discrimination and prohibits discriminatory laws. Art. 14 is now proving 

as a bulwark against any arbitrary or discriminatory state action. The horizons of 

equality as embodied in Art. 14 have been expanding as a result of the judicial 

pronouncements and Art. 14 has now come to have a "highly activist magnitude". 

 

 Articles 14 and 15 read in the light of the preamble to the Constitution reflect the 

thinking of our Constitution makers and prevent any discrimination based on religion 

or origin in the matter of equal treatment or employment and to apply the same even in 

respect of a cooperative society. 

 

 All persons in similar circumstances shall be treated alike both in privileges and 

liabilities imposed. (John Vallamattom v. UOI, 2003)  

 

 But equality cannot be applied when it arises out of illegality e.g. when Art. 14 is sought 

to be involved in aid of compassionate appointment wrongly made earlier. 

 

 It has been held that non-application of mind is a facet of arbitrary exercise of power. 

(Onkar Lal Balaji v. UOI, 2003) 

 

 It is now firmly established that Art. 14 strikes at arbitrary state action, both 

administrative and legislative.  

 

 There has been a significant shift towards equating arbitrary or unreasonableness as the 

yardstick by which administrative, as well as legislative actions, are to be judged. 

 

 A basic and obvious test to be applied in cases where administrative action is attacked 

as arbitrary is to see whether there is any discernible principle emerging from the 

impugned action and if so, does it satisfy the test of reasonableness.  

 

 It is now considered that non-compliance with the rules of natural justice amounts to 

arbitrariness violating Art. 14. (Rajasthan State Transport Corp. v. Bal Mukund Bairwa, 

2009)  
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 Two concepts are involved in Art. 14: 

I)  'equality before the law' and  

II) 'equal protection of laws'. 

 

 The first is a negative concept that ensures that there is no special privilege in favor of 

anyone, that all are equally subject to the ordinary law of the land, and that no person, 

whatever be his rank or condition, is above the law.  

 

 This is equivalent to the second corollary of the Dicean concept of the Rule of Law in 

Britain.  

 

 This, however, is not an absolute rule and there are several exceptions to it, e.g., foreign 

diplomats enjoy immunity from the country's judicial process; Art. 361 extends 

immunity to the President of India and the State Governors; public officers and judges 

also enjoy some protection, and some special groups and interests, like the trade unions, 

have been accorded special privileges by law. 

 

 The second concept, 'equal protection of laws', is positive in content. It does not mean 

that identically the same law should apply to all persons, or that every law must have a 

universal application within the country irrespective of differences of circumstances.  

 

 Equal Protection of the laws does not postulate equal treatment of all persons without 

distinction. What it postulates is the application of the same laws alike and without 

discrimination to all persons similarly situated.  

 

 It denotes equality of treatment in equal circumstances. It implies that among equals 

the law should be equal and equally administered, that the like should be treated alike 

without distinction of race, religion, wealth, social status, or political influence. 

 

 The Supreme Court has explained in Sri Srinivasa Theatre v. Govt. of Tamil Nadu, that 

the two expressions 'equality before the law' and 'equal protection of law' do not mean 

the same thing even if there may be much in common between them. "Equality before 

the law" is a dynamic concept having many facets.  
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 One facet is that there shall be no privileged person or class and that none shall be above 

law. Another facet is "the obligation upon the State to bring about, through the 

machinery of law, a more equal society... For, equality before the law can be predicated 

meaningfully only in an equal society...." 

 

 Article 14 provides positive and not negative equality. Hence any action or order 

contrary to the law does not confer any right upon any person for similar treatment. 

Thus unauthorized additional construction and change of user of land cannot be claimed 

on the basis that the same had been granted in other cases in contravention of the law. 

 

 Article 14 prescribes equality before the law. But the fact remains that all persons are 

not equal by nature, attainment, or circumstances, and, therefore, mechanical equality 

before the law may result in injustice. Thus, the guarantee against the denial of equal 

protection of the law does not mean that identically the same rules of law should be 

made applicable to all persons despite the difference in circumstances or conditions.  

 

 The varying needs of different classes or sections of people require differential and 

separate treatment. The Legislature is required to deal with diverse problems arising 

out of an infinite variety of human relations. It must, therefore, necessarily have the 

power of making laws to attain particular objects and, for that purpose, of 

distinguishing, selecting and classifying persons and things upon which its laws are to 

operate. 

 

 Art. 14 thus means that 'equals should be treated alike'; it does not mean that 'unequal 

ought to be treated equally'. Persons who are in like circumstances should be treated 

equally. On the other hand, where persons or groups of persons are not situated equally, 

to treat them as equals would itself be violative of Art. 14 as this would itself result in 

inequality.  

 

 As all persons are not equal by nature or circumstances, the varying needs of different 

classes or sections of people require differential treatment. This leads to classification 

among different groups of persons and differentiation between such classes.  
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 Accordingly, to apply the principle of equality in a practical manner, the courts have 

evolved the principle that if the law in question is based on rational classification it is 

not regarded as discriminatory. 

 

 The clubbing of those dealers against whom there was no allegation with the handful 

of those against whom there were allegations of political connection and patronage, 

results in treating unequal as equals. (Onkar Lal Balaji v. UOI, 2003) 

 

 Equality of opportunity embraces two different and distinct concepts. There is a 

conceptual distinction between a non-discrimination principle and affirmative action 

under which the State is obliged to provide a level playing field to the oppressed classes. 

 

 Affirmative action in the above sense seeks to move beyond the concept of non-

discrimination towards equalizing results concerning various groups. Both the 

conceptions constitute 'equality of opportunity'. 

 

ARTICLE 15 – Prohibition of Discrimination Based on Religion, Race, Caste, Sex or 

Place of Birth 

 Article 15(1) specifically bars the state from discriminating against any citizen of India 

on grounds only of religion, race, caste, sex, place of birth, or any of them. 

 

 Article 15(2) prohibits subjection of a citizen to any disability, liability, restriction, or 

condition on grounds only of religion, race, caste, sex, or place of birth concerning— 

 

(a) Access to shops, public restaurants, hotels, and places of entertainment, or, 

(b) The use of wells, tanks, bathing ghats, roads, and places of public resort maintained 

wholly or partly out of state funds or dedicated to the use of the general public. 

 

 Under Art. 15(3), the state is not prevented from making any special provision for 

women and children. 
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 Article 15(4) or Art. 29(2) does not prevent the state from making any special 

provisions for the advancement of any socially and educationally backward classes of 

citizens or the Scheduled Castes and the Scheduled Tribes. 

 Provisions contained in Arts. 15 and 16 are merely enabling provisions. No citizen of 

India can claim reservation as a matter of right and accordingly no writ of mandamus 

can be issued. (AP Public Service Commission v. Baloji Badhavath, 2009) 

 

a) ART. 15(1) 

 

 Article 15(1) prohibits differentiation on certain grounds mentioned above. 

Commenting on Art. 15(1), the Supreme Court has observed in Valsamma Paul v. 

Cochin University, 1996: 

"Art. 15(1) prohibits discrimination on grounds of religion or caste identities to foster 

national identity which does not deny pluralism of Indian culture but rather to preserve 

it". 

 

 Article 15(1) is an extension of Art. 14. Art 15(1) expresses a particular application of 

the general principle of equality embodied in Art. 14. 

 

 Just as the principle of classification applies to Art. 14 so it does to Art. 15(1) as well. 

The combined effect of Arts. 14 and 15 are not that the state cannot pass unequal laws, 

but if it does pass unequal laws, the inequality must be based on some reasonable 

ground (Art. 14), and that, due to Art. 15(1), religion, race, caste, sex, or place of birth 

alone is not, and cannot be, reasonable ground for discrimination. 

 

 Under Art. 15(4), the State can make special provisions for certain sections of the 

society as stated above. But for any section of the population not falling under Art. 

15(4), special provisions can be made if there is a reasonable classification. 

 

 The word 'discrimination' in Art. 15(1) involves an element of unfavorable bias. The 

use of the word 'only' in the Arts. 15(1) and 15(2) connotes that what is discountenanced 

is discrimination purely and solely on account of any of the grounds mentioned.  
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 Discrimination based on any of these grounds and also on other grounds is not hit by 

Arts. 15(1) and 15(2) though it may be hit by Art. 14. If religion, sex, caste, race, or 

place of birth is merely one of the factors which the Legislature has taken into 

consideration, then, it would not be discrimination only on the ground of that fact. But, 

if the Legislature has discriminated only on one of these grounds, and no other factor 

could have been present, then, undoubtedly, the law would offend against Art. 15(1). 

 

ART. 15(2): 

 

 Article 15(2), mentioned above, contains a prohibition of a general nature and is not 

confined to the state only.  

 

 Based on this provision, it has been held that if a section of the public puts forward a 

claim for the exclusive use of a public well, it must establish that the well was dedicated 

to the exclusive use of that particular section of the public and not to the use of the 

general public.15  

 

 A custom to that effect cannot be held to be reasonable or following enlightened modern 

notions of the utility of public wells because of the force of Art. 15. 

 

 In Art. 15(2) occurs the expression 'a place of public resort'. There is a difference of 

opinion on the exact significance of this phrase. One view holds that a place is a 'place 

of public resort' only if the public has access to it as a matter of legal right. 

 

 A broader view, however, regards a place of the public resort as one to which members 

of the public are allowed access and where they habitually resort to. 

 

 The latter view appears to be more in accord with the tenor and purpose of the 

constitutional provision as it would bar discrimination on a wider front. 

 

B. ART. 15(3): WOMEN AND CHILDREN 

 

 Articles 15(3) and 15(4) constitute exceptions to Arts. 15(1) and 15(2). 
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 According to Art. 15(3), the state is not prevented from making any "special provision" 

for women and children. 

 

 Articles 15(1) and 15(2) prevent the state from making any discriminatory law on the 

ground of gender alone. The Constitution is thus characterized by gender equality.  

 

 The Constitution insists on the equality of status and it negates gender bias. 

Nevertheless, under Art. 15(3), the state is permitted, despite Art. 15(1), to make any 

special provision for women, thus carving out a permissible departure from the rigors 

of Art. 15(1).  

 

 Articles 15 and 16 do not prohibit the special treatment of women. The constitutional 

mandate is infringed only where the females would have received the same treatment 

as males but for their sex. In English law 'but-for-sex" test has been developed to mean 

that no less favorable treatment is to be given to women on the gender-based criterion 

which would favor the opposite sex and women will not be deliberately selected for 

less favorable treatment because of their sex.  

 

 The Constitution does not prohibit the employer to consider sex in making employment 

decisions where this is done according to a properly or legally charted affirmative 

action plan. 

 

 Article 15(3) recognizes the fact that the women in India have been socially and 

economically handicapped for centuries and, as a result thereof, they cannot fully 

participate in the socio-economic activities of the nation on a footing of equality.  

 

 The purpose of Art. 15(3) is to eliminate this socio-economic backwardness of women 

and to empower them in such a manner as to bring about effective equality between 

men and women.  
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 The object of Art. 15(3) is to strengthen and improve the status of women. Art. 15(3) 

thus relieves the state from the bondage of Art. 15(1) and enables it to make special 

provisions to accord socio-economic equality to women. 

 

 The scope of Art. 15(3) is wide enough to cover the entire range of state activity 

including that of employment. Art. 15(3) is a special provision like a proviso qualifying 

the general guarantees contained in Arts. 14, 15(1), 15(2), 16(1), and 16(2). 

 

C. ARTICLE 15(4): BACKWARD CLASSES 

 

 Article 15(1) would have come in the way of making favorable provisions for backward 

sections of society. This can be illustrated by referring to two cases. 

 

 In-State of Madras v. Champaka Dorairajan, The Madras Government issued an order 

[popularly known as the Communal G.O] allotting seats in the State medical colleges 

community-wise as follows: Non-Brahmin (Hindus) 6; Backward Hindus, 2; Brahmins, 

2; Harijans, 2; Anglo-Indians and Indian Christians, 1; Muslims, 1.  

 

 This G.O. was declared invalid because it classified students merely based on 'caste' 

and 'religion' irrespective of their merit.53 A seven Judge Bench of the Supreme Court 

struck down the classification as being based on caste, race, and religion for admission 

to educational institutions on the ground that Art. 15 did not contain a clause such as 

Art. 16(4). 

 

 In another case, Jagwant Kaur v. the State of Maharashtra, 1952, a government order 

requisitioning land for construction of a colony for Harijans was held to be 

discriminatory under Art. 15(1) because the facilities were being given to them as a 

'community' as such when other members of the public were equally in need of similar 

facilities. 

 

 To tide over the difficulties created by such decisions in the way of helping backward 

classes by making discriminatory provisions in their favor, Art. 15(4) was added to the 

Constitution in 1951. Art. 15(4) says that the state is not prevented from making any 
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special provisions for "the advancement of any socially and educationally backward 

classes of citizens or for the Scheduled Castes and the Scheduled Tribes". 

 

 Thus, an order acquiring land for constructing a colony for Harijans is now valid under 

Art. 15(4).55 Art. 15(4) does not justify the grant of special remission to the prisoners 

of Scheduled Castes and Scheduled Tribes and not to others. The grant of remission of 

convicted prisoners belonging to these classes can hardly be said to be a measure for 

the "advancement" of the Scheduled Castes and Scheduled Tribes. (State of MP v. 

Mohan Singh, 1996) 

 

 Article 15(4) confers discretion and does not create any constitutional duty or 

obligation. Hence no mandamus can be issued either to provide for reservation or 

relaxation. (UOI v. R Rajeshwaran) 

 

 Under Art. 15(4), in innumerable cases, the reservation of seats for Scheduled Castes, 

Scheduled Tribes, and Backward Classes in engineering, medical, and other technical 

colleges has been upheld. Reservations are possible under Art. 15(4) for the 

advancement of any backward class of citizens or Scheduled Castes and Scheduled 

Tribes. Rejecting the argument that Art. 15(4) envisages "positive action" while Art. 

16(4) is a provision warranting programs of "positive discrimination", the Supreme 

Court has observed in Indra Sawhney v. Union of India : 

"We are afraid we may not be able to fit these provisions into this kind of 

compartmentalization in the context and scheme of our constitutional provisions. By 

now, it is well settled that reservation in educational institutions and other walks of life 

can be provided under Art. 15(4) just as reservations can be provided in services under 

Art. 16(4). If so, it would not be correct to confine Art. 15(4) to programs of positive 

action alone. Art. 15(4) is wider than Art. 16(4) is as much as several kinds of positive 

action programs can also be evolved and implemented thereunder (in addition to 

reservations) to improve the conditions of SEBCs (Socially and Educationally 

Backward Classes), Scheduled Castes and Scheduled Tribes, whereas Art. 16(4) speaks 

only of one type of remedial measure, namely, reservation of appointments/posts." 

 The scope of Art. 15(4) is wider than Art. 16(4). Art. 15(4) covers within it several 

kinds of positive action programs in addition to reservations. However, reservation of 
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posts and appointments must be within reasonable limits, viz., 50% at the maximum. 

The same limit applies to Art. 15(3). Reservation to a backward class is not a 

constitutional mandate, but a prerogative of the State. (EV Chinnaiah v. State of AP, 

2005). 

 

 Reservation for a backward class is not a constitutional mandate. 

 

SOCIALLY AND EDUCATIONALLY BACKWARD CLASSES 

 

 A major difficulty raised by Art. 15(4) is regarding the determination of who are 

'socially and educationally backward classes.' This is not a simple matter as sociological 

and economic considerations come into play in evolving proper criteria for its 

determination. Art. 15(4) lays down no criteria to designate 'backward classes'; it leaves 

the matter to the state to specify backward classes, but the courts can go into the 

question of whether the criteria used by the state for the purpose are relevant or not. 

 

 The question of defining backward classes has been considered by the Supreme Court 

in several cases. On the whole, the Supreme Court's approach has been that state 

resources are limited; protection to one group affects the constitutional rights of other 

citizens to demand equal opportunity, and efficiency and public interest have to be 

maintained in public services because it is implicit in the very idea of reservation that 

a less meritorious person is being referred to a more meritorious person.  

 

 The Court also seeks to guard against the perpetuation of the caste system in India and 

the inclusion of advanced classes within the term backward classes. 

 

 From the several judicial pronouncements concerning the definition of backward 

classes, several propositions emerge. First, the backwardness envisaged by Art. 15(4) 

is both social and educational and not either social or educational. This means that a 

class to be identified as backward should be both socially and educationally backward. 

 

 In MR Balaji v. State of Mysore, 1963, the Court equated the "social and educational 

backwardness" to that of the "Scheduled Castes and Scheduled Tribes". The Court 
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observed: "It was realized that in the Indian society there were other classes of citizens 

who were equally or maybe somewhat less, backward than the Scheduled Castes and 

Scheduled Tribes and it was thought that some special provision ought to be made even 

for them." 

 

 Secondly, poverty alone cannot be the test of backwardness in India because by and 

large people are poor and, therefore, large sections of the population would fall under 

the backward category and thus the whole object of reservation would be frustrated. 

 

 Thirdly, backwardness should be comparable, though not exactly similar, to the 

Scheduled Castes and Scheduled Tribes. 

 

 Fourthly, 'caste' may be a relevant factor to define backwardness, but it cannot be the 

sole or even the dominant criterion. If classification for social backwardness were to be 

based solely on caste, then the caste system would be perpetuated in the Indian 

society.72 Also this test would break down concerning those sections of society that do 

not recognize caste in the conventional sense as known to the Hindu society. 

 

 Fifthly, poverty, occupations, place of habitation, all contribute to backwardness and 

such factors cannot be ignored. 

 

 Sixthly, backwardness may be defined without any reference to caste. As the Supreme 

Court has emphasized, Art. 15(4) "does not speak of castes, but only speaks of classes", 

and that 'caste' and 'class' are not synonymous. Therefore, the exclusion of caste to 

ascertain backwardness does not vitiate classification if it satisfies other tests. 
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TOPIC: DEATH SENTENCE 

                               

    Death sentence / capital punishment/death penalty is a legally sanctioned punishment 

given for some crimes (depends on the category of a criminal offense, heinous nature or 

gravity of offense as said by the law) with which the substantive law (INDIAN PENAL 

CODE, 1860) in India states, and as well the final execution procedures are dealt under 

procedural laws (CODE OF CRIMINAL PROCEDURE, 1973). This a kind of deterrent 

form of punishment. It is carried after the conviction of the offender in the Courts. The 

1st enacted capital punishment laws trace back to the 7th century B.C. in the Greek laws. 

The commonly accepted concept in favor of a death sentence is the psychological threat 

of death, which influences the offensive or criminal intention or behavior. In India, the 

mode of execution of a death sentence is hanging (u/s. 345(5), CrPC). The 1st to be 

executed in independent India was Nathuram Godse and Narain D Apte, assassins of 

Mahatma Gandhi. Under CrPC, chapters XXXVIII and XXXII (A) deal with the 

submission of the death sentence for confirmation and its execution procedure 

respectively.  

 

OFFENCES FOR WHICH DEATH SENTENCE IS AWARDED IN IPC  

SI.NO.  SECTION   OFFENCE  

1 121  Treason, for waging war against the Government of India  

2 132  Abetment of mutiny  

3 194  Per jury resulting in the conviction and death of an innocent person  

4 195A  Threatening or inducing any person to give false evidence resulting in the 

conviction and death of an innocent person  

5 302  Murder  

6 305  Abetment of suicide by a minor, insane person, or intoxicated person  

7 307(2)  Attempted murder by a serving life convict  

8 364A  Kidnapping for ransom  

9 376A  Rape and injury which causes death or leaves the woman in the persistent 

vegetative state  

10 376E  Certain repeat offenders in the context of rape  

11 396  Dacoity with murder  
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SOURCE: LAW COMMISSION OF INDIA, REPORT NO. 262 ON DEATH PENALTY, 

AUGUST 2015.  

 

JUDGMENT 

1. The judgment in every trial in any criminal court of original jurisdiction shall be 

pronounced in open court by the presiding officer immediately after the termination of 

the trial or at some subsequent time of which notice shall be given to the parties or their 

pleaders,  

a. By delivering the whole of the judgment,  

b. By reading out the whole of the judgment,  

c. By reading out the operative part of the judgment and explaining the substance of the 

judgment in a language that is understood by the accused or his pleader.  

2. Where the judgment is delivered under clause (a) of subsection (1), the presiding officer 

shall cause it to be taken down in shorthand, sign the transcript and every page thereof 

as soon as it is made ready, and write on it the date of the delivery of the judgment in 

open court.  

3. Where the judgment or operative part thereof is read out under clause (b) / (c) of 

subsection (1), as the case may be, it shall be dated and signed by the presiding officer 

in open court and if it is not written with his hand, every page of the judgment shall be 

signed by him.  

4. Where the judgment is pronounced in the manner specified in clause (c) of subsection 

(1), the whole judgment or a copy thereof shall be immediately made available for the 

perusal of the parties or their pleaders free of cost.  

5. If the accused is in custody, he shall be brought up to hear the judgment pronounced.  

6. If the accused is not in custody, he shall be required by the court to attend to hear the 

judgment pronounced, except where his attendance during the trial has been dispensed 

with and the sentence is one of fine only or he is acquitted.  

7. No judgment delivered by any criminal court shall be deemed to be invalid by reason 

only of the absence of any party or his pleader on the day or from the place notified for 

the delivery thereof, or of any omission to serve, or defect in serving, on the parties or 

their pleaders or any of them the notice of such day and place.  

8. Nothing in this section shall be construed to limit in any way the extent of the provisions 

of section 465.  
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CONFIRMATION OF SENTENCE OF DEATH  

The High Court only confirms the judgment of death sentence in all cases to be executed 

against that particular accused or either. The execution procedure will be initiated only 

the confirmation order from the appropriate High Court.  

 

SECTION 366 empowers the High Court regarding submission for confirmation order:  

 The Court of Session shall submit the proceedings of such case, where it decided for the 

death sentence against the accused person. 

 The Court of Session shall not proceed with any other formalities thereupon, unless and 

until the order is confirmed by the High Court.  

 The Court passing the sentence shall commit the convicted person to jail custody under 

a warrant. 

  

PROCEDURE: SECTION 371.  

 If, for all cases submitted before the High Court by the Court of Session as specified in 

section 366, then, the proper officer from the High Court,  

o Shall without convey the order of confirmation by the High Court.  

o Shall without delay, send a copy of the confirmation of that particular case from the 

High Court to the Court of Session.  

o Such a copy shall be made under the seal of the High Court and attested with his official 

signature to the Court of Session.  

 

SECTION 367 renders the power to the High Court to direct or call upon further inquiry to 

be made or additional evidence to be taken for confirmation:  

 to the proceedings submitted in the High Court for confirmation, if the Court thinks fit, 

that to require for a further inquiry or additional evidence, it may make such inquiry or 

take evidence itself, or direct it to be made or taken by the Court of Session.  

 such inquiry or additional evidence may add points of justification to any point bearing 

upon the guilt or innocence of the convicted person.  
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 unless the High Court otherwise directs, the presence of the convicted person may be 

dispensed with when such inquiry is made or such evidence is taken.  

 when the inquiry or evidence (if any) is not made or taken by the High Court, the result 

of such inquiry or evidence shall be certified to such Court.  

 

SECTION 368 deals with the power of the High Court to confirm sentence or annul 

conviction upon any case submitted u/s. 366:  

 The High Court may confirm the sentence, or pass any other sentence warranted by law,  

 The High Court may annul the conviction, and convict the accused of any offense of 

which the Court of Session might have convicted him, or order a new trial on the same 

or amended charge,  

 The High Court may acquit the accused person.  

 The exception under this section is that no order of confirmation of sentence shall be 

made under this section before the expiry period of appeal or if the appeal is preferred 

that period such appeal is disposed of. 

 

DIFFERENCE OF OPINION:   

SECTION 370: DILEMMA  

Where any case is heard before a bench of judges of the High Court and such judges are if,  

o In case of majority opinion arises with a dissenting opinion, then at that case, the 

majority opinion shall be taken as the confirmation order of such case.  

o In case of equal division of opinion, then, the case shall be decided in the manner 

provided u/s. 392.  

 

SECTION 392: PROCEDURE  

 All such cases of High Court heard by a bench of judges on an appeal, and if a difference 

of opinion arises, then it shall be laid before another judge of that Court, and that judge 

after such hearing as he thinks fit, shall deliver his opinion and the judgment or order 

shall follow that opinion.  

 PROVISO: if one of the judges constituting the Bench or where the appeal is laid before 

another judge under this section, that judge, so requires, the appeal shall be reheard and 

decided by a larger Bench of judges. 
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SECTION 369: CONFIRMATION  

 The High Court shall pass an order of confirmation of the sentence, or pass a new 

sentence regarding cases submitted for confirmation before it.  

 And when such Court consists of two or more judges, the said order may be made, 

passed, and signed by at least two of them.  

 

EXECUTION OF SENTENCE OF DEATH  

SECTIONS 413 AND 414 MAKES PROCEDURES FOR THE EXECUTION OF 

SUCH SENTENCE OF DEATH PASSED BY THE HIGH COURT:  

 The Court of Session shall receive an order of confirmation from the High Court to 

which the Court of Session had submitted before it for confirmation of the order of 

sentence of death u/s. 366. 

 The Court of Session shall cause such order to be carried into effect by issuing a warrant 

or taking such other steps as may be necessary.  

 When a sentence of death is passed by the High Court in appeal or revision, the Court 

of Session shall, on receiving the order of the High Court, cause the sentence of death 

to be carried into effect by issuing a warrant. 

 In case the death sentence is confirmed, the Court of Session would issue a warrant in 

the prescribed form to the officer in charge of the jail for the proper execution of the 

sentence.  

 

POSTPONEMENT OF SENTENCE OF DEATH:  

SECTION 415: IN CASE OF APPEAL,  

 

A. When a sentence is passed by the High Court,  

 If a sentence of death is passed by the High Court against the accused person and that 

accused person if, makes an appeal to the Supreme Court against such judgment u/sub 

– cl. (a) or (b) of cl. (1) of art. 134 of the Constitution; 

B. When a sentence is passed or confirmed by the High Court,  

 If a sentence of death is passed or confirmed by the High Court and that particular person 

makes an application to the High Court for the grant of a certificate u/art. 132 or sub – 

cl. (c) of cl. (1) of art 134 of the Constitution; 
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 If a sentence of death is passed or confirmed by the High Court, and if the High Court 

is satisfied that the person sentenced intends to present a petition to the Supreme Court 

for the grant of Special Leave Petition to appeal u/art. 134 of the Constitution; 

In all such above mentioned cases, the High Court shall postpone  

A. Until the period allowed for preferring an appeal has expired or if an appeal is preferred 

within that period until the appeal is disposed of.  

B. (1) Until such application is disposed of by the High Court or if a certificate is granted 

on such application until the period allowed for preferring an appeal to the Supreme 

Court on such certificate has expired  

(2) For such period as it considers sufficient to enable him to present such a petition.  

 

SECTION 416: IN CASE OF PREGNANT WOMAN,  

 

If a woman sentenced to death is found to be pregnant, the High Court shall commute the 

sentence to imprisonment for life.  

It is pertinent to address here that the Supreme Court did not consider having a suckling for 

the woman murder convict, a ground for commutation of death sentence into life 

imprisonment. The court did commute the death sentence in this case on other grounds, 

however, 

 

DUTY OF JAIL SUPERINTENDENT  

 

The jail superintendent has an important duty in executing the procedures in case of a 

sentence of death. Various medical examinations have to be conducted before execution. 

Likewise, before taking into action the execution procedure conveyed by the appropriate 

order, the jail superintendent should ascertain in some cases whether the sentence of 

death imposed upon any of the co-accused of the prisoner who is due to be hanged, has 

been commuted. If it has been commuted, the Superintendent should appraise the 

superior authorities of the matter, who, in turn, must take prompt steps for bringing the 

matter to the notice of the court concerned.  

 

REMEDIES FOR ACQUITTAL  
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The convicted person to whom the sentence of death is confirmed is allowed to file a mercy 

petition within a period of 7 days as an appeal to the Supreme Court.  

The curative petition evolved by the question, whether an aggrieved person is entitled to 

any relief against the final judgment/order of the Supreme Court, even after dismissing 

the review petition (Rupa Ashok Hurra VS. Ashok Hurra and Anr (2002)).  

The President can pardon the death sentence and also commute, remit, respite, or reprieve 

the judgment/order. But the Governor does not hold the pardoning power. All these 

remedies are constitutionally authenticated.  
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