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FOREWORD 

 

More has been said about the writing of lawyers and judges than of any other group, except, 

of course, poets and novelists. The difference is that while the latter has usually been admired 

for their writing, the public has almost always damned lawyers and judges for theirs. If this 

state of affairs has changed in recent times, it is only in that many lawyers and judges have 

now joined the rest of the world is complaining about the quality of legal prose. 

My best wishes to all these student contributors, for their future endeavors. My best wishes 

and assurance to the readers that this will add a lot to the knowledge after reading this perfect 

case compilation. It’s not just for the legal fraternity but for anyone who has an interest in the 

field of law. 

By  

Vrinda Khanna & Nandini Mangla 
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PREFACE 

All India Legal Forum is replenished with information to give students a ready reference to 

the various areas of legal issues and news. All India Legal Forum is a team of more than 400 

law students across the country to tackle basic problems which a legal researcher faces in day 

to day life, putting forward the basic things needed for researching and drafting.  

 

The All India Legal forum strives at providing a valuable contribution to contemporary legal 

issues and development. The organization seeks to bring out a platform to provide resourceful 

insights on law-related topics for the ever-growing legal fraternity. All India Legal Forum 

doesn't just publish blogs but also guides the authors. Determination and dedication are 

considered as ultimate requisition to be a good researcher by the All India Legal Forum, it 

also thrives to instill the values. 

 

The reason behind the smoothed running of All India Legal Forum is the official structure of 

the organization in which different rules are allotted by considering the strengths of the 

students and giving them roles accordingly through various Boards and Committees 

incorporated in the Organisation. 

 

The Legal Fort Night subdues about the current legal issues and news happening around.  It 

consists of the summaries of the Supreme Court and High Court Judgements of the 14 days. 

The Legal Fort Night Team keeps compiling the judgments of the Supreme Court and high 

court regularly. The Legal Fort Night not only compiles the judgments of the Supreme Court 

and High Court, but it also deals with the static law. We’re glad to be a part of the All India 

Forum.  
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SUPREME COURT JUDGMENTS 

VOTE CAST BY LAWMAKER PRIOR TO HIS CONVICTION ON SAME DAY IS 

VALID1 

 

The Supreme Court on Friday held that a vote cast by a lawmaker prior to his conviction in a 

criminal case on the same day cannot be termed as invalid. A bench led by Chief Justice of 

India observed that holding a legislator disqualified even before he was convicted “would 

grossly violate his substantive right to be treated as innocent until proven guilty.” The bench 

said that it was a deciding an “interesting but important question for far-reaching 

consequences.”Pradeep Kumar Sonthalia, the BJP candidate who lost the Rajya Sabha 

election by a single vote, challenged the election result arguing that Mahto’s vote should not 

have been counted as he incurred disqualification on the same day due to conviction in the 

criminal case.  

The Jharkhand High Court agreed with Sonthalia to hold that Mahto’s should not have been 

counted on account of the disqualification. However, the High Court refrained from declaring 

Sonthalia as the winner observing that the election to the Council of States by a system of 

proportional representation by means of Single Transferable Vote is a highly complex, 

technical issue and hence it was not possible for the code to find out whether he could have 

won the election if that one vote would have been rejected.Challenging this verdict, Sonthalia 

approached the Supreme Court. 

 Referring to the legal provisions of the bench said that the consequence of such a 

disqualification is that the seat becomes vacant and a Member of the Legislative Assembly 

who has become disqualified and whose seat has become vacant is not entitled to cast his 

vote for electing a representative from his State. Rejecting the submission of Sonthalia that 

on the date means of the day as was held in 1968 verdict of the top court in Pashupatinath 

Singh vs Harihar Prasad Singh on the issue of rejection of nomination paper during scrutiny 

                                                             
1 Live Law, Vote Cast By Lawmaker Prior To His Conviction On Same Day Cannot Be Termed Invalid: 
Supreme Court, available at: Vote Cast By Lawmaker Prior To His Conviction On Same Day Cannot Be 
Termed Invalid : Supreme Court 
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by the returning officer, the bench said that the verdict hardly supports his contention. In fact, 

Pashupatinath Singh can be said to be a mirror image or the Converse of the case on hand. In 

the case on hand, the period of the commencement of an event is in question, while in 

Pashupatinath Singh the period of conclusion was an issue. The court said, “therefore it is not 

possible to hold that the vote cast by Shri Amit Kumar Mahto at 9:15 a.m. on 23/03/2018 

should be treated as invalid on account on the conviction and sentence passed by the criminal 

court at 2:30 p.m. on the same day.  

 

DELAY IN HANDING OVER POSITIONS BY DEVELOPER2 

 

On 21st December Supreme Court gave judgement on the case- DLF Home Developers Ltd, 

and Another (Appellant) Versus Capital Green flat Buyers Association Etc. (Respondent) the 

case is about the substantial delay in handling over positions of the apartment by DLF home 

developers to green flat buyers. The Capital Greens association filed a complaint before the 

commission stating there was a delay beyond the contractual period that was of 36 months. 

The commission ordered the developer to pay compensation in the form of simple interest at 

7% per annum. The developer went to apex court challenging the same on the grounds as 

follows:  

 Developers give flat buyers an exit offer on two occasions, purchases for an offered 

refund with interest at the rate of 9% per annum, and 45% of the flat buyers in the 

project have sold their apartment.  

 The developer was not able to achieve timely completion of contractual obligations 

due to the force majeure conditions. The bench observed that - "It is evident that a 

delay in the approval of building plans is a normal incident of a construction project. 

A developer in the position of the appellant would be conscious of these delays and 

cannot set this up as a defence to a claim for compensation where a delay has been 

occasioned beyond the contractually agreed period for handing over possession. As 

                                                             
2  
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regards the stop-work orders, there is a finding of fact that these were occasioned by a 

succession of fatal accidents that took place at the site and as a result of the failure of 

the appellant to follow safety instructions. This is a pure finding of fact. There is no 

error of law or fact. Hence, we find no substance in the force majeure defence." 

The Court observed that compensation on the ground of delay in getting possession of flat to 

flat buyer is reduced from 7 % to 6%.  
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HIGH COURT JUDGEMENTS 

PATNA HIGH COURT 

CASE TITLE - SUO MOTU ON THE BASIS OF NEWS PUBLISHED IN THE 

NEWSPAPER REPORT DATED 18.12.2020 V. THE STATE OF BIHAR AND 

OTHERS [CIVIL WRIT JURISDICTION CASE NO.9635 OF 2020 

 

Alleged Assault On Judicial Officer: Patna High Court Take Suo Moto cognizance, Directs 

DGP To Submit Action Taken Report. The Patna High Court on Friday (18th December) 

took Suo Moto cognizance on the basis of news published in the newspaper report dated 18th 

December related to the alleged assault on a Judicial Officer. The Chief Justice Sanjay Karol 

and Justice S. Kumar took cognizance of the alleged assault on ADJ, Hilsa (Nalanda) Jay 

Kishor Dubey who was traveling in his official car at Hilsa, District-Nalanda (Bihar). 

However, the Advocate General stated before the Court that no incident of the firing of 

gunshots, as is so reported in some of the newspapers, took place on the spot. He further 

submitted that the incident of firing was totally unrelated to the incident in question and was 

at another place. He also submitted that insofar as the instant FIR, the investigation is on and 

the police authorities shall ensure that action per law, would be taken against the assailants on 

an expeditious basis. Further, the Court directed that complete action is taken report on the 

affidavit of the Director General of Police, Government of Bihar, Patna (respondent no.2) be 

filed before the next date. The matter has been listed on 23rd December 2020. In related 

news, on October 21, the senior additional District Judge, Dr. Dinesh Kumar Pradhan, had 

been allegedly abused, threatened, and chased by a police sub-inspector named Pranav of the 

Town police station in Aurangabad when he was on an evening walk. The SI was 

accompanied by paramilitary personnel for a flag march at that time. 
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In wake of the incident, the Association for Judges had addressed a letter to the Supreme 

Court of India and the Patna High Court, seeking strict action against the concerned Police 

officials, allegedly involved in assaulting and intimidating a District Judge. A lawyer has 

filed a Public Interest Litigation(PIL) in the Supreme Court seeking a court-monitored 

inquiry into the incident and measures to ensure the protection of judicial officers. In his PIL, 

Advocate Vishal Tiwari stated that no FIR has been registered with respect to the incident 

and no protection has been given to the judge. The lawyer asserted that the attack on a judge 

is a blot on the entire judiciary and legal fraternity, and if left unpunished, it will lower the 

public confidence in the efficacy of the criminal justice system. The Supreme Court had, on 

Thursday (26th November), adjourned by two weeks this plea seeking for a judicial inquiry 

into the alleged incident. A Bench headed by Justice AM Khanwilkar had directed Advocate 

Vishal Tiwari, appearing on behalf of the Petitioner to add the concerned police officer as a 

party and then approach the Court. 

THE ATTRACTIVE BRAND NAME OF PUBLIC INTEREST LITIGATION CAN'T 

BE USED FOR SUSPICIOUS PRODUCTS OF MISCHIEF": HIMACHAL HIGH 

COURT 

 

"Process of the Court can't be abused for oblique considerations by masked phantoms". 

"Time has come to weed out the petitions, which though titled as public interest litigations 

are in essence something else," observed the Himachal Pradesh High Court on Thursday 

while expressing shock as to the number of frivolous petitions being filed before it under the 

garb of public interest. 

A Division Bench of Justice Tarlok Singh Chauhan and Justice Sandeep Sharma made these 

remarks while hearing a PIL seeking postponement of local panchayat elections, on basis of 

the prevailing situation of COVID-19 pandemic in the State.  The Bench noted that the 

Petitioner in the case at hand had not furnished any credentials to indicate that he is a public-

spirited person, so as to conclude that the instant petition was filed in public interest. Further, 
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it noted that the dates of elections are yet to be announced and thus, the petition is pre-mature 

and has been filed with an ulterior motive to seek publicity. In view of these circumstances, 

the Court was constrained to record the 'flooding' number of PILs are being filed, where even 

a minuscule percentage can legitimately be called public interest litigations. Thus, the Court 

observed that whenever a case is brought filed as a PIL, the case has to be closely examined 

to see whether it can actually be classified as a PIL because "The attractive brand name of 

public interest litigation cannot be used for suspicious products of mischief. It has to be 

aimed at redressal of genuine public wrong or public injury and not publicity-oriented or 

founded on a personal vendetta or private motive. The process of the Court cannot be abused 

for oblique considerations by masked phantoms who monitor at times from behind."The 

bench explained that the locus standi in cases of PILs is relaxed to allow the Court to hear 

and address issues that have been put forth on behalf of the poor, deprived, illiterate, and 

disabled people who are not able to seek justice on their own. But, at the same time, the 

Courts have to be careful not to transgress its jurisdiction in the spirit of justice or to allow 

any cases which are not in the nature of public interest. 

ACTIVIST FAISAL KHAN, ARRESTED FOR OFFERING NAMAZ AT MATHURA 

TEMPLE GRANTED BAIL BY ALLAHABAD HIGH COURT 

 

"Didn't enter into the sanctum sanctorum of Temple, performed Namaz with the permission 

of priest of Temple", Khan argued. 

Peace Activist Faisal Khan, who was arrested for offering Namaz inside the premises of the 

Nand Baba temple in Mathura (Uttar Pradesh) has been granted bail by the Allahabad High 

Court on Friday (18th December). The Bench of Justice Siddharth gave this order while 

hearing the bail application of Faisal Khan praying that he be released on bail in Case Crime 

No. 390 of 2020, under Sections 153- A, 295, 505, 419, 420, 467, 468, 471 IPC, Police 

Station Barsana, District- Mathura during the pendency of trial. 
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BACKGROUND 

As averred by the Bail Applicant, the incident is on Thursday (29th October) while the 

applicant was concluding his four-day bicycle rally "Brij 84 Kosi Parikrama" aimed at 

spreading the message of inter-faith dialogue, love, empathy, and religious tolerance. On that 

day, he visited Nandbaba Temple and engaged in interfaith dialogue with the priest of 

Nandbaba Temple and other devotees inside the temple. A video recording of the said 

incident was recorded and uploaded on Facebook by one Goswami Shubham Kant Ji 

(associated with running the temple). He also offered Namaz in the backyard of Nand Baba 

Mandir as a gesture of communal harmony as he wanted to spread the message of peace. 

Khan has further averred in his bail application that the head of the Temple requested the 

applicant to offer Namaz within the Temple as it was time to offer Namaz and the Masjid was 

at a distance. On the other hand, as per the FIR, the allegation against him is that he, along 

with co-accused, Chand Mohammad performed Namaz inside the temple without the consent 

of the priest and its photographs were made viral. The news was shown on television. 

Thereafter, a first information report was lodged on the allegation that this act of the applicant 

and co-accused shows disrespect for the religious feeling of other community and there is the 

possibility of deterioration in the communal harmony. 

DELHI HIGH COURT 

ORGANISED CRIME OR INTERFAITH MARRIAGE: DELHI HIGH COURT 

ORDERS FIR ON FATHER'S COMPLAINT THAT HIS DAUGHTER HAS BEEN 

TAKEN AWAY BY A MUSLIM MAN3 

 

Coming down heavily on a Police Officer for his failure to register an FIR related to the 

matter wherein allegations of a Hindu Girl being taken away by a Muslim man in an 

                                                             
3 Sparsh Upadhyay, Live Law, Organised Crime Or Interfaith Marriage: Delhi High Court Orders FIR On 
Father’s Complaint That His Daughter Has Been Taken Away By A Muslim Man, available at: 
https://www.livelaw.in/news-updates/delhi-high-court-fir-habeascorpus-taking-away-hindu-girl-muslim-man-
167635 



 

Page 13 of 208 

'Organized Manner' was made, the Delhi High Court on Friday (18th December) ordered the 

State to trace the girl and produce her before the Court. The Bench of Justice Vipin Sanghi 

and Justice Rajnish Bhatnagar also transferred the investigation to the AHTU, Crime Branch, 

forthwith on registration of the FIR. 

 

'EXPRESSING DISSENT HALLMARK OF DEMOCRACY': ALLAHABAD HIGH 

COURT QUASHES FIR FOR TWEETS AGAINST UP CM 

 

The Allahabad High Court on Wednesday held that merely expressing dissent against the 

affairs of the State is not a criminal offence A division bench of Justice Pankaj Naqvi and 

Justice Vivek Agarwal in its judgement, stated, "Expressing dissent on law and order 

situation in the State, is a hallmark of a constitutional liberal democracy like ours, 

constitutionally protected under Article 19 of the Constitution." 

 

 

NO ONE CAN INTERFERE IN MATTERS WHERE WOMAN MARRIES AS PER 

HER CHOICE AND DECIDE TO CONVERT- CALCUTTA HIGH COURT 

 

On Monday (22 December) Calcutta High Court game judgement that "if an adult marries as 

per her choice and decides to convert and not return to her paternal house, there could be no 

interference in the matter." The case begins with a father alleging that his daughter Pallabi 

Sarkar age 19 is missing on September 15, 2020. The officer-in-charge of Murutha found out 

that the girl Pallavi Sarkar had married a Muslim guy named Asmaul Shaikh. Pallabi 
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admitted that she had a relationship with Asmaul and wanted to marry him. On the day when 

Pallabi's statement was recorded under section 164 CrPC, the petitioner claimed that he was 

not allowed to meet his daughter. To this, the court order Pallabi to arrive before the senior-

most additional District Judge in Tehatta. The court allowed the petitioner and his daughter to 

have a word in the presence of the concerned additional District Judge. The District Judge 

made sure that there is no pressure on Pallabi at the time of interaction. Court has, on 

Monday ordered that "Pallabi Sarkar (now known as Ayesha Khatun), would meet Mr. Saibal 

Bapuli, Additional Public Prosecutor, in Mr. Bapuli's chamber in Calcutta on December 23, 

2020, at 10.30 am." 

USING FALSE EVIDENCE BEFORE COURT FOR UNFAIR ADVANTAGE IS 

CONTEMPT OF COURT: ORISSA HIGH COURT 

 

A person filed a petition on the ground that his wife Santosini Kanhar was suffering from 

multiple diseases and the doctor has advised her to be on rest during the COVID-19 period. 

The petitioner was asking for interim bail. the petitioner also submitted a copy of the medical 

prescription and fitness certificate along with the bail application. It was acknowledged that 

the documents are false and there was no doctor working in the hospital by the name of Dr. 

SK Bhol. The documents were fabricated and the truth came out when the Court ordered the 

deputy commissioner of police to examine the medical documents. The court ordered an 

immediate arrest of the dependent, who had sworn the affidavit. The court held that "the 

conduct of the deponent in filing fabricated and false medical documents are prima facie 

proof of contempt of court and ordered that shall be detained in judicial custody till further 

orders." 

 

 



 

Page 15 of 208 

ALLOCATION OF MEDICAL SEAT TO ICCW BRAVERY AWARD WINNER 

ALLOWED BY DELHI HIGH COURT, ORDER NOT TO BE USED AS 

PRECEDENT4 

 

The Delhi High Court has issued a regulation to the Union of India to allocate a superfluous 

medical seat to an Indian Council for Child Welfare (ICCW) Bravery Award winner for the 

MBBS course, 2019, which under the reservation scheme was reserved for the National 

Bravery Awardees. The seat was reserved in the NSCB Medical College, Jabalpur, Madhya 

Pradesh, in terms of Government of India, Ministry of Health and Family Welfare, Office 

Memorandum (OM) dated 16th August 2019. 

Division judge bench of Justice Asha Menon and Rajiv Sahai Endlaw was hearing an appeal 

by the Union against a Single Judge Bench order the same Court directing the allocation of 

the seat to the awardee. The government said to the court that though it had reserved an extra 

seat apart from the 2 originally reserved, in compliance with the Single Judge bench's order, 

it was opposing the allocation because while the awardee was the winner of the National 

Bravery Award instituted by the ICCW, a Non-Governmental Organisation, but with which 

the Union had disassociated as far back as in the year 2018. The government stated before the 

Court that, "According to the revamping of the Scheme of the National Child Award of 

Exceptional Achievements, renamed as the Pradhan Mantri Rashtriya Bal Puraskar, and after 

the UOI had so disassociated, the said seats were meant for the awardees of the Pradhan 

Mantri Rashtriya Bal Puraskar only." Noting that since there is no possibility of any other 

candidate being entitled thereto or being admitted therefor; the court directed the Union to 

allocate the seat to the ICCW awardee. Court further ordered that "the order/judgment of the 

Single Judge challenged in this appeal shall not constitute a criterion for any other candidate 

                                                             
4 Shreya Agarwal, Live Law, Delhi High Court Awards Allocation Of Medical Seat To National Brevary Award 
Winner, Order Not To Be Used As Precedent, available at: Delhi High Court Allows Allocation Of Medical Seat 
To National Bravery Award Winner, Order Not To Be Used As Precedent 
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or any subsequent year and/or in any other litigation, even before the Single Judges of this 

Court and will not constitute a precedent otherwise also." 

 In Ram Naresh vs. Union of India, WP. (c) 7281 / 2013. 

● Finding that a petition preferred before it was nothing but an appeal against its order, 

the Delhi High Court recently remarked that the petitioner, who was earlier found to 

be suffering from Alcohol Dependence Syndrome, now appeared to be suffering from 

Litigation Dependence Syndrome. 

HC: ONCE A PRISONER OBTAINS CUSTODY PAROLE IN A CASE, HE NEED 

NOT OBTAIN PERMISSION FROM EVERY COURT WHERE HE HAS BEEN 

CONVICTED OR IS PENDING TRIAL5 

 

Case Details 

Name: Mohd Shahabuddin vs State Govt Of NCT Delhi & Anr 

Case No.: W.P. (CRL) 1558/2020 & Crl. M.A. No.14691/2020 

Date of Decision: December 2, 2020 

A Single Judge Bench of the Delhi High Court consisting of- Justice Anup Jairam, in the case 

of Mohd Shahabuddin vs State Govt Of NCT Delhi & Anr, has while espousing the basic 

legal rights of a prisoner ruled that: once a prisoner obtains custody parole in a case, he need 

not obtain permission from every court where he has been convicted or is pending trial. 

DECISION OF THE COURT 

                                                             
5 Sanjeev Sirohi, Latest Laws, HC: Once A Prisoner Obtains Custody Parole In A Case, He Need Not Obtain 
Permission From Every Court Where He Has Been Convicted Or Is Pending Trial [Read Order], available at: 
https://www.latestlaws.com/latest-news/hc-once-a-prisoner-obtains-custody-parole-in-a-case-he-need-not-
obtain-permission-from-every-court-where-he-has-been-convicted-or-is-pending-trial-read-order/ 
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The Court noted that: Court’s attention was drawn to Rule 1203 of the Delhi Prison Rules 

2018, which provides for grant of custody parole to a convict in case of death of a family 

member; and to Rule 1205 which postulates grant of custody parole to visit any place outside 

the NCT of Delhi but within the territorial limits of India subject to fulfilling the other 

requirements contained in that rule. 

The Court noted that: there was no contest on either side that since the petitioner has been 

transferred by the Hon’ble Supreme Court to serve sentence and remain in custody as an 

undertrial in prison in Delhi and has been subject to the prison regime in force under the 

Delhi Prison Rules 2018, the said rules would also govern the grant or denial of custody 

parole to him. 

Hence, the Court found it neither feasible nor fair nor just that one prisoner in a Delhi prison 

should be treated differently than others, for any reason. Also, the petitioner has been 

transferred by the Hon’ble Supreme Court out of Bihar to suffer sentence and remain as an 

undertrial in Delhi for security considerations but without any direction that he is to be dealt 

with under the Bihar Prison Rules. Accordingly, the Court held that “the Delhi Prison Rules 

that would apply to the petitioner’s plea for custody parole.                    

OBSERVATION AS TO WHEN ‘CUSTODY PAROLE’ IS GRANTED 

To further elaborate on this issue, the court added, that conceptually, when a prisoner is 

granted ‘custody parole’, the prisoner is not freed from judicial custody, in that he is not 

allowed to leave prison on his own or to come and go where he pleases. During 'custody 

parole’ the prisoner continues to remain in the custody of the court. 

The Court observed that: 

“It is for this reason that the period spent on custody parole is counted towards period spent 

in prison. Custody parole therefore contemplates a situation whereby, for special exigencies 

mentioned in the jail rules, the prisoner is granted guarded liberty and the jail travels with 

the prisoner to wherever the prisoner is allowed to go under orders of the court. Since the 

prisoner continues to remain in judicial custody, the need for taking custody parole or other 

permission from each and every court in which the prisoner is pending trial or has been 

convicted does not arise. 
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Accordingly, once a prisoner obtains custody parole in a given case, he does not need to 

obtain separate custody parole orders from every other court which has convicted him or in 

which he is pending trial, except that if during the period of custody parole the prisoner is 

required to be produced by the Jail Superintendent before any court, information of the fact 

that he is on custody parole must of course be given to such court.” 

CUSTODY PAROLE AND PRESENT CASE 

“In the present case there is no doubt that the petitioner’s personal circumstances at this 

time, namely the passing-on of his father and his need to be with his family and perform rites 

and rituals, stands verified and requires humane consideration, yet the other considerations 

referred to above require closer scrutiny.” 

“The police departments of the States of Bihar and Delhi are both saying in unison that they 

cannot assure the petitioner’s custody and safety. Alternatively, they are saying that they 

would need to deploy inordinately vast resources, if the petitioner’s custody and safety is to 

be ensured. Rare is it to come-upon a case where State Governments are unsure and 

dithering to make a commitment that they can ensure the custody of a prisoner. This however, 

is definitely such a case.” 

Maintaining the balance between humane considerations for grant of custody parole and 

overarching considerations of ensuring judicial custody of a prisoner, the Court held: 

"In view of the above, this court has given its painful consideration to the prayers made in the 

petition and is of the opinion that a very strict balancing is required between the humane 

considerations for grant of custody parole and the overarching considerations of ensuring 

judicial custody of the prisoner; his own safety and the safety of others; and ensuring that 

there is no subversion of, or prejudice to, the legal process. After all, the Hon’ble Supreme 

Court has in exercise of its extraordinary judicial powers, transferred the petitioner to Delhi 

to undergo sentence as well as trials outside the State of Bihar for compelling considerations. 

It is evident that the very presence of the petitioner within the State of Bihar was perceived by 

the Hon’ble Supreme Court as a grave threat and interference in the course of justice.” 

Following directions issued by the Court: 
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"a. The petitioner is granted ‘custody parole’ for a period of 06 (six) hours at a time on any 

03 (three) days of his choice, whether consecutive days or otherwise, within a period of 30 

(thirty) days from the date of this order; 

b. On each of these 03 days, the petitioner would be taken ‘in custody’ with adequate police 

security and protection, to a single address of his choice to be indicated by him in writing to 

the Jail Superintendent in advance, but only within the State of Delhi; which address and 

location would be verified and secured appropriately by the State; 

c. On each of these 03 days of his choosing, the petitioner shall be taken ‘in custody’ to the 

verified address for a maximum of 06 hours, excluding the time of travel to and from that 

address, between 6.00 a.m. and 4.00 p.m. on each such day; 

d. During the period of custody parole, the petitioner shall be free to meet only his mother, 

wife and any other blood relatives but no one else; and the petitioner shall be afforded 

sufficient privacy to interact with such persons as he pleases; 

e. It is made clear that in the course of custody parole, the petitioner shall not be entitled to 

the presence of his personal guards or other such persons; 

f. In order to execute the aforesaid directions, the petitioner is directed to furnish to the Jail 

Superintendent the address which he would like to visit during custody parole within 03 days 

of this order, which address may accordingly be verified in advance.”        

JAMMU AND KASHMIR HIGH COURT 

JAMMU AND KASHMIR HIGH COURT, SUBORDINATE COURTS TO CLOSE 

FOR WINTER VACATION FROM JANUARY 16 

 

                                                             
6 Mohsin Dar, Bar And Bench, Jammu And Kashmir High Court, Subordinate Courts To Close For Winter 
Vacation From January 1, available at: https://www.barandbench.com/news/litigation/jammu-kashmir-high-
court-subordinate-courts-close-winter-vacation-january-1 
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High Court of Jammu and Kashmir will remain closed for winter Vacation from January 1, 

2021, to January 25, 2021. Jammu and Kashmir High Court have announced winter vacation 

for Srinagar and Jammu wings of the High Court as well as subordinate courts in Kashmir, 

Ladakh, and winter zones of Jammu. The order in this regard was issued by the Registrar 

General of J&K High Court, Jawad Ahmed on December 23. 

As per the order, the High Court of Jammu and Kashmir will remain closed for winter 

Vacation from January 1, 2021, to January 25, 2021 (both days inclusive). Moreover, the 

period commencing from 1st to 9th of January, 2021 shall be 'No Work Period' for the High 

Court. 

Court has also nominated judges for both wings of the High Court of Jammu and Kashmir as 

vacation judges to hear all matters of urgent nature. 

For the Jammu wing, the court has nominated Justice Sindhu Sharma as vacation judge for 

the period of 5 days from January 11, 2021, to January 16, 2021. Justice Rajnesh Oswal will 

be the vacation judge for 7 days from January 18 to 25. 

For the Srinagar wing, Justice Sanjay Dhar will be the vacation judge from January 11 to 16 

while Justice Puneet Gupta will be the vacation judge from January 18 to 25. 

The subordinate courts of Kashmir province and the courts located in Kishtwar district, 

Judicial district Bhaderwah; Batote, Gool, Banihal and Ukhral in Ramban district and Bani in 

Kathua district of Jammu division as well as courts in the Union Territory of Ladakh 

(Leh/Kargil) shall observe 15 days winter vacation from January 1 to January 15. 

The Principal District and Sessions Judges and Chief Judicial Magistrates of all concerned 

districts have been directed to make suitable arrangements for the disposal of urgent criminal 

cases arising during the said period. 

HC DIRECTS TRIAL COURTS TO DESIST FROM UNDERTAKING ‘TWO 

FINGER TEST’ AND TO AVOID DISCLOSING RAPE SURVIVORS IDENTITY7 

                                                             
7 Sanjeev Sirohi, Latest Laws, HC Directs Trial Court To Desist From Undertaking ‘Two Finer Test’ And To 
Aviod Disclosing Rape Survivors Identity [Read order], available at: https://www.latestlaws.com/latest-
news/hc-directs-trial-courts-to-desist-from-undertaking-two-finger-test-and-to-avoid-disclosing-rape-survivors-
identity-read-order/ 



 

A Division Bench of the Hon’ble High Court of Jammu and Kashmir

Chief Justice Rajesh Bindal and Justice Sanjay Dhar, in the case of State of

Imran Khan (24.12.2020), while reminding the mandate of Section 228A of the J&K Ranbir 

Penal Code, directed the Trial Courts of the Union Territories of Jammu and Kashmir and 

Ladakh “to avoid disclosing identity of rape survivors in their proceedings and 

judgments.” Furthermore, the Bench issued directions to all the health professionals of Uni

Territory of Jammu and Kashmir and Union Territory of Ladakh “

undertaking ‘two-finger test’ known as ‘per

FACTUAL BACKGROUND   

In 2014- the prosecutrix went missing 

police by the maternal grandfather of the prosecut

been kidnapped and taken away by the respondent in a car. An FIR for offences u/s

was registered and an investigation was set into motion. On 15.12.2014, the prosecutrix was 

recovered from the custody of the respondent/accused. Her statement u/s 164

recorded. After investigation of the case, it was found that the prosecutrix, after being 

kidnapped, was raped by the respondent and accordingly, charge

363/376 RPC was laid before the trial Court.

Charge for an offence under Section 376 RPC was framed against the accused and he was put 

to trial. After the trial of the case and hearing the parties, the learned trial Court came to the 

conclusion that the offence against the accused/respondent is not established and he was 

acquitted of the charge vide the impugned judgment
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Hon’ble High Court of Jammu and Kashmir, consisting of Acting 

Chief Justice Rajesh Bindal and Justice Sanjay Dhar, in the case of State of J & K V/s Md. 

(24.12.2020), while reminding the mandate of Section 228A of the J&K Ranbir 

directed the Trial Courts of the Union Territories of Jammu and Kashmir and 

to avoid disclosing identity of rape survivors in their proceedings and 

Furthermore, the Bench issued directions to all the health professionals of Uni

Territory of Jammu and Kashmir and Union Territory of Ladakh “to strictly desist from 

finger test’ known as ‘per-vaginum examination’ on the rape survivors

                    

rix went missing and in this regard, a complaint was lodged before the 

police by the maternal grandfather of the prosecutrix. It was found that the prosecutrix had 

been kidnapped and taken away by the respondent in a car. An FIR for offences u/s

investigation was set into motion. On 15.12.2014, the prosecutrix was 

recovered from the custody of the respondent/accused. Her statement u/s 164-A Cr.P.C. was 

recorded. After investigation of the case, it was found that the prosecutrix, after being 

napped, was raped by the respondent and accordingly, charge-sheet for offences u/Ss. 

363/376 RPC was laid before the trial Court.  

offence under Section 376 RPC was framed against the accused and he was put 

se and hearing the parties, the learned trial Court came to the 

offence against the accused/respondent is not established and he was 

acquitted of the charge vide the impugned judgment. 

 

, consisting of Acting 

J & K V/s Md. 

(24.12.2020), while reminding the mandate of Section 228A of the J&K Ranbir 

directed the Trial Courts of the Union Territories of Jammu and Kashmir and 

to avoid disclosing identity of rape survivors in their proceedings and 

Furthermore, the Bench issued directions to all the health professionals of Union 

to strictly desist from 

vaginum examination’ on the rape survivors.” 

a complaint was lodged before the 

x. It was found that the prosecutrix had 

been kidnapped and taken away by the respondent in a car. An FIR for offences u/s 366 RPC 

investigation was set into motion. On 15.12.2014, the prosecutrix was 

A Cr.P.C. was 

recorded. After investigation of the case, it was found that the prosecutrix, after being 

sheet for offences u/Ss. 

offence under Section 376 RPC was framed against the accused and he was put 

se and hearing the parties, the learned trial Court came to the 

offence against the accused/respondent is not established and he was 
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The State thus sought leave to file an appeal against this Trial Court judgment.  

CASE OF THE PETITIONER- THE STATE 

It was contended that: in the instant case, was minor at the time of the occurrence and she had 

in her statement recorded before the Court fully supported the prosecution case. The learned 

trial Court disbelieved the statement of the prosecutrix on technicalities and for flimsy 

reasons. 

REASONING AND DECISION OF THE COURT 

Allowing the application and granting the leave to appeal against the impugned judgment in 

favour of the petitioner- the Court directed notice to be issued to be respondent and also 

before parting with this order the Court felt it necessary to comment on certain things, which 

is noticed from a perusal of the impugned judgment. The Court thus recorded 

its observations with respect to the following two aspects:  

 Mention of the prosecutrix’s name at several places in the judgment,  

 The “two-finger test” to which the prosecutrix was subjected. 

 

MENTION OF THE PROSECUTRIX’S NAME 

The first such thing being the mention of the prosecutrix’s name at several places in the said 

judgment- which the Court held to be impermissible in law. 

The Court observed that:“Section 228A of IPC prohibits disclosure of identity of the 

victim of certain offences, which includes offence under Section 376 IPC. In pari 

materia to the aforesaid provision is Section 228A of the J&K Ranbir Penal Code, 

which was applicable to the case at hand at the relevant time.” 

Although, prohibition contained in Section 228A may not strictly apply to the judgment of a 

Court, yet the Courts must avoid disclosing the name(s) of the prosecutrix in their orders and 

judgments, so as to avoid embarrassment and humiliation to a victim of rape. Rape is not 

merely a physical assault but it is destruction of the personality of the victim. Therefore, 
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Courts have to act responsibly and with sensitivity while dealing with the cases of rape, 

particularly, while referring to the prosecutrix.” 

While citing the relevant case laws, the Bench observed that this issue was discussed before 

the Supreme Court and various High Courts of the country in a number of cases. 

“In State of Punjab v. Gurmeet Singh, the Supreme Court, while emphasizing that victims of 

sexual abuse or assault need to be treated with sensitivity during investigation and trial and 

that trial of rape cases should be generally held in camera, The Courts should, as far as 

possible, avoid disclosing the name of the prosecutrix in their orders to save further 

embarrassment to the victim of sex crime.” 

The Court thus concluded this aspect by observing that: 

“From afore-noted judgments of the Supreme Court, it is clear that all Courts are bound to 

avoid disclosure of name of rape victim(s) in the court proceedings as well as in their 

judgments. This dictum of law, it seems, has been ignored by the learned trial Court in the 

instant case. We, therefore, feel a need to reiterate and remind the trial Courts of the Union 

Territories of Jammu & Kashmir, and Ladakh to follow the aforesaid dictum in letter and 

spirit while dealing with cases of rape and crime against women.” 

 

“TWO-FINGER TEST” 

The Bench noted that: the International Covenants on Economic, Social and Cultural Rights, 

1966, United Nations Declaration of Basic Principles of Justice for Victims of Crime and 

Abuse of Power, 1985 provide that rape survivors are entitled to medical procedures 

conducted in a manner that respects their right to consent. “As per these Covenants, State is 

under an obligation to make such services available to survivors of sexual violence and that 

proper measure should be taken to ensure their safety and there should be no arbitrary or 

unlawful interference with their privacy.” 

On the basis of aforesaid Covenants, the Supreme Court in the case of Lillu and others v. 

State of Haryana, (2013) 14 SCC 643, came to the conclusion that the “two-finger test” and 

its interpretation violates the right of rape survivors to privacy, physical and mental integrity 

and dignity. Thus, the “two-finger test” has been declared as unconstitutional.” 
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The Court then reiterated Guideline 18-B of the guidelines and protocols issued by the 

Ministry of Health and Family Welfare, Govt. of India for health professionals for dealing 

with survivors of sexual violence, which were as follows: 

“18. Local examination of genital parts/other orifices 

B. In case of female survivors, the vulva is inspected systematically for any signs of recent 

injury such as bleeding, tears, bruises, abrasions, swelling, or discharge and infection 

involving urethral meatus (…) and hymen. 

Examination of the vagina of an adult female is done with the help of a sterile speculum 

lubricated with warm saline/ sterile water. Gentle retraction allows for inspection of the 

vaginal canal. Look for bruises, redness, bleeding and tears, which may even extend onto the 

perineum, especially in the case of very young girls. 

In case injuries are not visible but suspected; look for micro injuries using good light and a 

magnifying glass/ colposcope whatever is available. If 1% Toluidine blue is available it is 

sprayed and excess is wiped out. Micro injuries will stand out in blue. Care should be taken 

that all these tests are done only after swabs for trace evidence are collected.     

Per speculum examination is not a must in the case of children/young girls when there is no 

history of penetration and no visible injuries. The examination and treatment as needed may 

have to be performed under general anaesthesia in case of minors and when injuries inflicted 

are severe. If there is vaginal discharge, note its texture, colour, odour. 

The status of hymen is irrelevant because the hymen can be torn due to several reasons such 

as cycling, riding or masturbation among other things. An intact hymen does not rule out 

sexual violence, and a torn hymen does not prove previous sexual intercourse. Hymen should 

therefore be treated like any other part of the genitals while documenting examination 

findings in cases of sexual violence. Only those that are relevant to the episode of assault 

(findings such as fresh tears, bleeding, edema etc.) are to be documented. Genital findings 

must also be marked on body charts and numbered accordingly.” 

From a perusal of the aforesaid guidelines, the Court observed that: “two-finger test”, which, 

as per the medical term is called per-vaginum examination, has been strictly prohibited under 

the guidelines and protocols. It was also noted that: these guidelines were adopted by the 
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Government of Union Territory of J&K and were applicable to the health professionals of the 

Union Territory with full force. 

Showing concern about the violation of privacy, Court expounded: 

“Inspite of all this, in the instant case, it appears that the prosecutrix, who was minor at the 

relevant time, has been subjected to two-finger test, which must have violated her privacy, 

physical and mental integrity and dignity.” 

EMPHASIZING THE NEED TO BAN ‘TWO-FINGER TEST’- COURT STATED: 

“It is the need of the hour to implement the ban on “two-finger test” on rape survivors with 

full force and in this regard, a direction is required to be extended to all the health 

professionals of Union Territories of Jammu and Kashmir, and Ladakh, so that the judgment 

of the Supreme Court and guidelines and protocols issued by the Ministry of Health and 

Family Welfare, Govt. of India, on the subject are taken seriously.” 

HELD 

“We direct that all the Courts in the Union Territories of Jammu & Kashmir, and Ladakh to 

avoid disclosing identity of rape survivors in their proceedings and judgments. A further 

direction is issued to all the health professionals of Union Territory of Jammu & Kashmir, 

and Union Territory of Ladakh to strictly desist from undertaking “two-finger test” known as 

“per-vaginum examination” on the rape survivors.” 

VICTIMS ENTITLED TO RECEIVE INFORMATION ABOUT COURT 

PROCEEDINGS 

 

In Badri Nath vs. UT of J&K.  POCSO – Victims are entitled to receive information about 

court proceedings including the status of the bail of the accused said by Jammu and Kashmir 

Court. 
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CASE BACKGROUND 

One Badri Nath, who had been accused of sexually harassing a minor girl. The accused was 

charged under sec 354 – A (sexual harassment), 452 (house-trespass after preparation for 

hurt, assault, or wrongful restraint) and 506 (criminal intimidation) IPC and under section 8 

of POCSO Act (sexual assault). 

The accused was initially released on interim bail for one month on account of COVID – 19. 

But his application for extension of the interim bail was rejected by the court. He then moved 

the instant bail application before the High Court. 

HELD 

The Jammu and Kashmir High Court has held that “(minor rape) victims are entitled to 

receive most appropriate information of the proceedings which would include the status of 

the accused including his/her bail, temporary release, parole or pardon, escape, absconding 

from justice or death”. 

INDUSTRIALIZATION NECESSARY FOR ECONOMY BUT SHOULDN’T BE AT 

THE COST OF HUMAN LIVES 

 

In Case No. W.P. (c) No. 34688 of 2020: Industrialization necessary for the economy but 

shouldn’t be at the cost of human lives by destroying the ecosystem, said by Orissa High 

Court. 

THE MATTER BEFORE THE COURT 

The Division Bench was hearing the plea of New Light Yubak Sangha (a club) seeking a 

direction to initiate an inquiry on the basis of the grievance made by the villagers of Sodamal 

and club further sought cancellation of the notification through which 8 acres of forest land in 

Sodamal village was allotted to a waste management firm by the Odisha Industrial 

Infrastructure Development Corporation (IDCO). In fact, the land in question was handed 



 

Page 27 of 208 

over to IDCO on a lease basis and IDCO handed over the same to opposite party no.8 for 

setting up for the industry by allotting the area measuring Ac.8.00 decimals for the projects. 

Allegedly, the District level single window clearance committee without giving an 

opportunity of hearing to the local villagers approved the application of opposite no.8 for 

allotment of forest land in which newly planted valuable trees were growing. In this 

backdrop, the club stated that if the industry would be set up on the land question, there 

would be the destruction of the ecosystem by felling down the trees at the cost of livelihood 

of the local people and it would be in gross violation of article 12 of the constitution of India. 

The petitioner club, while challenging the allotment of land to IDCO, without hearing the 

villagers and other stakeholders, also argued that it created new forest over the land in 

question by planting valuable trees under the afforestation programme of the government and 

the forest department had supplied the trees for plantation over the said land. 

HELD 

The court has directed them to pass a reasoned and speaking order by affording an 

opportunity of hearing to the petitioner viz opposite party no.8 and other affected persons, if 

any, as expeditiously as possible preferably within a  period of three months before setting up 

of the unit of opposite arty n0.8 in the locality. 

PRIYA PREET KAUR AND ANOTHER VS. STATE OF PUNJAB AND OTHERS 

 

In Priya Preet Kaur and Another vs. State of Punjab and Others, [CRWP – 10828 – 

2020 (O&M)]. 

FACTS 

Both the petitioner before the court are major and have known each other for the last year and 

want to marry each other. However, when the parents of petitioner no.1 (woman) became 

aware of their relationships, fights took place between the families. Allegedly, the parents of 

petitioner no.1 gave her severe beatings and decided to marry her against her wishes, 



 

confined her into a room, snatched her mobile phone, and threatened to kill her if she kept 

any kind of relationship with petitioner no.2 (man). The woman left her home on 20.12.2020 

to reside with the man, who has not attained marriageable age and they are living in a live

relationship. However, their relationship is not acceptable to respondent no.4 to 6 

of the woman) and they are threatening the petitioners with dire consequences. The counsel 

for the petitioners contended that the life and liberty of the petitioners is in grave danger at 

the hands of respondent no.4 to  

HELD 

Merely because the boy is not of marriageable age (though major) the right of petitioners to 

live-together cannot be denied. Noting that “parents cannot compel a child to live a life on 

their terms and that every adult individual has a right to live his or her life as he or

fit”, the High Court upheld the couple’s right to be in a live

both being major, have decided to live together in a live

may not be any legally justifiable reason for the respo

be denied the enforcement of their fundamental rights as envisaged under Article 21 of the 

Constitution of India. 

PUNJAB AND HARYANA HIGH COURT

PUNJAB AND HARYANA HIGH COURT ALLOWED ABORTION

 

 

 

Punjab and Haryana High Court allowed abortion

pregnancy would be dangerous for the life of a child.

● A woman has permitted to medically, terminate her 25 

congenital defect in the foetus. It observed that court

must not function in a “narrow straitjacket manner”, and must have a

perspective of “human sufferings”.
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confined her into a room, snatched her mobile phone, and threatened to kill her if she kept 

lationship with petitioner no.2 (man). The woman left her home on 20.12.2020 

to reside with the man, who has not attained marriageable age and they are living in a live

relationship. However, their relationship is not acceptable to respondent no.4 to 6 

of the woman) and they are threatening the petitioners with dire consequences. The counsel 

for the petitioners contended that the life and liberty of the petitioners is in grave danger at 

 

boy is not of marriageable age (though major) the right of petitioners to 

together cannot be denied. Noting that “parents cannot compel a child to live a life on 

their terms and that every adult individual has a right to live his or her life as he or

fit”, the High Court upheld the couple’s right to be in a live-in relationship. The petitioners, 

both being major, have decided to live together in a live-in-relationship and there possibly 

may not be any legally justifiable reason for the respondents to object to the same. It cannot 

be denied the enforcement of their fundamental rights as envisaged under Article 21 of the 

PUNJAB AND HARYANA HIGH COURT 

PUNJAB AND HARYANA HIGH COURT ALLOWED ABORTION

High Court allowed abortion in a case where the continuation of 

pregnancy would be dangerous for the life of a child. 

A woman has permitted to medically, terminate her 25 – week pregnancy due to a 

congenital defect in the foetus. It observed that courts while trying to provide justice, 

must not function in a “narrow straitjacket manner”, and must have a

perspective of “human sufferings”. 

confined her into a room, snatched her mobile phone, and threatened to kill her if she kept 

lationship with petitioner no.2 (man). The woman left her home on 20.12.2020 

to reside with the man, who has not attained marriageable age and they are living in a live-in-

relationship. However, their relationship is not acceptable to respondent no.4 to 6 (a relative 

of the woman) and they are threatening the petitioners with dire consequences. The counsel 

for the petitioners contended that the life and liberty of the petitioners is in grave danger at 

boy is not of marriageable age (though major) the right of petitioners to 

together cannot be denied. Noting that “parents cannot compel a child to live a life on 

their terms and that every adult individual has a right to live his or her life as he or she deems 

in relationship. The petitioners, 

relationship and there possibly 

ndents to object to the same. It cannot 

be denied the enforcement of their fundamental rights as envisaged under Article 21 of the 

PUNJAB AND HARYANA HIGH COURT ALLOWED ABORTION 

continuation of the 

week pregnancy due to a 

s while trying to provide justice, 

must not function in a “narrow straitjacket manner”, and must have a broader 
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● The Medical Termination of Pregnancy Act bars termination of pregnancy beyond 20 

weeks. Beyond this period, the termination of pregnancies is decided by the courts 

and usually allowed only if it’s a matter of safeguarding the pregnant woman’s life. 

● A bill to extend the upper limit for abortions from 20 to 24 weeks was introduced in 

the Lok Sabha in March. The Medical Termination of Pregnancy (Amendment) Bill, 

2020, was approved by the Union Cabinet in January to ensure the safe termination of 

pregnancies and give women reproductive rights over their bodies. 

PURPOSE OF REHABILITATIVE SENTENCING IS TO REFORM THE 

OFFENDER AS A LAW ABIDING CITIZEN AGAIN; BOMBAY HIGH COURT 

GRANTS BAIL TO 20-YEAR-OLD BOY IN POCSO CASE 

 

In Shubham Suresh Thorat vs. The State of Maharashtra, Criminal Bail application No. 

3242 of 2022. 

CASE BACKGROUND 

The applicant came to be arrested on Feb 5, 2020, and is presently lodged in Yerawada Jail, 

Pune. The offence came to be registered on the complaint filed on, Feb 5 by the mother of the 

victim boy. According to the victim boy’s mother, on Feb 4, when she returned home in the 

evening, her son aged 13 years, appeared frightened and when she enquired, he informed her 

that the applicant accused had asked him to accompany him to his house at 3 pm and when he 

went to his house, he locked the door from inside and he was made to sleep on the coat and 

remove his clothes. When the boy asked the applicant why he was doing so, he assaulted the 

boy. Thereafter, the applicant attempted to have carnal intercourse with him and when the 

boy raised an alarm, the applicant pressed his mouth and once again attempted to commit the 

unnatural act. When the victim felt dizzy because of the act, he was asked to wear the clothes 

and threatened that if he reported the incident to anyone, he would be killed. The young 

victim boy was subjected to medical examination on Feb 5 at 4:15 pm. The examination of 
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his private parts revealed that there is a tear of approximately 2 x 0.2 cm, over anus, it is 

reddish without any bleeding. 

TIMELINE 

 The Bombay High Court last Tuesday granted bail to a 20 – year old accused under the 

Protection of Children from Sexual Offences Act observing that the purpose of 

rehabilitative sentencing is to reform the offender as a person so that he may become a 

normal law-abiding member of the community once. 

 Justice Bharati Dangre was hearing a criminal bail application filed by one Shubham 

Thorat who is an accused of offences punishable under sections 377, 323, 506 of the 

IPC and for offences under sections 3(a), 3(c) read with sec 4, 5(e), 5(m) read with 

section 6 of the POCSO act. 

 The additional stipulation that the accused will continue to undergo counseling at the 

hands of clinical psychologists and this should be catered by the Sassoon general 

hospital, Pune. 

In Re Suo Moto cognizance of the Police Atrocities over an Advocate vs. State of Uttar 

Pradesh. 

ALLAHABAD HIGH COURT 

CRIMINAL WRIT – PUBLIC INTEREST LITIGATION NO – 30 OF 2020 

 

The Allahabad High Court sought a complete report of the incident, wherein Rajendra 

Sharma, a practicing Advocate at Etah was beaten and manhandled by the police, and his 

relatives too were harassed and humiliated. The Bench of Chief Justice Govind Mathur and 

Justice Sumatran Datal Singh has directed the Chief Judicial Magistrate, Etah to enquire into 

the matter and submit a complete report on or before the next date of listing.  
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Taking, a serious note of this incident, the High court Bar Association, Allahabad had sent a 

letter requesting the Chief Justice of Allahabad High Court to take “suo moto cognizance of 

the said incident and pass appropriate orders to maintain the law and order situation of the 

state”.  

In the letter, the General Secretary of Allahabad Bar Association stated that “The way the 

lawyer and his family members were brutally beaten up by the administration and the police, 

the advocate community is experiencing a sad feeling and it seems that the advocate 

community is the most neglected community of all”. 

As per the court’s order, the Chief Judicial Magistrate, Etah has been directed to make a 

necessary inquiry by availing “all relevant facts including audiovisual electronic documents 

and submit to this court on or before next date of listing”. 

MADHYA PRADESH HIGH COURT 

 

In Mayank Jain vs. State of Madhya Pradesh, 2003 (4) MPHT 275. 

● Madhya Pradesh High Court stays the trial court order directing the prosecution to 

obtain sanction against former IPS officer Mayank Jain. 

KERALA HIGH COURT 

 

In District Collector, Alappuzha vs. DLSA and Others, WP (c). No. 7250 of 2014. 

● The Kerala High Court ruled that the provisions under the Code of Criminal 

Procedure (CrPC) pertaining to a compensation scheme for victims [(Section 375 A 



 

(1) (4) and (5)] of crime are substantive in nature and would 

coming into force of the said provision”.

In Sujit Kumar KV and Another vs. Vinod and others

● Held that the All India Council for Technical Education (AICTE) is not empowered to 

bring in regulations with retrospective effect.

● The court emphasized that the AICTE has the power to prescribe 

recruitment for maintenance of standards of technical education.

● On the applicability of the AICTE regulations Vis 

Kerala Rules, the High Court noted that the Kerala Rules would be subjected to the 

regulations prescribed by the AICTE as regards

appointment, and the like. In so holding, the court relied on its previous decision in 

Dr. Suresh k vs. State of Kerala.

CALCUTTA HIGH COURT

In Rebaka Begum vs. State of West Bengal & Others WP 3333 of 2020.

THE MATTER BEFORE THE COURT

The directions given by the court while hearing a writ petition filed by Rebaka

claimed that her missing husband, was in fact arrested. She claimed that she did not know 

where her husband was being detained. The concerned inspector 

subsequently, on December 22, filed a report in the court stating that the

remains of a man (suggesting that the same could be of the petitioner’s husband) and the 

same had been sent to CFSL (Central Forensic Science Laboratory)

juncture, the court was constrained to take note of 

The Bench noted that in several matters reports sought from the local CFSL remain 

outstanding for months together.
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(1) (4) and (5)] of crime are substantive in nature and would operate “even prior to the 

coming into force of the said provision”. 

Sujit Kumar KV and Another vs. Vinod and others, OP (KAT). No. 542 of 2019.

Held that the All India Council for Technical Education (AICTE) is not empowered to 

bring in regulations with retrospective effect. 

The court emphasized that the AICTE has the power to prescribe 

nance of standards of technical education. 

On the applicability of the AICTE regulations Vis – a – vis the stipulations in the 

Kerala Rules, the High Court noted that the Kerala Rules would be subjected to the 

egulations prescribed by the AICTE as regards the qualifications, method of 

and the like. In so holding, the court relied on its previous decision in 

Dr. Suresh k vs. State of Kerala. 

CALCUTTA HIGH COURT 

 

In Rebaka Begum vs. State of West Bengal & Others WP 3333 of 2020. 

RE THE COURT 

The directions given by the court while hearing a writ petition filed by Rebaka

claimed that her missing husband, was in fact arrested. She claimed that she did not know 

where her husband was being detained. The concerned inspector – in –

subsequently, on December 22, filed a report in the court stating that they had found skeletal 

remains of a man (suggesting that the same could be of the petitioner’s husband) and the 

CFSL (Central Forensic Science Laboratory) for testing. At this 

juncture, the court was constrained to take note of the debilitated state of the CFSL centers. 

The Bench noted that in several matters reports sought from the local CFSL remain 

outstanding for months together. 

operate “even prior to the 

, OP (KAT). No. 542 of 2019. 

Held that the All India Council for Technical Education (AICTE) is not empowered to 

The court emphasized that the AICTE has the power to prescribe a mode of 

vis the stipulations in the 

Kerala Rules, the High Court noted that the Kerala Rules would be subjected to the 

the qualifications, method of 

and the like. In so holding, the court relied on its previous decision in 

The directions given by the court while hearing a writ petition filed by Rebaka Begum, who 

claimed that her missing husband, was in fact arrested. She claimed that she did not know 

– charge had 

y had found skeletal 

remains of a man (suggesting that the same could be of the petitioner’s husband) and the 

for testing. At this 

litated state of the CFSL centers. 

The Bench noted that in several matters reports sought from the local CFSL remain 
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HELD 

The Calcutta High Court directed the Central Government to open more CFSL centers in the 

state for expeditious forensic examination during criminal investigations. The court also 

expressed the need for the setting up of exclusive DNA outlets. 

12. For unorganized workers, the New social security code creates needless confusion. 

India’s labour ministry is currently in the process of finalizing the rules for the Code on 

Social Security 2020, which was passed by the Parliament last September. 

Few issues pertaining to this code and draft presently under consideration: 

A) There is a certain duality in the manner in which the administration of social security 

for the unorganized sector has been dealt with. 

B) There is a certain degree of overlapping in the definitions of the unorganized sector. 

● The code 2020 introduces definitions for ‘gig worker’ and ‘platform worker’. The 

code also creates provisions for unorganized workers. An unorganized worker is 

defined as one who works in the unorganized sector and includes workers not covered 

by the Industrial Disputes Act, 1947, or other provisions of the Bill (such as a 

provident fund or gratuity). 

● It also includes self–employed workers. The code mandates different schemes for all 

these categories of workers. However, there may be some overlap between their 

definitions. 

In the new code, the social security framework for unorganized workers has become 

unnecessarily complex and cluttered. There are dual authorities and overlapping zones. 

Provisions draft rules further accentuate these anomalies. There is an urgent need for 

simplifying things a d avoidance of multiple authorities. Also, rules should clearly specify the 

roadmap for seamless integration of existing social security schemes run by the state 

governments with the new ecosystem conceptualized in the code. Existing social security 

schemes for unorganized workers are predominantly managed by the respective state 

governments. This should not be tampered with. The central government may provide the 

basic ecosystem and advise state governments towards effective implementation of such 

schemes. 
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GUJARAT HIGH COURT 

 

Vishal @ Raam Dineshbhai ... vs State Of Gujarat on 30 December 2020 

In every matter, the question undoubtedly and predominantly will need to be addressed on the 

strength of C/SCA/10415/2020 JUDGMENT materials placed before the detaining authority 

as the clarity of law is one aspect but the applicability of the same on the basis of facts of 

each case is a vital aspect. It is to be emphasized here that it is not only the statements of 

secret witnesses which have been regarded but the incidents which depict his personal trait, 

high handedness, overpowering and persistent criminal conduct causing panic and fear 

amongst the people, having a serious localized impact and difficult to be checked and 

controlled by the ordinary law which had led to the forming of an opinion of the detaining 

authority that the same would warrant detention. This court ordinarily is not required to 

replace its discretion in place of the detaining authority when the subjective satisfaction for 

invocation of power under subsection (1) of Section 3 of the PASA is arrived at on cogent, 

precise, and relevant materials. It is also to be noted that before the Division Bench in the 

above matter, there was no contemporaneous record of anonymous witnesses and the same 

had not been disclosed by way of affidavit-in-reply. Here, this Court had called for the name 

of witnesses whose statements are relied upon to further reinforce the decision of detention 

along with the FIRs which C/SCA/10415/2020 JUDGMENT have been furnished to the 

Court and so as to protect them from the hands of the petitioner and his associates, those 

names are not revealed which cannot be termed as fatal to the decision. 

Rahul Gopalbhai @ Gopibhai Patani ... vs Police Commissioner Ahmedabad ... on 30 

December 2020 

This Court is conscious of the decisions discussed hereinabove insist on prejudice to the 

public order for invocation of an order of detention. They also further require that the action 

or the activities shall have to be in aggravated form affecting the society even if such 

prejudice to the public order has a localized effect. This is one such matter where regardless 

of the young age of the petitioner, it can be noticed that his activities in a gang caused serious 
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injuries to the persons for no fault of theirs and without the slightest issue of personal enmity 

or tiff on the part of the complainant. In this document, the statement of the secret witnesses 

whose names have not been disclosed under subsection (2) section 9, when regarded, cannot 

be brushed aside as stereotype statements and if at the time when the authority had noticed 

the two incidents in a single day and his behavior and conduct, the subjective satisfaction of 

preventing such person from indulging into the very activities by an invocation of powers of 

PASA, in the opinion of this Court, need not be interfered with. From the material which has 

been presented before this court, there does not appear to be 

any C/SCA/12524/2020 JUDGMENT requirement for the court to interfere in the subjective 

satisfaction arrived at by the respondent authorities and to replace the judgement of its own in 

the place of that of the authority. 

Jivan @ Nepali @ Kancha S/O ... vs State Of Gujarat on 30 December 2020 

Knowing fully well that the police were unable to stay with him for 24 hours, the witness 

chose not to risk his life. Yet another witness sold snacks on his 

Chinese C/SCA/13767/2020 JUDGMENT larry. Twenty days from the recording of his 

statement, the present petitioner and his associates ordered food. The petitioner was eve-

teasing the girls and women. When checked, the petitioner had asked him as to whether those 

girls were his sister and he threw the Chinese dish on his face and also the table where he was 

sitting. He had given the kick blow and threw him on the ground. He also gave an 

indiscriminate beating to the witnesses and asked him that whatever they do, it is none of his 

business. When he raised the hue and cry, the people from the surroundings had gathered. He 

told his associates that those people also had needed to be taught a lesson and they took out 

gupti and rambo knife. Therefore, the people in the surroundings were also threatened and 

scared to death by the detenue and his associates. Nearby, shopkeepers closed their shutters 

out of fear and they all had left the place. The detenue and his associates, thus, created panic 

among the people and this cannot be said to be in relation to the law and order but is 

the C/SCA/13767/2020 JUDGMENT public order as rightly assessed by the detaining 

authority, which is also required to safeguard and protect the interest of the public as held by 

the Apex Court in a similar fact disclosed in the case of Dr. Subramanian Swamy vs State Of 

Tamil Nadu & Ors, 2015(4) SCC 699. The grounds of detention, thus, are specific, cogent, 

proximate, and relevant. 
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NEWS 

 A petition has been moved in the Supreme Court seeking to quash the pre-requisite 

condition of three years of practice as an Advocate to be eligible for the civil 

Judge Exam in Andhra Pradesh. 

 Union Ministry of Road Transport and Highways proposed amendment MVR, 1989, 

to make front passenger airbags mandatory for vehicles. 

 Patna and Haryana High Court refused to pass direction on a plea by former Panjab 

University Senators demanding the continuation of present varsity bodies till the 

senate elections. 

 Orissa High Court stressed maintaining equilibrium between ecosystem and 

development while hearing a PIL against the allocation of forest land to a firm. 

 CA files PIL in Gujarat High Court seeking an extension of GST annual returns due 

dates amid COVID pandemic. 

 China court sentences COVID – 19 whistleblower, who reported COVID – 19 

outbreak in Wuhan in February, to four years in prison. 

 Farm Laws: Farmers allegedly damage 1,500 Jio mobile towers in Punjab. As 

many as 1,500 mobile towers and telecom gear owned by Reliance Industry Jio were 

vandalized in Punjab allegedly by farmers protesting the new agricultural legislations, 

amid fear and resentment that the reforms will pave the way for corporate 

exploitation. 

 Air India employees seek an extension of PF, medical schemes benefits in case of 

privatisation. 

The Air India Employees Union wrote to Aviation Minister Hardeep Singh puri, 

demanding that medical scheme, leave encashment and the provident fund must continue 

even after the disinvestment or privatization of the airline. 

 



 

 TRP SCAM: Arnab Goswami conspired with arrested Ex 

Audience Research Council) CEO to manipulate TRP of Republic TV 

Police tells to a local court.

 In Punit Garg & anr vs. Union Bank of India & others CM APPL 34993/2020 

classification of Reliance communication Ltd (RComm) and Reliance Telecom Ltd 

(RTL) accounts as fraudulent: Delhi High Court Directs Union Bank, Indian Overseas 

Bank to maintain status quo.

POLICE DROP SEDITION CHARGES AGAINST AYODHYA STUDENTS FOR 

RAISING ‘AZAADI’ SLOGANS

 

 

 

 

Police Drop sedition charges against 

However, the police said that investigation into other charges, including rioting an

intimidation, will continue. 

The Mumbai police filed a charge sheet against 36 persons involved in a protest at the 

Gateway of India after the attack on students at the Jawaharlal Nehru University on Jan 5, 

over Unlawful Assembly. The protesters

against the Citizenship (Amendment) Act, Delhi Police, Akhil Bharatiya Vidyarthi Parishad 

(ABVP), Prime Minister Narendra Modi, and Home Minister Amit Shah among others. The 

36 persons have been charged w

(member of an unlawful assembly), (ii) 

guilty of offence committed in prosecution of common object) of IPC, (iii) 

the Bombay Police Act, 1951

procession whenever and for so long as it considers such prohibition to be necessary for the 

preservation of the public order”, and 135 of the Bombay Police Act, which allows arrest and 

punishment for violations of section 37. The maximum punishment under these sections is up 

to one year imprisonment. While the police had registered two FIR’s for the protest held to 
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Arnab Goswami conspired with arrested Ex – BARC (Broadcast 

Audience Research Council) CEO to manipulate TRP of Republic TV 

Police tells to a local court. 

rg & anr vs. Union Bank of India & others CM APPL 34993/2020 

classification of Reliance communication Ltd (RComm) and Reliance Telecom Ltd 

(RTL) accounts as fraudulent: Delhi High Court Directs Union Bank, Indian Overseas 

Bank to maintain status quo. 

POLICE DROP SEDITION CHARGES AGAINST AYODHYA STUDENTS FOR 

RAISING ‘AZAADI’ SLOGANS 

Police Drop sedition charges against Ayodhya students for raising ‘Azaadi’

However, the police said that investigation into other charges, including rioting an

The Mumbai police filed a charge sheet against 36 persons involved in a protest at the 

after the attack on students at the Jawaharlal Nehru University on Jan 5, 

over Unlawful Assembly. The protesters according to the charge sheet, also raised slogans 

against the Citizenship (Amendment) Act, Delhi Police, Akhil Bharatiya Vidyarthi Parishad 

(ABVP), Prime Minister Narendra Modi, and Home Minister Amit Shah among others. The 

36 persons have been charged with the same sections as mentioned in FIR – (i) 

(member of an unlawful assembly), (ii) Section 149 (every member of an unlawful assembly 

guilty of offence committed in prosecution of common object) of IPC, (iii) Section 37 (3) of 

ice Act, 1951, which allows the police to “prohibit any assembly or 

procession whenever and for so long as it considers such prohibition to be necessary for the 

preservation of the public order”, and 135 of the Bombay Police Act, which allows arrest and 

nishment for violations of section 37. The maximum punishment under these sections is up 

. While the police had registered two FIR’s for the protest held to 

BARC (Broadcast 

Audience Research Council) CEO to manipulate TRP of Republic TV – Mumbai 

rg & anr vs. Union Bank of India & others CM APPL 34993/2020 – 

classification of Reliance communication Ltd (RComm) and Reliance Telecom Ltd 

(RTL) accounts as fraudulent: Delhi High Court Directs Union Bank, Indian Overseas 

POLICE DROP SEDITION CHARGES AGAINST AYODHYA STUDENTS FOR 

‘Azaadi’ slogans. 

However, the police said that investigation into other charges, including rioting and criminal 

The Mumbai police filed a charge sheet against 36 persons involved in a protest at the 

after the attack on students at the Jawaharlal Nehru University on Jan 5, 

according to the charge sheet, also raised slogans 

against the Citizenship (Amendment) Act, Delhi Police, Akhil Bharatiya Vidyarthi Parishad 

(ABVP), Prime Minister Narendra Modi, and Home Minister Amit Shah among others. The 

(i) Section 143 

(every member of an unlawful assembly 

Section 37 (3) of 

, which allows the police to “prohibit any assembly or 

procession whenever and for so long as it considers such prohibition to be necessary for the 

preservation of the public order”, and 135 of the Bombay Police Act, which allows arrest and 

nishment for violations of section 37. The maximum punishment under these sections is up 

. While the police had registered two FIR’s for the protest held to 



 

condemn violence in JNU, the charge sheet in the second cases across has no

The Mumbai police has also registered several cases across the city on charge of unlawful 

assembly against those protesting the 

PLEA IN SUPREME COURT AGAINST GOVERNMENT’S INACTION IN 

APPOINTMENT OF PRESIDENTS, MEM

 

 

OUTLINE 

The plea submitted before the Supreme Court by a Law student 

Advocates, which avers the Consumer Protection Act. 2019

government in failing to appoint

dispute redressal commissions and state consumer disputes redressal commissions across 

India. The pecuniary jurisdictions of the consumer commissions have changed/increased, but 

the government have not made any arrangement in filing the post of presidents and members 

in these commissions. 

The Petitioner is seeking the following reliefs

 Issue a writ of mandamus or other appropriate writ order or direction directing 

respondents and the concerned authorit

and members in the consumer commissions immediately across India.

 Issue a writ of mandamus or other appropriate writ order or direction directing the 

respondents and the concerned authorities to provide proper infrastructure and staff to 

the consumer commission’s as soon as possible and file 

same before this Hon’ble Court.

 Issue such other appropriate writ or direction that may be deemed to be just and 

equitable in the facts and circumstances of the case and in the interest of justice.
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condemn violence in JNU, the charge sheet in the second cases across has no

The Mumbai police has also registered several cases across the city on charge of unlawful 

assembly against those protesting the Citizenship Amendment Act. 

PLEA IN SUPREME COURT AGAINST GOVERNMENT’S INACTION IN 

APPOINTMENT OF PRESIDENTS, MEMBERS OF STATE, DISTRICT 

CONSUMER FORUM 

 

plea submitted before the Supreme Court by a Law student Solani Gautam through 

Consumer Protection Act. 2019. Challenging the inaction of the 

government in failing to appoint president, members and staff before district consumer 

dispute redressal commissions and state consumer disputes redressal commissions across 

India. The pecuniary jurisdictions of the consumer commissions have changed/increased, but 

made any arrangement in filing the post of presidents and members 

seeking the following reliefs: 

ssue a writ of mandamus or other appropriate writ order or direction directing 

respondents and the concerned authorities to fill the vacant position of the president 

and members in the consumer commissions immediately across India. 

ssue a writ of mandamus or other appropriate writ order or direction directing the 

respondents and the concerned authorities to provide proper infrastructure and staff to 

the consumer commission’s as soon as possible and file a detailed report regarding th

same before this Hon’ble Court. 

ssue such other appropriate writ or direction that may be deemed to be just and 

equitable in the facts and circumstances of the case and in the interest of justice.

condemn violence in JNU, the charge sheet in the second cases across has not filed so far. 

The Mumbai police has also registered several cases across the city on charge of unlawful 

PLEA IN SUPREME COURT AGAINST GOVERNMENT’S INACTION IN 

BERS OF STATE, DISTRICT 

Solani Gautam through 

. Challenging the inaction of the 

president, members and staff before district consumer 

dispute redressal commissions and state consumer disputes redressal commissions across 

India. The pecuniary jurisdictions of the consumer commissions have changed/increased, but 

made any arrangement in filing the post of presidents and members 

ssue a writ of mandamus or other appropriate writ order or direction directing 

vacant position of the president 

ssue a writ of mandamus or other appropriate writ order or direction directing the 

respondents and the concerned authorities to provide proper infrastructure and staff to 

detailed report regarding the 

ssue such other appropriate writ or direction that may be deemed to be just and 

equitable in the facts and circumstances of the case and in the interest of justice. 



 

SAUDI ARABIA WOMEN’S RIGHTS ACTIVIST SENTENCED TO 5 YEAR

IMPRISONMENT BY TERROR OFFENCES COURT CHARGED WITH 

CHANGING POLITICAL SYSTEM AND HARMING NATIONAL SECURITY

● Loujain al – Hathloul, the women’s right

as pushing for change and disturbing public order, pursuing 

using the internet cooperating with individuals and entities that have committed 

crimes under anti-terror ties.

DEMANDS FOR A UNIFORM CIVIL CODE ARE BACK AND WOMEN

CONTINUE TO OPPOSE IT

 

 

 

The Uttar Pradesh government on 

jihad”, a right-wing conspiracy theory 

marrying Hindu women in order to convert them to Islam. The new law, while penalizing 

forced religious conversions, also m

government’s permission if they wish to convert to another religion in order to get married.

● Hindutva organization have been raising the bogey of love jihad for nearly a decade, 

targeting interfaith couples and Muslim men even though no evidence of such forced 

religion has been found so far.

● The demand for laws hindering interfaith marriages

the right wings another favourite is demand: a Uniform Civil Code.
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SAUDI ARABIA WOMEN’S RIGHTS ACTIVIST SENTENCED TO 5 YEAR

IMPRISONMENT BY TERROR OFFENCES COURT CHARGED WITH 

CHANGING POLITICAL SYSTEM AND HARMING NATIONAL SECURITY

 

, the women’s rights activist, was found guilty on charges such 

as pushing for change and disturbing public order, pursuing a foreign agenda, by 

using the internet cooperating with individuals and entities that have committed 

terror ties. 

DEMANDS FOR A UNIFORM CIVIL CODE ARE BACK AND WOMEN

CONTINUE TO OPPOSE IT 

Uttar Pradesh government on November 28 cleared an ordinance to prevent 

wing conspiracy theory that claims that Muslim men are seducing and 

marrying Hindu women in order to convert them to Islam. The new law, while penalizing 

forced religious conversions, also makes it mandatory for an individual to seek the 

if they wish to convert to another religion in order to get married.

Hindutva organization have been raising the bogey of love jihad for nearly a decade, 

couples and Muslim men even though no evidence of such forced 

been found so far. 

demand for laws hindering interfaith marriages, however, is incongruent with 

other favourite is demand: a Uniform Civil Code. 

SAUDI ARABIA WOMEN’S RIGHTS ACTIVIST SENTENCED TO 5 YEARS 

IMPRISONMENT BY TERROR OFFENCES COURT CHARGED WITH 

CHANGING POLITICAL SYSTEM AND HARMING NATIONAL SECURITY 

activist, was found guilty on charges such 

a foreign agenda, by 

using the internet cooperating with individuals and entities that have committed 

DEMANDS FOR A UNIFORM CIVIL CODE ARE BACK AND WOMEN’S GROUPS 

cleared an ordinance to prevent “Love 

claims that Muslim men are seducing and 

marrying Hindu women in order to convert them to Islam. The new law, while penalizing 

akes it mandatory for an individual to seek the state 

if they wish to convert to another religion in order to get married. 

Hindutva organization have been raising the bogey of love jihad for nearly a decade, 

couples and Muslim men even though no evidence of such forced 

, however, is incongruent with 

 



 

ASSAM GOVERNMENT TABLES BILL T

MADRASSAS 

 

 

● The bill proposes to abolish two existing acts 

I. The Assam Madrassa Education (Provincialisation) Act, 1995

II. The Assam Madrassa Education (Provincialisation of services of Employees and Re

Organization of Madrassa Education Institutions) Act, 2018.

● This bill is not to control and repeal the private madrassas, the minister said, adding 

that inclusion of the word “private” in the  ‘statement of objects and reasons’ of the 

bill was a mistake. 

● All madrassa institutes will be converted into upper primary, high

secondary schools with no change of status, pay, allowances

of the teaching and non-teaching staff.

● There are 610 state-run madrassas across Assam.

● The Assam Repealing Bill, 2020 

Himanta Biswa Sarma 

the assembly.  

PLEA IN SUPREME COURT SEEKS TO DOUBLE THE NUMBER OF JUDGES 

IN HIGH COURTS, OTHER COURTS TO E

                                                             
8 India Legal, Plea In Supreme Court Seeks Doubling Number Of Judges In High Courts, Other Courts To End 
Cases’ Backlog In Three Years, available at: 
court-news/supreme-court-centre-state-
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GOVERNMENT TABLES BILL TO ABOLISH STATE – 

 

to abolish two existing acts  

The Assam Madrassa Education (Provincialisation) Act, 1995 

The Assam Madrassa Education (Provincialisation of services of Employees and Re

on of Madrassa Education Institutions) Act, 2018. 

This bill is not to control and repeal the private madrassas, the minister said, adding 

that inclusion of the word “private” in the  ‘statement of objects and reasons’ of the 

a institutes will be converted into upper primary, high

secondary schools with no change of status, pay, allowances, and service conditions 

teaching staff. 

run madrassas across Assam. 

Assam Repealing Bill, 2020 was introduced by the Education Minister 

arma of Assam on the first day of the three–day winter session of 

PLEA IN SUPREME COURT SEEKS TO DOUBLE THE NUMBER OF JUDGES 

IN HIGH COURTS, OTHER COURTS TO END CASES’ BACKLOG IN THREE 

YEARS8 

Plea In Supreme Court Seeks Doubling Number Of Judges In High Courts, Other Courts To End 
available at: https://www.indialegallive.com/constitutional-law

-law-commission/ 

 RUN 

The Assam Madrassa Education (Provincialisation of services of Employees and Re-

This bill is not to control and repeal the private madrassas, the minister said, adding 

that inclusion of the word “private” in the  ‘statement of objects and reasons’ of the 

a institutes will be converted into upper primary, high, and higher 

and service conditions 

Education Minister 

day winter session of 

PLEA IN SUPREME COURT SEEKS TO DOUBLE THE NUMBER OF JUDGES 

ND CASES’ BACKLOG IN THREE 

Plea In Supreme Court Seeks Doubling Number Of Judges In High Courts, Other Courts To End 
law-news/supreme-
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A plea has been filed before the Supreme Court seeking directions to the Centre and States to 

take appropriate steps to double the number of judges in the High Courts and subordinate 

courts and implement a judicial charter to decide the cases. 

The PIL filed by Advocate Ashwini Kumar Upadhyay has sought directions to the Centre and 

states to implement the recommendations of Law Commission Report No-245 and take other 

steps to break even and dispose of the backlog in a three-year time frame. 

According to the plea, the Apex Court is the custodian of the Constitution and should issue 

proper directions for implementation of the judicial charter in all the courts to decide the 

cases within 3 years and to break even and dispose of the backlog by 2023. 

CONCERN WAS EXPRESSED BY SUPREME COURT BAR ASSOCIATION 

ABOUT THE CONDUCT OF POLICE AGAINST LAWYERS9 

 

 The Supreme Court Bar Association (SCBA) has expressed deep concern on the illegal and 

brazen exercise of brute power by the police and action taken by them contrary to law against 

members of the legal fraternity. 

 The first incident is the search and seizure conducted by the Delhi Police at the premises of 

an Advocate and member of the SCBA where in the course of a search, it is reported that the 

police has seized confidential data, computers, electronic digital devices which contain data 

                                                             
9 India Legal, Supreme Court Bar Association Expresses Concern On Conduct Of Police Against Lawyers, 
available at: Supreme Court Bar Association expresses concern on conduct of police against lawyers 
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both professional and personal to him. The search carried on till the early hours of the 

morning. 

The second incident is the brutal assault of a lawyer in the district of Etah in Uttar Pradesh by 

the local police who entered the house of the lawyer, mercilessly and brutally assaulted him, 

and then lodged him and his entire family in jail. It is a gross and calculated action on the part 

of the police in total contravention of law, alleged the SCBA. 

MUMBAI COURT ORDERS PROBE ON JAVED JAVED AKHTAR'S 

DEFAMATION COMPLAINT AGAINST KANGANA RANAUT FOR ALLEGEDLY 

DRAGGING HIS NAME IN SUSHANT SINGH RAJPUT10 

 

A Metropolitan Magistrate court in Mumbai has directed police to investigate the criminal 

defamation complaint filed by Lyricist and poet Javed Akhtar against actor Kangana Ranaut 

for remarks made against him dragging his name into the death of actor Sushant Singh 

Rajput.  

The said complaint has been filed before the Metropolitan Magistrate Court at Andheri under 

Sections 499 (defamation) and 500 (punishment for defamation) of the Indian Penal Code 

and Section 200 (examination of the complainant) of the Code of Criminal Procedure. 

Court has forwarded the Complaint to the Juhu police station and directed to file the report by 

January 16.  

According to the said complaint, Kangana gave an interview to Republic TV alleging that the 

Hindi film industry was run by a mafia and named Mahesh Bhatt and Javed Akhtar as people 

who are a part of this alleged 'Mafia'. 

                                                             
10 Live Law, Mumbai Court Orders Probe On Javed Javed Akhtar's Defamation Complaint Against Kangana 
Ranaut For Allegedly Dragging His Name In Sushant Singh Rajput Case, available at: Mumbai Court Orders 
Probe On Javed Javed Akhtar's Defamation Complaint Against Kangana Ranaut For Allegedly Dragging His 
Name In Sushant Singh Rajput Case 
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The complainant has alleged that the video of the said interview on Republic TV has been 

watched by millions of people on YouTube alone, which is damaging his reputation.  

Lately, several cases have been filed against the 33-year-old actor for her tweets as well as 

remarks made on other media platforms. A Bandra Court ordered the registration of an FIR 

against her last month for tweets allegedly promoting religious disharmony between Hindus 

and Muslims. Thereafter, a Mumbai based lawyer filed two separate complaints against her, 

for tweets against the judiciary and tweets promoting communal divide. This led to Andheri 

Court seeking an inquiry against the actor and her sister Rangoli Chandel.  

Even a Court in Karnataka ordered the registration of an FIR against Kangana for her tweet 

against farmers protesting against the farm bills.  

MAHARASHTRA DEVELOPMENT PREMIUM REDUCTION TO PROVIDE 

HOMEBUYERS ZERO STAMP DUTY BENEFIT11 

 

MUMBAI: Homebuyers in the country’s biggest property market of Mumbai Metropolitan 

Region (MMR), Pune, and the rest of Maharashtra could get a major New Year’s bonanza as 

their stamp duty burden gets absorbed completely by real estate developers for the entire 

2021. The decision is expected to bolster the sagging fortunes of real estate developers and 

boost property sales, experts say. 

The Maharashtra government is set to reduce the development premium charged to 

developers by 50% but this benefit can be availed only by those developers who pay stamp 

duty for homebuyers.  

The state government deliberated on the matter, which was one of the key recommendations 

of the Deepak Parekh Committee, in Wednesday’s cabinet meeting.  

                                                             
11 Kailash Babar, The Economic Times, Maharashtra Development Premium Reduction To Provide 
Homebuyers Zero Stamp Duty Benefit, available at: 
https://economictimes.indiatimes.com/industry/services/property-/-cstruction/maharashtra-development-
premium-reduction-to-provide-homebuyers-zero-stamp-duty-
benefit/articleshow/79951193.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst 
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2021 TO PROVIDE IMPORTANT OPPORTUNITIES TO BROADEN INDIA-US 

PARTNERSHIP: BISWAL12 

 

Washington: Asserting that the long due US-India mini trade deal should be on top of the 

agenda of the incoming Biden administration, US India Business Council president Nisha 

Desai Biswal has said that the ties between the two nations continued to be "strong and 

vibrant" and 2021 will provide important opportunities to broaden and deepen this 

partnership.  

 

India and the US are negotiating a deal to iron out differences on trade issues to boost 

economic ties.  

KRISHNA GODAVARI BASIN’S R- CLUSTER 

 

Reliance Industries Limited and British Petroleum recently announced the start of gas 

production from the R cluster. R Cluster is the deepest Off-shore gas field in Asia. It is the 

first of the three deepwater gas projects jointly developed by Reliance Industries Limited and 

British Petroleum. 

WHAT IS R CLUSTER? 

The R cluster is an off-shore gas field that is a part of the KG-D6 block of the Krishna 

Godavari Basin. The other 2 deep-water gas projects in the block are Satellite Cluster and the 
                                                             
12 The Economic Times, 2021 To Provide Important Opportunities To Broaden India-US Partnership: Biswal, 
available at: India-US Partnership: 2021 to provide important opportunities to broaden India-US partnership: 
Biswal - The Economic Times 
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MJ gas field. The R cluster is the deepest off-shore gas field in Asia and is expected to have a 

peak production of 12.9 MMSCMSD which is 10% of India’s natural gas output at present. 

ABOUT R CLUSTER 

The British Petroleum and Reliance India Limited are to jointly invest Rs 40,000 crores in the 

three fields. The production was to start by May 2020 but was delayed due to COVID-19. 

The satellite cluster is to start production in 2021-22. 

It is located 60-kilometers from the existing KG D6 Control and Riser Platform off the 

Kakinada coast. 

SIGNIFICANCE OF R-CLUSTER 

All three projects are being planned to boost the domestic production of natural gas. This will 

increase the share of natural gas in the energy basket of India from 6.2% now to 15% in 2030. 

This will decrease India’s dependence on imports and improve energy security. 

NATURAL GAS IN INDIA 

The estimated natural gas reserves in India as of March 2018 was 1,339 billion cubic meters. 

The largest natural gas reserve in the country is located in the Eastern and the Western 

offshore. The first Natural Gas reserves in India was discovered in 1889 in Digboi, Assam. In 

India, Natural Gas is consumed in fertilizers, steel, petrochemical, and in City Gas 

Distribution largely. 

RBI POSITIVE PAY SYSTEM 

 

The Reserve Bank of India is to introduce a “Positive Pay System” from January 1, 2021, for 

cheque transactions above Rs 50,000. This is to be done to enhance safety and eliminate 

fraud. 
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WHAT IS POSITIVE PAY SYSTEM? 

It is a process of reconfirming key details of large-value cheques. The large value cheques are 

those where the transactions are above 50,000 INR. It basically involves reconfirmation of 

key details of cheques. It is not mandatory for the banks to implement the system. 

WORKING OF THE SYSTEM 

The cheque issuer electronically submits certain details of the cheque to the bank via SMS, 

ATM, mobile app, etc. These are cross-checked by the Cheque Truncation System and 

discrepancies are flagged to the drawee and presenting banks. The facility is to be developed 

by the National Payments Corporation of India.  

DISPUTE REDRESSAL MECHANISM 

Only the cheques that are compliant with the new system are accepted under the Dispute 

Redressal mechanism. The member banks shall implement similar arrangements for cheques 

collected outside the Cheque Truncation System as well. 

SHARE OF POSITIVE PAY SYSTEM 

The Cheque Truncation System is currently available all over India. It presently covers 2% of 

the retail payment in terms of volume and 15% of the retail payment in terms of value. 

CURRENT SCENARIO 

Currently, the CTS-2010 standard that specifies minimum security features on cheque leaves 

acts as a deterrent against cheque frauds. On the other hand, the standardization of field 

placements on cheque forms enables straight-through processing by use of image character or 

optical character recognition technology. 

WHY IS THE NEW SYSTEM NEEDED? 

The above technologies that are currently in use are not 100% secure. The Positive Pay 

System augments customer safety and reduces frauds occurring on account of tampering of 

cheque leaves. 
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HONG KONG PEOPLE’S FREEDOM AND CHOICE ACT 

 

The Senator of the United States recently blocked a bill that would give refugee status to 

Hong Kong people. The bill is called the Hong Kong People’s Freedom and Choice Act. 

 

ABOUT THE ACT 

Hong Kong People’s Freedom and Choice Act is a US bill that seeks to give special refugee 

status, called ‘Temporary Protected Status’ to Hong Kong citizens in the USA. It would also 

allow them to reside and work in the country as a part of a federal program for individuals 

from war-ridden countries and for those seeking refuge from other difficult circumstances 

like natural disasters. The legislation seeks to protect the Hong Kongers from ‘China’s 

tightening grip’.  

 

SIGNIFICANCE 

The bill is important because it sought to protect Hong Kongers from facing persecution 

under the Chinese Government. It tightens the grip by permitting the residents already 

residing in the United States to remain in the country if they feared harassment by the 

Government and authorities in Hong Kong. 
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WHY WAS THE LAW BLOCKED? 

According to the Republican Senator, Ted Cruz, who recently blocked the bill, the Democrats 

used the bill to advance their long-standing goals of changing the immigration laws. The 

Senator also believes that China might exploit US Immigration laws. It will ultimately lead to 

Chinese Spies working in the US in the interest of China. 

 

BACKGROUND 

Hong Kong is a Special Administrative Region of China. It is a metropolitan area located in 

the eastern Pearl River Delta of the South China Sea. Hong Kong is the eighth largest trading 

entity in the world. 

The United States uses Hong Kong to make investments in China. However, after the 

National Security Law imposed by China in the Hong Kong region, the scenarios changed. 

Under the law, security agencies, external affairs are controlled by the Chinese. 

STOPGAP FUNDING BILL 

 

The US President Donald Trump recently signed the Stopgap Funding Bill. The bill provides 

the lawmakers two more days to sort out a few issues in the ongoing negotiations about the 

900 billion USD aid package. 
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WHAT IS STOPGAP FUNDING BILL? 

A stopgap funding bill is used by the US Government to ensure that it does not run out of 

funds for running the federal programme after the deadline of an Appropriation Act. In a 

fiscal year, the US Congress passes 12 Appropriation Acts which gives budgetary authority to 

spend from the US Treasury for specific purposes. These Acts have a deadline and the funds 

cannot be used to address new obligations after it. When Congress fails to fund the 

government, a government shutdown is declared and all non-essential services are stopped. 

 

HOW DOES THE FEDERAL FUNDING EXPIRE? 

The Fiscal year in the US begins on October 1. During a fiscal year, Congress passes twelve 

annual appropriation acts that provide the budget authority to expend funds from the US 

Treasury for specific purposes. The funds cannot be used to address new obligations. In other 

words, the funds expire after a specified deadline. 

 

WHAT IS CALLED GOVERNMENT SHUTDOWN? 

The Government Shutdown occurs when Congress fails to fund the government. In such a 

scenario, the US Government stops all the non-essential services. On the other hand, the 

essential services such as police departments, armed forces, etc continue to function. 

The longest Government Shutdown in US history happened under the Trump administration 

when the Government was shut down for thirty-five days between December 2018 and 

February 2019. The shutdown occurred over a dispute over the border wall funding. 

IMPACTS ON THE PUBLIC 

The Government Shutdowns in the United States have resulted in furloughs for several 

hundred thousand Government Employees. The reduction in Government activities affected 

various sectors of the economy. 
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ELECTRICITY (RIGHTS OF CONSUMERS) RULES, 2020 

 

The Union Ministry of Power recently drafted the Electricity (Rights of Consumers) Rules, 

2020. These rules are being drafted for the first time in Indian history. The Electricity (Rights 

of Consumers) Rules 2020 are as follow: 

 

RELIABILITY OF SERVICES 

The average number and duration of usages per consumer per year for the DISCOMs are to 

be fixed by the State Electricity Regulatory Commission. What is a Power Outage? It is the 

loss of electric power per year for the DISCOM. 

TIMELY AND SIMPLIFIED PROCEDURE FOR CONNECTION 

The procedure to get a new connection has been simplified greatly under the new rules. Only 

two documents are required to set up a connection of 10 KW of load. The need to estimate 

the demand charges for loads up to 150 KW has been removed. The time duration to provide 

a new connection in metro cities has been fixed as seven days, in municipal areas it has been 

fixed as fifteen days, in rural areas, it has been fixed as thirty days. 

REBATE 

A rebate of 2% to 5% has been fixed on serving bills with a delay of sixty days or more. 

BILL PAYMENT 
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The consumers can pay the bills in cash only if their bill amount is less than Rs 1000. Bills 

greater than Rs 1000 are to be paid online. 

PROSUMERS 

A new category of Prosumers has been identified under the new rule. Prosumers are those 

consumers who have the right to produce electricity for self-use and inject excess into the 

grid. They are also consumers who have set up rooftop units or solarised irrigation pumps. 

The excess power is fed into the grid using the same point of connection. The limits to inject 

into the grid is set by SERC. 

CONSUMER GRIEVANCE REDRESSAL FORUM 

A Consumer Grievance Redressal Forum is to be established. The forum will have 

representatives of consumers at various levels. It includes sub-division for ease of consumer 

grievance redressal. 

UK’S NEW STRAIN OF CORONAVIRUS 

 

India and several other countries have suspended their flights from the United Kingdom due 

to concerns about the new variant of COVID-19 that is spreading rapidly in the country. 

WHAT ARE THE CONCERNS? 

A mutant of COVID-19 has been the reason for a rapid increase in COVID-19 cases in East 

and South England. The new variety is being referred to as Variant Under Investigation 

(VUI). 

ABOUT THE VARIANT 
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The variant was identified by COVID-19 Genomics UK (COG-UK). The COG-UK is a 

consortium that analyses genome sequencing data. It is the largest contributor to the COVID-

19 database GISAID. 

The new variant is the result of multiple mutations in the spike protein of COVID-19. 

According to the preliminary analysis, the mutant is more transmissible than the previously 

circulating variant. The COG-UK had identified these mutations as “N501Y”. It is an area of 

spike protein where the virus binds to the human cell. 

TRANSMISSIBILITY AND SEVERITY 

The new variant transmits more easily than the other strains. Also, it was emphasised in the 

UK that there is no evidence that the variant is more likely to cause mortality. The mutation 

in the spike protein might change how the virus interacts with the human cells. This is 

because the COVID-19 enters the human body through these spike proteins. 

The new variant can potentially ramp up the reproduction number of the virus by 0.93. 

However, scientists are still unable to come to a conclusion on the mechanism of the 

transmissibility of the virus. So far, four people have died out of a thousand infected by the 

new variant. 

OTHER MUTATIONS 

There are currently four thousand mutations in the spike protein of COVID-19. The D614G 

was earlier the dominant strain of COVID-19 as it spread very easily as compared to the other 

strains. Another popular strain originated among Spanish farmworkers called the 20A. The 

EU1 strain spread rapidly across Europe in the summer. 

FIRST POTENTIAL RADIO SIGNAL FROM EXO PLANET 

 

An international team of scientists has collected the first possible radio signal from an 

exoplanet. The exoplanet is 51 light-years away from the earth. 
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WHAT IS UNIQUE ABOUT THE EXOPLANET? 

This is possibly the first radio signal received from a planet beyond the solar system. The 

signals were received by a Low-Frequency Array radio telescope located in the Netherlands. 

The exo-planet is located in the Tau Bootes star-system. It hosts Jupiter like giant planets and 

the planet is close to its star. Also, a team of scientists has discovered an exoplanet in the star 

system that is emitting radio signals. 

TAU BOOTES 

The Tau Bootes is a binary star system with an exoplanet. The discovery of radio waves in 

the exo-planet of the star system will open up a new way to examine the alien world. The 

radio waves help to learn about the magnetic field of the planet. This will in turn help the 

astronomers to decipher the interior of the planet and also study its atmospheric properties. 

For instance, the magnetic field of the earth protects it from solar winds and makes it 

habitable. 

EXOPLANETS 

● They are planets outside the solar system. 

● Doppler Spectroscopy and Transit Photometry are the best methods to detect 

Exoplanets. 

● Exoplanets are hard to detect as they are close to the stars they are orbiting. Thus, the 

brightness of the stars prevents them from being detected easily. 

TRANSIT PHOTOMETRY 

When a planet passes in front of its star, it is called a transit. Whenever the planet passes in 

front of the star, a small amount of light from its star is obstructed. Therefore, there will be a 

reduction in the brightness of the star. By calculating the change in brightness of the stars 

help in evaluating the size of the planet. 
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DOPPLER SPECTROSCOPY 

It is an indirect method. The method computes the size of the planet by calculating a periodic 

shift in the radial velocity. Also, the change in the spectrum of the exoplanets is used to 

calculate its size. 

NEW ROUTES FOR INLAND WATERWAY 

 

The Government of India recently identified new routes for ferry services through inland 

waterways. This is being done to promote coastal shipping and boost tourism. 

ABOUT THE NEW ROUTES 

The new routes include Hazira, Somnath temple, Okha, and Jamnagar. Also, destinations 

along the international routes have also been identified under the Sagarmala Project. The 

Sagarmala project aims to promote port-led development in the country by using the 7,500 

km long coastline. 

Around six international routes have been identified. These routes include four international 

destinations such as Seychelles, Chattogram of Bangladesh, Madagascar, and Jaffna of Sri 

Lanka. 

KEY FEATURES 

● The Ministry of Ports, Shipping, and Waterways have planned to replicate the success 

of the RO-PAX Vessel service that was recently launched between Ghogha and 

Hazira. 
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● The main objective of finding new routes is to supplement the mode of transportation. 

This will not only boost tourism but also be beneficial to daily commuters and cargo 

transportation. Also, inland waterways help to reduce carbon footprint largely. 

WATER TRANSPORT IN INDIA 

● The Inland Waterways Authority of India has planned to increase the cargo handling 

capacity of the country to 100 million tonnes by 2021-22. In 2017-18, it was 55 

million tonnes. It increased to 72 million tonnes in 2018-19. 

● Currently, the cost of water transport in India is 50 paise per kilometer. It is Re 1 per 

kilometer on Railways and Rs 1.50 per kilometers by roads. However, the costs of 

waterways in India are 18% higher than the cost in China and 8% to 10% higher as 

compared to the European Union. Also, the freight transport by waterways is 

underutilized in India as compared to that of other countries such as China, the United 

States, and the European Union. The Freight cargo movement by inland waterways is 

0.1% as compared to 21% in the United States. 

● The National Waterways Act, 2016 was passed that proposed 106 additional National 

Waterways in the country. 

SIXTH INDIA-JAPAN SAMWAD CONFERENCE 

 

Prime Minister Narendra Modi recently addressed the sixth India-Japan Sanwad Conference 

through video conferencing. 

 

KEY HIGHLIGHTS 
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During the address, the Prime Minister proposed to create a library of traditional Buddhist 

literature and scriptures. The library will collect digital copies of Buddhist literature from 

different countries. It will aim to translate and make them freely available for all monks and 

scholars of Buddhism. Also, the library will examine how the Buddhist message can guide 

the modern world against contemporary challenges. 

ABOUT THE SIXTH INDIA-JAPAN SAMWAD CONFERENCE 

The main objective of the Sixth India-Japan Samwad Conference was to discuss the need to 

build future Asia based on the traditions of non-violence and democracy in Asia. 

The main objectives of the sixth Samwad Conference are to encourage dialogue and debate, 

vary forward the ancient tradition of spiritual and scholarly exchanges, and highlight shared 

values between India and Japan. 

ABOUT SAMVAD CONFERENCE 

The first Samvad Conference was held in New Delhi and at Bodh Gaya in 2015. During the 

conference, the leaders, political personalities, academicians exchanged views on conflict 

avoidance and environmental consciousness. 

BUDDHISM IN JAPAN 

Buddhism is the second most popular religion in Japan after Shintoism. The country has the 

third-largest Buddhist population in the world after China and Thailand. Shintoism originated 

in Japan. It is classified as an East Asian religion by scholars of religion. There are more than 

100,00 Shinto shrines in Japan. Buddhism entered Japan at the end of the Kofun period 

through the silk route. 

 

BUDDHISM IN INDIA 

According to the 2011 census, Buddhists make to 0.7% population. The largest concentration 

of Buddhists is in Maharashtra. Buddhism almost came to an end in India after the arrival of 

Islam in the late twelfth century. 
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The Buddhists in the Himalayas and East Asia are generally the Mahayana Buddhists and the 

Buddhists in Southeast Asia and Sri Lanka re Theravada Buddhists. 

FIVE HUNDRED METER APERTURE SPHERICAL TELESCOPE 

 

 

After the collapse of the Arecibo Telescope, China is opening its world's largest Radio 

Telescope for international scientists. The World second largest Arecibo Observatory 

collapsed in Puerto Rico after the 900-tonne receiver platform became loose and plunged 

140-meters onto the radio dish below. With this, China recently announced that it is open its 

world largest Five Hundred Metre Aperture Spherical Telescope to international scientists 

FIVE HUNDRED METRE APERTURE SPHERICAL TELESCOPE 

● The construction of FAST was completed in 2016. The telescope was built at a cost of 

175 million USD. It displaced thousands of villagers. 

● It is located in the Dawodang depression. The Dawodang depression is a natural basin 

in Guizhou, southwest China. 

● It is the largest filled-aperture Radio Telescope and the second-largest single-dish 

aperture. The RATA-600 in Russia is the world's largest Single-dish aperture 

telescope. 

● The telescope has a reflecting surface of 500-metres in diameter. However, only a 

circle of 300 meters in diameter can be used at one time. 

● It is located in a natural sinkhole. A sinkhole is formed due to erosion. 
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● It has supersensitivity to detect cosmic phenomena. This includes radio bursts and 

pulsars as well. 

● It is also known as the “Eye of Heaven” or Tianyan. 

WHAT ARE THE SCIENCE OBJECTIVES OF FAST? 

The science objectives of FAST are as follows 

● Pulsar Observations. 

● Large Scale Neutral Hydrogen survey 

● Detection of Interstellar molecules 

● Pulsar Timing Arrays 

● Detecting Interstellar Communication signals 

● Leading International very long baseline interferometry network 

DATA STORAGE 

The only problem faced by the Chinese scientists in regard to FAST is the challenge of 

storing the data collected by FAST. The solution is to be provided by Australia and the 

European Union. The Next Generation Archive System developed by the European Southern 

Observatory and the International Centre for Radio Astronomy in Perth, Australia will store 

and maintain a large amount of data collected by FAST. 

NEW INNOVATION CHALLENGE BY JAL JEEVAN MISSION 

 

The Jal Jeevan Mission and the Department of Industry and Internal Trade Promotion have 

launched an innovation challenge to develop portable water testing equipment. The challenge 

is called the “New Innovation Challenge”. 
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ABOUT THE CHALLENGE 

The purpose of this challenge is to develop inexpensive and modular solutions for testing the 

quality of drinking water. The challenge also aims to test drinking water quality easily and 

instantly. This innovation challenge is open to individuals, startups, MSMEs, and 

corporates. Interested candidates can participate till 18 January. 

It is proposed to make 3 types of devices under this challenge. The first instrument can test 

one or more parameters; The second instrument can check for the presence of dissolved 

solids, pH, bacterial contamination, alkalinity, and many other material contaminants. The 

third device can check for microbial contamination. 

The results of this challenge will be announced on 1 April next year. All types of assistance 

will be provided to the chosen innovations. 

SIGNIFICANCE OF THE CHALLENGE 

The water quality testing is one of the priority areas of Jal Jeevan Mission. The challenge 

aims to make sure that the water sources are tested at different levels, different locations, and 

help the policy framers design programmes that address the water contamination issues. 

PROGRESS OF JAL JEEVAN MISSION 

So far, under Jal Jeevan Mission, more than 2.9 crore households have been provided tap 

water connections. The Jal Jeevan Mission is currently under implementation in partnership 

with the states. It aims to provide tap water connection on a regular long term basis. 

It was launched in August 2019. The main objective of the mission is to provide water supply 

to all rural households by 2024. 

NEED FOR THE CHALLENGE 

India has 16% of the world population. However, India holds only 4% of global freshwater 

resources. The mission is to supply water from underground sources (80%) and surface water 

sources (20%). However, underground water sources are depleting at faster rates. 
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Overexploitation and deteriorating water quality are depleting groundwater levels. It is 

therefore essential to conserve water. 

The Jal Jeevan Mission will focus on integrated demand and supply management of water. 

Therefore, innovative economical technologies are important to make sure an efficient supply 

of pure water. 

JAL JEEVAN MISSION 

The Ministry of Drinking water and sanitation has set parameters to assure portable drinking 

water based on BIS standards. They are as follows: 

● pH: 6.5 to 8.5 

● Turbidity: 1 Nephelometric turbidity units 

● Dissolved solids: 500 milligrams per litre 

● Chloride: 250 milligrams per litre. 

WHO WAS KARIMA BALOCH? 

 

Banuk Karima Baloch was a Baloch Human Rights activist. She campaigned for the 

independence of Balochistan from Pakistan. Also, she appeared on the BBC list of hundred 

inspirational and influential women for 2016. She was found dead in Toronto, Canada on 

December 22, 2020. According to the Toronto Police, her body was found near Lake Ontario. 

Her death is being linked to the death of Pakistani Baloch journalist Sajid Hussain in Sweden. 

Both were vocal Balochs in exile. Also, both the activists died in mysterious circumstances 

after having drowned. 

ABOUT KARIMA BALOCH 
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She started her career as an activist in 2005. She joined the Baloch Students Organization in 

2006. After several other positions, she became the chairperson of BSO-Azad in 2015. She 

went into exile after charges of terrorism were filed against her. The Canadian Government 

provided her asylum in 2016. 

SAJID HUSSAIN 

He was a Pakistani journalist. Also, he was the founder of the online news site Balochistan 

times. He went missing on March 2, 2020. Later his dead body was found in the Fyris river 

(Sweden) on March 23, 2020. Hussain’s autopsy indicated that he committed suicide or his 

death was an accident. However, there were wide protests to investigate his death. 

BALOCHISTAN INSURGENCY 

It is a low-intensity insurgency waged by the Baloch nationalists against the Governments of 

Pakistan and Iran. It covers Balochistan province in southwestern Pakistan, Balochistan 

region in Afghanistan, and Baluchestan and Sistan province in Iran. The region is rich in 

gold, natural gas, coal, oil, copper, sulfur, and fluoride. It is the largest and least developed 

province in Pakistan. 

The insurgents demand greater control over the natural resources of the province and greater 

political autonomy. 

SEPARATIST MOVEMENT IN PAKISTAN 

The other Separatist movement in Pakistan are as follows: 

● Azad Kashmir and Gilgit-Baltistan: Seek independence of Gilgit-Baltistan. The 

Balawaristan National Front (Hameed Group) is trying to achieve this. It is led by 

Abdul Hamid Khan. 

● Jinnahpur and Muhajir Sooba: Seeking an autonomous state for the Muhajir 

community. 

E-SAMPADA MOBILE APPLICATION 
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The Ministry of Urban Affairs recently launched a new mobile application and a portal called 

“E-Sampada”. The application provides a single window for services such as allotment for 

more than one lakh Government residential accommodations and office space allotment to 

Government organisations. 

The allotment of Government residential accommodation is administered by the Directorate 

of Estates. The portal was launched by the Directorate of Estates that operates under the 

Ministry of Urban Affairs. 

ABOUT E-SAMPADA 

● In order to achieve the objectives of ‘’One Nation, One System”, four websites 

eawas.nic.in, gpra.nic.in, estates.gov.in and holidayhomes.nic.in and two mobile 

applications such as m-Ashoka5 and m-Awas have been integrated as one. This will 

pave way for the entities to receive all the services under one platform. 

● The application will promote ease of living for government officers and departments. 

● The automated processes in the system will lead to greater transparency. 

● It also allows the user to lodge complaints, appear for virtual hearings, and submit 

documents. 

● The application will help reduce administration costs, resources, and also will save 

time. 

● Also, the Chatbot facility has been provided for a better user experience. 

● Activity log and service level benchmarks have been incorporated to ensure 

accountability. 
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BACKGROUND 

The Government of India has been promoting “One Nation One System” on a large scale. 

Under this system, the One Nation One Ration Card has been implemented by twenty-eight 

states so far. One Nation One Grid has been launched to connect power stations and major 

substations in the country. This will ensure that electricity generated anywhere in the country 

can be used to satisfy the demand elsewhere. 

Also, the concept of “One Nation, One Election” is being pushed. Under this, both state and 

central elections will be held together. This is being pushed as it will reduce election 

expenditure greatly. 

Recently, the Government of India announced that the Central Investment Cell will be 

launched by April 2021. The cell will make sure that the investor gets all the required 

information and clearances under one platform. It will act as a One-Stop Digital Platform. 

US NEW BILL ON TIBET 

 

The United States Senate has recently passed the Tibetan policy and support act of 2020. The 

bill was already passed in the house of representatives of the United States in January 2020. 

KEY FEATURES OF THE ACT 

● The Tibetan Policy and Support Act, 2020 is based on the Tibet Policy Act of 2002. 

● The act addresses every aspect of the Tibetan people. This includes their fundamental 

rights, environmental rights, Human Rights, religious freedom, and Tibetan 

democracy in exile. 

● The act strengthens funding for Tibetans inside and outside Tibet. 
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● The act commends His Holiness, the Dalai Lama to implement democratic 

governance. Also, the act commends the Tibetan exile community to successfully 

adopt a system of self-governance. 

● The act acknowledges the central Tibetan administration as a legitimate institution. 

The institution reflects the aspirations of the Tibetan diaspora all around the world. 

● The act also has provisions to protect the environment and water resources of the 

Tibetan plateau. It recognises the importance of traditional Tibetan grassland in 

mitigating the negative effects of Climate Change in the region. On the contrary, the 

Chinese government is pushing for forced resettlement of the nomads from the 

grasslands. 

● The act encourages the American citizens and companies engaged in business 

activities in Tibet to practice corporate social responsibility other into the United 

Nations guiding principles on business and Human Rights. 

● The act calls for the establishment of a United States Consulate in the capital of Tibet, 

Lhasa. 

LOHSANG SANGAY 

Lohsang Sangay is the president of the government in exile of Tibet. Earlier to the United 

States did not recognise the Tibetan government in exile. Therefore, Lohsang Sangay was 

denied to enter the United States administration buildings. However, in October 2020 the 

United States state department allowed the first and official entry of Lobsang Sangay. The act 

is being framed following his visit. 

WHO LIST OF TEN GLOBAL HEALTH ISSUES 

 

The World Health Organization recently released a list of Global Health Issues. According to 

the WHO, these are the issues the world will have to deal with in 2021 due to the 
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inadequacies of the health system created due to COVID-19. According to WHO, the 

pandemic could set back the global health progress achieved in the last twenty years. 

Therefore, it is essential to work hard to reinforce health systems. The WHO suggests ten 

ways to strengthen the preparedness for emergencies in 2021. 

WHO List of ten Global Health issues is as follows: 

 Build Global Solidarity for worldwide health security 

The WHO suggests that the countries should work together to improve their preparedness in 

pandemics and health emergencies. The Who is to help tackle health emergencies. Also, 

a BioBank is to be established. The bank will share pathogen materials and clinical samples 

to facilitate the rapid development of safe and effective vaccines. 

 Speed up access to COVID-19 tests 

WHO suggests that the countries should work together to achieve equitable access to 

COVID-19 tests, vaccines, and treatment. The ACT-Accelerator should be strengthened. The 

targets of ACT-Accelerator include distributing 2 billion vaccines, establishing testing for 

500 people in low- and middle-income countries and 245 million treatments, and 

strengthening health systems. 

 Advance Health for all 

Two initiatives of WHO is to achieve this by solving related issues. They are the Primary 

Health Care (PHC) programme and UHC Compendium. The Principles of PHC were 

outlined in the Declaration of Alma-Ata in 1978. Forty years later, the Declaration of Astana 

was signed to achieve Universal Health Coverage. 

 Tackling health inequalities 

The WHO is to call for global action to address health inequities on April 7, 2021. April 7 is 

marked as World Health Day. 

 Provide Global Leadership in science and data 

The WHO is to provide support to the countries in strengthening their data and information. 

This is to be achieved through the SCORE Technical Package of WHO.  SCORE is 
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● Survey the population and health risks 

● Count birth, death, and causes of deaths 

● Optimise health services data 

● Review progress and performance 

● Enable data used for policy and action 

It is basically a World Health data platform. It also has a collection of data tools. 

 Revitalise efforts to tackle communicable diseases 

The World Health Organisation and its partners have worked continuously to end polio, 

tuberculosis, HIV, and malaria in several countries. They have worked intensively to avert 

epidemics of diseases such as yellow fever and measles. However, the COVID-19 has 

setback much of their work in 2020. Therefore in 2021, WHO will help countries get 

vaccines for polio and other diseases. Also, it will push to increase access to HPV vaccines as 

a part of the new Global effort to end cervical cancer. 

Also, WHO will work to implement the new ten-year Roadmap for Neglected Tropical 

Diseases. 

 Combat drug resistance 

WHO will combat drug resistance through its Global Leadership Group for Antimicrobial 

Resistance. 

 Prevent and treat Non-Communicable Diseases 

According to the Global Health Estimates of WHO, non-communicable diseases are 

responsible for seven of the top ten causes of death in 2019. WHO is to focus on cancer, heart 

diseases, and diabetes. The Global Diabetes Compact of WHO and “Quit Tobacco’ campaign 

(a campaign to help a hundred million people to quit tobacco) are to be strengthened. 

 Build back better 
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WHO is to hold a conference in June 2021 to support health in Small Island Developing 

States. 

 Act in Solidarity 

This is to be achieved through new scientific collaborations. 

IMPACT OF EU-UK BREXIT DEAL IN INDIA 

 

India is to emerge as the net-gainer from the Brexit deal recently signed between the 

European Union and the United Kingdom. 

IMPACT ON INDIA 

● The gains for India from the EU-UK Brexit deal are mainly in the service sector. This 

is because the UK currencies are becoming cheaper. Therefore, it will be less 

expensive for Indian firms, especially the service sectors offering more incentives 

such as easy regulations, tax breaks, and opening up markets. 

● Also, Brexit opens new opportunities for India to sign trade deals separately with the 

EU and UK. India has been trying to sign a Bilateral Trade and Investment 

Agreement with the European Union. It was called off in 2013 when both sides failed 

to reconcile their differences. A trade deal with the UK is now plausible. PM Modi’s 

invite to the UK PM Boris Johnson as the Chief Guest of Republic day could be a 

good start for both sides to start a good trade deal. 

● The Indian companies whose headquarters are based in the UK or European Union 

may face some challenges. This is mainly due to the restrictions imposed by the UK 

and EU on the movement of professionals in their territories. 

● The UK will need more talent inflow after the Brexit. This is because there are 

restrictions on the travel of professionals outside the European Union. The EU 

professionals will now have to apply for a fresh visa and other procedures to travel to 
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the UK just like another country post Brexit. However, this will be a gateway to 

Indian professionals. Also, India will fit in perfectly mainly due to its English-

speaking population. 

 

BACKGROUND 

With the Brexit deal, India has the capacity to increase its bilateral trade deal with the UK by 

26%. UK is India’s 14th largest trade partner with more than 14 billion USD of bilateral trade. 

India currently enjoys a trade surplus of 2 billion USD with the UK. 

NEW STRAIN OF CORONA VIRUS IN 8 EUROPEAN COUNTRIES 

 

The World Health Organisation Director recently announced that a new strain of Corona 

Virus has been detected in eight European countries. The new strain is spreading rapidly 

among the younger groups, unlike the previous strain. 

NEW COVID-19 MUTANTS 

Recently, this mutant was first discovered in the UK. According to experts, this mutant 

transmitted at faster rates as compared to the normal COVID-19 virus. India too faced super-

spreading COVID-19 variants between March and May. It was named the “A4 variant”. It 

began in South East Asia. However, the mutant died on its own. In other words, the intensity 

of spread to the mutant began to decrease after a while. 

ABOUT THE MUTANT 

The new COVID-19 virus has been named Variant of Concern, VOC-2020 12/01. Previously 

it was called Variant Under Investigation. The mutant has variations in its spike protein. The 

mutation has occurred in N501Y. 
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WHAT IS N501Y? 

N501Y means that the amino acid represented by the letter N and present at position 501 in 

the COVID-19 genetic structure has been replaced by another amino acid, that is represented 

by Y. the mutation has basically increased the binding affinity of the virus. 

ABOUT COVID-19 MUTATIONS 

There are two major types of mutations that are occurring in COVID-19. They are 

synonymous mutation and non-synonymous mutation. Synonymous mutations are those that 

cause no alteration in the structure of proteins. They eventually translate into the same amino 

acids. The non-synonymous mutation occurs as a result of the amino acid change. 

According to the World Health Organization, the other mutations that may influence the 

transmissibility of the COVID-19 virus in humans are P681H and HV 69/70. The P681H 

mutation is capable of promoting entry into respiratory epithelial cells and transmission in 

animal models. P681H means that the amino acid represented by the letter P and present at 

position 681 in the COVID-19 genetic structure has been replaced by another amino acid, 

that is represented by H.  The HV 69/70 was created due to the deletion of amino acids at 

positions 69 and 70. These positions are in the spike protein. These mutations were found in 

France and South Africa 

INDIA’S FIRST HOT AIR BALLOON SAFARI 

 

The Forest Minister of Madhya Pradesh recently launched the first hot air balloon safari of 

India in the Bandhavgarh Tiger Reserve of India in MP. There are several hot air balloon 

rides in the country. However, this is the first hot air balloon safari. 

ABOUT HOT AIR BALLOON RIDE 



 

Page 70 of 208 
 

The hot air balloon ride is to be restricted in the buffer area. The service is to be operated by a 

Jaipur based Sky Waltz company. 

Tourists can watch tigers, Indian Sloth bears, and leopards from a height during the ride. The 

service is to be introduced in other tiger reserves of the state such as Pench Tiger Reserve, 

Panna Tiger Reserve. 

WORKING OF A HOT AIR BALLOON 

The hot air balloons work on the principle “Hot air rises”. When the air inside the balloon is 

heated, it becomes lighter than the cooler air outside. This causes the balloon to float 

upwards. When the air is allowed to cool, the balloon begins to come down. 

The hot air balloons do not have a separate mechanism for steering or propulsion. The 

balloons use the speed of the wind to move. 

BANDHAVGARH TIGER RESERVE 

The tiger reserve is located in the eastern Satpura hill range. It is known for its Evergreen Sal 

forest. 

Bandhav means Brother and Garh means Fort. The region is named after the fort. The fort is 

believed to have been given by Lakshman to his brother Lord Ram. 

 

REINTRODUCTION OF GAUR IN BANDHAVGARH 

The Bandhavgarh National Park had a small population of Gaur. However, due to a disease 

that passed on to the Gaurs from cattle, all of them died. Thus, the Gaurs were reintroduced 

from Kanha National Park. Around fifty Gaurs were shifted to Bandhavgarh National Park in 

2012. The project was executed by the Madhya Pradesh Forest Department, Taj Safaris and 

Wildlife Institute of India. 

Kanha Tiger Reserve is also located in Madhya Pradesh. 
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JHARKHAND’S FARM LOAN WAIVER SCHEME 

 

The Jharkhand Cabinet recently approved a loan waiver up to Rs 50,000 for 9.07 lakh 

farmers. The cabinet has earmarked Rs 2,000 crores for the purpose. 

KEY HIGHLIGHTS 

According to the State Government of Jharkhand, there are 12.93 lakh farmers in the state. 

They have loan dues amounting to Rs 5,800 crores. 

OTHER APPROVALS 

● The Jharkhand Cabinet also approved the replacement of Pradhan Mantri Kisan Bima 

Yojana with its own Fasal Rahat Yojana. The State Government has allocated Rs 100 

crores for Fasal Rahat Yojana. 

● The amendment of the Jharkhand Regional Development Authority was approved. 

● Also, the cabinet approved the decision that the State Government of Jharkhand under 

the Land Pooling Policy will not acquire any land. Also, under the policy, the 

Government will return a part of the developed land to the original owners. 

BENEFITS OF LOAN WAIVERS 

● Drop-in income, rising costs and increasing incidence of indebtedness are increasing 

farmer suicides, especially among small and marginal farmers. The loan waivers will 

bring in temporary relief. 

● The two major factors of the farmer crisis are falling income and indebtedness. 

According to the All-India Rural Financial Inclusion Survey of NABARD, the major 

sources of income of farmers are wages and cultivation. The survey says that the 

monthly income of Agricultural households from cultivation remained almost 

constant between 2013 and 2017. It was 3081 rupees in 2013 and 3140 rupees in 

2017. 
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● The large agricultural farms usually receive that way was through loan restructuring 

or one-time settlement. However, the small and marginal farmers are not benefited 

from these measures. Therefore, it is essential to bring in a loan waiver. 

CONCERNS OF LOAN WAIVER 

● The loan waivers benefit only those farmers who have taken a loan from institutional 

sources. According to the NSSO survey, around 52% of Agricultural households were 

indebted. Of these only 60% had taken a loan from institutional sources. 

● Loan waivers have reputational consequences. They adversely affect the repayment 

disciplines of the farmers. 

● The earlier loan waivers have not increased productivity or investment in the 

agricultural sector. The first loan waiver in the country was launched in 1990. 

● Loan waiver increases the non-performing Assets of banks. 

● The loan waivers increase the fiscal deficit of the government. 
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RESEARCH PAPER 

OPPRESSION AND MANAGEMENT IN PROMOTER CONTROLLED 

COMPANIES 

 

By Aayush Akar and Hitesh Gangwani, Students of National Law University Odisha 

ABSTRACT 

The Corporations Act, 2013 saw reform reforms including a notable emphasis on the defence 

of minority rights. Not only does it offer “minority shareholders” a sense of confidence, but it 

also holds the top line in place. Preventing injustice and poor management has seen a variety 

of cases before “NCLT and NCLAT”, even more so since the implementation of the New 

Act. 

The class-action lawsuit gathers together and properly dispose of hundreds of cases at one 

time that is impossible to litigate separately, rendering the procedure even more effective. 

This eliminates the risk that related lawsuits could clog the increasingly overloaded courts. 

Also, not everyone has the resources or time to take legal action, a group or class of 

individuals with funds and the opportunity to raise money will deliver justice to the other 

victims who could be marginalised. Since it leverages small cases, the “class action format” 

reduces the often-high costs of lawsuits. 

In the following project, we are going to discuss the following issues. Whether removal of 

Mistry as Chairman was legal or not? Whether existing provisions of the Companies Act are 

sufficient in dealing with oppression and mismanagement? Whether there was an 

infringement of the rights of minority shareholders in the Tata-Mistry Case? “Whether the 

Conversion of an entity from public unlisted to a private company was legal or not?”. 

INTRODUCTION 
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“Chapter XVI of the Companies Act 2013” deals with rules on the “prevention of the 

oppression and mismanagement of a company”. “Oppression” is the exercise of power or 

authority in an onerous, inhuman, or unfair manner. In the course of the business, the 

exploitation of minor shareholders could take place by the “majority of the shareholders” 

who are in charge of the corporation. Poor management of resources is also not unusual. 

Mismanagement could involve siphoning of money, causing damages due to rash decisions, 

not keeping correct documents, not calling the necessary meetings. Smoother versions of 

malfeasance can occur when management does not act/react to an economic environment 

leading to a decline in business. 

“Oppression and mismanagement” of the company imply that the business of the company is 

done in a way that is discriminatory and bias against the “minority” owners or other 

individuals or employees of the company. Therefore in order to protect their rights and avoid 

injustice and “mismanagement”, laws have been made under the “Companies Act, 1956”, as 

well as the “Companies Act, 2013” and the guidelines laid down therein.13 

Ratan Tata and Cyrus Mistry have been battling for many years now with their respective 

corporations in a corresponding suit. Here in this project, we discuss and compare the two 

main decisions that have been ruled out in this situation. The two decisions concerned are 

those of the Mumbai bench of the NCLT and NCLAT, both of which have provided 

contradictory findings in respect of each and every question. Oppression of the ex EC of Tata 

Sons-Cyrus Mistry, oppression of Tata Sons’ minority shareholders- Shapoorji Pallonji 

Group, the contentious transition of “Tata Sons from the public to private companies”, Tata 

Sons’ position as a quasi-partnership and poor management of Tata Sons are the issues posed 

to draw up a comparative Report. The case is now being appealed to the SC, which will issue 

its final judgement sometime this year or later.14 

MODELS OF CORPORATE GOVERNANCE 

                                                             
13 ‘Unpacking the Scope of Oppression, Prejudice and Mismanagement under the Companies Act, 2013 [SCC 
Archives] | SCC Blog’ <Unpacking the scope of oppression, prejudice and mismanagement under the 
Companies Act, 2013 [SCC Archives] | SCC Blog> accessed 23 November 2020. 
14 ‘Tata Sons Moves Supreme Court over NCLAT Decision to Restore Cyrus Mistry as Chairman’ 
<https://theprint.in/india/tata-sons-moves-supreme-court-over-nclat-decision-to-restore-cyrus-mistry-as-
chairman/343687/> accessed 23 November 2020. 
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In the literature on “corporate governance”, there are four major perspectives: “the principal-

agent or financial model, the myopic business model, the misuse of the model of executive 

control, and the stakeholder model”.  

The Principal-Agent or Finance Model 

In corporate governance, the dominant principle is the principal-agent or finance model. The 

model assumes that the only goal of corporations is to increase the wealth of “shareholders”, 

thus recognising that “shareholders” do not have adequate power and control over managerial 

activity because of their distance from daily operations. It is also argued that legislation 

enhances the control and influence of shareholders. 

In any cooperative situation, and therefore at all levels of an association in which “the 

principal delegates work for an agent who performs that work on behalf of the principal”, the 

principal-agent relationship takes place as the basis of agency theory. Agency theory argues 

that, at the detriment of shareholders, managers as agents will follow their own interests, thus 

the so-called “agency dilemma”, based on the premise that human acts are self-interested. For 

agency theorists, solving the agency’s relationship is the most fruitful contract that governs 

the principal-agent relationship.15 

Agency Model in Corporate Governance 

The Agency’s theory assumes that all “social relations in economic operation” can be 

reduced to a series of contracts (“specifying obligations, incentives and the rights of the 

principal to monitor corporate performance”) between principals and agents, where the role 

of contracts serves as a vehicle for mutual exchange of actors. The business is, therefore, best 

described as a “contract nexus” with the behaviour of the company that simulates the 

behaviour of the market, i.e. “the product of a dynamic mechanism of equilibrium”.16 

The primary aim of Agency Theory is to construct the most effective or ideal contract 

governing the relationship between the principal and the agent. In particular, the problem is 

                                                             
15 Suzanne Young and Vijaya Thyil, ‘A Holistic Model of Corporate Governance: A New Research Framework’ 
(2008) 8 Corporate Governance: The international journal of business in society 94 
<https://www.emerald.com/insight/content/doi/10.1108/14720700810853437/full/html> accessed 2 
November 2020. 
16 Maria E Maher and Thomas Andersson, ‘Corporate Governance: Effects on Firm Performance and Economic 
Growth’ [2000] SSRN Electronic Journal <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=218490> 
accessed 2 November 2020. 
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whether behaviour-oriented governance (e.g. wages, hierarchical governance) is more 

effective based on performance than “contractual governance (e.g. commissions, stock 

options)”. “For agency theorists, market-oriented governance structures better discipline 

managers’ behaviour.” However, financial theorists argue that the management 

underperformance issue can be best handled because “the pressures of capital markets, factor 

markets, and the corporate control” field can limit managerial behaviour. The advocates of 

this model insist that “current corporate governance structures” should be allowed to work 

freely and that any interference with business governance mechanisms is unfair and distorts 

them.17 

The Abuse of Executive Power Model 

This model assumes that “Anglo-American” businesses are experiencing structural abuse of 

executive power. Excessive power is left by the new corporate governance systems in the 

hands of management, who may abuse it at the expense of “shareholders and society as a 

whole” to suit their own interests. Supporters of such an opinion claim that current structural 

restrictions on management behaviour, such as the participation of shareholders in major 

decisions, the information Reported, non-executive directors, the audit process or the risk of 

acquisition, are insufficient to prevent the abuse of corporate control because the majority of 

shareholders in liquid asset markets are in fact uninterested.18 

This suggests that managers, rather than shareholder agents, are stewards of the business as a 

whole. Therefore, a new “corporate governance reform proposal” is proposed in which the 

statutory duties of managers should be to help and align the business of the company as a 

whole with the statements of shareholders, more power should be granted to “independent” 

managers to hire and “pick senior managers, and the appointment of a CEO should be for a 

fixed four-year term of only one term”. 

The Stakeholder Model 

The corporate governance “stakeholder model” has been recognised as the most fundamental 

challenge to the “principal-agent model”. This model’s key proposition is that the purpose 

and role of the company should be more generally defined than the “maximisation of 
                                                             
17 Sean Ross, ‘What Are Some Examples of Different Corporate Governance Systems?’ (Investopedia) <What 
Are Some Examples of Different Corporate Governance Systems?> accessed 2 November 2020. 
18 Corporate Governance Models: Anglo-American, German, PAPER TYARI (2018), Corporate Governance 
Models: Anglo-American, German - Paper Tyari (last visited Nov 2, 2020). 
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shareholder” capital alone. The organisation should take into account the well-being of other 

groups, such as staff, suppliers, clients, and administrators, who have a “long-term” 

relationship with the business and therefore some “stakes” in its “long-term success”. A 

wider purpose function of the organisation is not only economic equity, but also social 

responsibility and effectiveness.19 

An “instrumental stakeholder theory provides a framework for investigating the relationship 

between the practice of stakeholder management and the achievement of” organisational 

performance goals. The assumption is that if companies practice stakeholder management, 

their outcomes, such as profitability, stability,, and growth, would be relatively successful. 

Therefore, stakeholder leadership is an efficient activity for executives who are open to future 

improvements. However, there is no clear guidance in the stakeholder model to ensure that 

the benefits and social responsibility of stakeholders are carried out by managers. Some 

concepts for stakeholder management are trust relationships and long-term contractual 

arrangements, interlocking shareholdings, and inter-company agreements, ethical behaviour, 

employee engagement in decision-making, and ownership-sharing structures.20 

ABUSE OF CORPORATE GOVERNANCE IN PROMOTER CONTROLLED 

COMPANIES 

After globalisation in the early 1990s, corporate governance became common in India, and 

most of the corporate governance literature was focused either on the “U.S. Sarbanes-Oxley 

Act or the U.K. Cadbury Committee Report”. However, in “Indian companies such as the 

Reliance group, Tata Sons, Bajaj, etc., some people’s family ownership or concentrated 

ownership” remains very comfortable. This is a plausible cause that could lead to 

“mismanagement” and could lead to a situation in which the company’s affairs can be carried 

out for the personal benefit of promoters, family promoters, top management, and managers, 

thereby impacting transparency, accountability, and ethics in business operations. This 

subject is divided into four sections for clarification, first of all, the paper will clarify and 

define the “need for better corporate governance for the smooth functioning of a corporate 

structure by looking at reasons” that made this idea common in the “United States and the 

United Kingdom” and by looking at the “Kumar Mangalam Birla Committee Report and the 

JJ Iranian Committee Report”, the legislative purpose to adapt this in India. In the second 

                                                             
19 Young and Thyil (n 3). 
20 Ross (n 5). 
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section, various cases such as the “Tata-Mistry tussle, Infosys, Coffee Day Enterprise, and 

other firms”, will be addressed to illustrate how the stubbornness of the company’s 

controlling members contributes to the company mismanagement. Third, the play-out of 

mismanagement in such companies will be addressed and how independent directors often 

have limited control in such a system, and finally, “this paper will explore how the 2013 

Companies Act helps or avoids the above-mentioned issues and whether the lessons learned 

by scams such as Satyam have made it legally possible to separate a company from abuse by 

its promoters”.21 

Sir Adrian Cadbury defined Corporate Governance as the system by which companies are 

directed and controlled. He defined “Corporate governance essentially involves balancing 

the interests of the many stakeholders in a company by allocating the corporate resources in 

a manner that maximizes the value for all stakeholders – these include its shareholders, 

management, customers, suppliers, financiers, government and the community.”22 

In the West, corporate governance arose decades ago to regulate company management 

irregularities, and it was deemed necessary to keep “management and shareholders” intact in 

a company. Indian corporate governance standards are based on the Sarbanes-Oxley Act 

(hereinafter referred to as “SOX”), which has been passed to curb the number of cases that 

have begun to arise in the United States. The fact that SOX is the basis of the evolving 

corporate governance provision in India is the common aim of “protecting investors” by 

providing better rules for disclosure and giving powers to a regulatory body such as the 

United States. The Securities and Exchange Commission in the United States and the Indian 

SEBI. 

In the United States, as Gregory Jackson points out, “the 1960s and 1970s were characterised 

by strong managers and poor owners,” which he refers to as “managerial capitalism”. The 

Securities Exchange Board of India (SEBI) developed the Kumar Mangalam Birla 

Committee Report (hereinafter Birla Report) in 1999 to look at ways in which minimum 

differences between management and shareholders could increase efficiency and income. 

After analysing international and Indian businesses, the Birla Report concluded that the 

public responds favourably to a company with a well-managed structure in place that gives 

                                                             
21 ‘Abuse of Corporate Governance in Promoter Driven Companies’ < https://taxguru.in/company-
law/possibility-abuse-corporate-governance-promoter-driven-companies-treatment-present-law.html> 
accessed 2 November 2020. 
22 Ibid. 
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boards and management ample authority to make decisions in the best interest of the 

company. One mandatory Report recommendation was the “appointment of independent 

directors on board, which became section 149 of India’s Companies Act, 2013”.23 

However, many legal scholars have recognised problems or difficulties with the current 

corporate governance structure in India. In 2005, the “JJ Iran Committee Report” 

concentrated mainly on emerging small and private companies and offered a legal structure 

that covered them. It also proposed management reforms such as the number of directors 

required in different types of companies, the “necessity of their participation and suggested 

class action suits and derivative steps to be recognised by law to protect minority interests”. 

“Umakanth Varottil”, however, argues that the implementation of the “US SOX Report and 

the UK Cadbury Report in Indian corporate governance” followed the ‘outsiders’ With the 

help of examples of mismanagement in “promoter-driven businesses such as Tata, Infosys, 

etc.”, this claim will be further discussed.24 

OPPRESSION AND MISMANAGEMENT 

Oppression  

The word oppression within the scope of the statute law in the sense of the oppression of one 

group of shareholders by the other in a corporation has not been described anywhere else in 

the law. The term oppression means dictionary, as per the dictionary, meaning that the word 

oppression means any activity undertaken in an onerous, unfair, and oppressive manner. The 

supremacy of power does not necessarily imply, in terms of the number, majority 

stakeholders, however, as often as not, the preponderance of voting rights. The old status of 

common law was based on the “Majority Rule” theory laid down in “Foss v Harbottle 

(1843)”.25 The majority rule is centered on the suggestion that the majority’s choices and 

decisions would always dominate over that of minorities. In fact, the higher the shareholding 

number of an individual member, the higher the privileges and rights attributed within the 

corporation to that individual person. It thus implies that a large amount of control has been 

placed in the hands of the major shareholders and that the small shareholders are obliged, by 

                                                             
23 ‘Chanda Kochhar-Videocon Case: India’s Corporate Governance Problem Continues’ 
<https://www.bloombergquint.com/opinion/indias-corporate-governance-problem-continues> accessed 2 
November 2020. 
24 Jayanth Rama Varma, ‘Corporate Governance in India: Disciplining the Dominant Shareholder’ [1997] 
Corporate Governance in India 17. 
25 AJ Boyle, ‘1 The Rule in Foss v. Harbottle’ Cambridge University Press 10. 
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virtue of the majority law, to follow the decisions taken by the major shareholders. Even 

“Lord Denning” in the case of “Scottish Co-operative Wholesale Society Lid. v. Mayor”, 

“this section was designated to suppress on acknowledged mischief and should be given a 

construction designated to advance the remedy”.26 Same “Buckly J” in the case of “Re Five 

Minutes Car Wash Service Ltd”, mentioned that “those who are alleged to have acted 

oppressively must be shown to have acted at least unfairly towards those who claim to have 

been oppressed”.27  

The first case before the Apex Court of India with respect to this issue was in the case of 

“Shanti Prasad v. Kalinga Tubes Ltd”,28 where “Wanchoo J” laid down the following 

propositions- 

1. The injustice claimed by a petitioner must refer to the manner in which the affairs of 

the corporation involved are conducted, and the action alleged must be such as to 

suppress a minority of the owners (including that of the plaintiffs). 

2. It follows that the injustice complained of must be said to be gross by the majority of 

the members acting as stockholders; the overriding voting force in the operation of the 

business of the Corporation. 

3. Although the facts relied on by the plaintiff might seem to provide justification for 

winding up order under the ‘fair and equal’ rules, such facts must be important to 

reveal that rendering a winding-up decision would disproportionately bias the 

shareholders of the minority position. 

4. The alternative solution provided for in Section 210 by an effective order could well 

be available to small investors with a view to putting an end to the coercive actions of 

the majority. 

Meaning of Unfair Prejudice 

The “Proviso of Section 459 of the Companies Act 1985 (UK)” has again been amended in 

line with “Section 459 of the Companies Act (UK)”.29 The revised provision is “a member of 

                                                             
26 Scottish Co-operative Wholesale Society Lid. v. Mayor (1958) 3 All ER 66. 
27 Re Five Minutes Car Wash Service Ltd (1966) 1 All ER 242. 
28 Shanti Prasad v. Kalinga Tubes Ltd (1965) 1 Comp LJ 193. 
29 The Companies Act 1985 s 459. 
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the company may apply to the Courts by petition for an order under this patron the grounds 

that the company’s affair is being or have been conducted in a manner which is oppressive 

11 to the interests of its members generally or some part of the members (including at least 

himself) or that any actual or proposed act or omission of the company (including any act or 

omission on its behalf) is or would be so prejudicial.”30 Even as mentioned in the case of “Re 

RA Noble and Sons (clothing) Ltd”,31 it was held that the prejudicial conduct cannot be 

held unfair every time.  

Provisions in the Companies’ Act 1956 and 2013 

Section 397 of the 1956 Act deals with oppression and mismanagement. It is mentioned that 

Clause 1 deals with “any members of a company who complain that the affairs of the 

company are being conducted in a manner prejudicial to the public interest or] in a manner 

oppressive to any member or members (including any one or more of themselves) may apply 

to the Company Law Board for an order under this section, provided such members have a 

right so to apply in virtue of section 399”.32 Clause 2 states that if the conduct of the company 

is oppressive and prejudice then CLB can take action as it deemed fit. 

Section 241 of the Act lays out similar conditions for taking suit for discrimination and/or 

incompetence, particularly whether the company’s activities have been or are being carried 

out in a way that is derogatory to the interest of the public, prejudicial or oppressive to it or 

any other individual or member, or bigoted to the interests of the company.33 “Section 242 of 

the Act” states that “if the tribunal found that the affairs of the company are being conducted 

in a manner prejudicial to the interests of the company/its members/ to the public interest and 

if wind up is unfairly prejudicial to such member/members and the facts would justify that it 

is just and equitable to wind up the company- Tribunal may make such order as it thinks fit”. 

In order to grant members greater rights against the misuse of powers by the corporation, the 

Act introduced “class action suits”.34 Accordingly, a member is now entitled to act 

individually and independently under “section 241 and section 245” if the activities of the 

corporation are carried out in a way bigoted to the company’s interests. Apparently, however, 

the section grants the member the freedom to launch two lawsuits on the same subject matter. 

                                                             
30 Ibid.  
31 Re RA Noble and Sons (clothing) Ltd (1983) BCLC 273.  
32 The Companies Act 1956 s 397. 
33 The Companies Act 2013 s 241. 
34 The Companies Act 2013 s 242. 
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This is given in the “Civil Procedure Code, 1908”, is diabolically contrary to the concept of 

“res judicata”. 

Mismanagement  

The term mismanagement is still not explicitly defined in the law. The term is contradictory 

to the idea of leadership. Mismanagement refers to carrying out the company’s operations or 

affairs with the intention of personal advantage. An aspect of violation of the confidence 

relationship levied on the directors by the provision of this act as well as by the articles, the 

absence of bonafide on the basis of personal benefit or an element of deception is usually 

present in acts of poor management in such a manner that the consequences are to the total 

interest of the corporate as a whole. The following acts are held as mismanagement and not 

as mismanagement- Serious altercation between directors, unauthorised use of bank accounts, 

violation of memorandum etc are considered under mismanagement and merely corporation 

incurring a loss, arrangement with creditors in terms of M&A etc are not considered under 

mismanagement.  

“Section 398 of the Companies Act, 1956”35 provides for “relief in cases of 

mismanagement”. In order for the petition under this Section to succeed, it must be 

established that the company’s operations are carried out in a manner contrary to the best 

interest of the company or of the interest of the public. It can be noted that both “Section 397 

and Section 398” contain the words “prejudicial to the public interest”, but to succeed in 

“Section 397”, a ground for closing the company under the “fair and equitable” clause must 

also be laid down, although no such requirement is laid down in “Section 398”. A component 

of breach of the trust relationship foisted on the board members by the provisions of the law 

and also by the articles, the lack of bonafide, the motive for personal benefit or the 

component of fraud is typically present in acts of malfeasance in such a way that such acts 

are contrary to the total good of the corporation as a whole. 

In “Chander Krishna Gupta v. Pannalal Girdharilal Pvt Ltd”, B.N. Kirpal J” held “under 

Section 398 of the Act if the affairs of the Company are being conducted in a manner 

prejudicial to the interests of the Company or a material change has taken place in the 

management and control of the Company and it is likely that the affairs of the Company will 

be conducted in a manner prejudicial to the interest of the Company there in such a case the 

                                                             
35 The Companies Act 1956 s 398. 
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Court will be entitled to pass such an order which would bring to an end the matters 

complained of.”36 Similarly in the case of In “Shanti Prasad Jain v. Kalinga Tubes Ltd.”, 

the Top Court has held: “Section 398 only comes into play, as the marginal note shows, when 

there is actual management or apprehension of mismanagement of the affairs of the 

company. It may be contrasted with Section 397, which deals with oppression to the minority 

shareholders, whether there is prejudice to the Company or not.”37 

In the context of statutory provisions the term “oppression and mismanagement” were not 

defined. “Section 210 of the English Companies Act, 1948, is the basis of section 397 of the 

Company Act, 1956.”38  The Supreme Court has decided that the injustice which a plaintiff 

has to do with the conduct of the corporation in question and the action that has been denied 

must be discriminatory to minority people. It can be carried by the “majority” of the 

members. The persistent actions of the “majority” owners shall proceed until the date of the 

petition to establish injustice within the scope of section 397. When corporate management 

departs from the prescribed procedures, the standards and the manner in which the company’s 

enterprise operates are considered as mismanaged. 

TATA MYSTRY CASE  

Background of the Case 

Tata Group is a company founded by Jamsetji Tata in the year 1869, is a multinational 

company. The company owns several big global companies including jaguar, just after that 

company has gained global recognition, it is one the largest conglomerate in the world. Tata 

group is owned by Tata Sons. Tata Sons is a holding company and the major holding is the 

trust of Ratan Tata the shareholding is approx. (66%). And the other major chunk hold by 

Shapoorji Pallonji Group which is 18%. Mr. Cyrus was appointed as the executive chairman 

of Tata Sons in the year 2012 in the place of Ratan Tata. Ratan Tata was given the position of 

“Chairman Emeritus”. 

Timeline of Developments that Occur in Case 

                                                             
36 Chander Krishna Gupta v. Pannalal Girdharilal Pvt Ltd 91954), 55 Comp Case; 702. 
37 Shanti Prasad Jain v. Kalinga Tubes Ltd. (1965) 1 Comp LJ 193 
38 The Companies Act 1948 s 210. 
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● December 2012: On this date, Cyrus was given the position of Executive Chairman 

in the Tata group. As his holding is of much value. Cyrus was appointed in the place 

of Ratan, so for that purpose, Ratan was given the position of “Chairman Emeritus” in 

the company. Furthermore, Ratan told that he should be contacted for advice. 

● October 24, 2016:  On this date, Ratan was given the position of Interim Chairman 

and Cyrus was expelled from his position. 

● December 20, 2016: As Cyrus was holding the shares from his company “Cyrus 

Investments Pvt Ltd and Sterling Investments Corporation Pvt Ltd”, as after his 

expulsion from his company (Tata) Cyrus move to “NCLT MUMBAI”. As the 

contention from the Cyrus side was of oppression of shareholder, expelling from the 

position, and mismanagement 

● January 12, 2017:  As after the expulsion of Cyrus, the interim position was given to 

Ratan, and then after this date, “N. Chandrashekaran” become the Chairman of Tata 

Sons Ltd. Earlier he was managing director of “Tata Consultancy Service”. 

● February 6, 2017:  On this date, Cyrus was removed from the directorship of Tata 

Sons. Firstly, he was expelled from the chairman position and on this date from the 

directorship position. 

● March 6, 2017: “MUMBAI NCLT” set aside the plea of Cyrus as he didn’t hold the 

certain percentage of holding required. 

● April 27, 2017: On this date, Cyrus moves to NCLAT in name of his company as 

holdings are in the name of the company. The contention in NCLAT is related to 

NCLT, which set aside the plea. 

● September 21, 2017:  On this date, NCLAT allowed the plea of 

Cyrus(Company)NCLAT, NCLAT also ordered NCLT to move with the matter 

● July 9, 2018: NCLT was given the clean chit to “TATA GROUP”, as the allegations 

made by the Cyrus for removing as well as misconduct, NCLT said that there was no 

misconduct by “TATA GROUP”. 
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● August 3, 2018:   On this date, Cyrus went to the NCLAT Challenging the order of 

the NCLT.  

● August 29, 2019:  As above in all situation, Cyrus Company was filling the case but 

her in NCLAT, Cyrus on his personal capacity along with his company filed the case 

and NCLAT admits that. 

● December 18, 2019:  NCLAT restores the position of expelled Cyrus from the 

company and also given the time to TATA to appeal. 

● Tata Sons appealed: The case in Supreme Court against the order, which stated 

restoration of the position of Cyrus. 

Facts of the Case 

As in 2016, Cyrus the executive chairman of Tata was ousted by the company (Tata Sons), 

thereon the legal battle has been started in the company. Firstly the Cyrus approached NCLT 

and NCLT denied the request on the ground of eligibility, then Cyrus appeal to NCLAT 

challenging the order of NCLT, and then NCLAT asked NCLT to accept the matter and then 

NCLT has to hear the matter afresh. 

On 24.10.2016, Tata ltd conducted a board meeting and the agenda of the meeting was not 

provided specifically. Agenda includes “any other item”. This any other is a vague phrase. 

And on this basis (any other item) Cyrus was abdicated from his position. As per the 

provision, Cyrus needs to be given 15 days’ prior notice which was not given. In December 

2106 the companies backed by Cyrus filed a case against Tata Sons, with the contention of 

prejudicial, oppressive, and mismanagement act done by the majority shareholder in NCLT. 

As the legal battle was going Tata sons Ltd filled the application to the registrar of companies 

to convert Tata Sons Ltd to Tata Sons Pvt. Ltd. As NCLT dismissed the case of Cyrus as they 

found no merit in the allegation made by Cyrus. Therefore, Cyrus appeal to NCLAT, and in 

appeal the verdict was given in the favour of Cyrus, and NCLAT found that the oppressive 

act has done to the minority shareholder, NCLAT also ordered the restoration of the position 

of Cyrus and stated that it was illegal. Further, the NCLAT gave them time to Tata appeal 

and the Tata appeal to Supreme Court, and the court has stayed the order of the NCLAT and 
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said the restoration will take place for the time being. This case is pending in the Supreme 

Court.39 

NCLAT Order 

On August 3, 2018, Cyrus filled an appeal in NCLAT, basically Cyrus Company. As in 

NCLT, the plea of removal of Cyrus as a chairman was dismissed. It was held that the board 

meeting conducted by Tata sons, basically for removal held illegal and set aside. The 

restoration of his position for both chairmanship and directorship was granted. As the person 

(“N. Chandrashekaran”) on behalf of Cyrus appointed as Chairman is illegal. NCLAT also 

said that Ratan Tata shall refrain from making a decision that requires prior concurrence from 

the shareholder or board. The decision took by the Registrar was absolutely illegal, the 

decision of converting a public company to a Private company means converting Tata Sons 

Ltd to Tata Sons P.v.t Ltd. NCLAT ordered the registrar to restore the changes as soon as 

possible.40 

Supreme Court Order 

On 18th December 2019, Tata sons appealed to the Supreme Court against the order of 

NCLAT which restore the position of Cyrus as the Executive chairman and also held that 

converting a Public company to a Private Company was Illegal. Tata sons move to Supreme 

Court under Section 423 of the companies’ activities. Contentions made by the Tata sons in 

appeals are:  

Cyrus's term for executive chairman had expired already in March 2017, and NCLAT lack 

jurisdiction to restore the position of Cyrus as executive chairman, As Cyrus Mistry was 

removed by the Tata sons with the majority of the Board of Directors as the Company lost 

confidence in to him due to his decisions.41 

The removal of Cyrus was with the process stated in Article of Association and for this 

NCLAT ordered that it is illegal and also not stated the reason for stating it illegal. NCLAT 

also lacks jurisdiction to declare Tata sons as a public company as it is a private company as 

                                                             
39 ‘Cyrus Mistry-Tata Sons Feud: A Timeline of the Events so Far’ <Cyrus Mistry-Tata Sons Feud: A Timeline Of 
The Events So Far> accessed 24 November 2020. 
40 Cyrus v. Tata Sons Company Appeal (AT) No. 254 of 2018. 
41 ‘Cyrus Mistry | Tata vs Mistry: Supreme Court Stays NCLAT Order Favouring Cyrus Mistry’ <Cyrus Mistry | 
Tata vs Mistry: Supreme Court stays NCLAT order favouring Cyrus Mistry> accessed 24 November 2020. 
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per section 2(68) and possesses all the characteristics of a private company since its 

incorporation. Tata sons also stated that reinstating the Cyrus for the remaining term even 

after the expiry of the term will create turmoil in the company and would also lead to 

conflicts within the company. Tata sons stated that lack of confidence in the executive 

chairman is sufficient ground to remove him as this doesn’t constitute to oppressive act. 

Furthermore, Tata sons stated that NCLAT has restored the position of Cyrus in all other 

companies in which he holds the position of director, however, these three companies are not 

a party to the litigation as well as they are a distinct legal entity.  

Considering the appeal made by the Tata sons to Supreme Court, Supreme Court has now 

stayed the NCLAT order which contains the restoration of the position of Cyrus as executive 

chairman. Supreme Court also stated that in some matters NCLAT seems to lack jurisdiction. 

The verdict of NCLT and NCLAT both are very contrasting NCLT judgement is in favour of 

Tata sons and NCLAT judgement is in favour of Cyrus, therefore it is appealed to the 

Supreme Court by the Tata sons. As Supreme Court has stayed the order of the NCLAT, 

Cyrus appealed based on the Supreme Court order seeking judicial protection. Both the 

appeal will be heard together. 

Comparative analysis of NCLT and NCLAT 

Oppression of Cyrus 

Cyrus contends that the removal from the post of chairman as well as from the position of 

director was due to the oppressive act by the promoters (Sons Ltd) as they hold the major 

shareholding in the company i.e. 68%. In this contention NCLT stated that there is no 

oppressive act done by the board of Tata Sons, the main intent of bringing the company into 

existence is for the benefit, it’s upon the company to choose its Chairman, and furthermore, 

NCLT also stated act of removal of an employee doesn’t come under the ambit of 241. The 

judgement given by the NCLT was overturned by the NCLAT, the main reason put forward 

by the Tata sons for removing Cyrus from his post is that the board lose confidence in him. 

NCLAT stated that no lack of performance case can be built. NCLAT order to the restoration 

of Cyrus position in Tata sons as Chairman.42 

Oppression of Minority Shareholders 

                                                             
42 Cyrus v. Tata Sons C.P. No. 82(MB)/2016. 



 

Page 88 of 208 
 

It was also argued that it was a case of oppression of minority holders through Article 75 of 

AOA of the company, as article 75 allows Tata sons through passing resolution that to special 

resolution to ask any shareholder to sell his shareholding to the company or anyone selected 

by the company. NCLT stated that this article was present for 50 years and well before the 

petitioner became a subscriber and that they knowingly accepted. While NCLAT knows the 

consequences of this article so, therefore, ordered the Tata sons to refrain from stopping this 

article against Cyrus.43 

Conversion from Public to Private 

Cyrus alleged that the company conversion from Public Ltd. to Private company is illegal, 

NCLT Stated that there is no merit of argument and when the appeal was made to NCLAT, it 

overturned the judgement by NCLT and stated as oppressive and prejudiced act has been by 

the board of director to a minority shareholder, furthermore NCLAT stated the decision of 

conversion were made amidst the pending litigation. Thus the conversion is illegal and 

NCLAT further mentioned that even proper work was not followed, this order made the Tata 

sons limited again. 

Mismanagement of Tata sons   

As one of the allegations made by Cyrus was related to the mismanagement of Tata sons as 

Cyrus contended that Ratan Tata being a shadow director of Tata sons was acted in a 

prejudicial manner, NCLT on this found this contention baseless as the petitioner basically 

Cyrus company were failed to prove that Tata or any other trustee acted in a prejudicial 

manner towards Tata sons and Cyrus’s company. On the other-hand NCLAT found the act of 

trustee prejudicial. NCLAT stated that it is visible from the losses incurred by the Tata sons 

due to prejudicial decisions taken by the board and the board is backed by the majority of 

Tata trust representatives. 

The verdict of NCLT and NCLAT both are very contrasting NCLT judgement is in favour of 

Tata sons and NCLAT judgement is in favour of Cyrus, however, it is appealed to the 

Supreme Court by the Tata sons. As Supreme Court has stayed the order of the NCLAT, 

therefore Cyrus appealed based on the Supreme Court order seeking judicial protection. Both 

the appeal will be heard together in the Supreme Court. 

                                                             
43 Cyrus v. Tata Sons Company Appeal (AT) No. 254 of 2018. 



 

ANALYSIS OF NLCAT ORDER IN LIGHT OF OWNERSHIP STRUCTURE AND 

MISMANAGEMENT 

The NCLAT ordered the reinstatement of “Cyrus 

Sons”, a post that was unexpectedly removed from office in October 2016. It also ordered the 

return of Mistry’s directorships in Tata Sons and other Tata Group firms, where he’d been 

forced to remove as a result of his 

India’s largest corporate brawl of the era, the NCLAT held Mistry’s dismissal to be 

unconstitutional and considered that the affairs of Tata Sons were bigoted and discriminatory 

to its small investors, viz Cyrus Mistry and his family

interests of the company itself and its group firms.

There is nothing in the record to indicate that the board of Tata Sons or Tata Trusts conveyed 

any dissatisfaction at Cyrus Mistry

information on record indicates that under the leadership of Mistry, the corporation 

performed well, which was reviewed by the “Appointment and Remuneration Committee”

few months before this controversy 

The Order stated that “for the board meeting of Oct. 24, Tata Trusts had asked its nominee 

directors to bring the motion for Mistry’s removal but no reasons for seeking the removal 

have found any mention in the minutes of the meet

had voted for Mistry’s removal were part of the appraisal committee which had just four 

months earlier found no fault with his performance

After Mistry’s removal, Tata Sons released a press statement justifying t

other factors, Mistry’s dismissal was based on the principle that there was no significant 

change in Tata Group’s issue firms, namely “Tata Steel Europe, Tata Teleservices

and Tata Motors Ltd.’s Indian operations”. In reality, the los

debt has risen, it added. NCLAT has considered this publication to be an anomaly. It pointed 

to a set of email correspondences among “Mistry, Rata Tata, former trustee NA Soonawala 

and former candidate Nitin Nohria”

The NCLAT order further mentioned that “

other Tata company which also affected the ‘Tata Sons Limited’, the ‘Tata Trusts’ or the 

                                                             
44 Cyrus v. Tata Sons Company Appeal (AT) No. 254 of 2018
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ANALYSIS OF NLCAT ORDER IN LIGHT OF OWNERSHIP STRUCTURE AND 

ordered the reinstatement of “Cyrus Mistry as Executive Chairman of Tata 

was unexpectedly removed from office in October 2016. It also ordered the 

return of Mistry’s directorships in Tata Sons and other Tata Group firms, where he’d been 

forced to remove as a result of his removal from the group holding corporation. Ruling over 

India’s largest corporate brawl of the era, the NCLAT held Mistry’s dismissal to be 

unconstitutional and considered that the affairs of Tata Sons were bigoted and discriminatory 

, viz Cyrus Mistry and his family-owned businesses, and also to the best 

interests of the company itself and its group firms. 

There is nothing in the record to indicate that the board of Tata Sons or Tata Trusts conveyed 

any dissatisfaction at Cyrus Mistry’s results, the NCLAT pointed out. In reality, the 

information on record indicates that under the leadership of Mistry, the corporation 

performed well, which was reviewed by the “Appointment and Remuneration Committee”

few months before this controversy arose, the order claimed. 

for the board meeting of Oct. 24, Tata Trusts had asked its nominee 

directors to bring the motion for Mistry’s removal but no reasons for seeking the removal 

have found any mention in the minutes of the meetings. In this meeting, two directors who 

had voted for Mistry’s removal were part of the appraisal committee which had just four 

months earlier found no fault with his performance”.44 

After Mistry’s removal, Tata Sons released a press statement justifying the move. Among 

other factors, Mistry’s dismissal was based on the principle that there was no significant 

change in Tata Group’s issue firms, namely “Tata Steel Europe, Tata Teleservices

and Tata Motors Ltd.’s Indian operations”. In reality, the losses have risen and the amount of 

debt has risen, it added. NCLAT has considered this publication to be an anomaly. It pointed 

to a set of email correspondences among “Mistry, Rata Tata, former trustee NA Soonawala 

and former candidate Nitin Nohria” to say that Mistry had raised these questions.

The NCLAT order further mentioned that “if there were a failure and loss caused to one or 

other Tata company which also affected the ‘Tata Sons Limited’, the ‘Tata Trusts’ or the 

Appeal (AT) No. 254 of 2018. 
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Mistry as Executive Chairman of Tata 

was unexpectedly removed from office in October 2016. It also ordered the 

return of Mistry’s directorships in Tata Sons and other Tata Group firms, where he’d been 

removal from the group holding corporation. Ruling over 

India’s largest corporate brawl of the era, the NCLAT held Mistry’s dismissal to be 

unconstitutional and considered that the affairs of Tata Sons were bigoted and discriminatory 

owned businesses, and also to the best 

There is nothing in the record to indicate that the board of Tata Sons or Tata Trusts conveyed 

’s results, the NCLAT pointed out. In reality, the 

information on record indicates that under the leadership of Mistry, the corporation 

performed well, which was reviewed by the “Appointment and Remuneration Committee” a 

for the board meeting of Oct. 24, Tata Trusts had asked its nominee 

directors to bring the motion for Mistry’s removal but no reasons for seeking the removal 

ings. In this meeting, two directors who 

had voted for Mistry’s removal were part of the appraisal committee which had just four 

he move. Among 

other factors, Mistry’s dismissal was based on the principle that there was no significant 

change in Tata Group’s issue firms, namely “Tata Steel Europe, Tata Teleservices-Docomo 

ses have risen and the amount of 

debt has risen, it added. NCLAT has considered this publication to be an anomaly. It pointed 

to a set of email correspondences among “Mistry, Rata Tata, former trustee NA Soonawala 

that Mistry had raised these questions. 

if there were a failure and loss caused to one or 

other Tata company which also affected the ‘Tata Sons Limited’, the ‘Tata Trusts’ or the 
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Board of Directors could not be absolved of its responsibility, particularly when the nominee 

directors of the Tata Trusts who have an affirmative vote to reverse the majority decision”.45 

Tata Trusts are expected to be aware in advance of all the problems on the ground that it 

might take any advance decision to counteract any move that could endanger their income 

flow, the NCLAT pointed out. When Mistry lifted his voice to maintain effective governance, 

he was expelled as the chairman of Tata Sons, the NCLAT said. In view of the superior 

powers of the candidate directors of Tata Sons over the operations of the company firms, the 

defeats are due to the undue misuse of control by them the NCLAT continued. 

It further stated, “if there were a failure and loss caused to one or other Tata company which 

also affected the ‘Tata Sons Limited’, the ‘Tata Trusts’ or the Board of Directors could not 

be absolved of its responsibility, particularly when the nominee directors of the Tata Trusts 

who have an affirmative vote to reverse the majority decision”.46 

The NCLAT stated that Tata’s decision to “convert from a public company to a private” was 

“degrading and oppressive to members of the minority and depositors” and thus unlawful. 

Since the introduction of “Section 43A(1A) in the Companies Act, 1956”, Tata Sons, which 

had operated as a private entity until 1975, had to become a listed corporation. This clause 

required those firms to be made public on the basis of their revenue, regardless of their paid-

up share capital. 

The NCLAT directed the following- 

“For safeguarding the interests of all stakeholders, Tata Group must consult Shapoorji 

Pallonji Group for appointing the executive chairman and directors at Tata Sons. Mistry is 

restored to his original position of executive chairman of Tata Sons. On a request by Tata 

Sons’ counsel, this direction has stayed for four weeks. Mistry’s position as a director is 

restored on other Tata Group companies from where he was ousted. Appointment of 

Natarajan Chandrasekaran as Tata Sons’ executive chairman was illegal.”47 

The Appeals Tribunal ordered Tata Sons to discuss with all its small investors before 

rendering any decisions in the future as “Executive Chairman, Independent Director and 

Director on the Boards of Group Companies”. 

                                                             
45 Cyrus v. Tata Sons Company Appeal (AT) No. 254 of 2018. 
46 Cyrus v. Tata Sons Company Appeal (AT) No. 254 of 2018. 
47 Cyrus v. Tata Sons Company Appeal (AT) No. 254 of 2018. 
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The NCLAT leadership would motivate the small investors and compel the Independent 

Directors to consider their concerns more strictly. The “Code for Independent Directors, 

which is part of the Companies Act 2013”, notes that one of its duties is to “safeguard the 

interests of all stakeholders, particularly minority shareholders.” NCLAT has forbidden Tata 

Sons from taking disciplinary steps against “Mistry, Shapoorji Pallonji, Cyrus Investments 

and other minority shareholders” pursuant to “Article 75 of the Articles of Association of the 

Tata Group”. This clause gives Tata Sons the freedom to move the “ordinary shares” of every 

shareholder, even that of the Mistry, circumventing a special resolution in the midst of the 

nominated directors of Tata Group. In doing so, the NCLAT assured that any action taken by 

the Tata Group would not upset the Mistry or other small shareholders, which was one of the 

key claims made by Mistry and his team. 

CONCLUSION 

The Corporations Act, 2013 saw reform reforms including a notable emphasis on the defence 

of minority rights. Not only does it offer minority shareholders a sense of confidence, but it 

also holds the top line in place. Preventing injustice and poor management has seen a variety 

of cases before “NCLT and NCLAT”, even more so since the implementation of the New 

Act. 

The “class-action lawsuit” gathers together and properly dispose of hundreds of cases at one 

time that is impossible to litigate separately, rendering the procedure even more effective. 

This eliminates the risk that related lawsuits could clog the increasingly overloaded courts. 

Also, not everyone has the resources or time to take legal action, a group or class of 

individuals with funds and the opportunity to raise money will deliver justice to the other 

victims who could be marginalised. Since it leverages small cases, the class action format 

reduces the often-high costs of lawsuits. 
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ARTICLES 

THIRTY- SECOND AMENDMENT ACT, 1973 

 

Thirty- second Amendment Act was introduced to develop Telangana areas by increasing 

employment opportunities and improving educational facilities. Under this act article 371 

clause, 1 was amended. The working of safeguards created dissatisfaction in Telangana and 

other areas of the state. Many leaders of Andhra Pradesh were trying to uncover the cause of 

dissatisfaction, several measures were taken to provide an equitable opportunity in the affair 

of employment, education, and career in public services. The six-point formula received 

comprehensive support, the formula restricts the regional committee constituted under clause 

1 of article 371 of the constitution.  

What Article 371 of the Constitution talks about? 

Article 371 was created after agitation in the state of Andhra Pradesh. Ranging from Article 

371-A to Article 371-J, this Article gives special provisions for the states of Maharashtra, 

Sikkim, Gujarat, Nagaland, Manipur, Andhra Pradesh, Goa, Mizoram, Arunachal Pradesh, 

and Karnataka. This article is connected to granting special provisions for some states of the 

Indian Union and safeguard the rights of local people in education and employment. The 

main objectives behind Article 371 " combat the local challenges, granting special provisions 

to some states are to meet the unique needs of the backward regions of these states, protect 

the cultural and economic interests of these regions and protect the customary laws in these 

regions."  

The Six-Point Formula is as follows:  

1) "Accelerated development of the backward areas of the State, and planned development of 

the State capital, with specific resources earmarked for these purposes; and appropriate 

representation of such backward areas in the State legislature, along with other experts, 

should formulate and monitor development schemes for the areas. The formation at the State 
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level of a Planning Board as well as Sub-Committees for different backward areas should be 

the appropriate instrument for achieving this objective. 

2) Institution of uniform arrangements throughout the State enabling adequate preference 

being given to local candidates in the matter of admission to educational institutions, and 

establishment of a new Central University at Hyderabad to augment the existing educational 

facilities should be the basis of the educational policy of the State. 

3) Subject to the requirements of the State as a whole, local candidates should be given 

preference to a specified extent in the matter of direct recruitment to (i) non-gazetted posts 

(other than in the Secretariat. Offices of Heads of Department, other State level offices and 

institutions and the Hyderabad City Police) (ii) corresponding posts under the local bodies 

and (iii) the posts of Tahsildars, Junior Engineers and Civil Assistant Surgeons. To improve 

their promotion prospects, service cadres should be organised to the extent possible on an 

appropriate local basis up to specified gazetted level, first or second, as may be 

administratively convenient. 

4) A high-power administrative tribunal should be constituted to deal with the grievances of 

services regarding appointments, seniority, promotion, and other allied matters. The decisions 

of the Tribunal should ordinarily be binding on the State Government. The constitution of 

such a tribunal would justify limits on recourse to the judiciary in such matters. 

5) In order that implementation of measures based on the above principles does not give rise 

to litigation and consequent uncertainty, the Constitution should be suitably amended to the 

extent necessary conferring on the President enabling powers on this behalf. 

6) The above approach would render the continuance of Mulki Rules and Regional 

Committee unnecessary." 

Two new articles 371D and 371E were added in article 371. 

After article 371C of the Constitution, the following articles shall be inserted, namely:- 

"371D. Special provisions with respect to the State of Andhra Pradesh.- 

(1) The President may by an order made with respect to the State of Andhra Pradesh provide, 

having regard to the requirements of the State as a whole, for equitable opportunities and 
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facilities for the people belonging to different parts of the State, in the matter of public 

employment and in the matter of education, and different provisions may be made for various 

parts of the State. 

(2) An order made under clause (1) may, in particular,-(a) require the State Government to 

organise any class or classes of posts in civil service of, or any class or classes of civil posts 

under, the State into different local cadres for different parts of the State and allot in 

accordance with such principles and procedure as may be specified in the order the persons 

holding such posts to the local cadres so organised;(b) specify any part or parts of the State 

which shall be regarded as the local area-(i) for direct recruitment to posts in any local cadre 

(whether organised in pursuance of an order under this article or constituted otherwise) under 

the State Government;(ii) for direct recruitment to posts in any cadre under any local 

authority within the State; and(iii) for the purposes of admission to any University within the 

State or to any other educational institution which is subject to the control of the State 

Government;(c) specify the extent to which, the manner in which and the conditions subject 

to which, preference or reservation shall be given or made-(i) in the matter of direct 

recruitment to posts in any such cadre referred to in sub-clause (b) as may be specified in this 

behalf in the order;(ii) in the matter of admission to any such University or other educational 

institution referred to in sub-clause (b) as may be specified in this behalf in the order, to or in 

favour of candidates who have resided or studied for any period specified in the order in the 

local area in respect of such cadre, University or other educational institution, as the case may 

be. 

(3) The President may, by order, provide for the constitution of an Administrative Tribunal 

for the State of Andhra Pradesh to exercise such jurisdiction, powers and authority [including 

any jurisdiction, power and authority which immediately before the commencement of the 

Constitution (Thirty-second Amendment) Act, 1973, was exercisable by any court (other than 

the Supreme Court) or by any tribunal or other authority] as may be specified in the order 

with respect to the following matters, namely:---(a) appointment, allotment or promotion to 

such class or classes of posts in any civil service of the State, or to such class or classes of 

civil posts under the State, or to such class or classes of posts under the control of any local 

authority within the State, as may be specified in the order;(b) seniority of persons appointed, 

allotted or promoted to such class or classes of posts in any civil service of the State, or to 

such class or classes of civil posts under the State, or to such class or classes of posts under 
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the control of any local authority within the State, as may be specified in the order;(c) such 

other conditions of service of persons appointed, allotted or promoted to such class or classes 

of posts in any civil service of the State or to such class or classes of civil posts under the 

State or to such class or classes of posts under the control of any local authority within the 

State, as may be specified in the order. 

(4) An order made under clause (3) may-(a) authorise the Administrative Tribunal to receive 

representations for the redress of grievances relating to any matter within its jurisdiction as 

the President may specify in the order and to make such orders thereon as the Administrative 

Tribunal deems fit;(b) contain such provisions with respect to the powers and authorities and 

procedure of the Administrative Tribunal (including provisions with respect to the powers of 

the Administrative Tribunal to punish for contempt of itself) as the President may deem 

necessary;(c) provide for the transfer to the Administrative Tribunal of such classes of 

proceedings, being proceedings relating to matters within its jurisdiction and pending before 

any court (other than the Supreme Court) or tribunal or other authority immediately before 

the commencement of such order, as may be specified in the order;(d) contain such 

supplemental, incidental and consequential provisions (including provisions as to fees and as 

to limitation, evidence or for the application of any law for the time being in force subject to 

any exceptions or modifications) as the President may deem necessary. 

(5) The order of the Administrative Tribunal finally disposing of any case shall become 

effective upon its confirmation by the State Government or on the expiry of three months 

from the date on which the order is made, whichever is earlier: Provided that the State 

Government may, by special order made in writing and for reasons to be specified therein, 

modify or annul any order or the Administrative Tribunal before it becomes effective and in 

such a case, the order of the Administrative Tribunal shall have effect only in such modified 

form or be of no effect, as the case may be. 

(6) Every special order made by the State Government under the proviso to clause (5) shall be 

laid, as soon as may be after it is made, before both Houses of the State Legislature. 

(7) The High Court for the State shall not have any powers of superintendence over the 

Administrative Tribunal and no court (other than the Supreme Court) or tribunal shall 

exercise any jurisdiction, power or authority in respect of any matter subject to the 

jurisdiction, power or authority of, or in relation to, the Administrative Tribunal. 
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(8) If the President is satisfied that the continued existence of the Administrative Tribunal is 

not necessary, the President may by order abolish the Administrative Tribunal and make such 

provisions in such order as he may deem fit for the transfer and disposal of cases pending 

before the Tribunal immediately before such abolition. 

(9) Notwithstanding any judgment, decree or order of any court, tribunal or other authority,-

(a) no appointment, posting, promotion or transfer of any person-(i) made before the 1st day 

of November, 1956, to any post under the Government of, or any local authority within, the 

State of Hyderabad as it existed before that date; or(ii) made before the commencement of the 

Constitution (Thirty-second Amendment) Act, 1973, to any post under the Government of, or 

any local or other authority within, the State of Andhra Pradesh; and(b) no action taken or 

thing done by or before any person referred to in sub-clause (a), shall be deemed to be illegal 

or void or ever to have become illegal or void merely on the ground that the appointment, 

posting, promotion or transfer of such person was not made in accordance with any law, then 

in force, providing for any requirement as to residence within the State of Hyderabad or, as 

the case may be, within any part of the State of Andhra Pradesh, in respect of such 

appointment, posting, promotion or transfer. 

(10) The provisions of this article and of any order made by the President thereunder shall 

have effect notwithstanding anything in any other provision of this Constitution or in any 

other law for the time being in force.371E. Establishment of Central University in Andhra 

Pradesh.- Parliament may by law provide for the establishment of a University in the State of 

Andhra Pradesh." 

"371E. Establishment of Central University in Andhra Pradesh.- Parliament may by law 

provide for the establishment of a University in the State of Andhra Pradesh." Amendment of 

Seventh Schedule.-In the Seventh Schedule to the Constitution, in List I, in entry 63, for the 

words "Delhi University, and", the words, figures and letter "Delhi University; the University 

established in pursuance of article 371E;" shall be substituted" 
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THE CONSTITUTION (THIRTY-FOURTH AMENDMENT) ACT, 1974 

 

34th Amendment in Constitution of India 

STATEMENT OF OBJECTS AND REASONS 

The Chief Ministers' Conference held on the 23rd July 1972, had made important suggestions 

with regard to reduction in the level of ceiling on land holdings, application of ceiling on the 

basis of land held by a family, and the withdrawing of exemptions. The suggestions of the 

Chief Ministers' Conference were accepted by the Government of India and the necessary 

guidelines were issued to the State Governments for the revision of ceiling laws. 

It is proposed to amend the Ninth Schedule to the Constitution to include therein the revised 

ceiling laws which have so far been enacted in broad conformity with the aforesaid guidelines 

so that they may have the protection under article 31B of the Constitution and any uncertainty 

or doubt that may arise in regard to the validity of those laws is removed. In addition, two 

Acts dealing with the abolition of intermediary tenures are also proposed to be included in the 

Ninth Schedule, namely, the Bihar Land Reforms (Amendment) Act, 1972 and the Gudalur 

Janmam Estates (Abolition and Conversion into Ryotwari) Act, 1969, so that they may also 

have the same protection. The Bill seeks to achieve this object. It was enacted by Parliament 

in the Twenty-fifth Year of the Republic of India as follows:- 

1. Short title.-This Act may be called the Constitution (Thirty-fourth Amendment)) Act, 

1974. 

2. Amendment of Ninth Schedule.-In the Ninth Schedule to the Constitution, after entry 66 

and before the Explanation, the following entries shall be inserted, namely:- 

"67. The Andhra Pradesh Land Reforms (Ceiling on Agricultural Holdings) Act, 1973 

(Andhra Pradesh Act 1 of 1973). 
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68. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus Land) 

(Amendment) Act, 1972 (Bihar Act I of 1973). 

69. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition of Surplus Land) 

(Amendment) Act, 1973 (Bihar Act IX of 1973). 

70. The Bihar Land Reforms (Amendment) Act, 1972 (Bihar Act V of 1972). 

71. The Gujarat Agricultural Lands Ceiling (Amendment) Act, 1972 (Gujarat Act 2 of 1974). 

72. The Haryana Ceiling on Land Holdings Act, 1972 (Haryana Act 26 of 1972). 

73. The Himachal Pradesh Ceiling on Land Holdings Act, 1972 (Himachal Pradesh Act 19 of 

1973). 

74. The Kerala Land Reforms (Amendment) Act, 1972 (Kerala Act 17 of 1972). 

75. The Madhya Pradesh Ceiling on Agricultural Holdings (Amendment) Act, 1972 (Madhya 

Pradesh Act 12 of 1974), 

76. The Madhya Pradesh Ceiling on Agricultural Holdings (Second Amendment) Act, 1972 

(Madhya Pradesh Act 13 of 1974). 

77. The Mysore Land Reforms (Amendment) Act, 1973 (Karnataka Act 1 of 1974). 

78. The Punjab Land Reforms Act, 1972 (Punjab Act 10 of 1973). 

79. The[[B Rajasthan Imposition of Ceiling on Agricultural Holdings Act, 1973 (Rajasthan 

Act 11 of 1973). 

80. The Gudalur Janmam Estates (Abolition and Conversion into Ryotwari) Act, 1969 (Tamil 

Nadu Act 24 of 1969). 

81. The West Bengal Land Reforms (Amendment) Act, 1972 (West Bengal Act XII of 1972). 

82. The West Bengal Estates Acquisition (Amendment) Act, 1964 (West Bengal Act XXII of 

1964). 

83. The West Bengal Estates Acquisition (Second Amendment) Act, 1973 (West Bengal Act 

XXXIII of 1973). 
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84. The Bombay Tenancy and Agricultural Lands (Gujarat Amendment) Act, 1972 (Gujarat 

Act 5 of 1973). 

85. The Orissa Land Reforms (Amendment) Act, 1974 (Orissa Act 9 of 1974). 

86. The Tripura Land Revenue and Land Reforms (Second Amendment) Act, 1974 (Tripura 

Act 7 of 1974)."  

Main Features of The Haryana Ceiling on Land Holding Act, 1972  

1. Haryana Ceiling of Land Holdings Act, 1972 (26 of 1972) S. 8, 11 - Punjab Security 

of Land Tenure Act, 1953 (10 of 1953) - Surplus land - State had not utilized the 

property and succession had opened - Haryana Act does not promote redistribution 

and adjustment of unutilized surplus declared under the Punjab Law, merely because 

the possession remained with the landowner and they were allowed to cultivate the 

same till its utilization and enforcement of the Haryana Act. (175) P.L.R.   

2. Haryana Ceiling of Land Holdings Act, 1972 (26 of 1972) S. 9 - Mistake in the date 

of birth was pointed out by the owner, not after the order of the State authorities 

making a declaration under the Act vesting the property in the State - It was given by 

the landowner even before the order was passed by the Collector acting on the 

declaration made under Section 9 of the Act - The assessment of age is surely only a 

question of fact - The authorities above, it is only because the authorities were not 

prepared to examine the correctness of the date of birth at all - Was grossly unjust - 

State is directed to make a declaration on such a basis.  (176) P.L.R.   

3. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) - Haryana Utilization of 

Surplus Areas Scheme of 1976 - A partition before 30.07.1954 will not make a 

difference of vesting of the surplus area in the State - Question of whether a partition 

decree before 30.07.1954 will render an exclusion of the acquisition/vesting in favour 

of the State by operation of Section 8 of the Haryana Land Ceiling law is indeed a 

moot point that was not dealt with by the Supreme Court - It may do so in future but 

judicial discipline demands that I follow the Division Bench decision in Janga's case, 

(2003-4)R.C.R. (Civil) 811]  and the Supreme Court decisions in Bhagwanti Devi, 

[1994 Supp. (3) S.C.C. 101] and Amar Singh, [(1994-3)108 P.L.R. 433 as directly 



 

Page 100 of 208 
 

covering the issue at hand - Punjab Security of Land Tenures Act, 1953 (10 of 1953). 

(173) P.L.R.   

4. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) - Punjab Security of Land 

Tenures Act, 1953 (10 of 1953) - Pepsu Tenancy and Agricultural Lands Act, 1955 

(13 of 1955) - If declaration itself has not become complete and final by the pendency 

of proceedings, then the authority has to take note of the events such as succession, 

transfer or any one of the members becoming major for consideration of a fresh 

reckoning - The order rejecting a claim of the son to seek for a separate unit is 

erroneous - It is quashed. (176) P.L.R.   

5. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S.  5(A) - Smadh - If the 

Samadh was to be taken as a religious place of public nature, it would be exempted 

from the operation of the Act, as provided under Section 5(A) of the Act - If it was to 

be treated as a private Samadh, then it would be the private property of the petitioners 

and they would be entitled to the protections available under the Act - Neither the 

Samadh of the petitioners was a religious place of public nature nor it was a charitable 

institution - It was a private property of the petitioners - Admittedly, the Samadh in 

question was not a registered body - At the most, it could be said to be only a part of 

family affairs of the petitioners - Thus, the Samadh in question, in either of the two 

situations discussed hereinabove, was beyond the scope of the Act. Pritam Dass 

(Dead) Through Its Lrs.  V. State of Haryana. (173) P.L.R.   

6. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S.  8, 12, 13 - Punjab 

Security of Land Tenures Act, 1953 (10 of 1953) S. 10(A), 10(B) - Land stood 

transferred in favour of the sons by a `Tamliknama" in 1954 thereby precluding its 

vesting in the State - All transfers prior to 1958 were protected - There was no 

challenge to this `Tamliknama" to say that it was a fraudulent exercise. (182) P.L.R. 

7. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S.  8 - Sets out the 

circumstances when certain transfers and dispositions would not affect the surplus 

area and carve out an exceptional situation when a property was held by an heir by 

inheritance and to certain transfers in excess of the surplus land before specified date 

under the said section - Since in these cases, before the declaration was made and 

completion of selection, death had taken place resulting in the survival of interest by 
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inheritance, the proceedings could carry on only after receiving returns from heirs of 

the respective deceased - That was precisely the orders that were contemplated by the 

prescribed authority. (176) P.L.R.   

8. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S.  9 - Punjab Land 

Reforms Act, 1972  (10 of 1973) - Harmonious reading of Sections 8 and 12 with 

Section 9 would only mean that the vesting will be kept in abeyance if the 

proceedings for a declaration under Section 9 are still not completed - The Act has 

series of procedures at various stages before when the vesting could take - Legal heirs 

shall be entitled to make their own declaration in the manner contemplated under 

Section 9 and the authority will take appropriate adjudication of such declaration 

made for determination of the permissible area of the parties. (176) P.L.R.   

9. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S. 12 - Review was sought 

on the ground that the exemption from the computation of holdings that were 

available to Banjar qadim, Jadid, and gair mumkin had all been computed within the 

holdings and consequently, assessment of total holdings of the landowner had been 

wrongly made - Provision sets out the manner of vesting of the surplus area and it 

details the fact that the surplus area of a landowner shall be, from the date from which 

it was declared as such, be deemed to have been acquired by the State Government for 

public purpose - Neither a sale nor succession could operate to stultify vesting that 

took place under Section 12 of the Haryana Act - There is no scope for a State to 

undertake a review.  (175) P.L.R.   

10. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S. 12(1) - 

Expropriatory legislation such as land ceiling land by the very nature of things ought 

to take only as to prospective - If there had been retrospective application, the statute 

itself ought to provide for the same - Retrospectively of the Act is, therefore, 

specifically provided under Section 12(3) only in relation to the property that was 

declared as surplus under any one of the two laws. (176) P.L.R.   

11. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S. 18(6) - Financial 

Commissioner was not competent to summon the Patwari Halka and record his 

evidence - In fact, this procedure adopted by the Financial Commissioner was 
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unknown to law and beyond the scope of the Act.  Pritam Dass (Dead) Through Its 

Lrs.  V. State of Haryana. (173) P.L.R.   

12. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S. 18(6) - Since the 

statutory remedy of appeal and revision are provided under Section 18 itself, it would 

always be obligatory on the part of the aggrieved party, to avail the statutory remedy, 

before invoking the suo-motu powers under Section 18(6) of the Act - If the statutory 

remedy is not availed, the party shall show as to why the remedy of appeal and/or 

revision could not be availed at the appropriate time, despite the exercise of due 

diligence in that regard - A reasonable explanation for not availing the remedy of 

appeal and/or revision on behalf of the aggrieved party, would be the relevant factor 

for invoking and exercising the suo-motu powers under Section 18(6) of the Act - No 

such explanation is available on the record of the case. Pritam Dass (Dead) Through 

Its Lrs.  V. State of Haryana. (173) P.L.R.   

13. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S. 18(6) - State 

preferred revision before the Financial Commissioner after a lapse of 13 years after 

passing of order by the Prescribed Authority, which was considered under Section 

18(6) of the Act invoking suo-motu power - Suo motu power having been exercised 

by the Financial Commissioner after 13 years of the passing of the order by the 

Prescribed Authority, the same cannot be said to be reasonable and legally 

sustainable.  (183) P.L.R. 

14. Haryana Ceiling on Land Holdings Act, 1972 (26 of 1972) S. 18(6) - Words 

"at any time" used in Section 18(6) of the Act would never mean an indefinite period - 

It has to be a reasonable period - That seems to be the only harmonious construction 

and purposeful interpretation - Any contrary interpretation would run counter to the 

established principles of interpretation - Having said that, this Court feels no 

hesitation to conclude that the words "at any time" would mean only a reasonable 

time and not an indefinite period. Pritam Dass (Dead) Through Its Lrs.  V. State of 

Haryana. (173) P.L.R.   

15. Haryana Ceiling on Land Holdings Act, 1972 S. 18(6) - No doubt, Section 

18(6) of the Act uses the expression at any time' but it cannot be indefinite time. (173) 

P.L.R.   
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 Case Law 

STATE OF HARYANA VERSUS SMT. RAM KALI  

The contention of learned counsel for the parties has been heard at length. Certain admitted 

facts that arise are that the land was of the big landlord and was declared surplus on 21-11-

1966 under the old Act of Punjab Security of Land Tenures Act, 1953. The land was declared 

surplus on 21-11-1966. The order, declaring the land surplus, has become final. It was never 

challenged. When the Haryana Ceiling on Land Holdings Act, 1972, came into force, the 

tenants moved an application under Section 8 of the Haryana Ceiling on Land Holdings Act, 

1972 before the prescribed authority for getting the land released from the surplus area as the 

land stood sold/transferred in the year 1958 and declared surplus as late as in the year 1966 

ought to be determined in view of Section 8 of the Haryana Ceiling on Land Holdings Act, 

1972. 

Provided that any person who has received advantage under such transfer, or disposition of 

land shall be bound to restore it, or to pay compensation for it, to the person from whom he 

received it." 

On the bare reading of the aforesaid provisions, it appears that the transfers made by big 

landowners prior to 30-07-1958 were valid and cannot be ignored for the purpose of 

determining the surplus area in his hands. The facts, in the present case, however, do not 

allow protection under Section 8 of the Haryana Ceiling on Land Holdings Act, 1972. In the 

present case, the land was declared surplus by the Collector (Agrarian), Sonepat. This order 

of the Collector became final and has not been challenged before any Court. Once, the order 

has become final under the Punjab Security of Land Tenures Act, 1953, thus the concession 

available under Section 8 of the Haryana Ceiling on Land Holdings Act, 1972 is not available 

to the respondents in such a situation as has been held by the Division Bench of this Court in 

the case of Janga vs. Zora Singh 2003(4) RCR (Civil) 811 which relied on the judgment of 

the Apex Court in Amar Singh and others v. Ajmer Singh and others (1994(3) Punjab Law 

Reporter 

433. The Hon'ble Supreme Court in the case of Amar Singh (supra) while holding that there 

is no provision under the Haryana Ceiling on Land Holdings Act, 1972 to re-open the 

proceedings finalised under the Punjab Act, observed as follows:- 
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" We have heard learned counsel for the parties. 

The High Court fell into patent error in allowing the writ petition on the basis of the ratio in 

Jaswant Kaur and anr. v. State of Haryana and anr., 1977 PLJ 230. The said case is not even 

remotely relevant to the facts of the present case. The learned Judge failed to appreciate that 

in the present case the surplus proceedings under the Punjab Act had been finalised as back as 

1961/1962. There is no provision under the Haryana Act to reopen the surplus determined 

under the Punjab Act. Based on wholly erroneous assumptions the learned Judge allowed the 

writ petition. The Letters Patent Bench of the High Court mechanically dismissed the appeal 

in limine." 

Thus viewed, it is apparent that the land in question did not remain un-utilized. Section 

8(1)(a) of the Haryana Ceiling on Land Holdings Act, 1972 cannot come to the rescue for 

releasing of the land which already stands declared surplus under the Punjab Act as the same 

would vest in the State of Haryana under Section 12(3) of the Act. A reading of Section 

8(1)(a) and Section 12(3) of the Act leaves no doubt that there is no scope for reopening or 

re-determining the land where proceedings for a declaration of surplus are under the Punjab 

Act have become final. Section 12(3) of the Act is, therefore, necessary to be viewed. 

Laws in Different States Overview 

GUJRAT 

In Gujarat, 54 acres of land may be possessed by a person. Let us have a look at the provision 

which provides a long list of exemptions.  Section 3[13] provides a long list of exemptions. 

Exemption clause of Gujarat Agriculture Land Ceiling Act,1972 may broadly be categorised 

in two spheres(1) land held by government,  Universities, hospitals, educational institutions, 

and Khar and tidal land(2) land held by industrial undertakings and land held by Panjrapole 

or Gaushalas. The first category seems reasonable to an extent as it may be essential for 

public service. But the second category is nothing but giving way to a certain class of 

landholders. As in the name of gaushala big landholders easily escape from the ceiling limit 

provided under the Act. There are roughly 231 gaushalas in Gujarat that possess a 

considerable portion of agricultural land including Bansi Gir gaushala, one of the biggest 

ones. 

BIHAR 
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In Bihar, the ceiling limit ranges from 15 acres to 45 acres depending on the quality of the 

land. The limit of Forty-five acres is itself not less in a State like Bihar. But this ceiling limit 

is not applicable in various categories according to Section 29[12] of the Act. If we see 

exemption clauses in the aforesaid Act, we find that land for religious institutions, land 

required in connection with any other non-agriculture or industrial purpose, land held by 

different Banks are exempted from the ceiling. The State Government may also exempt the 

operation of this Act to sugarcane farms and that too, to the extent of 100 acres. Obviously, 

this is in the favour of big landholders. After independence, zamindari was abolished. Ceiling 

laws used to be enacted after a long gap in the 1960s and mostly in the 70s. Big landholders 

got an opportunity to adjust their considerable portion of land as they already had an idea that 

ceiling laws are going to be enacted soon. Interestingly, if we see clause (1) (iv), (v) and 2(i) 

of section 29, it provides that “land held or owned on the date of commencement of the Act '', 

whereby this enactment is not going to be helpful to change the existing position. There are 

reports of large scale evasion of ceiling laws because of the non-implementation of the laws. 

In Bihar, there are several landowners who own, and effectively control, at least 1000 acres 

each, a few of them owning as many 5000 acres. But the land records show them to own not 

more than15 acres-the upper limit according to the ceiling laws-the rest of the land being 

transferred to mostly fake owners. At last, it appears that the ceiling Act has no meaning at 

all. 

KERALA 

In the case of an adult unmarried person or a family consisting of a sole surviving member, 

the ceiling limit is five standard acres subject to a maximum of seven and a half acres. A 

family consisting of two or more but not more than five members can hold ten standard acres 

and up to a maximum of fifteen acres. For a family consisting of more than ten members, the 

limit is ten standard acres increased by one standard acre for each member in excess of five 

and the maximum limit is twenty acres. In the case of any other person including a Trust, 

Company, body of individuals, etc the limit is ten standard acres subject to a maximum of 

fifteen acres. 

The term ‘standard acre’ is determined based on the nature of the cultivation in particular 

land and it slightly varies from District to District. In the case of garden land principally used 

for growing coconut trees one acre is treated as one standard acre. On the other hand in the 

case of land used principally for growing pepper vines 3.50 acres is treated as one standard 



 

Page 106 of 208 
 

acre. In the case of dry land principally cultivated with cashew two acres is one standard acre. 

In the case of another dry land 2.50 acres is treated as one standard acre. In the case of 

Palliyal land (land used to raise paddy seedlings) 3 acres is one standard acre. Section 81[19]  

provides that the provisions of the chapter (Restriction on Ownership and Possession of Land 

in Excess of Ceiling Area and Disposal of Excess Lands) shall not apply to various kinds of 

lands. The principal exceptions are plantations, private forests, Government lands, house 

sites, and commercial sites, lands owned by Mosque, Churches, Temples, Universities, and 

Public Trusts, etc. Rubber, Tea, and Cardamom are the principal plantations that are 

exempted from ceiling limits. If we see section 81 the range of exceptions is very wide and 

ultimately it makes the purpose of ceiling laws worthless. 

UTTAR PRADESH 

Ordinarily, land more than 20 acres is surplus land. However, Section6[25]  specifies the land 

from the imposition of ceiling and grant conditions for exemptions. Section 5 of the Act 

prescribes the procedure for the determination of the ceiling area. 3.70 acres land of 

unirrigated land or 3.70 acres land of single crops or 6.17 acres land of “grove” or 6.17 acres 

land of usar shall be treated as 2.47 acres of irrigated land. According to section 5 of the Act, 

a tenure holder can keep 7.30 hectares (19 acres appx) but this section itself and section 6 

provide so many exceptions like land for industrial purpose, gaushala, and grove land that are 

exempted from this limit. 

CONCLUSION 

The thirty-fourth amendment came into force on 07/09/1974. The amendment included 

different land laws of different states. This amendment extended the ninth schedule from 67 

to 86 entries. These included different state acts related to land and ceiling. This enabled 

landowners to manipulate land records leading to fictitious and fraudulent partitions of lands 

among their relations, friends, fictitious trusts, and societies. The extent of the area declared 

surplus is much less than the estimated surplus, mainly due to a wide range of exemptions 

provided in-ceiling laws.   The operations of the ceiling law made virtually no impact on the 

agrarian structure. Exemptions for orchards, grazing land, stud farms, gaushalas, religious, 

charitable, educational trusts, sugarcane plantations, tanks, and fisheries have made the 

ceiling laws virtually redundant. Even if the land was taken from them, it could not be 

distributed among the landless peasants.  
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AMENDMENT ACT 44TH OF THE CONSTITUTION 

 

  

45th Amendment Bill in the year 1978 introduced the 44th Amendment Act into the 

constitution. The Janata Party which had won the 1977 general elections campaigning on a 

promise to "restore the Constitution to the condition as it was before the Emergency", enacted 

the Constitution (Forty-fourth Amendment) Act, 1978. The Amendment aimed to undo 

several changes that had been made to the Constitution by the 42nd Amendment which had 

been enacted by the Indian National Congress led by Indira Gandhi during the Emergency. 

Prior to the 44th Amendment, Article 352 was rather cryptic and irrational. Too much power 

was stuffed in the hands of the Prime Minister and Cabinet. Consequently, at the point when 

the Janata Dal Alliance came into power, they chose to establish the 44th Amendment to alter 

Article 352 to make it more straightforward and increase the accountability of the ruling 

government during a national emergency under the Constitution. Minister of Law, Justice and 

Company Affairs, Shanti Bhushan introduced the 44th Amendment Bill in the Lok Sabha on 

16 December 1977. The bill was to amend articles 19, 22, 30, 31A, 31C, 38, 74, 77, 83, 105, 

123, 132, 133, 134, 139A, 150, 166, 172, 194, 213, 217, 225, 226, 227, 239B, 329, 352, 356, 

358, 359, 360, 366, 368 and 371F and the Seventh and Ninth Schedule to the Constitution; 

substitute new articles for articles 71, 103 and 192; insert new articles 134A, 361A and 

Chapter IV in Part XIII of the Constitution; and omit articles 31, 257A and 329A and Part 

XIVA of the Constitution. The Bill also sought to repeal sections 18, 19, 21, 22, 31, 32, 34, 

35, 58, and 59 of the 42nd Amendment Act. The Bill, as passed by the Lok Sabha, and was 

considered by the Rajya Sabha on 28, 29, 30, and 31 August. Clauses 1, 15, and 26 of the Bill 

were adopted by the Rajya Sabha on 31 August. However, the House rejected some clauses 

of the Bill. The motion to adopt clauses 8, 44, and 45 which would have amended articles 

31C, 366 and 368 respectively failed to secure the required supermajority. Clause 35 of the 
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Bill which sought to omit Part XIV-A of the Constitution also did not receive support. The 

Bill was passed by the Rajya Sabha with amendments on 31 August. 

The Bill, as amended by the Rajya Sabha, was considered by the Lok Sabha on 6 and 7 

December. The House accepted the amendment made by the Rajya Sabha and the bill passed 

by the Lok Sabha on 7 December 1978. The bill, after ratification by the states, received 

assent from President Neelam Sanjiva Reddy and was notified in The Gazette of India on 30 

April 1979. Sections 2, 4 to 16, 22, 23, 25 to 29, 31 to 42, 44 and 45 came into force on the 

same date, Sections 17 to 21 and 30 came into force on 1 August 1979, and Sections 24 and 

43 came into force on 6 September 1979.  

These amendments unmistakably recommend the change attempted to adjust to the qualities 

remembered for the preamble. Be that as it may, the main change made by the 44th 

Amendment Act was the cancellation of the Right to Property from the fundamental right. 

Making it a legitimate/legal right under the Constitution fills two needs: Firstly, it offers 

accentuation to the value of socialism included in the preamble, and secondly, in doing as 

such, it adjusted to the convention of the basic structure of the Constitution.  

Essential Considerations 

● The transient majority are cable of taking away the Fundamental rights including the 

right to life and liberty, granted to citizens. Therefore, it was necessary to provide 

suitable safeguards against the reappearance of such a probability in the future and to 

assure the people themselves an effective voice in determining the form of 

government under which have to live. This was one of the elemental objectives of the 

Act. 

● The Act wanted that no person shall be deprived of his property as in accordance with 

the law, therefore, took away the right to property from the category of fundamental 

rights. Under article 352, the Proclamation of Emergency 445 has implicit the effect 

of amending the Constitution by converting it into a Unitary State for the duration and 

suspended the enforcement of Fundamental Rights. Sufficient safeguards were, 

therefore, necessary to ensure that this power is properly executed and is not abused. 
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Essential stipulations 

● The right to property was no more a fundamental right and was made a legal right. 

Article 19(1)(f) has been omitted, which guarantees the citizens the right to acquire, 

hold, and dispose of property and article 31 relating to compulsory acquisition of 

property. However, it was ensured that the right of minorities to establish and 

administer educational institutions of their choice would not get affected by the 

removal of property from the list of fundamental rights. 

● It amended articles 19, 22, 30, 31A, 31C, 38, 71, 74, 77, 83, 103, 105, 123, 132, 133, 

134, 139A, 150, 166, 172, 192, 194, 213, 217, 225, 226, 227, 239B, 329, 352, 356, 

358, 359, 360 and 371F and inserted articles 134A and 361A. Further quashed articles 

31, 257A, and 329A. Part XII and schedule 9 were also amended. 

● A social order for the promotion of the welfare of the people is secured by the state 

which is provided by the new directive principle that has been inserted under Article 

38. 

● Article 74(1) was amended to include a provision that the President may require the 

Council of Ministers to reconsider any advice tendered to him but the President has to 

act in accordance with the advice tendered after such reconsideration. Earlier, the 

President has to act in accordance with the advice proffered by the Council of 

Ministers. 

● Under Articles 83 and 172, the terms of the House of the People and the State 

Assemblies were turned to five years. Prior, the life of Lok Sabha and Rajya Sabha 

was from 5 to 6 years by 42nd CAA. 

● Article 103 and 192 relating respectively to decisions on questions as to 

disqualification of members of Parliament and State Legislatures have been replaced 

to provide that the decision on the question as to disqualification, by the President in 

the case of a member of a State Legislature, will be in accordance with the opinion of 

the Election Commission. 

Amendments related to High Courts 
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● Article 226 was amended to restore to the High Courts their power to issue writs for 

any other purpose besides the enforcement of fundamental rights. 

● Article 227 was amended to restore to the High Courts their power of superintendence 

over all courts and tribunals within its territorial jurisdiction. 

● Article 257A which was related to the power of the Central government to send its 

armed forces or other forces of the union to address a grave situation there was 

omitted. 

Amendments related to emergency 

Amendments in Article 352: 

● The Provision stated that the President can’t proclaim an Emergency unless the 

decision of the Union Cabinet that such proclamation is ought to be communicated in 

writing. 

● The ground of “armed rebellion” was something by which the ground of “internal 

disturbances” was substituted. Proclamation of emergency can only be issued by the 

country or any part of it is threatened by war or by armed rebellion. Thereby, a 

proclamation cannot be issued for internal disturbance not amounting to armed 

rebellion. 

● Proclamation of Emergency has to be approved at most in a month (instead of two 

months) by resolutions of both Houses of Parliament and has to be passed by a 

majority of the total membership of each house which has to be more than two-thirds 

of the members present and voting in each House instead of a simple majority. 

● For the continuance of the Proclamation of Emergency, approval will be required 

every six months by resolutions of both Houses. 

● Proclamation of Emergency will be declared canceled whenever the House of the 

People passes a resolution disapproving its continuance by a simple majority. 

● For disapproving the Proclamation, the Members of Lok Sabha can request a special 

meeting of ten percent or more of their members. 
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 Article 356 relating to the President’s power to issue a proclamation in case of failure of 

constitutional machinery in a State is amended with the following provisions: 

● The provision concerning the breakdown of the constitutional machinery in the States 

was amended so as to provide that a Proclamation issued under article 356 would be 

in force only for a period of six months in the first instance and that it cannot exceed 

one year ordinarily. However, if a Proclamation of Emergency is in operation and the 

Election Commission certifies that the extension of the President’s rule beyond a 

period of one year is necessary on account of difficulties in holding elections to the 

Legislative Assembly of the State concerned, the period of operation of the 

Proclamation can be extended beyond one year. This is subject to the existing limit of 

three years. These changes were made to ensure that democratic rule is restored to a 

State after the minimum period which will be necessary for holding elections. 

 Article 358 relating to the suspension of Article 19 was amended: 

● Article 19 will only get suspended in case of a Proclamation of Emergency issued on 

the ground of war or external aggression and not in the case of a Proclamation of 

Emergency issued on the ground of armed rebellion. 

 Article 359 relating to suspension of the enforcement of the rights conferred by Part III of 

the Constitution during Emergencies was amended: 

●  Articles 20 and 21 cannot be suspended in Emergency. 

 Other amendments 

● Article 360 clause (5) was omitted which states that the satisfaction of the President as 

to the arising of a situation whereby the financial stability or credit of the country of 

any part is threatened is final and conclusive. 

● Article 361A was inserted to provide constitutional protection in respect of the 

publication of a substantially true report of the proceedings of Parliament and State 

Legislatures. But the protection will be absent in respect of proceedings of secret 

sittings. 
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● Entries such as 87 and 130 were omitted in the ninth schedule of the constitution. 

Entry 87 dealt with the Representation of People Act, 1951, 1974 and Election Laws 

(Amendment) Act, 1975, etc. Entry 130 dealt with the Prevention of Publication of 

Objectionable Matter Act, 1976). 

● As a further check against the misuse of the Emergency provisions and to put the right 

to life and liberty on a secure footing, provisions were made such that the power to 

suspend the right to move the court for the enforcement of a fundamental right cannot 

be exercised in respect of the fundamental right to life and liberty. The right to liberty 

was further strengthened by the provision that law for preventive detention cannot 

authorize, in any case, detention for a longer period than two months, unless an 

Advisory Board has reported that there is sufficient cause for such detention. Article 

22 has provisions for preventive detention. An additional safeguard was provided by 

the requirement that the Chairman of an Advisory Board shall be a serving Judge of 

the appropriate High Court and that the Board shall be constituted in accordance with 

the recommendations of the Chief Justice of that High Court. 

● With a prospect to avoiding delays, articles 132,133 and 134 was amended to insert a 

new Article 134A to provide that a High Court should consider the question of 

granting a certificate for an appeal to the Supreme Court immediately after the 

delivery of the judgment, decree, final order or sentence concerned based on an oral 

application by a party or, if the High Court deems fit so to do, on its motion. Cases of 

special leave to appeal by the Supreme Court will be left to be governed solely by 

article 136. 

The other amendments made by the Act were mainly for correcting the distortions which 

were made by the amendment initiated during the period of internal emergency. 
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ADDITIONAL DISTRICT MAGISTRATE OF JABALPUR V. SHIV KANT SHUKLA 

 

 

“When histories of nations are written and critiqued, there are judicial decisions at the 

forefront of liberty. Yet others have to be consigned to the archives, reflective of what was, 

but should never have been.” 

                                                  – Dr. Justice D.Y. Chandrachud while intervening ADM 

Jabalpur 

Declaration of Emergency and suspension of fundamental rights 

The state of Emergency was declared by the President of India in the exercise of his powers 

conferred by Clause (1) of Article 352 of the Constitution on 25th June 1975, stating that “a 

grave emergency exists whereby the security of India is threatened by internal 

disturbances.” With this proclamation, the XVIII part of the Constitution of India, related to 

‘Emergency Provision’ was activated. Under this chapter, Article 359 of the Constitution 

provides that on the proclamation of Emergency, the President may declare that the right to 

move any court for the enforcement of fundamental rights remains suspended. 

So, on 27 June 1975, two days after, the President declared that during the proclamation of 

the emergency period the right of any person including a foreigner to move any Court for the 

enforcement of the rights conferred by Article 14, Article 21, and Article 22 of the 

Constitution will remain suspended. 

The ADM Jabalpur Case                            

A wide-scale abuse of human rights was led due to an Emergency. For the name of "state of 

exception", the functioning of the constitution was abrogated. Everyone across the board was 

detained including politicians, activists, and dissenters. Under the Maintenance of Internal 

Security Act, 1971 detainees of ADM Jabalpur were detained. 
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Through the writs of Habeas Corpus, they challenged their detention before various high 

courts. The writ of habeas corpus was found maintainable by the majority of high courts. 

Question for the Court 

The matter reached to 5-judge Constitution Bench of the Supreme Court. The prime question 

before the court was whether the order issued by the President under Article 359(1) of the 

Constitution suspends the right of every person to move any Court for the enforcement of the 

right to personal liberty under Article 21, upon being detained under a law providing for 

preventive detention? Meaning thereby can a writ of habeas corpus by a detainee under 

MISA before a High be denied based on the Presidential Orders dated 27 June 1975, under 

Clause (1) of Article 359 of the Constitution? 

The majority of 4 judges (Chief Justice A.N. Ray, Justice M. Hameedullah Beg, Justice P.N. 

Bhagwati, and Justice Y.V. Chandrachud) held that with the proclamation of emergency, and 

the subsequent suspension of enforcement of Art. 21, no writ lies in court against the 

detention of a person. 

The majority held that no person has any locus standi to move any writ petition under Article 

226 before a High Court for Habeas Corpus, or any other writ or order or direction, to 

challenge the legality of an order of detention because of Presidential Order dated 27th June 

1975. 

“Any pre constitution rights, which are now included in Article 21, do not remain in 

existence and cannot be enforced if Article 21 is suspended.” 

Ray C.J. held that fundamental rights including the right to personal liberty are conferred by 

the Constitution. Any pre constitution rights, which are now included in Article 21, do not 

remain in existence and cannot be enforced if Article 21 is suspended. The court further held 

that Article 21 is the sole repository of rights to life and personal liberty against the State. 

Any claim to a writ of Habeas Corpus for enforcement of Article 21 becomes barred by the 

Presidential Order under Art. 359. He further observed that where any right which existed 

before the commencement of the Constitution has been incorporated in Part III, the common 

law right would not exist under the Constitution. 
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INDIRA GANDHI V. RAJ NARAIN 

 

 

The landmark case of Indira Gandhi v. Raj Narain created history and led to the imposition of 

emergency in India from 1975 to 1977. The power of the judiciary was questioned in this 

case, a layout of how Parliament expected the judiciary to kneel before them. Parliament 

attempted to build up its incomparability over the span of this case yet put in place by the 

judiciary. 

This case addressed such countless indispensable parts of the Constitution, for example, its 

Basic structure, power of jurisdiction of courts, separation of three organs of the state that 

are: Legislative, executive and judiciary, the function of Legislature, right to free and fair 

elections, rule of law and judicial review and lastly, political justice.  

Arguments 

Arguments presented by Respondents: 

 Shanti Bhushan, the counsel for Respondents argued the below-mentioned points:- 

 1) The institutional pattern of the constitution or the basic structure gets affected by the 39th 

amendment act. 

 2) The power of jurisdiction of the courts also gets affected by the amendments as the 

amendments take it away. In our country, the state observed all the three organs of the 

government and the concept of separation of power. Therefore the judiciary would face 

injustice if their past to resolve nullified or taken away in any situation. 

3) The function of the Legislature is to necessarily legislate. It can pass laws but it cannot 

decide the constitutional validity of such laws and if the judiciary finds otherwise, such laws 

will be stroked. 
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4) The primary feature of any democracy is based upon free and fair elections. If the elections 

are viciously won, it is beneficial that the judiciary in the fares to provide justice. 

 5) The concept of equality before the law and equal protection of the law is mentioned in 

article 14 of the constitution. By skipping such a law the president has set him and other 

people above the law which is unjustified. 

6) Two of the primary features of a constitution are the Rule of Law and Judicial Review. In 

the Fundamental Rights case, the Court said that they cannot be altered or damaged.   

7) Political justice cannot be challenged under any situation because it is recognised by our 

Preamble. 

 8) Even with a 2/3rd majority, constituent power cannot exercise executive/judicial power, 

which in this case it has tried to. 

 9) Art. 368 does not empower Parliament to amend the Constitution so as to decide who 

wins and who loses an election. 

Arguments presented by Petitioners: 

 The Learned Attorney General contended- 

 1) Majority decision in the Keshavananda Bharti case is not an authority here to decide if 

elections would be free and fair without judicial review. 

 2) Various countries, as per their Constitution, leave election disagreements to the judgement 

of the Legislature. 

 3) Various articles even in our Constitution show judicial review can be excluded in 

appropriate cases as a matter of policy. 

 4) How much of elections should be dealt with by Constitution and how much by ordinary 

legislation is not a matter for courts to decide. 

 5) If the constituent body believes that the offices of the Prime Minister and Speaker are 

important enough to be dealt with by the Parliament then it cannot be decided as frivolous. 



 

Page 117 of 208 
 

 6) Keshavananda Bharti and Shankari Prasad both did not cover the ambit of electoral 

disputes, they rather dealt with the meaning of the word ‘amendment’. Therefore, constituent 

power must be held as plenary. 

 7) Article 14 is founded on a sound public policy recognized by all states. Exclusion of 

Judicial Review does not negate equality by itself. It can be understood as Art 31-B, it denied 

equality on the face of it, but rather brought economic progress and justice to the country. 

 8) Exclusion of Judicial Review is permissible anywhere the Constitution did not explicitly 

state or contemplate judicial review. 

 9) Rule of law is not a part of basic structure and apart from Article 14, our Constitution 

recognizes neither doctrine of equality nor rule of law. 

It was the first judgment of the Supreme Court in which the basic doctrine was applied to 

save the constitution from malicious attacks. The five judges’ bench by holding the disputed 

39th proved that the members of the parliament are just elected to make laws that are 

beneficial to the “people of India” and not those laws that are beneficial for them. This 

judgment was the victory of the Rule of Law because once again it was the law that proved to 

be dominant and not those who make it. The Supreme Court proved that law is supreme and 

it cannot be brought to knees even by the chosen ones. 

The court proved that the Parliament is by Law and it’s not vice-versa. Judiciary crushed the 

Parliament's course to establish supremacy and the attempt to make itself above the 

Constitution. The Court did uphold the essence of democracy i.e. free and fair elections. 

 In the core of the matter, the main aim of the Amendment was to abrogate the High Court's 

judgment that quashes Indira Gandhi's election. And instead of resigning, she imposed an 

emergency and passed the draconian 39th Amendment Act, 1975 which was struck down by 

the Supreme Court. The case upheld both Rule of Law and Separation of Power and made it 

clear that Legislature cannot interfere in the validation or invalidation of elections is 

undoubtedly it is a judicial matter.  

  The Court upholding the democracy proved that Parliament cannot take the law into its own 

hands. Indira Gandhi's vicious attempts of putting her Government's legislative powers above 
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the Constitution came all crashing down and the Fundamental Rights Case decision proved to 

be accurate and precise to its core.  

Conclusion 

The 44th amendment of the Indian Constitution was significant as it partially removed the 

distortions introduced into the Constitution by the 42nd Amendment. It sought to provide that 

certain changes in the Constitution which would have the effect of blighting its secular or 

democratic character, curtailing or taking away fundamental rights prejudicing or hampering 

free and fair elections based on adult suffrage and compromising the independence of the 

judiciary. This Act helped the Supreme Court and High Courts to restore their jurisdiction 

and power which they enjoyed before the 42nd amendment act was passed. The emergency 

provisions of the Constitution were modified and future misapplications were prevented. The 

secular and democratic ideals present in the Constitution were restored. 
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55T H CONSTITUTIONAL AMENDMENT 

 

● STATEMENT OF OBJECTS AND REASONS 

The Government of India have proposed to confer statehood on the Union 

the territory of Arunachal Pradesh. It has also been proposed as 

follows:- 

(i) Having regard to the sensitive location of Arunachal Pradesh, the 

Governor of the proposed new State shall have a special responsibility 

with respect to law and order in the State and in the discharge of his 

functions thereto, the Governor shall, after consulting the Council of 

Ministers, exercise his individual judgment as to the action to be 

taken and this special responsibility of the Governor shall cease when 

the President by order so directs; 

(ii) the Legislative Assembly of the new State of Arunachal Pradesh 

shall consist of forty members. But as it is proposed to make the 

existing thirty-member Legislative Assembly of the Union territory of 

Arunachal Pradesh to be the provisional Legislative Assembly for the 

new State of Arunachal Pradesh until elections are held on the expiry 

of the five year term of the existing Assembly, it is proposed to 

provide that the Legislative Assembly of the new State of Arunachal 

Pradesh shall consist of not less than thirty members. 

2. In order to give effect to the above proposals, it is necessary to 

make special provisions in the Constitution. This Bill accordingly 

seeks to amend the Constitution to provide for the aforesaid matters. 
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A separate Bill for the establishment of the new State relatable to 

article 2 is also being introduced.48 

NEW DELHI; BUTA SINGH. 

The 1st December 1986. 

THE CONSTITUTION (FIFTY-FIFTH AMENDMENT) ACT, 1986 

[23rd December 1986.] 

An Act further to amend the Constitution of India. 

BE it enacted by Parliament in the Thirty-seventh Year of the Republic of India as follows:- 

1. Short title and commencement.-(1) This Act may be called the Constitution (Fifty-fifth 

Amendment) Act, 1986. 

(2) It shall come into force on such date_673 as the Central Government may, by notification 

in the Official Gazette, appoint.49 

There was the insertion of new article Article 371H special provisions with respect to the 

state of  Arunachal Pradesh. 

 (a) the Governor of Arunachal Pradesh shall have a special responsibility with respect to law 

and order in the State of Arunachal Pradesh and in the discharge of his functions in relation 

thereto, the Governor shall, after consulting the Council of Ministers, exercise his individual 

judgment as to the action to be taken: 

Provided that if any question arises whether any matter is or is not a matter as respects which 

the Governor is under this clause required to act in the exercise of his individual judgment, 

the decision of the Governor in his discretion shall be final, and the validity of anything done 

by the Governor shall not be called in question on the ground that he ought or ought not to 

have acted in the exercise of his individual judgment: 

Provided further that if the President on receipt of a report from the Governor or otherwise is 

satisfied that it is no longer necessary for the Governor to have a special responsibility with 

                                                             
48 Legislative Department, http://legislative.gov.in/ 
49 National Portal Of India, https://www.india.gov.in/ 
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respect to law and order in the State of Arunachal Pradesh, he may by order direct that the 

Governor shall cease to have such responsibility with effect from such date as may be 

specified in the order; 

(b) the Legislative Assembly of the State of Arunachal Pradesh shall consist of not less than 

thirty members." 

ABSTRACT 

Constitution 61st Amendment Act, 1988 was enacted to reduce the voting age from 21 years 

to 18 years. Article 326 of the Constitution provides that the elections to the House of the 

People and to the Legislative Assembly of every State shall be on the basis of adult suffrage 

and the voters should not be less than 21 years of age. Keeping in view of the literacy, 

enlightenment, and political awareness among the youth, the lowering of the voting age was 

carried out by the amendment. The youth are educated and knowledgeable, and therefore, 

lowering the voting age will provide the nation’s unrepresented youth with an ability to let 

their emotions out and encourage them to potentially become part of the democratic process. 

Article 326 of the Constitution provides that the elections to the House of the People and to 

the Legislative Assembly of every State shall be on the basis of adult suffrage, that is to say, a 

person should not be less than 21 years of age. Earlier the minimum voting age was fixed by 

the Government was 21 which by the 61st Amendment was ratified and amended as 18 will 

be the minimum age to have a voting right in India to elect members of Lok Sabha and 

Legislative Assemblies. 

The Sixty-First Amendment is additionally referred to as The Constitution (Sixty-first 

Amendment) Act 1988. 

Key Words:-  Age, elected member, Article 326, State, People, Voters, Right, Amendment, 

election, Lowering, etc. 

CONSTITUTION OF INDIA 

The Constitution of India is the supreme law of India. It lays down the framework defining 

fundamental political principles, establishing the structure, procedures, powers, and duties, of 

the government, and spells out the fundamental rights, directive principles, and duties of 

citizens. Passed by the Constituent Assembly on November 26, 1949, it came into effect on 
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January 26, 1950. It declares the Union of India to be a socialist secular sovereign, 

democratic republic, assuring its citizens of justice, equality, and liberty; the words 

"socialist", "secular" and "integrity" were added to the definition in 1976 by constitutional 

amendment. It is the longest written constitution of any sovereign country in the world, 

containing 444 articles, 12 schedules, and 94 enacted amendments. 

CONSTITUTIONAL AMENDMENT 

A constitutional amendment is a change to the constitution of a nation or a state. In 

jurisdictions with "rigid" or "entrenched" constitutions, amendments require a special 

procedure different from that used for enacting ordinary laws 

AMENDMENT TO THE CONSTITUTION OF INDIA 

Article 368 of the Constitution provides that amendments to the Constitution can take place 

in three ways. They are- 

1. By a simple majority of the Parliament: Amendments in this category can be made by 

a simple majority of members present and voting, before sending them for the 

President's assent. 

2. By a special majority of the Parliament: Amendments can be made in this category by 

a two-thirds majority of the total number of members present and voting, which 

should not be less than half of the total membership of the house. 

3. By a special majority of the Parliament and ratification by at least half of the state 

legislatures by special majority. After this, it is sent to the President for his assent. 

In theory, an amendment to the Constitution is an extremely difficult affair. However, the 

Indian Constitution is one of the most frequently amended governing documents in the world, 

amendments averaging about twice per year. This is a consequence of the Indian 

Constitution’s spelling out governmental powers in considerable detail. Amendments are 

required to deal with matters addressed by ordinary statutes in most other democracies. 

STATEMENT OF OBJECTS AND REASONS 

Article 326 of the Constitution provides that the elections to the House of the People and to 

the Legislative Assembly of every State shall be on the basis of adult suffrage, that is to say, a 
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person should not be less than 21 years of age. It has been found that many of the countries 

have specified 18 years as the voting age. In our country, some of the State Governments 

have adopted 18 years of age for elections to the local authorities. The present-day youth are 

literate and enlightened and the lowering of the voting age would provide to the 

unrepresented youth of the country an opportunity to give vent to their feelings and help them 

become a part of the political process. The present-day youth are very much politically 

conscious. It is, therefore, proposed to reduce the voting age from 21 years to 18 years. 

On 20 December 1988, the Rajya Sabha passed the 61st Amendment Act which reduced the 

minimum voting age from 21 to 18 years. 

61st AMENDMENT ACT 1988 

Constitution 61st Amendment Act, 1988 was enacted to reduce the voting age from 21 years 

to 18 years. Article 326 of the Constitution provides that the elections to the House of the 

People and to the Legislative Assembly of every State shall be on the basis of adult suffrage 

and the voters should not be less than 21 years of age. Keeping in view of the literacy, 

enlightenment and political awareness among the youth, the lowering of the voting age was 

carried out by the amendment. 

● Reduced the voting age for Lok Sabha and state legislative assembly elections from 

21 years to 18 years. 

● That was explained by the then Prime Minister Rajiv Gandhi as an expression of the 

full faith of the government in the country’s youth.  

The youth are educated and knowledgeable, and therefore, lowering the voting age will 

provide the nation’s unrepresented youth with an ability to let their emotions out and 

encourage them to potentially become part of the democratic process. 

● Article 326 of the Constitution of India deals with elections to the Houses and to the 

State Legislative Assemblies on the basis of universal adult suffrage. 

● The article before being amended by the 61st Amendment stated that any citizen of 

India who is 21 years or above, and who is not disqualified on any other grounds such 

as non-residence, crime, corrupt or illegal practices, or unsoundness of mind, is 

eligible to vote at an election. 
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● The proposal to reduce the voting age to 18 years was brought about to increase the 

participation of the youth in the electoral process of the country. 

● Today, in India about 52 lakh voters are 18 years of age and they do play a decisive 

role in the outcome of the elections happening in India. 

● In 2011, there was a talk of reducing the age further to 16 years but nothing has come 

of it so far. 

● The Constitution (Sixty-first Amendment) Act, 1988 was introduced in the Lok Sabha 

on 13th December 1988 by the then Water Resources Minister B. Shankaranand. 

● It was debated and passed by the lower house on 15th The Rajya Sabha passed the bill 

on 20th December. As per law, more than half the state legislatures had to ratify the 

bill and this was duly obtained. Only five states, Jammu & Kashmir, Punjab, 

Nagaland, Tamil Nadu, and Tripura did not ratify. 

● The bill received the presidential assent on 28th March 1989 when the then President 

R Venkataraman assented it. 

● Thus, the act came into force on 28th March 1989 and from that day onwards, any 

citizen who is otherwise qualified could participate in the democratic processes in 

India from the age of 21 years. 

IMPORTANT PROVISIONS 

Article 326 was amended to give effect to the reduced voting age of 18 years.  The act was 

also ratified by the legislatures of not less than one-half of the States by resolution. 

In the Indian Constitution, Article 326 is embodied with the procedure of electing the 

members of ‘House of the People and the Legislative Assemblies’ on the basis of adult 

suffrage. What It means is, “The elections to the House of the People and to the Legislature 

of each State shall get on the idea of adult suffrage; that is to say, every person who is a 

citizen of India and who is not less than  [eighteen years] of age on such date as may be fixed 

in that behalf by or under any law made by the fitting Legislature and is not otherwise 

disqualified under this Constitution or any law made by the appropriate Legislature on the 



 

Page 126 of 208 
 

bottom of non-residence, unsoundness of mind, crime or corrupt or illegal practice, shall be 

entitled to be registered as a voter at any such election.” 

Indian democracy is among the largest in the world. The number of voters has gone up by 

over 8.4 crores since 2014, with 1.5 crore voters in the age group of 18-19 years, exercising 

their right to vote for the first time. That was explained by the then Prime Minister Rajiv 

Gandhi as an expression of the full faith of the government in the country’s youth. The youth 

are educated and knowledgeable, and therefore, lowering the voting age will provide the 

nation’s unrepresented youth with an ability to let their emotions out and encourage them to 

potentially become part of the democratic process. 

The entire electoral exercise rests on three pillars — Article 326 of the Constitution, the 

Representation of the People Act 1950, and the Representation of the People Act 1951. 

IS THE RIGHT TO VOTE A HUMAN RIGHT? 

The right given by the Democratic Government is to take part in the conduct of public affairs, 

including the right to vote and to stand for election, is based on the will of the people. The 

Lawful elections are thus a necessary and fundamental component of an environment that 

protects and promotes human rights. 

The right to vote and be elected in genuine, periodic elections is intrinsically linked to a 

number of other human rights, the enjoyment of which is crucial to a meaningful electoral 

process. These prerequisite rights include the right to freedom from discrimination, the right 

to freedom of opinion and expression, the right to freedom of association and of peaceful 

assembly, and the right to freedom of movement. 

WHO CAN VOTE? 

Article 326 of the Constitution prescribes who can vote. Voters in the age bracket of 18 to 19 

should thank the 61st amendment in the Constitution on March 28, 1989, which lowered the 

voting age by three years. The article says, “The elections to the House of the People and to 

the Legislative Assembly of every State shall be on the basis of adult suffrage. Every person 

who is a citizen of India and who is not less than eighteen years of age…….and is not 

otherwise disqualified under this Constitution or any law….on the ground of non-residence, 
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unsoundness of mind, crime or corrupt or illegal practice, shall be entitled to be registered as 

a voter at any election.” 

WHAT DID THE REPRESENTATION OF THE PEOPLE ACT, 1950 DO THEN? 

It was enacted to provide for the allocation of seats and delimitation of constituencies, to lay 

down qualifications of voters, decide on the procedure for the preparation of electoral rolls 

and the manner of filling seats. This Act has been amended many times since, with the latest 

change made in 2017. 

The Act permits the persons who are ordinarily resident in a constituency to be registered in 

its electoral rolls. These persons include (i) persons holding a service qualification (such as a 

member of armed forces, member of the armed police force of a state, serving outside the 

state, or central government employees posted outside India) (ii) persons holding certain 

offices in India declared by the President in consultation with Election Commission. Under 

the Act, the wives of such persons are also deemed to be ordinarily residing in India. With the 

2017 amendment, the term ‘wife’ has been replaced by ‘spouse’. 

 

WHAT ABOUT THE REPRESENTATION OF THE PEOPLE ACT, 1951? 

This was enacted to regulate the conduct of elections, specify the qualifications and 

disqualifications for membership of these houses, curb corrupt practices and other offences, 

and to lay down the procedure for settling doubts and disputes arising out of elections. 

This Act, too, has been amended many times with the latest in 2017 to make certain 

provisions gender-neutral and also permit overseas voters to exercise their rights through a 

proxy. It may be noted that Section 20A of the Representation of the People Act 1950 

provides for registration and enrolment of overseas voters in the electoral rolls. 

The Registration of Electors Rules in 1960 had allowed overseas voters to register themselves 

in the electoral rolls of their respective constituencies on the basis of self-attested copies of 

their passport and a valid visa. They could exercise their franchise in person on the 

production of an original passport at the time of voting at the specified polling booth. This 

effectively required physical presence for people residing overseas to cast their vote which 

caused practical problems. 
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With the 2017 amendment, it has become possible for overseas voters to exercise their 

franchise remotely from abroad, by appointing a proxy to cast the vote on their behalf, 

subject to certain conditions. According to the Election Commission, 71,735 overseas voters 

have been enrolled in the electoral rolls for the upcoming polls. 
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AMENDMENT ACT 93 OF CONSTITUTION 

 

ABSTRACT 

A constitution is a set of rules for government, often codified as a written document that 

establishes the principles of an autonomous political entity. In the case of countries, this term 

refers specifically to a national constitution defining the fundamental political principles and 

establishing the structure, procedures, powers, and duties, of a government. By limiting the 

government's own reach, most Constitution guarantees certain rights to the people. The term 

constitution can be applied to any overall law that defines the functioning of a government, 

including several historical constitutions that existed before the development of modern 

national constitutions. 

Keywords: Constitution, Government, Amendment, India, Minorites, Articles, etc. 

CONSTITUTION OF INDIA 

The Constitution of India is the supreme law of India. It lays down the framework defining 

fundamental political principles, establishing the structure, procedures, powers, and duties, of 

the government, and spells out the fundamental rights, directive principles, and duties of 

citizens. Passed by the Constituent Assembly on November 26, 1949, it came into effect on 

January 26, 1950. It declares the Union of India to be a socialist secular sovereign, 

democratic republic, assuring its citizens of justice, equality, and liberty; the words 

"socialist", "secular" and "integrity" were added to the definition in 1976 by constitutional 

amendment. It is the longest written constitution of any sovereign country in the world, 

containing 444 articles, 12 schedules, and 94 enacted amendments. 

CONSTITUTIONAL AMENDMENT 

A constitutional amendment is a change to the constitution of a nation or a state. In 

jurisdictions with "rigid" or "entrenched" constitutions, amendments require a special 

procedure different from that used for enacting ordinary laws. 
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AMENDMENT TO THE CONSTITUTION OF INDIA 

Article 368 of the Constitution provides that amendments to the Constitution can take place 

in three ways. They are- 

4. By a simple majority of the Parliament: Amendments in this category can be made by 

a simple majority of members present and voting, before sending them for the 

President's assent. 

5. By a special majority of the Parliament: Amendments can be made in this category by 

a two-thirds majority of the total number of members present and voting, which 

should not be less than half of the total membership of the house. 

6. By a special majority of the Parliament and ratification by at least half of the state 

legislatures by special majority. After this, it is sent to the President for his assent. 

In theory, an amendment to the Constitution is an extremely difficult affair. However, the 

Indian Constitution is one of the most frequently amended governing documents in the world, 

amendments averaging about twice per year. This is a consequence of the Indian 

Constitution’s spelling out governmental powers in considerable detail. Amendments are 

required to deal with matters addressed by ordinary statutes in most other democracies. 

REASON BEHIND 93rd AMENDMENT 

In the case of P.A. Inamdar & Ors. v. State of Maharashtra & Ors, The Supreme court 

declared that the State can’t impose its reservation policy on minority and non-minority 

unaided private colleges, including professional colleges. So, to impose the State’s 

reservation policies on the private unaided colleges, this amendment was enacted. 

Further, the act aims to provide greater access to higher education including professional 

education to a larger number of students belonging to the socially and educationally 

backward classes of citizens or for the Scheduled Castes and Scheduled Tribes. The number 

of seats available in aided or State maintained institutions, particularly in respect of 

professional education, was limited in comparison to those in private unaided institutions. 
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It is laid down in article 46, as a directive principle of State policy, that the State shall 

promote with special care the educational and economic interests of the weaker sections of 

the people and protect them from social injustice. To promote the educational advancement 

of the socially and educationally backward classes of citizens or of the Scheduled Castes and 

Scheduled Tribes in matters of admission of students belonging to these categories in unaided 

educational institutions, other than the minority educational institutions referred to in clause 

(1) of Article 30 of the Constitution, it was enacted to amplify article 15. 

CONSTITUTIONAL 93rd AMENDMENT 

In India, the Constitutional 93rd amendment, 2006 added clause (5) in Article 15 which 

stated-nothing shall prevent the State from making any special provision, by law, for the 

advancement of any socially and educationally backward classes of citizens or for the 

Scheduled Castes or the Scheduled Tribes in so far as such special provisions relate to their 

admission to educational institutions including private educational institutions, whether aided 

or unaided by the State, other than the minority educational institutions. 

The Court has time in and again upheld the amendment on various occasions stating it to be 

not ultra-vires, but something done by the Government for the educational upliftment of the 

socially backward classes, who over a period of time have been sidelined in every aspect of 

social advancement. 

It is laid down in article 46, as a directive principle of State policy, that the State shall 

promote with special care the educational and economic interests of the weaker sections of 

the people and protect them from social injustice. To promote the educational advancement 

of the socially and educationally backward classes of citizens or of the Scheduled Castes and 

Scheduled Tribes in matters of admission of students belonging to these categories in unaided 

educational institutions, other than the minority educational institutions referred to in clause 

(1) of Article 30 of the Constitution, it is proposed to amplify article 15. 

In article 15 of the Constitution, after clause (5), was inserted, namely: - 

“(5) Nothing in this article or in sub-clause (g) of clause (1) of Article 19 shall prevent the 

State from making any special provision, by law, for the advancement of any socially and 

educationally backward classes of citizens or for the Scheduled Castes or the Scheduled 

Tribes in so far as such special provisions relate to their admission to educational institutions 
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including private educational institutions, whether aided or unaided by the State, other than 

the minority educational institutions referred to in clause (1) of Article 30.” 

Reservation of seats in Central Educational Institutions: out of the annual permitted strength 

in each branch of study or faculty: 

● 15% seats shall be reserved for the Scheduled Castes 

● Seven and one-half percent seats shall be reserved for the Scheduled tribes 

● 27% seats shall be reserved for the Other Backward Classes. 

Act not to apply to: 

● a central educational institution established in the tribal areas referred to in the 6th 

Schedule of the Constitution. 

● a minority educational institution. 

IMPLICATION 

● This act was enacted to fulfill the Constitutional obligation of uplifting the backward 

classes. 

● According to the critics, it “unequivocally destroys the essence of equality embedded 

in the Constitution by excluding educational institutions established by minorities and 

subjecting non-minority established institutions alone to bear the burden of weaker 

sections that are less meritorious.” 

● Article 15 (5) excluding minority institutions inconsistent with Article 15 (4) 

● There is no provision to remove educational disparities among BCs 

● Former Minister of HRD, Arjun Singh had termed this Act as “enabling legislation, 

which means it is insidious and allows the government to enforce reservations not just 

in higher education institutions but in all educational institutions starting from the 

nursery upwards. 
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● The Amendment widening its scope of implementation by specifically including the 

term “admission to educational institutions”. While Article 15 was first amended by 

the Constitution (First Amendment) Act, 1951 enacted on June 18, 1951. This 

particular amendment mentions “educational advancement”, it does not use the term 

“admission to educational institutions”. So, by this scope of the amendment act has 

been widely increased. 

STATEMENT OF OBJECTS AND REASONS 

Greater access to higher education including professional education to a larger number of 

students belonging to the socially and educationally backward classes of citizens or for the 

Scheduled Castes and Scheduled Tribes has been a matter of major concern. At present, the 

number of seats available in aided or State maintained institutions, particularly in respect of 

professional education, is limited in comparison to those in private unaided institutions. 

It is laid down in article 46, as a directive principle of State policy, that the State shall 

promote with special care the educational and economic interests of the weaker sections of 

the people and protect them from social injustice. To promote the educational advancement 

of the socially and educationally backward classes of citizens or of the Scheduled Castes and 

Scheduled Tribes in matters of admission of students belonging to these categories in unaided 

educational institutions, other than the minority educational institutions referred to in clause 

(1) of Article 30 of the Constitution, it is proposed to amplify article 15. 

ISSUES – SITUATIONS - CONTENTIONS CONSTITUTING THE 93rd 

CONSTITUTIONAL AMENDMENT 

The most contentious issues in the application of Article 15(5) are 

1) Backward Classes 

2) Extent Or Quantum Of Reservation  

3) Reservation In Private Sector Outside The Purview Of State 

Backward Classes 

The Constitution gives no definition of the backward classes. Although Article 340 

contemplates the appointment of a commission to investigate the conditions of “socially and 
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educationally backward” and such other matters as may be referred to the commission by the 

President. No universally accepted formula has yet been devised. 

In M.R. Balaji v. State of Mysore, it was held that the caste of a group of persons could not 

be the sole or even predominant factor though it could be a relevant test for ascertaining 

whether a particular class was a backward class or not. Backwardness under Article 15(4) 

must be social and educational and that social backwardness was, in the ultimate analysis, the 

result of poverty. 

Extent or Quantum of Reservation 

On the question of quantum of reservation, the Mandal commission case settles the issue. In 

the particular case, the court was asked to pronounce on the constitutional validity of two 

office memoranda of the central Government. One of them, which was initially brought 

before the court, was issued on 13th August 1990. Implementing partially the Mandal 

commission report, it reserved 27 percent vacancies in civil posts and services under the 

Government of India to be filled by direct recruitment from the socially and educationally 

backward classes (SEBCs). Before the court could decide the validity of this memorandum, 

the other memorandum was issued on 25th September 1991. 

It provided for preference to the poorer sections of SEBCs in respect of 27 percent 

reservation made by the first memorandum and also additional 10 percent vacancies for 

‘Other economically backward sections of the people’ who were not covered by any existing 

schemes of reservation. The first memorandum stated: “the SEBC would comprise in the first 

phase the castes and communities which were common to both the list”. 

In the matter of E.V. Chinnaih v. State of A.P., the division between ‘backward’ and ‘more 

backward’ of SEBCs was upheld in Mandal division of SCs into four classes by the state of 

A.P. was invalidated by the court primarily because the states are incompetent to tinker with 

the list of SCs prepared by the President but also because such classification could not be 

justified under Article 14. 

Reservation In Private Sector Outside The Purview Of State. 

In the matter of P.A. Inamdar v. State of Maharashtra, the Supreme Court held that 

‘neither the policy of reservation can be enforced by the State nor any quota or percentage of 
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admissions can be carved out to be appropriated by the state in an unaided educational 

institution’. 

Reiterating its stand in T.M.A. Pai Foundation v. State of Karnataka that ‘the right to 

establish an educational institution, for charity or for profit, being an occupation, is protected 

by Article 19(1)(g)’, it went further and held that ‘imposition of quota of State seats in 

unaided professional institutions are acts constituting serious encroachment on the right and 

autonomy of private professional educational institutions which cannot be held to be a 

reasonable restriction within the meaning of Article 19(6) of the Constitution’. 

Now the amendment neutralizes the decision on these points and restores the pre-amendment 

position subject to the conditions that the special provision can now be made only by law 

while before the amendment it could be made even by executive action. 

In pursuance of this provision, Parliament enacted the Central Educational Institutions Act, 

2006 providing for 15, 7.5, and 27 percent reservation in Central institutions of higher 

education and research for members of SCs-STs and SEBCs. 

SUPREME COURT’S OBSERVATION ON 93rd AMENDMENT  

The Supreme Court upheld the law providing a quota of 27 percent for candidates belonging 

to the Other Backward Classes in Central higher educational institutions. But it directed the 

government to exclude the ‘creamy layer’ among the OBCs while implementing the law. The 

institutions will also include the Indian Institutes of Technology and the Indian Institutes of 

Management. It thus paved the way to giving effect to the Central Educational Institutions 

(Reservation in Admission) Act, 2006, from the academic year 2008-2009. It excludes the 

minority institutions from Article 15(5), by reasoning: “It does not violate Article 14 as 

minority educational institutions are a separate class and their rights are protected by other 

constitutional provisions.” 

According to the CJI, “The 93rd Amendment Act does not violate the basic structure of the 

Constitution so far as it relates to State maintained institutions and aided educational 

institutions. Article 15(5) of the Constitution is constitutionally valid and Articles 15(4) and 

15(5) are not mutually contradictory.” 
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He agreed with the decision to The CJI said: “Reservation is one of the many tools that are 

used to preserve and promote the essence of equality, so that disadvantaged groups can be 

brought to the forefront of civil life. It is also the duty of the State to promote positive 

measures to remove barriers of inequality and enable diverse communities to enjoy the 

freedoms and share the benefits guaranteed by the Constitution.” 

But it was made clear that the creamy layer should be excluded from the socially and 

educationally backward classes. Further, the creamy layer principle would not apply as far as 

the Scheduled Castes/Scheduled Tribes are concerned. 

Case – “Ashoka Kumar Thakur v. Union of India” 

The Supreme court, in this case, concluded that:- 

1. The Constitution (Ninety-Third Amendment) Act, 2006 does not violate the "basic 

structure" of the Constitution so far as it relates to the state maintained institutions and 

aided educational institutions. The question of whether the Constitution (Ninety-Third 

Amendment) Act, 2006 would be constitutionally valid or not so far as "private 

unaided" educational institutions are concerned, is left open to be decided in an 

appropriate case. 

2. The "creamy layer" principle is one of the parameters to identify backward classes. 

Therefore, principally, the "creamy layer" principle cannot be applied to STs and SCs, 

as SCs and STs are separate classes by themselves. 

3. Preferably there should be a review after ten years to take note of the change of 

circumstances. 

4. Graduation (not technical graduation) or professional course deemed to be 

educationally forward. 

5. Principle of exclusion of creamy layer applicable to OBC's. 

6. The Central Government shall examine as to the desirability of fixing a cut off marks 

in respect of the candidates belonging to the Other Backward Classes (OBCs) to 

balance reservation with other societal interests and to maintain standards of 

excellence. This would ensure quality and merit would not suffer. If any seats remain 



 

Page 137 of 208 
 

vacant after adopting such norms they shall be filled up by candidates from general 

categories. 

7. So far as the determination of backward classes is concerned, a notification should be 

issued by the Union of India. This can be done only after the exclusion of the creamy 

layer for which necessary data must be obtained by the Central Government from the 

State Governments and Union Territories. Such Notification is open to challenge on 

the ground of wrongful exclusion or inclusion. Norms must be fixed keeping in view 

the peculiar features in different States and Union Territories. There has to be proper 

identification of Other Backward Classes (OBCs). For identifying backward classes, 

the Commission set up pursuant to the directions of this Court in Indra Sawhney 1 has 

to work more effectively and not merely decide applications for inclusion or exclusion 

of castes. 

8. The Parliament should fix a deadline by which time free and compulsory education 

will have reached every child. This must be done within six months, as the right to 

free and compulsory education is perhaps the most important of all the fundamental 

rights (Art.21 A). Without education, it becomes extremely difficult to exercise other 

fundamental rights. 

9. If the material is shown to the Central Government that the Institution deserves to be 

included in the Schedule (institutes which are excluded from reservations) of The 

Central Educational Institutions (Reservation in Admission) Act, 2006, the Central 

Government must take an appropriate decision on the basis of materials placed and on 

examining the concerned issues as to whether Institution deserves to be included in 

the Schedule of the said act as provided in Sec 4 of the said act. 

10. Held that the determination of SEBCs is done not solely based on caste and hence, the 

identification of SEBCs does not violate Article 15(1) of the Constitution. 
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NINETY FOURTH AMENDMENT  OF THE CONSTITUTION 

 

INTRODUCTION 

The Constitution of India is the largest in the world. India’s Constitution is the supreme rule 

of law. The document sets out the framework for the demarcation of fundamental political 

code, structure, procedures, powers, and responsibilities of government institutions and sets 

out fundamental rights, guidelines, and citizens’ duties. The chairman of the drafting 

committee, B.R. Ambedkar, is generally regarded as the chief architect. The Constitution 

declares India to be a sovereign, socialist, secular, democratic republic, ensuring justice, 

equality, and freedom for its citizens, and endeavouring to promote brotherhood. 

The original Constitution of 1950 is stored in the Parliament House in New Delhi in a 

helium-filled situation. During the Emergency the words ‘secular’ and ‘socialist’ were added 

to the preamble in 1976. It was adopted by the Indian Constituent Assembly on 26 November 

1949 and took effect on 26 January 1950. Article 368 of the Indian constitution says that the 

government can amend the constitution. There are two types of amendment procedure – (i) 

Rigid and (ii) Flexible. Under the rigid system, it is very difficult for the people to amend the 

constitution. This is followed by the constitution of the U.S, Canada, Australia. Whereas, the 

Flexible procedure is where the amendment can be done in the constitution.  

The Indian Constitution is both rigid and flexible, i.e. hard to amend but virtually flexible. In 

compliance with Article 368 of the Indian Constitution, a provision must be made in any of 

the houses, which must be passed by a large majority or by a simple majority later. If a vote 

approves the resolution, it will be submitted to the president for his assent. In 70 years of 

Indian Independence, the constitution has been amended 104 times. Starting with 395 

Articles and 8 Schedules, it now stands at more than 450 Articles and 12 Schedules – arising 

from 104 amendments. 

AMENDMENT OF INDIAN CONSTITUTION – ARTICLE 368  



 

Page 140 of 208 
 

Under Article 368 of the Indian Constitution, the Parliament is empowered to amend it and its 

procedures. Amendments to the Indian Constitution are not easy to produce and require 

compliance with other provisions. Article 368 grants Parliament some powers allowing it to 

amend it while keeping its fundamental form just the same. Article 368 of the Constitution of 

India cites two types of amendments to the Constitution of India. The form of amendment is 

by a simple legislative majority (Lok Sabha & Rajya Sabha), the second type of amendment 

is by a special parliamentary majority, and the third type is with the approval of a special 

majority and by half the total state.  

REASON FOR AMENDMENT PROCEDURE BY ARTICLE 368  

The time is not static, it’s continuing to change. The Constitution needs to be revised. 

People’s social, cultural, and political situation is starting to shift. If the constitutional 

changes were not made, we would not be able to encounter the future difficulties and it would 

become a hurdle in the path of development. There is an explanation of why our founding 

fathers made the constitution as robust as it is today. It is to ensure the plans are changing 

with the country’s growth. Therefore, according to Article 368, Parliament’s powers to 

amend the constitution are unlimited in respect of parts of the constitution which it wishes to 

amend. 

THE BASIC STRUCTURE OF THE INDIAN CONSTITUTION 

In the Kesavanand Bharati case of 1973, the Supreme Court ruled that the Parliament could 

not change certain provisions that constitute the basic constitutional framework. 

Constitutional ideologies are essential to constitutional survival. Some examples are Free and 

Fair Election, the nation’s Federal nature, Judicial Review, and Power Separation. It notes 

that some basic legislative frameworks and founding values constitute the foundation of the 

Constitution. These cannot be touched by anyone.  

The Ninety-fourth Amendment of the Constitution of India, officially known as The 

Constitution (Ninety-fourth Amendment) Act, 2006, made provisions for the appointment 

of a Minister in charge of tribal welfare in the states of Chhattisgarh and Jharkhand. 

The new states Chhattisgarh and Jharkhand were formed by the MP Reorganization Act, 

2000 and Bihar Reorganization Act, 2000. As a consequence of the reorganization of 

Chhattisgarh and Jharkhand States whole of the Scheduled area of Madhya Pradesh was 
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transferred to the State of Jharkhand. Therefore this amendment has substituted the word 

Bihar in Article 164(1) of the Constitution with the words Chhattisgarh and Jharkhand. 

The proviso to clause (1) of Article 164 of the Constitution provides that there shall be a 

Minister in charge of tribal welfare who may, in addition, be in charge of the welfare of the 

Scheduled Castes and Backward Classes or any other work in the States of Bihar, Madhya 

Pradesh, and Orissa. 

The new States of Chhattisgarh and Jharkhand came into being with the enactment of the 

Madhya Pradesh Reorganization Act, 2000 and the Bihar Reorganization Act, 2000, with 

effect from 1st November 2000 and 15th November 2000, respectively. Consequent upon the 

creation of the States of Chhattisgarh and Jharkhand, a sizable portion of the Scheduled Areas 

of the erstwhile State of Madhya Pradesh stands transferred to Chhattisgarh and the entire 

Scheduled Areas of the former Bihar State stand transferred to the newly formed Jharkhand 

State and the Scheduled Areas were redefined as per the Scheduled Areas (States of 

Chhattisgarh, Jharkhand, and Madhya Pradesh) Order, 2003. 

As there are no Scheduled Areas in Bihar now and the fraction of population of the 

Scheduled Tribes is very small, it is proposed to exclude Bihar from the purview of the said 

proviso and also proposed to extend the provisions of clause (1) of Article 164 to the newly 

formed States of Chhattisgarh and Jharkhand. This Act may be called the Constitution 

(Ninety-fourth Amendment) Act, 2006. In Article 164 of the Constitution, in clause (1), in the 

proviso, for the word "Bihar", the words "Chhattisgarh, Jharkhand" shall be substituted. 94th 

Amendment - June 12, 2006 - To provide for a Minister of Tribal Welfare in newly created 

Jharkhand and Chhattisgarh States. In 2000, India gave birth to two new states namely - 

Jharkhand and Chhattisgarh. Given that both Jharkhand and Chhattisgarh fall under the 

category of states with maximum tribal group presence, a need for a Minister of Tribal 

Welfare was made part of the 94th amendment. Today, both states have their own ministers, 

governing over the needs of these tribal groups. 

CONCLUSION 

While we can expect other important amendments to come up during the coming years, and 

with the new Government in place; let's remember to remember our amendments and put 

them to effective use as citizens. Let's ensure better responsibility, respect, and abide by the 

value of the Indian Constitution. 
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A BRIEF OUTLINE ABOUT 96TH AMENDMENT 

 

INTRODUCTION 

India is a multilingual country having numerous languages. This creates various problems 

and tensions in the country. Federalism in India is subjected to a unique challenge, the like of 

which it has not been faced by any other country, for here it has to bind together a much 

larger number of linguistic and cultural groups than are to be found in any other federation. In 

the U.S.A. and Australia, there is lingual homogeneity, as English is the language of 

administration and education in these countries. Though in Canada racial and linguistic 

problems arise, yet even here there are only two language groups, and both English and 

French languages are recognised as the official languages. In Switzerland, there is a polyglot 

population, and three official languages - German, French and Italian - but it is a small 

country both in territory and population as compared to India, economically very highly 

developed and the number of languages is much smaller than those prevailing in India. 

The USSR has a multilingual population and has nearly 200 languages and dialects, but the 

Russian language enjoys primacy over all other languages as it is the mother-tongue of nearly 

100 million people, and has always been used as the only official language for politics, 

education, and administration throughout the country since the Craziest period. India thus 

faces a sui generis language problem as the situation here does not approximate to any other 

federal model mentioned above. India cannot, therefore, adopt any readymade solutions from 

outside for its linguistic problem but has to hammer out its own solutions consistent with the 

national perspective and regional pressures. India has two major linguistic families:  Indo-

Aryan and Dravidian. The Indo-Aryan languages, eleven in number, are derived from 

Sanskrit, are spoken by nearly 75 percent of people, of whom Hindi is spoken by nearly 42 

percent people. The Dravidian languages, spoken by nearly 24 percent of people, prevail in 

the South of India, and of these; Telugu is spoken by the largest group. Some of the Indian 

languages are very old and have a rich cultural and literary heritage. All these languages are 

prevalent in fairly compact areas. The languages in both the groups have, in spite of their 
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separate origins, a good deal in common in so far as one family is derived from Sanskrit 

while the other has been influenced by it. None of these languages occupied any important 

place during the British rule as English had been accepted as the language of administration, 

instruction, and examination for the whole country. It was the sole medium of 

communication among the elite on the all-India level. 

 The indigenous languages could not thus properly develop and prosper. Consequently, all the 

indigenous languages are presently deficient to serve as an adequate linguistic tool to fulfill 

the requirements of modern administration. But in spite of the preeminent position given to 

the English language in the past, it could never become the mass language in India. The over-

all literacy in the country itself is only about 8 to 10 percent during the British period, the 

English language could be spoken fluently only by a microscopic minority of the people. 

Therefore, when India became independent and adopted the democratic form of government 

based on adult suffrage, retention of the English Language for purposes of administration 

appeared to be incongruous and anachronistic. A language which the vast majority of people 

do not understand could not be the language of administration in a democratic society, as it 

will cut off the masses from any real participation in the affairs of the country and thus 

denude democracy of much of its content. Only one of the Indian languages could be adopted 

as the language of the administration at the Centre. At the time of the constitution-making, 

the language controversy came to the forefront. The debates of the Constituent Assembly 

reveal that there was a substantial amount of consensus on two basic points: (1) at some 

stage, the English language should be displaced from its pre-eminent position; and (2) its 

place should be taken by Hindi. 

 The major bone of contention, however, was regarding the time-limit within which this 

process should have culminated. There were many difficulties in the way of adopting Hindi 

immediately. It was not so well developed as to replace English as the language of the 

administration and so it needed time to develop properly; the country’s intelligentsia felt a 

genuine difficulty in taking to Hindi at once, accustomed as it was to thinking and speaking 

in the English-language for a long time; the non-Hindi-speaking people apprehended that 

adoption of Hindi would give to the Hindi-speaking people an edge over them in the 

administration and the Central services. How long should the period for the change-over be? 

This thus became a controversial question in the Constituent Assembly. 

CONSTITUTIONAL PROVISIONS 
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The Constitution contains detailed provisions regarding the language problem. These 

provisions represent a compromise between the conflicting views held by Hindi enthusiasts 

and others. The Constitutional formula has a number of inter-related elements, viz.: 

(1) English would continue as the official language for 15 years; 

(2) Hindi is to take its place thereafter; 

(3) Steps are to be taken to promote the growth of Hindi in the meantime; 

(4) Any State may adopt any other language as its official language. 

  According to Art. 343(1), Hindi written in Devanagari script is to be the ‘official’ 

language of the Union. The reason for designating Hindi as the ‘official’, and not the 

‘national’, language is that not only Hindi but all regional languages are regarded as the 

national, and not foreign, languages50. Art. 343(1) lays down the ultimate goal to be reached 

in course of time. As the Constitution makers did not want to institute Hindi immediately, but 

only after a period of transition, the Constitution specified a period of 15 years for this 

purpose. It was thus envisaged that from January 26, 1965, Hindi would be installed as the 

official language at the Centre and that; in the meantime, the English language would 

continue to be used for that purpose. Therefore, Art. 343(2), inter alia, provides for the 

continued use of English for all official purposes of the Union for a period of 15 years from 

the commencement of the Constitution.  

The Constitution does not, however, regard the 15 year period as an absolute deadline; some 

flexibility has been introduced in the arrangement. Thus, Art. 343(3) (a) authorizes 

Parliament to provide by law for the continued use of the English language for such purposes 

as may be specified in the law even after that period. Parliament could thus permit the use of 

the English language beyond the 15 year period for some or all official purposes of the 

Union.  

Commenting on Art. 343(3), the Supreme Court has observed in Murasoli Maran: “Art. 

343(3) provides merely for extension of time for the use of the English language after the 

period of 15 years. The progressive use of the Hindi language is thereby not to be impaired. 

Extending the time for the use of the English language does not amount to an abandonment of 
                                                             
50 For discussion on the language problem in the Constituent Assembly, The Indian Constitution, 265 – 307 
(1966). 
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progress in the use of Hindi as the official language of the Union.” In respect of numerals 

again, the Constitution adopts a compromise formula. For the first fifteen years after the 

commencement of the Constitution, the international form of numerals is to be used for 

official purposes of the Union. But thereafter, Art. 343(3) (b) authorises Parliament by law to 

provide for specific purposes for use of the Devanagari form of numerals.  

The adoption of the Hindi as the distant goal, and the period of transition of 15 years, raised 

two related questions for the Constitution framers to solve: (1) the use of Hindi during the 

period of transition, and (2) smoothening the process of change-over from the English to the 

Hindi language. If Hindi were not encouraged and promoted during the transition period, then 

it could not be ready to replace English on the appointed date. Recognising the logic of the 

argument, the Constitution provided for limited and optional use of Hindi during the 

transition period. According to the proviso of Art. 343(2), during the initial period of 15 

years, the President could, by order, authorise the use of Hindi, in addition to the English 

language, and Devanagari form of numerals in addition to the international form, for any of 

the official purposes of the Union. Here the words ‘in addition to’ are significant as these 

clearly indicate that during the period of transition, Hindi would be used in addition to, and 

not in substitution of, the English language.  

The scheme of the Constitution would thus appear to be that while Hindi was to be used in 

addition to the English language during the period of transition, English may be used in 

addition to Hindi thereafter. In this way, reconciliation between the Hindi and non-Hindi 

views was sought to be established. An interesting point to note in this connection is that 

while the use of English, after the transitory period, has been left to Parliament, prescribing 

the use of Hindi in the interim period in addition to the English language has been left to the 

executive. This indicates that greater significance was attached to the extension of the 15-year 

time-limit for continued use of English than to using Hindi during the interim period. Another 

explanation for this is that the Constitution has made a provision for the appointment of an 

Official Language Commission and on its advice, the Central executive could decide the 

purposes for which Hindi should be used additionally to the English language during the 15-

year limit. 

OFFICIAL LANGUAGE COMMISSION 
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Art. 344(1) provides for the appointment by the President of a Commission on Official 

Language after five years from the commencement of the Constitution, and thereafter at the 

expiry of ten years from such commencement. The Commission is to consist of a Chairman 

and such other members representing the various regional languages mentioned in the VIII 

Schedule to the Constitution as the President may appoint. According to Art. 344(2), the 

duty of the Commission is to make recommendations as to -  

(a) The progressive use of the Hindi language for the official purpose of the Union; 

(b) Restrictions on the use of the English language for all or any of the Union official 

purposes; 

(c) The language to be used for proceedings in the Supreme Court and the High Courts, for 

Central and State legislation and delegated legislation made thereunder, etc. 

(d) Form of numerals to be used for the official purposes of the Union; 

(e) Any other matter which the President may refer to it regarding the official language of the 

Union and the language of communication between the Union and a State, or between one 

State and another.  In making its recommendations, according to Art. 344(3), the Commission 

is to keep in view the industrial, cultural, and scientific advancement of India, and the just 

claims and the interests of the non-Hindi speaking people in regard to public services. The 

constitutional provision shows plainly that the Commission was envisaged to facilitate the 

use of Hindi during the transition period in addition to English so that the process of change-

over from English to Hindi on the appointed day could be smooth. A good deal of say was 

given to the non-Hindi speaking people in deciding upon the pace of progressive transition 

from the English to the Hindi language because they were to be in a majority in the 

Commission. The directive to the Commission to keep in view the industrial and cultural 

advancement of the country and to recognise the claims of the non-Hindi speaking people in 

the services would rule out any hasty change-over from English to Hindi. The Commission’s 

recommendations were to be screened by a Parliamentary committee consisting of 20 

members from the Lok Sabha and ten members from the Rajya Sabha elected by the system 

of proportional representation by means of a single transferable vote [Art. 344(1)]. This 

meant that all linguistic groups in Parliament would get representation on the committee. 

After examining the Commission’s recommendations, the committee would make its report 

to the President [Art. 344(5)]. The President could then issue directions in accordance with 
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the whole or any part of the committee’s report, notwithstanding anything in Art. 343 i.e., to 

restrict the use of English and to promote the use of Hindi during the 15 year period [Art. 

344(6)].  

There were so many built-in safeguards in favour of the non-Hindi speaking people that no 

precipitate action towards introducing Hindi during the interim period in addition to the 

English language could be taken. It may be seen that Arts. 343 and 344 deal with the process 

of transition. The ultimate aim is laid down in Art. 351. Art. 344(6) takes into account the 

objective laid down in Art. 351, and seeks to determine the pace of progress and to achieve 

the same. The Supreme Court has emphasized that Art. 344(6) are not exhausted by using it 

once; the President can use it on more than one occasion. The Presidential order issued under 

Art. 344(6) is supreme because of the non-obstante provisions in Art. 344(6). 

DEVELOPMENT OF HINDI: 

At the time of the Constitution-making, an argument used for having a long transitory period 

for change-over from the English to the Hindi language was that it was an underdeveloped 

language and that it needs to be developed before it could be ready to take the place of the 

English language. Therefore, Art. 351 place the Central Government under an obligation to 

take steps to promote the spread and development of Hindi. Art. 351 also lays down the 

future form which Hindi should take, viz., Hindi should be developed so that it may serve as a 

medium of expression for all elements of the composite culture of India and secure its 

enrichment by assimilating, without interfering with its genius, the forms, style, and 

expressions used in Hindustani and in the other languages mentioned in the VIII Schedule to 

the Constitution, and by drawing for its vocabulary, wherever necessary or desirable, 

primarily on Sanskrit and secondarily on other languages. This provision contains too many 

compromises and seeks to draw a balance between the purists and the liberalists as regards 

the development and enrichment of Hindi. The purists desire to draw upon Sanskrit and 

Sanskrit alone, for new words necessary to develop Hindi as a language of administration and 

education, while the liberalists want to use all regional languages and Hindustani for the 

purpose. There is no doubt however that Hindi developed on the lines laid down in Art.351 

would be very different from its present form. The idea of assimilating terms from regional 

languages into Hindi is expedient as it would allay apprehensions and misgivings of those 

linguistic groups whose languages do not have a Sanskrit base. 
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REGIONAL LANGUAGES: 

The framers of the Constitution were also faced with the important question regarding the 

future role of the regional languages. They took the view that these languages should be 

promoted and developed so as to be able to play a meaningful role in the future set-up in the 

country. Articles 350A and 350B were inserted by the Constitution (7th Amendment) Act 

1956 to ensure the protection of linguistic minorities. To achieve these objectives, the 

Constitution lists in the VIIIth Schedule twenty-two regional languages, viz., Assamese, 

Bengali, Bodo, Dogri, Gujarati, Hindi, Kannada, Kashmiri, Konkani, Maithili, Malayalam, 

Manipuri, Marathi, Nepali, Oriya, Punjabi, Sanskrit, Santhali, Sindhi, Tamil, Telugu, and 

Urdu.  

There appear to be two purposes underlying this enumeration of the regional languages: 

(1) These are the languages to be represented on the Official Language Commission to be 

appointed under Art. 344(1); and 

(2) From these languages, words are to be drawn for developing Hindi as envisaged in Art. 

351. 

An unstated idea underlying the VIII Schedule may be that the languages named therein need 

to be developed. The mention of these languages in the Constitution however gives 

psychological and emotional satisfaction to the proponents of these languages. Further, Art. 

345 authorises a State to adopt, by making a law, any regional language or languages in use 

in the State, or Hindi, for its official purposes. The choice of the State is not limited to the 

languages mentioned in the VIII Schedule. Till such a law is made, the English language is to 

continue to be the official language of the State. Art. 345 is permissive. It does not say that, 

after the adoption of Hindi or any other language by a State, use of the English language 

would be barred altogether so as to render void an order made, or any other official 

proceedings done, in the English language. That can happen only if the State Legislature 

makes a specific provision barring the use of the English language altogether51. 

INTERGOVERNMENTAL COMMUNICATION: 

                                                             
51 Dayabhai v. Natwarlal, AIR 1957 MP 1, 
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Another problem, peculiarly a federal problem, faced by the Constitution makers was to 

devise a formula concerning the language to be used in intergovernmental communications. 

This became necessary in view of the possibility of different States adopting different official 

languages52. Art. 345, therefore, lays down that for purposes of communication between two 

States, or between the Centre and a State, the official language of the Centre should be used, 

although two or more States may agree to use Hindi for the purpose. 

LANGUAGE OF LAW & COURTS: 

Difficult problems arise when the question of language is considered in the context of the law 

and the courts. The English common law is the basis of the Indian legal system and, to this 

end; the English language has been a very useful medium of thought and expression. India 

has a unified judicial system; there exists a basic unity in the laws prevailing in the country, 

and decisions of one High Court are freely cited in the other High Courts. The problem of the 

language of the law thus assumes a special significance53. 

 If a High Court adopts the local language, then it would be difficult to cite precedents from 

this Court in other High Courts. Difficulties would also arise in the functioning of the 

Supreme Court if the High Courts were to adopt different languages. The effect of Art. 

348(2) have been explained by the Supreme Court in Vijay Laxmi Sadho v. Jagdish54. The 

M.P. High Court rules required that the election petition to be filed in the Court should be 

drawn up in the English language. Accordingly, the High Court dismissed an election petition 

drawn up in Hindi. The Supreme Court has ruled that the High Court could not do so. The 

High Court rules are only of a procedural nature and do not constitute “substantive law”. The 

rules have to be read subject to Art. 348(2). Under Art. 348(2), the State Governor, with the 

previous consent of the President, may authorise the High Court to use Hindi or any other 

language in its proceedings, save that any judgment, decree or order passed or made by the 

High Court shall be in the English language as required by Art. 348(1).  

Under Art. 348(2), the State Governor by notification has authorised the use of the Hindi 

language in all proceedings of the High Court except for drawing up decrees, orders, and 

judgments. Accordingly, under the said notification, appeals, petitions, etc. could be 

presented in the High Court in the Hindi language. The High Court rules could not override 
                                                             
52  Harihar Pd vs. District Magistrate, AIR 1961 All 365. 
53 Shri Satish Dattatray Nadgauda vs. The state of Maharashtra, 2007 6 SCC 264. 
54 AIR 2001 SC 600. 
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Art. 348(2). The High Court rules must be read along with the notification issued by the 

Governor. When so construed, it follows that an election petition may be filed in Hindi. The 

rules framed by the High Court in the exercise of powers13 under Art. 225 are only rules of 

procedure and do not constitute substantive law. These rules cannot affect the import of 

constitutional provisions contained in Art. 348(2). Therefore, as an election petition in Hindi 

could be presented in the M.P. High Court, it could not be dismissed by the Court at the 

threshold on the ground of non-compliance with the High Court rules.  

The important point to note in this connection is that the time-limit of 15 years for change-

over from the English to the Hindi language in case of the Union official language was not to 

apply to the proceedings in the Supreme Court and the High Courts. The matter is to be 

regulated by Parliamentary legislation. Parliament can make a law prescribing the language 

of the Supreme Court and the High Courts. The Constitution adopts a cautious approach as 

regards the language of the Supreme Court and the High Courts. Even if Hindi were to 

become the official language of the Centre after January 26, 1965, it would not become the 

language of the Supreme Court and the High Court’s ipso facto55.  

To effectuate such a change-over, Parliament would have to make a law otherwise, English 

would continue to be the language of these courts till such time as Parliament sees it fit to 

change the status quo. As regards the language of legislation, Art. 348(1)(b) provides that 

until Parliament by law provides otherwise, the authoritative texts of all Bills introduced and 

all Acts passed by Parliament, or a State Legislature, and of all ordinances promulgated by 

the President, or a State Governor, and all rules made thereunder, shall be in the English 

language. The main purpose of this provision is to prescribe an authoritative text of the law. 

Art. 348(3) provides an exception to Art. 348(1)(b). Art. 348(3) provides that a State 

Legislature can prescribe the use of any language, other than English, for purposes of 

legislation—Bills, Acts, Ordinances and delegated legislation56, but a translation of the same 

in the English language is to be published in the official gazette under the authority of the 

State Governor and that would be the authoritative text in English. 

 The idea57 of having English translations of Acts enacted in Hindi, or the regional languages, 

by the States, and to treat their English versions as authoritative, is a sound one. India is a 

                                                             
55 Sagir Ahmed vs. State of UP, AIR 1954 All 257. 
56 Mathura Prasad singh vs. state of Bihar, AIR 975 Pat 295.  
57 Alok kumar vs. state of Bihar AIR 1976 Pat 392. 
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federal country; there is a diversity of languages but there is a unity of law; for quite 

sometime English is to remain as the language of the Supreme Court and the High Courts 

and, therefore, it is necessary to keep one language of the law even when the State 

Legislatures opt for various official languages. Therefore, in a non-English State, the 

legislation will be made in a regional language but its English translation is the authoritative 

one.  

FURTHER DEVELOPMENTS 

The Constitutional provisions, mentioned above, failed to solve the language problem once 

and for all, and controversies have arisen from time to time in this regard. The Official 

Language Commission, as envisaged by Art. 344(1) of the Constitution was duly appointed 

on June 7, 1955. The Commission reported in 1957. The Commission emphasized that 

English could not remain as the official language of the Union for very long as that would be 

against national self-respect and that only through an Indian language could there be a 

massive resurgence of the national life. The main thrust of its recommendations was that 

effective steps should be taken forthwith to ensure a change-over to Hindi on the appointed 

day, i.e., January 26, 1965. 

 The Commission was of the opinion that if experience showed that no adequate results were 

forthcoming under the arrangements made by the Government of India for the training of its 

employees on a voluntary basis in Hindi, then necessary steps should be taken by the 

Government making it obligatory on government servants to qualify themselves in Hindi 

within the requisite period, to the extent required for the discharge of their duties. The 

recommendations of the Commission were placed before a Parliamentary Committee as 

envisaged by Art. 344(4), mentioned above. The Committee was of the opinion that the 

Government should prescribe obligatory requirements on the Government servants to qualify 

themselves in the Hindi language. After considering the report of the Committee, the 

President issued an order on April 27, 1960.22 The report of the Commission raised a 

controversy in the non-Hindi speaking area. To assuage the feelings of these people, Prime 

Minister Nehru gave an assurance that the English language would continue to be the 

“associate” official or link language of the Union for as long as they wanted. 

THE OFFICIAL LANGUAGES ACT, 1963 
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The recommendations of the Commission, after being examined by a Parliamentary 

Committee, led to the enactment by Parliament of the Official Languages Act, 1963, in the 

exercise of the powers conferred on the Parliament by Art. 343(3). The Act enacts that the 

English language may continue to be used, in addition to Hindi, even after Jan. 26, 1965, i.e., 

after the 15-year deadline, for all official purposes of the Union for which it was being used 

before, and for the transaction of business in Parliament. Two points need to be noted with 

respect to this crucial provision. First is the use of the word “may”, and the second is that the 

English language is to be used ‘in addition to’ Hindi. These words denote that English is to 

enjoy the status of an “associate” official language. The Act, therefore, makes a very clear 

change in emphasis. While before 1965, Hindi could be used in addition to English, now 

English is to be used in addition to Hindi. To reconsider the language problem at a future 

date, the Act provides for the appointment of a Parliamentary committee on official language 

after Jan. 26, 1975, on a resolution to that effect being moved in either House of Parliament 

with the previous sanction of the President and passed by both Houses.  

The committee consisting of 20 members from the Lok Sabha and 10 members from the 

Rajya Sabha is to be elected on the basis of proportional representation by means of a single 

transferable vote by the two Houses of Parliament. After reviewing the progress made in the 

use of Hindi for the official purposes of the Union, it will submit its report to the President 

who, with his recommendations, would cause it to be laid before each House of Parliament 

and to be sent to all State Governments. After considering the views of the State 

Governments on the report, the President would issue directions in accordance with the whole 

or any part of the report. The Act also makes provisions for the language of the law. It 

provides for making of Hindi translation of laws enacted in English, and English translation 

of laws enacted in the regional languages. A Hindi translation published in the official 

gazette, under the authority of the President, of any Central Act, by-law, rule, etc., is to be 

regarded as the authoritative Hindi text thereof. The authoritative text in the English language 

of all Bills to be introduced in Parliament should be accompanied by a Hindi translation 

authorised in such manner as may be prescribed by rules made under the Act. This provision 

is to come into force from a day to be fixed for the purpose by the Central Government. This 

provision in the Act is to be read along with Art. 348 which lays down that authoritative texts 

of Central legislation are to continue to be in the English language unless Parliament provides 

otherwise. Parliament has not said unequivocally in the Act that all legislation in Parliament 

is to be in Hindi, or the authoritative texts of all Central Acts are to be in Hindi.  
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There is a lot of built-in vagueness and difficulty of interpretation in this provision as it uses 

the term ‘authoritative text’ both in relation to the Hindi version, as well as the English 

version. Perhaps, what is implicitly envisaged is a three-stage process of change-over as 

follows. First, for the time being, legislation is to continue at the Centre in English and the 

English texts of laws are to be treated as the authoritative texts. Second, at some later stage, 

steps will be taken to have both English as well as Hindi versions of all Bills, but legislation 

and authoritative texts of laws would still continue to be in English. Lastly, from a date in the 

distant future, the authoritative text would be the ‘Hindi’ version of the law even though 

legislation in Parliament may continue to be in English or Hindi. India has now reached the 

second stage. Coming to the State Legislation, the Act says that where a State has prescribed 

a language, other than Hindi, for purposes of the legislation, translations of the Acts in Hindi 

as well as in the English languages, as envisaged in Art. 348(3), may be published in the State 

Gazette under the authority of the Governor and the Hindi version would be deemed to be the 

authoritative Hindi text of the law. It still is not made clear whether in case of discrepancies, 

which of the texts— English, Hindi, or regional language—are the Courts to go by. This is 

bound to create difficulties in interpreting the law. For, the lower courts, in practice, would 

take into consideration the text in the regional language, while the Supreme Court would go 

by the English (or the Hindi) version of that law, and the differences in language may result 

in differences of interpretation of the same law creating a good deal of confusion and 

generating a good deal of litigation. 

As regards the language of the courts, the Act provides for the use of Hindi, the State official 

language, and English at the High Court level. Art. 348(1) (a) read with Art. 348(2) provides 

for the language of the High Courts to be English;  change to any other language for 

proceedings of the High Court may be affected by the Governor with the consent of the 

President; the judgments of a High Court may be delivered in any language other than 

English only when Parliament so provides by law. So, the Official Language Act provides 

that the Governor of a State, with the previous sanction of the President, may authorise the 

use of Hindi, or the State official language, in addition to English, for purposes of judgments, 

etc., delivered by the High Court. A judgment delivered by a High Court in a language other 

than English is to be accompanied by an English translation issued under the High Court’s 

authority. This provision again raises the conundrum that in case of a disparity, which of the 

versions of the judgment - English, Hindi, or the State language—would be recognised by the 

Supreme Court. As the 1English version is only a translation, perhaps, the basic judgment 
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will be treated as the one in the State language or in Hindi, as the case may be. The Centre is 

to decide finally whether or not a change-over from English to Hindi or a State language is to 

be permitted in a particular High Court58. The Act effects no change regarding the Supreme 

Court where the English language would continue. 

All the provisions of the Official Languages Act, 1963, were not to come into force at once. 

Only Section 3 which permits the use of the English language even after the 26th January 

1965, became operative immediately and other provisions would be effective as and when the 

Central Government notifies. This means that the change-over in the language of law and 

courts would take place sometime in the future and not immediately. 

Even the effects of Section 3 have not been visible so far and the work of the Government of 

India proceeds much in the same way as before, i.e., primarily in the English language. The 

key-note of the Official Languages Act, 1963, is caution. Its basic provision (S. 3) may be 

said to be favourable to the non-Hindi speaking people in so far as it provides for the 

continuous use of the English language for an indefinite period after January 26, 1965. It 

does, however, set the distant goal of promoting Hindi along with English at the Central level 

and gradually replacing English with the regional languages or Hindi at the State level. 

THE OFFICIAL LANGUAGES (AMENDMENT) ACT, 1967 

As January 26, 1965, drew near, a controversy erupted again centering around the issue of 

whether the Act of 1963 was categorical enough regarding the continued use of the English 

language for an indefinite period as Nehru had assured. The use of the word ‘may’ in S. 3 

appeared to be too weak, and it did not specify as to how long would the English language 

continue to be used at the Centre. A demand was, therefore, made that Nehru’s assurance 

regarding the continued use of English as an ‘associate’ language at the Centre should be 

given a specific and unequivocal statutory recognition, or rather a constitutional guarantee by 

amending the Constitution. To meet this demand, Parliament passed the Official Languages 

(Amendment) Act, 1967, to give statutory recognition to the assurance held out in 1963. The 

Amendment Act enacts as follows: 

                                                             
58 UP Hindi sahitya sammelan vs. state of UP, AIR 2015 SC 1154. 
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 (1) The English language may continue to be used after January 26, 1965, in addition to 

Hindi, for all official purposes of the Union for which it was being used immediately before 

this date and also for the transaction of business in Parliament; 

(2) The English language is to be used for the purpose of communication between the Centre 

and a non-Hindi State; 

(3) If Hindi is used for communication between a Hindi and a non-Hindi State then an 

English translation of the communication is to accompany the Hindi version; 

(4) A non-Hindi State is not prevented from using Hindi for purposes of communication with 

the Centre or a Hindi State, or by agreement with any other State, and in such a case, the 

English language need not be used; 

(5) Where Hindi or the English language is used for purposes of interdepartmental 

communication at the Centre, a translation of the communication in the other language is to 

be provided; 

(6) Both Hindi and the English languages are to be used for: 

(a) Resolutions, general orders, rules, notifications, administrative or other reports or press 

communique issued by the Central Government; 

(b) Administrative and other reports and official papers laid before Parliament; 

(c) Contracts and agreements executed, licenses, permits, notices, etc., issued, by the Central 

Government or by a corporation or a company owned or controlled by the Central 

Government; 

(7) Without prejudice to the foregoing, the Central Government can frame rules to provide 

for the language or languages to be used for the official purposes of the Centre. In framing 

the rules, due consideration is to be given to the quick and efficient disposal of business and 

interests of the general public and the rules have to ensure that the Central Government 

servants having proficiency either in Hindi or in the English language may function 

effectively and are not placed at a disadvantage because of their lack of proficiency in both 

the languages; 
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(8) The foregoing provisions would remain in force until resolutions for the discontinuance of 

the use of the English language have been passed by all the non-Hindi State Legislatures and 

also by the two Houses of Parliament. The last provision is of the greatest significance, as it 

furnishes a statutory guarantee for the continuance of the English language at the Central 

level as an ‘associate’ language so long as the non-Hindi States desire. The decision to 

continue English has now been left not to the legislatures of the Hindi-speaking States but to 

the legislatures of other States which have not adopted Hindi as their official language. The 

Act also seeks to make use of the English language obligatory for certain purposes in addition 

to Hindi so as to protect the interests of the non-Hindi or non-English speaking servants of 

the Central Government and it ensures smooth communication between the Centre, the Hindi, 

and the non-Hindi States. 

Detailed provisions for intergovernmental communication became necessary because the 

Centre was adopting two official languages, Hindi and English; under Art. 346, any of them 

could be used for intergovernmental communication, but while the non-Hindi States were 

apathetic to using Hindi, the Hindi States did not want to use English for that purpose. A 

careful reading of these provisions shows that they are weighted in favour of the non-Hindi 

States which can correspond in English, but a Hindi State has also to send an English 

translation of a Hindi communication. A resolution passed by the two Houses of Parliament 

along with the Official Languages (Amendment) Act, 1967, requires the Government of India 

to accelerate the spread and development of the Hindi language, as well as of the regional 

languages mentioned in the VIII Schedule, to implement the three languages formula so as to 

teach one of the Southern languages to the Hindi speaking students and Hindi to the non-

Hindi Speaking students along with the English language. The resolution also says that 

compulsory knowledge of Hindi would not be required at the stage of selection to the Central 

Services and that all the VIII Schedule-languages along with English would serve as the 

media for the competitive examinations for the Central Services.  

On the basis of a review of the compliance of section 3(3) of the Official Languages Act, the 

Committee submitted the eighth part of its Report to the President on 16-8-2005 making 

several recommendations. One of the recommendations was that Art. 348 of the Constitution 

may be amended to enable the Legislative Department to undertake the original drafting in 

Hindi. After the amendment of Art. 348 of the Constitution, High Courts/Supreme Court 

should be asked to start delivering their judgments, decrees, etc. in Hindi. This 
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recommendation was accepted by a Presidential Order with the modification that the 

Department of Official Language may take an appropriate decision after consulting the 

Legislative Department and the 18th Law Commission of India59. The Centre then passed a 

resolution on 2 July 2008 communicating this to inter alia the Supreme Court. The matter is 

now pending consideration before the Law Commission. 

JUDICIAL RESPONSE 

The Government of Tamil Nadu granted a pension to anti-Hindi agitators. In R.R. Dalavai v. 

State of Tamil Nadu60, the Supreme Court held the scheme unconstitutional as it contained 

“the vice of disintegration and fomenting fissiparous tendencies.” If any State engages in 

exciting emotions against Hindi, or any other language, “such provocation has to be nipped in 

the bud because these are anti-national and anti-democratic tendencies.” The State had set 

aside the fund to meet the pension scheme through executive order without any legislative 

sanction. The Court ruled that the government could not authorise payment of pension by 

executive order. A Presidential order made training in Hindi compulsory for employees of the 

Central Government below the age of 45 years. The order emanated from the 

recommendations of the Parliamentary Committee (Art. 344)28 appointed to consider the 

recommendations of the Official Language Commission. The constitutional validity of the 

order was challenged, on the ground that it was inconsistent with Section 3 of the Official 

Languages Act, 1963, as amended in 1968, in as much as the order placed the non-Hindi 

speaking people at a disadvantage.  

The Central Government supported the order on the ground that it was aimed at promoting 

the policy of the constitutional provisions making Hindi as the official language of the Union, 

and that the order placed no one at a disadvantage even if one failed to qualify in Hindi 

because no penalty was attached thereto. On the other hand, those who completed the training 

were given incentives. The Supreme Court upheld the order in Union of India v. Murasoli 

Maran61. The order had been issued on the recommendation of the Parliamentary Committee 

appointed under Art. 344(4) and it kept in view the ultimate object to make Hindi the official 

language, and also took into account the circumstances prevailing in the country and, 

therefore, sought to provide for a gradual change. The order was not inconsistent with the 

                                                             
59 Usha Mehta vs. state of maharastra, 2004 6 SCC 264. 
60 AIR 1975 SC 1559. 
61 AIR 1977 SC 225. 
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Official Languages Act, 1963, which merely continues the use of the English language in 

addition to Hindi. The Act places no limitation on the power of the President to issue 

directions under Art. 344(6).30 

The Act and the order operate in different fields and have different purposes. The Act 

continues the use of the English language after the expiry of 15 years and, thus, extends the 

transitional period of 15 years. The Presidential order provides for the progressive use of the 

Hindi language. It keeps in view the steps to replace the use of the English Language. The 

Court also pointed out that the training in Hindi was being provided free of cost and during 

office time and no penalty was attached for failing to complete the training and so it placed 

no one at a disadvantage. 

VIII SCHEDULE TO THE CONSTITUTION 

Reference has been made to the VIII Schedule in Arts. 344(1) and 351. At present, the 

following 18 languages are mentioned in this Schedule viz.: Assamese, Bengali, Gujarati, 

Hindi, Kannada, Kashmiri, Konkani, Malayalam, Manipuri, Marathi, Nepali, Oriya, 

Punjabi, Sanskrit, Sindhi, Tamil, Telugu, and Urdu. Sindhi was added to the VIII 

Schedule by the Constitution Twenty-first Amendment Act, 1967.32 Konkani, Manipuri, and 

Nepali languages were added by the Constitution Seventy-first Amendment in 1992. Bodo, 

Dogri, Maithili, and Santhali were introduced by the Constitution (Ninety-second 

Amendment) Act, 2003. The Supreme Court has ruled in Kanhaiya Lal Sethia v. Union of 

India that to include or not to include a particular language in the VIII Schedule is a policy 

matter of the Central Government and the Court cannot interfere in the matter. Further, no 

one has any Fundamental Right to compel the Centre to include any particular language in 

the Schedule. 

96TH AMENDMENT: 

Rajya Sabha, the Upper house of Indian Parliament, on 24 March 2011 adopted the 

Constitution (113th) Amendment Bill to change the name of the language Oriya to Odiya. 

The bill was already passed by the Lok Sabha in November 2010. The bill now will be sent to 

the President of India for his/her assent. The bill was introduced by the Union Home Minister 

P Chidambaram in Rajya Sabha on the basis of a resolution passed by the Orissa assembly on 

28 August 2008 to change the name of the Oriya language to Odiya. The bill was adopted by 

all 169 members present and voting, cutting across the party lines. Earlier, the government of 
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Orissa passed the resolution to change the name of the state on 28 August 2008 and 

forwarded it to the Union government of India. As by the provision to Article 3 of the 

Constitution, the President referred the bill to the state legislature of Orissa for expressing its 

views. Article 3, in the Constitution of India, deals with the formation of new states and 

alteration of areas, boundaries, or names of existing states.  

 The Constitution (One Hundred and Thirteenth Amendment) Bill, 2010 seeks to change of 

name of the language mentioned in the Eighth Schedule (Articles 344 (1) and 351) of the 

Constitution of India, from Oriya to Odia and translate the word Odia in Hindi language and 

authorised the government of Orissa to place the matter before Government of India for 

change of name of the state and change of the language of the state and change of their Hindi 

translations. Such a bill needs the support of at least two-thirds of members present and 

voting. Moreover, the majority of the house should be present for voting. The strength of the 

Rajya Sabha is 245 at present. Eighth Schedule of the Constitution of India enlists 22 

languages. Under Article 368, there is a provision to amend the constitution of India. Article 

368 of the Indian Constitution: 2[(1) Notwithstanding anything in this Constitution, 

Parliament may in the exercise of its constituent power amend by way of addition, variation 

or repeal any provision of this Constitution in accordance with the procedure laid down in 

this article. 3[(2)] An amendment of this Constitution may be initiated only by the 

introduction of a Bill for the purpose in either House of Parliament, and when the Bill is 

passed in each House by a majority of the total membership of that House and by a majority 

of not less than two-thirds of the members of that House present and voting, [it shall be 

presented to the President who shall give his assent to the Bill and thereupon] the 

Constitution shall stand amended in accordance with the terms of the Bill. It is only in the 

case of a limited category of constitutional provisions, that the bill should be approved by at 

least half of the legislative assemblies of the states of India. For instance, matters and issues 

related to the election of the President and the Vice-President, executive powers of the Union 

and the states related to the division of legislative powers between center and states, issues 

related to Supreme Court and High Courts, representation of states in Parliament, amendment 

in the Article 368 itself. Constitution 96th Amendment Act, 2011 pertains to the change of 

the entry of Oriya Language to Odia in the 8th Schedule of Constitution of India. Orissa 

Assembly had passed a resolution unanimously on August 28, 2008, urging the Union 

government to correct the spelling of the name and language of the state misspelled in the 

first and eighth schedule of the Constitution 
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CONCLUSION: 

With this amendment, the spelling of the name of Orissa was changed to Odisha as a 

statutory act and its language from Oriya to Odia in the 8th schedule of the Constitution of 

India as a Constitutional amendment act. Schedule 1 was changed. For example, if Orissa 

becomes Odisha, entry 10 in schedule 1 was changed from Orissa to Odisha. Wherever the 

term “Orissa” has been used in the constitution, it was subjected to change (for example 

Article 164). Entry in the Fourth Schedule was changed. 
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AMENDMENT ACT 97 OF THE CONSTITUTION 

 

ABSTRACT 

The 2011 Constitution Act (97th Amendment) applies to cooperative societies functioning in 

India and it seeks to solve and build an innovative way to manage all the challenges posed by 

these communities. The following article discusses in detail the need for this amendment, its 

scope, its effect on co-operative societies, and some relevant case laws relating to the same.  

KEYWORDS 

Legal, amendments, constitutional, constitution, article, cooperative, societies, municipal, 

case laws, research, India 

INTRODUCTION 

The notion of cooperatives is not new to human beings. In fact, it dates back to the man 

himself, and today they are a common mode of organization found in virtually all nations. 

So, what is a cooperative, basically? As we understand that the term 'cooperation' means 

working together, as lonely and helpless people come together and pool their wealth to 

accomplish shared economic and social aims, a 'co-operative' is similarly a' Self-help by 

mutual-help is the core concept behind a cooperative, which also fosters a sense of fraternity 

among its members and instills universal values in them for better living. Literally speaking, 

cooperatives are an independent group of citizens who, in a collectively owned and publicly 

managed organization, freely come together to fulfill their shared economic, social, and 

cultural needs and aspirations. For e.g., AMUL (Anand Milk Union Limited) is a trademark 
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of the Gujarat Milk Co-operatives and is now considered to be one of India's largest 

cooperatives. The milk that is then used to make pouch milk and other products is obtained 

by Anand Union dairy farmers and the income from the sale of these products is spread 

among the farmers. Every dairy farmer in the cooperative's shareholder and they benefit on 

the basis of their investment in milk. 

As India consists of both urban and developed parts, as well as rural and underdeveloped 

parts, cooperatives play a significant role in the growth of our country. Indeed, much of the 

population belongs to rural areas and is engaged in agricultural activity, and India can never 

really progress without its growth. Co-operatives have long aimed to reduce poverty and 

support the needy by supplying them with farm credits and funds and, at concessional prices, 

to fulfill their consumption requirements. One of the main sources of rural finance in India is 

the Rural Credit Co-operatives set up under NABARD (National Bank for Agriculture and 

Rural Development). As the key purpose of a cooperative is not to gain profits, but to benefit 

its members, cooperatives are often favoured over private banks. 

But for different reasons, the cooperatives that were essentially created to help citizens solve 

their financial difficulties were infected. There were occasions where the polls were delayed 

for an unspecified amount of time and the incumbent remained in power and the persons who 

were/are in possession of the cooperatives were/are basically the individuals who have joined 

cooperatives for personal benefit many times. This causes personal interests to clash with the 

interests of the cooperatives and ultimately adversely affects the output of the cooperatives. 

Previously, insufficient professionalism on the part of cooperatives was largely found, 

resulting in low productivity and inadequate facilities. There was also a lack of constructive 

involvement by participants in cooperative management. Members are the basic partners of 

every cooperative since the organization's development relies entirely on its funding. But, 

sadly, neither the participants are aware of their position; nor are the other stakeholders ready 

to accept and appreciate this role, such as the management committee, workers, government, 

etc. Members must understand that their everlasting diligence alone will, as they have always 

desired, guarantee the liberty, freedom, and advancement of their cooperative operations. 

'A cooperative with vigilant members and a weak financial base would be preferred over a 

cooperative with casual members with a strong financial base,' according to Luzzati, a 

prominent Italian co-operator. The government should be criticized at the outset because it 

gave cooperatives too many advantages, such as reserving products, some extra advantages 
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such as finance facilities, but little transparency that led to more and more lethargy for these 

cooperatives. 

They became over-dependent on government aid, which in turn destroyed the efficiency and 

nature of the cooperatives and led to outside intervention. There was, however, a need for 

uniformity in the law of cooperatives, especially with regard to issues critical to the 

autonomous and democratic functioning of cooperatives. That was when the 2011 Act of the 

Constitution (97th Amendment) came into effect. 

THE CONSTITUTIONAL (97TH AMENDMENT) ACT, 2011: 

The 2011 Constitution Act (97th Amendment) applies to cooperative societies functioning in 

India. It seeks to solve and build an innovative way to manage all the challenges posed by 

these communities. It seeks to encourage the economic activities of cooperatives, which, in 

turn, will support the development of rural India. 

A number of major changes in the Indian Constitution were brought about by the amendment. 

Right after Part IXA (Municipals) with respect to cooperatives functioning in India, a new 

Part IXB was added. This section includes clauses relating to the incorporation, the 

composition of the Board of Directors, the appointment of members and directors of the 

Board of Directors, the operation of this section, among others, etc., in order to bring about 

uniformity in the election procedure of its members and of the Board of Directors and, 

subsequently, to address the difficulties they pose in relation to those matters. 

After 'unions and associations' in Article 19(1)(c) of Part III of the Constitution, the term 

'cooperatives' was introduced. This encourages all residents to form cooperatives by granting 

them the title of citizens' constitutional right. In addition, a new Article 43B has been applied 

to the Directive Principles of State Policy (Part IV) on the promotion of cooperative societies, 

which specifies that the State is committed to fostering the mutual development, independent 

operation, and competent management of cooperative societies. On April 3, 2018, the 

Manipur State Co-operative Union (MSCU) organized a District Level Seminar in 

Kangpokpi; the subject was "Empowering women and the weaker section through 

digitization," keeping in mind the Union's goal of propagating the spirit of cooperation to 

bring mass production through cooperative movement in the state while concentrating on 

empowering women and the weaker section throughout the state. The National Cooperative 

Union funded the event. 
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The Act further tackles the representational challenges encountered, thereby guaranteeing one 

reserved seat for the SC/ST and two for women on the board of each cooperative society. Mr. 

Guru Nath Jantikar, Vice-President of the Souharda Federal Cooperative of Karnataka State, 

thought this was a positive move and that the amendment would improve and prepare 

cooperatives to meet threats such as foreign direct investment in sectors such as retail trade. 

The Act also requires cooperatives to set up institutions to supervise the operation of 

elections. The Haryana government recently declared that a special electoral structure will 

soon be set up in the state to supervise the cooperative election process. The Governor of 

Haryana, Mr. Kaptan Singh Solanki, said that the government believes that strengthening the 

cooperative sector will allow citizens to build on their common power and that the 

establishment of the electoral authority will enable the cooperative organizations in the state 

to supervise, direct and monitor the election process. 

There was an overwhelming need for such a statutory amendment when the woes of the 

cooperative sector are much too numerous, long-lasting, and profoundly entrenched to 

contend within the existing legal system. 
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COMPARATIVE ANALYSIS OF CASE AND AMENDMENT 

Case 

    

The Thalappalam Coop case. The question was whether cooperative societies are public 

bodies to be protected under the scope of the RTI Act vs. the State of Kerala. The case 

concluded on the grounds of Ajay Hasia vs. Khalid Mujib that the degree of direct or indirect 

influence is not profound and omnipresent, so they should not be considered as governments, 

but can also meet the requirements of becoming a public authority. 

The Hon'ble Court discusses the Statute on the Right to Know, which grants people the right 

to access information under the jurisdiction of public authorities. Under Section 2(h) of the 

RTI Act, the concept of "public authority" is provided.[3] The court found the outline of the 

test needed for the "control" establishment. It was found that within the scope of Section 

2(h)(d)(I) of the RTI Act, mere oversight or control as such by a statute or otherwise of an 

individual does not render that body a public authority. On the basis of the subsequent 

observation court, the new term 'substantially financed' was specified and it was also 

established that financing could be direct or indirect. In addition to that court, after returning 

to the case of Plaser v Grimling [4], noted that the word "substantially funded" could not be 

understood strictly, adding that the funding must be "existing real, positive and real." The 

court also recognized that on several occasions the state may provide funds for various 

projects that the clause may not be involved in the agency finding that it varies. 

In the case of NGOs, even though they do not come under the framework of legislative 

regulation, it may also be identified that NGOs are significantly funded directly or indirectly 
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by the Government Fund. The NGO will then be placed under the concept of public authority 

by way of being sponsored by the state. The court has declared that the responsibility is on 

the claimant to show that he is requesting information from the body in order to benefit from 

the right to access the information. It also noted that the court concluded, with respect to 

privacy rights, that if the information is confidential and does not apply to any public function 

or interest, the public authority or officer is not obligated to comply with the applicant's 

request. 

Finally, cooperative corporations incorporated under the Cooperative Societies Act will not 

be treated as 'public authorities' because it cannot be proven that they are government-owned, 

regulated, or significantly funded. 

Amendment 

While in the case Thalappalam Services Cooperative Bank Ltd. vs. the State of Kerala, the 

Supreme Court claimed that the RTI Act did not extend to cooperative firms. But after the 

97th amendment was passed, the idea at the time reverted and guided a mutual community 

institution for a better future. 

In accordance with Article 19[5] of the Constitution of India, the right to freedom of speech 

and expression, to join associations or trade unions, to travel freely within the territory of 

India, to live and settle in a part of the territory of India, to practice any profession or to 

follow any occupation, trade or activity, and to assemble peacefully and without arms has 

been granted. As we are well aware of the fact that the creation of a cooperative society was 

already recognised as a constitutional right since the 97th Amendment and, in addition, the 

formation of a cooperative society is now also added to the fundamental responsibility under 

Article 43-B of Section IV, which notes that it is the responsibility of States to foster 

autonomous operation, democratic power, voluntary formation, and technical management.  

Part IX also has the provision of self-government that talks about the Panchayats in the 

Constitution of India. Now, with the introduction of Part IX C, the status of Local Self-

Government has been granted to cooperative societies. As such, however, the applicability of 

the RTI Act to cooperative societies remains uncertain. 

Several courts had given a contrary opinion on this issue, but cooperative societies were 

historically found beyond the control of the RTI Act because it was not recognised under the 
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Constitution as 'authority' or 'assembly' or 'institution' of self-government. Therefore, efforts 

to put cooperative societies under the RTI have failed and the authorities of these cooperative 

societies have often taken the stance that they should not come under the RTI Act. 

Illustration in Maharashtra, which is renowned for having a huge number of cooperative 

societies in which the cooperative sector often influences politics. The scale of corruption, 

bribery, and criminal practices in this field is still very high. Irresponsibility is still very 

strong in this field and also on the basis of knowledge that existing data on cooperative 

societies are not readily accessible. Statistics from the Maharashtra Department of 

Cooperative Societies in 2009-10 indicate that there were 2, 18,320 cooperative societies in 

Maharashtra, with a total membership of 5 crores of 42 lakhs. Thus, one might understand 

how, before the reform came into being, this industry such as this was unregulated and 

unaccountable. Since the passage of the 97th amendment, it is hoped that this area will shift 

in a better direction in the future. This is clear from the fact that, by amending their prior 

provisions, a vast number of states are taking proactive action. There are now different laws 

that enforce punishment for defaults, not ordering an election within a specified period, 

misconduct, irregularity, etc. 

It is important to note that panchayats and municipalities were not recognised by the 

Constitution of India before 1992, which did not indicate that there were no panchayats or 

municipalities at that time. There were these bodies in life. Yet their activity was subjective 

because of their autonomous status. Thus, because of the lack of normal elections, extended 

suspension, and inadequate representation of the poorer group, etc., they did not gain the 

prestige of being a responsible body. etc. Therefore, to give continuity certainty and strength 

to panchayat raj Part IX was inserted in the Constitution.   Urban Local Authorities were still 

unable to act successfully as vibrant representative self-government entities, however, the 

municipality gained the current prestige of being a leading democratic body with the 

incorporation of Part IX B. Today, with the 97th Amendment, Section IX B has been adopted 

to grant municipal self-government status to cooperative societies. 

As per RTI Act section 2 (h) “public authority” means any authority or body or institution of 

self-government established or constituted— 

a) by or under the Constitution; 

b) by any other law made by Parliament; 
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c) by any other law made by State Legislature; 

d) by a notification issued or order made by the appropriate Government, and now as per 

section 2 (h) (a) of RTI Act, Cooperative Societies have become an “authority” or 

“body” or “institution of self-government” established or constituted by or under the 

Constitution and hence are under the ambit of the RTI Act. 

CONCLUSION 

The practice of establishing cooperative societies has become one of the constitutional rights 

of an Indian person since the 97th amendment, i.e., the freedom to establish cooperative 

societies and its incorporation in Article 19 of the Constitution. In addition, the status of local 

self-government in the form of rural and urban civic bodies was also laid out in Part 9 of the 

Constitution. Therefore, voluntary associations have fallen within the scope of the Access to 

Know Act. But still, there is still no guarantee that this organization can be entirely 

resurrected by constitutional amendment. The dark shadow of a politician at the state level 

will continue to remind us of the experiences of parochialism in the event of an amendment 

to the panchayat. But the potential arrival of cooperative societies under the RTI act will 

ideally prevent various loopholes and drive this institution in a constructive direction. 
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99th CONSTITUTIONAL AMENDMENT ACT 2014 

 

“It is difficult to hold that the wisdom of appointment of judges can be shared with the 

political-executive. In India, the organic development of civil society, has not as yet 

sufficiently evolved. The expectation from the judiciary, to safeguard the rights of the 

citizens of this country, can only be ensured, by keeping it absolutely insulated and 

independent, from the other organs of governance,” Justice J.S. Khehar, the presiding judge 

on the five-judge Constitution Bench. 

WHAT IS COLLEGIUM SYSTEM? 

Collegium System is a system under which appointments and elevations of judges and 

lawyers to the Supreme Court and the High Courts, and also the transfer of judges to High 

Courts and the Apex court are decided by a forum of the Chief Justice of India and 4senior 

most judges of the Supreme Court. 

The Collegium System in India - History, Status Quo, and Alternatives 

The Constitution of India has embodied the concept of Independence of the Judiciary. 

However, the appointment of judges in the High Court and the Supreme Court has been left 

to the President, who works on the aid and advice of the council of ministers. The President 

shall act in accordance with such advice. Under initial scrutiny, it seems then that the 

Appointment of judicial seats is done by the Executive and the judiciary is left bereft of its 

independence. The only alternative that the President has in such a scenario is to sit over the 

decision of the council of ministers for an indefinite period. However, an action like this 

would make the President vulnerable and open to Impeachment. 

The constitution, therefore, in this regard, also has another condition specific to the 

appointment of the judges in the high courts and the supreme court. Article 124 (2) mandates 

the President to consult the judges of the court before appointing a judge in the same court. 

The ‘consultation’ however did not bind the president in the same way he is bound by the 



 

Page 170 of 208 
 

council of ministers and the president’s power to appoint judges before 1973 was just a 

formality and the appointments were on behalf of the executive government.  

The executive government showed the propensity to dissuade from the established practices 

from time to time. In 1973 when the 13judge bench in the Keshvananda Bharati case 

pronounced the 7:6 verdict. The Indra Gandhi led Government moved away from the 

convention of appointing the senior-most judge as to the CJI and appointed Justice A.N. Ray 

as the CJI, superseding three other senior-most judges. The three judges who were neglected 

were from the majority 7 compared to the minority 6. Justice Ray was from the minority 6, 

the side that favoured the Council of ministers so to say. The neglected judges resigned. 

Similarly, in 1977, Indra Gandhi led government-appointed Justice M.U. Beg instead of 

Justice Khanna who was senior, primarily speculated to be because of Justice Khanna’s 

view in the ADM Jabalpur case. This has fortunately never happened since and the practice 

of appointing the senior-most judge has been followed till now, the 47th CJI - Justice S.A. 

Bobde.  

Questions regarding the potency of the terms like consultation have time and again found 

their way to the apex court. The landmark case laws herein are called the three-judge cases. 

The First Judge Case - S.P. Gupta v. Union Of India, 1982 

The President had relied on the advice of the Chief Justice of the Delhi high court than the 

advice of the CJI and did not extend the term of an additional judge in the Delhi High Court. 

The question here was whether the President was bound by the advice of the CJI?  

The court by 4:3 majority has held that the non-extension is valid and that there is no 

primacy of one authority over another, i.e., CJI’s advice is not more valuable than the 

High Court’s chief under Article 217. 

The majority held that the meaning of the term, ‘consultation’ is not ‘concurrence’ and the 

power solely and exclusively lies in the President. (who as mentioned above, works on the 

behest of the Executive Government) 

This judgment was critiqued as it took away the little independence that had developed by 

way of the practice of consulting the CJI, Chief Justice of the High Court, and the Governor. 
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The counter-side was that the Executive is directly accountable to the people but the judiciary 

is not.  

The Second Judge Case - Supreme Court Advocates-on-Record Association v. Union of 

India, 1993 

In 1993, the following questions arose for consideration before a 9member bench of the 

Supreme Court- 

1. Whether the opinion of the Chief Justice of India in regard to the appointment of 

judges in the supreme court and high courts as well as in regards to the transfer of 

high court judges, is entitled to primacy?  

2. Whether the matter including the matter for fixation of the Judge-strength in the high 

court is justiciable? 

The matter was brought before the court through a PIL writ petition for filling up judicial 

vacancies, the petitioners alleged that the executive is not able to fulfill the posts of the higher 

judiciary on time and also not competent enough to appoint the most qualified judges. 

The majority consisting of J.S. Verma, Yogeshwar Dayal, G.N. Ray, Dr. A.S. Anand, and 

S.P. Bharucha, JJ. held that the opinion of the CJI has primacy in the matter of appointment 

of the High Court and the Supreme Court Judges and no appointment could take place under 

these provisions unless the conformity with the opinion of the CJI is present. The opinion of 

the CJI, here, is the opinion formed by the CJI collectively after taking into account the views 

of two senior-most judges. The court also held that the CJI should be the senior-most judge of 

the Supreme Court considered fit to hold the office.   

It also held that the strength of high court judges can be fixed. 

Another landmark decision, in this case, was that the proposal for appointment in this case of 

judges in Supreme Court should be made by the Chief Justice of India and in the case of a 

high court, by the Chief Justice of the High Court, and for the transfer of chief justice of the 

high court, the proposal should be initiated by the CJI.  

The rationale was that article 74(1) was circumscribed by the consultations under 124(2) and 

217(1) and all of them had to be read together and that giving exclusive powers to the council 
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of ministers would frustrate the consultation prescribed. Therefore, interaction and 

harmonisation of 74(1) with 124(2) and 217(1) is done. 

This follows from the 1991 case of Subhash Sharma v. Union of India. wherein the 

Supreme Court observed that the opinion of the CJI should have a preponderant role and that 

the procedure followed till then had been an oversimplification of the Constitutional 

Mechanism. 

The second judge case was widely celebrated as it overruled the effects of the First Judge 

case which limited the independence of the judiciary. 

Third Judge case - Re Presidential Reference, 1998 

In 1998, the then President K.R. Narayan issued a Presidential Reference for the word 

‘consultation’ in Article 217(1) and 222(1). The question was whether the consultation with 

the CJI was enough or the CJI and other judges be consulted for the process of consultation to 

be complete. 

A nine-judge bench held that the word consultation meant consultation with the plurality of 

judges including the CJI, the sole opinion of the CJI does not suffice and encompass the term 

consultation under these articles. 

Many believe that the Supreme Court took this opportunity presented to them by the 

President to further extend their Independence. This is seen as both boon and bane. The said 

case evolved the concept of what is today known as the Supreme Court Collegium.  

The Apex court held that the CJI shall consult a collegium, which consists of 4 other senior-

most judges. The Composition then becomes CJI + 4 senior-most judges of the Supreme 

Court. It was also held that if two of these other 4 judges give an adverse opinion to the CJI, 

then the CJI shall not recommend the names to the government. Another condition was that 

the Collegium must include the next CJI as well, which as mentioned above is based on 

seniority and fitness to hold office. 

In cases of transfer of a judge of a high court to another high court, the judicial review only 

lies (save for exceptions) when the other 4 judges have not been consulted by the CJI or the 

Chief Justice of any High Court concerned is not consulted. Concerned High Court here 
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means the High Court where the transfer takes effect from and the High court to where the 

transfer is sought. 

This way the Judiciary strengthened its powers and limited the executive’s interference. 

However, the same has been criticised on many grounds. 

Limitations Of The Collegium System 

1. When Judges appoint Judges, the essence of democracy is endangered. 

2. Had the Constitution makers found for the merits in this system, they would have 

expressed it in the Constitution. But the collegium is a concept that has evolved from 

the judiciary for the judiciary itself. 

3. Law Commission’s Report iterates that the Collegium System is an organisation 

inflicted with rampant nepotism and personal patronage. What a favour is done in 

exchange for a favour and inevitably, a judge’s son ends up becoming a judge. 

CONSTITUTION (99TH AMENDMENT) ACT, 2014 

An Act further to amend the Constitution of India 

Be it enacted by Parliament in the Sixty-fifth Year of the Republic of India as follows- 

Declared unconstitutional by Supreme Court Advocates-on-Record Assn. v. Union of 

India, 2015 SCC Online SC 964. 

1. Received the assent of the President on December 31, 2014, and published in the Gazette 

of India, Extra., Part II, Section 1, dated 31st December 2014. 

Statement of Objects and Reasons-The Judges of the Supreme Court are appointed under 

clause (2) of Article 124 and the Judges of the High Courts are appointed under clause (1) of 

Article 217 of the Constitution, by the President. The Ad-hoc Judges and retired Judges for 

the Supreme Court are appointed under clause (1) of Article 127 and Article 128 of the 

Constitution respectively. The appointment of Additional Judges and Acting Judges for the 

High Court is made under Article 224 and the appointment of retired Judges for sittings of the 

High Courts is made under Article 224-A of the Constitution. The transfer of Judges from 
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one High Court to another High Court is made by the President after consultation with the 

Chief Justice of India under clause (1) of Article 222 of the Constitution. 

2. The Supreme Court in Supreme Court Advocates-on-Record Assn. v. Union of 

India, (1998) 7 SCC 739, had interpreted clause (2) of Article 124 and clause (1) of Article 

217 of the Constitution with respect to the meaning of "consultation" as "concurrence". 

Consequently, a Memorandum of Procedure for the appointment of Judges to the Supreme 

Court and High Courts was formulated, and is being followed for an appointment. 

3. After a review of the relevant constitutional provisions, the pronouncements of the 

Supreme Court, and consultations with eminent Jurists, it is felt that a broad-based National 

Judicial Appointments Commission should be established for making recommendations for 

appointment of Judges of the Supreme Court and High Courts. The said Commission would 

provide a meaningful role to the judiciary, the executive, and eminent persons to present their 

viewpoints and make the participants accountable, while also introducing transparency in the 

selection process. 

4. The Constitution (One Hundred and Twenty-first Amendment) Bill, 2014 is an enabling 

constitutional amendment for amending relevant provisions of the Constitution and for 

setting up a National Judicial Appointments Commission. The proposed Bill seeks to insert 

new Articles 124-A, 124-B, and 124-C after Article 124 of the Constitution. The said Bill 

also provides for the composition and the functions of the proposed National Judicial 

Appointments Commission. Further, it provides that Parliament may, by law, regulate the 

procedure for appointment of Judges and empower the National Judicial Appointments 

Commission to lay down procedure by regulation for the discharge of its functions, manner 

of selection of persons for an appointment, and such other matters as may be considered 

necessary. 

5. The proposed Bill seeks to broad base the method of appointment of Judges in the 

Supreme Court and High Courts, enables participation of judiciary, executive, and eminent 

persons, and ensures greater transparency, accountability, and objectivity in the appointment 

of the Judges in the Supreme Court and High Courts. 

6. The Bill seeks to achieve the above objectives. 
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1. Short title and commencement-(1) This Act may be called the Constitution (Ninety-ninth 

Amendment) Act, 2014. 

(2) It shall come into force on such date as the Central Government may, by notification in 

the Official Gazette, appoint. 

2. Amendment of Article 124.-In Article 124 of the Constitution, in clause (2),-- 

(a) for the words "after consultation with such of the Judges of the Supreme Court and of the 

High Courts in the States as the President may deem necessary for the purpose", the words, 

figures, and letter "on the recommendation of the National Judicial Appointments 

Commission referred to in Article 124-A" shall be substituted; 

(b) the first proviso shall be omitted; 

(c) in the second proviso, for the words "Provided further that", the words "Provided that" 

shall be substituted. 

3. Insertion of new Articles 124-A, 124-B, and 124-C.-After Article 124 of the 

Constitution, the following articles shall be inserted, namely- 

"124-A. National Judicial Appointments Commission-(1) There shall be a Commission to be 

known as the National Judicial Appointments Commission consisting of the following, 

namely- 

(a) the Chief Justice of India, Chairperson, ex officio; 

(b) two other senior Judges of the Supreme Court next to the Chief Justice of India - 

Members, ex officio; 

(c) the Union Minister in charge of Law and Justice - Member, ex officio; 

(d) two eminent persons to be nominated by the committee consisting of the Prime Minister, 

the Chief Justice of India and the Leader of Opposition in the House of the People or where 

there is no such Leader of Opposition, then, the Leader of single largest Opposition Party in 

the House of the People - Members: 
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Provided that one of the eminent persons shall be nominated from amongst the persons 

belonging to the Scheduled Castes, the Scheduled Tribes, Other Backward Classes, 

Minorities or Women: 

Provided further that an eminent person shall be nominated for a period of three years and 

shall not be eligible for re-nomination. 

(2) No act or proceedings of the National Judicial Appointments Commission shall be 

questioned or be invalidated merely on the ground of the existence of any vacancy or defect 

in the constitution of the Commission. 

124-B. Functions of Commission-It shall be the duty of the National Judicial Appointments 

Commission to- 

(a) recommend persons for appointment as Chief Justice of India, Judges of the Supreme 

Court, Chief Justices of High Courts and other Judges of High Courts; 

(b) recommend transfer of Chief Justices and other Judges of High Courts from one High 

Court to any other High Court; and 

(c) ensure that the person recommended is of ability and integrity. 

124-C. Power of Parliament to make law-Parliament may, by law, regulate the procedure for 

the appointment of Chief Justice of India and other Judges of the Supreme Court and Chief 

Justices and other Judges of High Courts and empower the Commission to lay down by 

regulations the procedure for the discharge of its functions, the manner of selection of 

persons for an appointment and such other matters as may be considered necessary by it.". 

4. Amendment of Article 127.-In Article 127 of the Constitution, in clause (1), for the words 

"the Chief Justice of India may, with the previous consent of the President", the words "the 

National Judicial Appointments Commission on a reference made to it by the Chief Justice of 

India, may with the previous consent of the President" shall be substituted. 

5. Amendment of Article 128.-In Article 128 of the Constitution, for the words "the Chief 

Justice of India", the words "the National Judicial Appointments Commission" shall 

be substituted. 
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6. Amendment of Article 217.-In Article 217 of the Constitution, in clause (1), for the 

portion beginning with the words "after consultation", and ending with the words "the High 

Court", the words, figures and letter "on the recommendation of the National Judicial 

Appointments Commission referred to in Article 124-A" shall be substituted. 

7. Amendment of Article 222.-In Article 222 of the Constitution, in clause (1), for the words 

"after consultation with the Chief Justice of India", the words, figures and letter "on the 

recommendation of the National Judicial Appointments Commission referred to in Article 

124-A" shall be substituted. 

8. Amendment of Article 224.-In Article 224 of the Constitution- 

(a) in clause (1), for the words "the President may appoint", the words "the President may, in 

consultation with the National Judicial Appointments Commission, appoint" shall 

be substituted; 

(b) in clause (2), for the words "the President may appoint", the words "the President may, in 

consultation with the National Judicial Appointments Commission, appoint" shall 

be substituted. 

9. Amendment of Article 224-A.-In Article 224-A of the Constitution, for the words "the 

Chief Justice of a High Court for any State may at any time, with the previous consent of the 

President", the words "the National Judicial Appointments Commission on a reference made 

to it by the Chief Justice of a High Court for any State, may with the previous consent of the 

President" shall be substituted. 

10. Amendment of Article 231.-In Article 231 of the Constitution, in clause (2), sub-clause 

(a) shall be omitted. 

 

WHAT IS NJAC? 

The National Judicial Appointments Commission (NJAC) was established by the Union 

government of India by amending the constitution of India through the 99th Constitutional 

Amendment Act, 2014. The amendment act was passed by both the Houses of Parliament 

with two-thirds of the majority in August 2014. Along with the amendment act, the NJAC 
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Bill 2014 was also passed by the Parliament. The bills were approved by the 20 state 

legislatures and the President of India gave his assent to the bills in December 2014. The two 

acts came into force from 13th April 2015. 

The National Judicial Appointments Commission (NJAC) established under the NJAC Bill 

2014, replace the over two-decade-old collegium system followed for the appointments of the 

judges of the Supreme Court and the 24 high courts. The headquarters of the commission was 

to be in New Delhi. 

Composition of NJAC 

The 99th amendment of the Constitution inserted a new Article 124A, which provides for the 

composition of the NJAC. According to this, NJAC would consist of: 

● Chief Justice of India (Chairperson) 

● Two seniors most Supreme Court Judges next to the Chief Justice of India 

● The Union Minister of Law and Justice 

● Two eminent persons (to be nominated by a committee consisting of the Chief Justice 

of India, Prime Minister of India and the Leader of Opposition in the Lok Sabha or 

the leader of the single largest opposition party in the House where there is no such 

Leader of Opposition) 

Of the two eminent persons, one person would be from the SC/ST/OBC/minority 

communities or be a woman. The eminent persons shall be nominated for a period of three 

years and shall not be eligible for re-nomination. 

Functions of the NJAC 

According to a new article 124B, the functions of the NJAC will be as follows: 

● Recommending persons for appointment as Chief Justice of India, judges of Supreme 

Court of India, Chief Justices of high courts, and other judges of the high courts. 

● Recommending transfer of Chief Justices and other Judges of High Courts from one 

High Court to any other High Court 
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● Ensuring that the recommended persons have ability and integrity. 

Procedure for Selection of the Chief Justice of Supreme Court 

The act mandates the NJAC to recommend the name of the senior-most judge of the Supreme 

Court for appointment as Chief Justice of India. Provided, he must be considered fit to hold 

the office. 

Procedure for Selection of the other judges of Supreme Court 

NJAC shall recommend names of persons on the basis of their ability, merit, and 

other criterion specified in the regulations. 

Procedure for Selection Chief Justices of HCs: 

The NJAC is to recommend a Judge of a High Court to be the Chief Justice of a High Court 

on the basis of seniority across High Court judges. The ability, merit, and other criteria of 

suitability as specified in the regulations would also be considered. 

Appointment of other HC Judges 

In case of appointment of a regular Judge of a High Court, the commission will also seek 

views in writing from: 

● Governor of the state 

● Chief Minister of the state 

● Chief Justice of the High Court 

● Veto Power of NJAC members 

The members of NJAC have veto power in the selection of other judges of SC and HC. The 

NJAC shall not recommend a person for appointment if any two of its members do not agree 

to such recommendation. 

Power of President to require reconsideration 
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The act empowers the president to reconsider the recommendations made by it. If the NJAC 

makes a unanimous recommendation after such reconsideration, the President shall make the 

appointment accordingly.  

The challenge to the NJAC act 

The NJAC act was challenged in Supreme Court by Supreme Court Advocates on Record 

Association (SCAORA) and others contending that the new law is unconstitutional and it is 

aimed at hurting the independence of the judiciary. After accepting the petition, on October 

16, the five-member constitutional bench of Supreme Court headed by Justice J.S. Khehar 

with a 4:1 majority has declared the National Judicial Appointments Commission and the 

99th Constitutional Amendment act as ‘unconstitutional and void’. 

The judgement of the Supreme Court bench 

● The Constitution (Ninety-ninth Amendment) Act, 2014 and the National Judicial 

Appointments Commission Act, 2014, is declared unconstitutional and void. 

● The system of appointment and transfers of Judges' higher judiciary, as existing prior 

to the Constitution (Ninety-ninth Amendment) Act, 2014 (called the “collegium 

system”), is declared to be operative. 

● The clauses provided in the amendment are inadequate to preserve the primacy of the 

judiciary, a basic feature of the constitution. 

● The inclusion of Law Minister in the commission impinged both on the independence 

of the judiciary and the doctrine of separation of powers between the judiciary and the 

executive. 

● The bench also rejected for reference to a larger Bench, and for reconsideration of the 

Second and Third Judges cases. 

● To consider the introduction of appropriate measures, if any, for an improved working 

of the “collegium system”. 

Analysis: Collegium vs Commission 
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The Supreme Court bench held that the clauses in the amendments are inadequate to preserve 

the primacy of the judiciary and the inclusion of the Law Minister in the NJAC has impinged 

on both the independence of the judiciary and the doctrine of separation of powers, which are 

basic features of the constitution. It also asserted that the better functioning of the judiciary 

must not be secured at the expense of its independence. 

By striking down the Constitutional amendment the Supreme Court has sought to ensure that 

the executive does not have a say in the appointment of the higher judiciary. In India, the 

government is the major litigant in crucial cases. In such a situation, the inclusion of a law 

minister representing the executive for appointment and transfer of judges will result in a 

conflict of interest. The executive may seek reciprocation from the judiciary for appointing 

their favorites. The public confidence in the judiciary will also be lost if the major litigant has 

a role in the appointment and transfer of judges. 

Under the NJAC Act, the executive sought to bring two eminent persons into the voting 

process, with veto powers. The bench said that this will promote the “spoils system”.  As 

there is no particular criterion to decide who is an eminent person, the eminent persons may 

be unspecialized people without judicial experience. The selection panel with CJI, Prime 

Minister, and Leader of Opposition as members have given a major role to the political class. 

 The veto power of eminent persons will reduce the importance of the Chief Justice of India 

and Executive in the appointing process. The eminent persons may exercise the veto without 

giving any reasons and it will disturb the appointment process. 

Under NJAC, the president cannot even ask the views of anybody (including other judges and 

civil society) which was permissible in the collegium system. 

Article 124C empowered the parliament to change the structure of NJAC through the 

ordinary law-making process. This is a violation of the theory of separation of powers and 

gave the legislative pillar ‘unprecedented powers. 

As pointed out earlier, the collegium system is fraught with its problems. The NJAC is trying 

to provide an alternative to the collegium system. The NJAC had been set up to provide a 

balance in the selection of judges with representations from the judiciary, executive, and 

outside. As pointed out by the government, judges cannot be the sole judges of their own 

case. They should be accountable. The constitution provides for stringent conditions for 

amending the constitution, demands the support of both the houses of the parliament and of 
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the majority of state legislators. The NJAC bill passed through the constitutional amendment 

process and the bench’s rejection of it amounts to a negation of the people’s will.  

NJAC Case - Supreme Court Advocates on Records Association v. Union of India 

The above-mentioned NJAC’s constitutionality came into question and on 16 October 2015 

the Supreme Court by a majority of 4:1 struck down the NJAC Act, 2014 declaring it to 

be ‘unconstitutional’ which meant to replace the two-decade-old collegium system of 

appointing judges in the higher judiciary.  The majority view was that the issue of 

appointment has direct nexus with the independence of the judiciary envisaged in Article 50 

and throughout the constitutional history and working of the Republic of India 

The judgement was hailed by lawyers Prashant Bhushan and Ram Jethmalani, who had 

appeared for the petitioners challenging NJAC, while other jurists, lawyers, and activists such 

as KK Venugopal, KTS Tulsi, and Jayaprakash Narayana opposed it.  

The only one of the five-judge bench of the Supreme Court led by Khehar, which ruled 

against NJAC, who opposed the decision was Jasti Chelameswar. argued that the proposed 

composition of the NJAC would not be a constitutional issue and that it could have acted “as 

a check on unwholesome trade-offs within the collegium and incestuous accommodations 

between Judicial and Executive branches.”  

Later developments 

On 3 November 2015, the Supreme Court upheld that it is open to bringing greater 

transparency in the collegium system within the following existing four parameters, with 

opinions from both the parties (petitioners who challenged the NJAC and the government).  

● How the collegium can be made transparent 

● The fixing of the eligibility criteria for a person to be considered suitable for 

appointment as a judge 

● A process to receive and deal with complaints against judges without compromising 

on judicial independence 

● Debate on whether a separate secretariat is required, and if so, its functioning, 

composition, and powers 



 

Page 183 of 208 
 

On 19 November 2015, Attorney General Mukul Rohatgi informed the Supreme Court that 

the central government will not prepare a draft memorandum for judicial appointments 

contrary to committed earlier and suggested the same to be done through a judgement.  

Modern Problem requiring Modern Solutions 

The collegium system was again considered to be operational and the NJAC struck down. 

However, a new never-seen-before problem is now seeping into the system. An Article 

penned down by a Retired Judge of the Supreme Court J. Madan B Lokur for the Indian 

Express states that “It seems to me that the unconstitutional NJAC is rearing its head and is 

now Frankenstein’s Monster. The advice of 2 eminent persons postulated by the NJAC is no 

longer required.” 

The CJI wrote letters to the Union law Minister that many of the recommendations made by 

the collegium were still pending and the vacancies in the High courts were as mammoth as 

37% and it was also reported that the collegium is yet to decide on some recommendations 

because it was yet to receive some information from the Government. The article then states 

that it is because of such fallacies in the system that the Union government now seems to be 

the one calling the shots. 

The collegium also recommended that one additional judge of the Allahabad High Court be 

made a permanent judge, the Union in this regard rejected the reports and recommendations 

of the collegium. The natural reaction would have been filing a writ of quo warranto, but 

instead no one protested - not a single word. This silence has vested the Executive with an 

unwarranted power. 

A problem like this has only arisen because the enthusiasm of the judiciary while deciding all 

the aforementioned cases has not been met by equivalent action later. 
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101 AMENDMENT OF THE CONSTITUTION 

 

The One Hundred and First Amendment of the Constitution of India, officially known as The 

Constitution (One Hundred and First Amendment) Act, 2016, introduced a national Goods 

and Service Tax (GST) in India from 1st April 2017. The GST is a Value Added Tax (VAT) 

and is proposed to be a comprehensive indirect tax levied on manufacture, sale, and 

consumption of goods, as well as services at the national level which will replace all indirect 

taxes, levied on goods and services by a single tax on the supply, right from the manufacturer 

to the consumer. 

Amendment of the Constitution  

There are three ways of amending the Constitution: 

● Bills passed by a simple majority 

● Bills passed by a special majority of 2/3rd of the members present and voting. 

● Bills passed by a special majority along with ratification of legislatures of ½ of the 

states. 

Amendments: 

The 101st Amendment Act inserts repeals and amends certain parts of the Constitution. 

The following Articles have been inserted- 

 Article 246A: 

(1) Notwithstanding anything contained in Articles 246 and 254, Parliament, and, subject to 

clause (2), the Legislature of every State, have the power to make laws with respect to goods 

and services tax imposed by the Union or by such State. 
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(2) Parliament has exclusive power to make laws with respect to goods and services tax 

where the supply of goods, or of services, or both take place in the course of inter-State trade 

or commerce. 

Explanation—The provisions of this Article, shall, in respect of goods and services tax 

referred to in clause (5) of Article 279A, take effect from the date recommended by the 

Goods and Services Tax Council. 

By this Article, the State Legislatures now have the power to make individual laws with 

respect to GST imposed by the Centre and to make necessary arrangements for the 

implementation of the same in inter-state trade, while the Centre has exclusive power to make 

GST laws in case of inter-state trade. Both the Union and States in India now have concurrent 

powers to make law with respect to goods & services. 

Article 269A: 

(1) Goods and services tax on supplies in the course of inter-State trade or commerce shall be 

levied and collected by the Government of India and such tax shall be apportioned between 

the Union and the States in the manner as may be provided by Parliament by law on the 

recommendations of the Goods and Services Tax Council. 

Explanation—For the purposes of this clause, the supply of goods, or of services, or both in 

the course of import into the territory of India shall be deemed to be the supply of goods, or 

of services, or both in the course of inter-State trade or commerce. 

(2) The amount apportioned to a State under clause (1) shall not form part of the 

Consolidated Fund of India. 

(3) Where an amount collected as a tax levied under clause (1) has been used for payment of 

the tax levied by a State under Article 246A, such amount shall not form part of the 

Consolidated Fund of India. 

(4) Where an amount collected as the tax levied by a State under Article 246A has been used 

for payment of the tax levied under clause (1), such amount shall not form part of the 

Consolidated Fund of the State. 
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(5) Parliament may, by law, formulate the principles for determining the place of supply, and 

when a supply of goods, or of services, or both take place in the course of inter-State trade or 

commerce. 

In the case of inter-state trade, the amount collected by the Centre is to be apportioned 

between the Centre and the States as per recommendations of the GST Council. That is under 

GST, where the center collects the tax, it assigns the state’s share to the state, while where the 

state collects the tax, it assigns the center’s share to the center. Such proceeds shall not form a 

part of the Consolidated Fund of India. 

Article 279A: 

(1) The President shall, within sixty days from the date of commencement of the Constitution 

(One Hundred and First Amendment) Act, 2016, by order, constitute a Council to be called 

the Goods and Services Tax Council. 

(2) The Goods and Services Tax Council shall consist of the following members, namely: 

(a) the Union Finance Minister:- Chairperson; 

(b) the Union Minister of State in charge of Revenue or Finance:- Member; 

(c) the Minister in charge of Finance or Taxation or any other Minister nominated by each 

State Government:- Members. 

(3) The Members of the Goods and Services Tax Council referred to in sub-clause (c) of 

clause (2) shall, as soon as may be, choose one amongst themselves to be the Vice-

Chairperson of the Council for such period as they may decide. 

(4) The Goods and Services Tax Council shall make recommendations to the Union and the 

States on— 

(a) the taxes, ceases, and surcharges levied by the Union, the States and the local bodies 

which may be subsumed in the goods and services tax; 

(b) the goods and services that may be subjected to, or exempted from the goods and services 

tax; 
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(c) model Goods and Services Tax Laws, principles of the levy, apportionment of Goods and 

Services Tax levied on supplies in the course of inter-State trade or commerce under Article 

269A and the principles that govern the place of supply; 

(d) the threshold limit of turnover below which goods and services may be exempted from 

goods and services tax; 

(e) the rates including floor rates with bands of goods and services tax ;  

(f) any special rate or rates for a specified period, to raise additional resources during any 

natural calamity or disaster; 

(g) special provision with respect to the States of Arunachal Pradesh, Assam, Jammu and 

Kashmir, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura, Himachal Pradesh, and 

Uttarakhand; and 

(h) any other matter relating to the goods and services tax, as the Council may decide. 

(5) The Goods and Services Tax Council shall recommend the date on which the goods and 

services tax be levied on petroleum crude, high-speed diesel, motor spirit (commonly known 

as petrol), natural gas, and aviation turbine fuel. 

(6) While discharging the functions conferred by this Article, the Goods and Services Tax 

Council shall be guided by the need for a harmonized structure of goods and services tax and 

for the development of a harmonized national market for goods and services. 

(7) One-half of the total number of Members of the Goods and Services Tax Council shall 

constitute the quorum at its meetings. 

(8) The Goods and Services Tax Council shall determine the procedure in the performance of 

its functions. 

(9) Every decision of the Goods and Services Tax Council shall be taken at a meeting, by a 

majority of not less than three-fourths of the weighted votes of the members present and 

voting, in accordance with the following principles, namely: 

(a) the vote of the Central Government shall have a weight of one-third of the total votes cast, 

and 
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(b) the votes of all the State Governments taken together shall have a weight of two-thirds of 

the total votes cast, in that meeting. 

(10) No act or proceedings of the Goods and Services Tax Council shall be invalid merely by 

reason of— 

(a) any vacancy in, or any defect in, the Constitution of the Council; or 

(b) any defect in the appointment of a person as a Member of the Council; or 

(c) any procedural irregularity of the Council not affecting the merits of the case. 

(11)The Goods and Services Tax Council shall establish a mechanism to adjudicate any 

dispute — 

(a) between the Government of India and one or more States; or 

(b) between the Government of India and any State or States on one side and one or more 

other States on the other side; or 

(c) between two or more States, arising out of the recommendations of the Council or 

implementation thereof. 

This Article provides for the constitution of a GST Council along with its powers and 

positions. The process of decision-making also has to be done through voting. 

Repealed Articles:– 

Article 268A 

This sec., as inserted by Section 2 of the Constitution (Eighty-eighth Amendment) Act, 2003 

relating to Service tax levied by the Union and collected and appropriated by the Union and 

the States. 

Amended Articles:- 

1. The residuary power of legislation of Parliament under Article 248 is now subject to 

Article 246A. 
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2. Article 249 has been changed so that if the 2/3rd majority resolution is passed by Rajya 

Sabha, the Parliament will have powers to make necessary laws with respect to GST also in 

the national interest. 

3. Article 250 has been amended so that the Parliament will have powers to make laws 

related to GST during the emergency period. 

4. Article 268 has been amended so that excise duty on medicinal and toilet preparation will 

be omitted from the state list and will be subsumed in GST. 

5. Article 269 would empower the Parliament to make GST related laws for inter-state 

trade/commerce. 

6. Article 270 now provides for the collection and distribution of tax to be done according to 

Article 246A. 

7. Currently, under Article 271, GST has been exempted from being part of the Consolidated 

Fund of India. 

8. Article 286 has been amended to include the supply of goods and/or services under its 

ambit than just sale or purchase of goods. 

9. Article 366 now includes the definitions of Goods and Service Tax, Services and State 

10. Article 279A has also been brought under the ambit of Article 368. 

Amended schedule- 

The Sixth Schedule has been amended to give power to the District Councils to levy and 

collect taxes on entertainment and amusements. (para 8, sub-para3) 

The Seventh Schedule has been amended thus- 

1) In the Union List, petroleum crude, high-speed diesel, motor spirit (petrol), natural 

gas, and aviation turbine fuel, tobacco and tobacco products have been removed from 

the ambit of GST and have been subjected to Union jurisdiction. Newspapers, 

advertisements, and Service Tax have been brought under GST. (entries 84, 92, 92C) 
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2) In the State List, petroleum crude, high-speed diesel, motor spirit (commonly known 

as petrol), natural gas, aviation turbine fuel, and alcoholic liquor for human 

consumption have been included, except where the sale is in course of inter-State or 

International trade and commerce. Entry tax and Advertisement taxes have been 

removed. Taxes on entertainment only to be included to the extent of that imposed by 

local bodies. (entries 52, 54, 55, 62) 

Compensation and Transition 

Upon recommendation by GST Council, the Parliament will provide compensation to the 

States in case of any loss due to the implementation of GST for five years. However, no 

redressal against the advice or decisions of the GST council has been provided to the States. 

Special powers have been given to the president to make such necessary adaptations and 

modifications by order within a period of three years for removing any difficulty that may 

arise. 

Finally, for the transitional period, it has been provided that laws inconsistent with the above 

provisions shall continue to be in force until repealed by the legislature, or until a year has 

elapsed, whichever is earlier. 
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AMENDMENT ACT 103 OF CONSTITUTION 

 

ABSTRACT 

The government of India introduced the additional 10 percent reservations for economically 

backward classes in the 103rd Constitutional Amendment Act, 2019. The problem with this 

amendment is of 50% maximum limit for reservation as it may, in turn, violate the basic 

structure doctrine. Henceforth, the problem and challenges that have arisen due to the given 

amendment are being addressed in this paper. Through this research paper, the researcher 

aims to understand the validity and requirement of reservations in India especially the 

additional 10% reservations in India. The methodology adopted by the researcher is the 

doctrinal methodology and using this methodology it has been found out that the amendment 

affects the equality principle, breaches the 50% maximum limit for reservation, and violates 

basic structure doctrine. 

KEYWORDS: Amendment, Basic Structure Doctrine, Constitution, Equality Principle, 

Reservation 

INTRODUCTION 

In Indian Constitutional law, Reservation is taken into account to be a form of affirmative 

action whereby the sure share of seats are reserved within the public sector units, union and 

state civil services, union and state government departments, and altogether public and 

personal educational institutions except within the spiritual or linguistic minority educational 

institutions, for the socially and educationally backward communities and also 

the regular castes and tribes United Nations agency are inadequately painted in these services 

and establishments. 

Its been years since India got independence, but still, the current system requires seats for a 

few explicit sections of the society.     There exist completely different castes of 

individuals in India like scheduled castes, scheduled tribes, other backward classes, and upper 

castes citizens called general category citizens. Except for the people belonging to the general 
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category i.e. the upper caste citizens, all the other residing classes in India are entitled to 

the advantage of reservations.   The aim of a civilised society ought to be to secure the 

dignity of each individual. The absence of equal opportunity in all walks of social life is a 

denial of equal status and opportunity. There can’t be any dignity without equality of status 

and opportunity. With this objective, the reservations found their way. However, in the 

current times, this policy is losing its objective for the aim it had been created.        

The legal history of reservations in India portrays that from 1951 onwards whenever the 

Supreme Court gave an adverse ruling on any aspect of reservations in India, the Parliament 

then thereby would amend the Constitution to reverse or overcome the inconvenient judicial 

pronouncements. One of the steps taken is the 103rd Amendment 2019 that aimed 

toward overcoming the Supreme Court’s rulings that economic reservation can’t be the sole 

criterion for reservation and also the total reservations shouldn’t be more than 50 percent. 

The Constitution (103rd Amendment) Act, 20192, has amended two fundamental rights that 

are  Article 15 and Article 16 of the Constitution of India. These two articles are the bedrock 

of reservation in areas related to education and government jobs. By adding two new clauses 

to Article 15 and 16 of the Indian constitution the state is now empowered to provide a 

maximum of 10 percent reservation for “economically weaker sections” of citizens. This in 

turn increases the total reservations over and above the existing scheme to 59.50 percent. 

Article 15 of the Indian Constitution, prohibits discrimination on the grounds of race, 

religion, caste, sex, or place of birth. The amendment aims to provide reservation to those 

who do not fall in 15(5) and 15 (4) (effectively, SCs, STs, and OBCs) i.e. economically 

weaker sections for admission to educational institutions other than the minority educational 

institutions referred to in clause (1) of Article 30. 

Article 16 of the Indian Constitution prohibits discrimination in employment in a government 

office. With amendment Article 16 (6) is added to provide reservations to people from 

economically weaker sections in government posts. 

Henceforth, the “economic weakness” shall be decided on the basis of “family income” and 

other “indicators of economic disadvantage.” 

The income limit of Rs. Eight lakhs and the asset limits prescribed for determining economic 

backwardness are the same as the limits fixed for determining the ‘creamy layer’ for OBC. 

This essentially means that the 103rd Amendment practically removes the difference between 



 

Page 194 of 208 
 

the OBC-NCL and the “EWS other than SC, ST, and OBC-NCL”. This would lead to treating 

unequals equally. 

The Supreme Court has consistently ruled that for a reservation to be reasonable and not 

defeat the main right to equality, the total reservations should not be greater than 50 percent. 

However, this ‘50 percent ceiling’ stands effectively breached by the latest Constitution 

amendment. 

HISTORY OF RESERVATION & IT’S CONTINUED EXISTENCE 

The reservation was introduced long before Independence for backward classes in areas 

including Presidency areas and Princely states. After the Constitution of India came into force 

in the 1950s, the Centre, as well as the States, implemented reservations for SC and ST while 

several States implemented reservation for backward classes.  The major changes were made 

after Independence in the caste system when the Mandal Commission came into the picture 

and it assessed the socially educationally backward classes of citizens. 

Mandal Commission was established in the leadership of B.P. Mandal in 1979. This 

commission has made identification of ‘socially and educationally backward classes of 

citizens’. He made a determination on the basis of factors like social status, economic 

consideration, and educational criteria. The Mandal Commission identified around 3,743 

communities (including both Hindu and non-Hindu) as “Other Backward Classes” which 

constitutes nearly 52 percent of the population of India. However, in deference to the rulings 

of the Supreme Court limiting the total reservation to 50 percent, the Commission 

recommended only 27 percent reservation in jobs in Central Government in favour of OBC in 

addition to the 22.50 percent reservation already existing in favour of SC and ST. This took 

the overall quota to 49.5%. This was immediately challenged before the Supreme Court. 

CONSTITUTIONAL VALIDITY CHALLENGE 

The legal challenge to the validity of the 103rd amendment is a ‘basic structure challenge’. 

Certain structural principles form the core or the essence of the Constitution and give it a 

particular ‘Identity’ such as the democratic form of government, republican form of 

government, federalism, equality, freedom, secularism, independence of the judiciary, power 
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of judicial review and so on. This is given by the doctrine of basic structure and thus it can 

not be amended as it would destroy the identity of the constitution itself. 

In the landmark case of Kesavananda Bharati v. State of Kerala, the Supreme Court ruled 

that the Parliament’s power to amend the Constitution under Article 368 is not absolute and 

even a Constitutional amendment can be struck down if it has the effect of destroying or 

abrogating the ‘basic structure’ of the Constitution. 

In September 1991, an Office Memorandum issued by the then P.V. Narasimha Rao 

government reserved ten percent of posts for ‘other economically backward sections’. This 

decision was struck down by the Supreme Court in Indra Sawhney v. Union of India. In Indra 

Sawhney v. Union Of India and Ors. , the court went into the legality of the quotas, 

elaborately analysing the concept of backwardness. As per, Dr. BR Ambedkar, the classes of 

citizens for whom reservations were to be made are those “communities which have not had 

so far representation in the State.” One of the reasons for the quota limit as 50% is explained 

in Indra Sawhney where the Constitution was seen as enabling “appropriate representation” 

and not “proportionate representation”. 

Some of the important decisions taken in Indra Sawhney case with respect to the reservation 

is highlighted as below : 

• It upheld the 27 percent reservation for OBC subject to the “creamy layer” being 

excluded. 

• It quashed the 10 percent reservation for economically backward sections and ruled that a 

backward class of citizens cannot be identified only and exclusively with reference to 

economic criteria. 

• It held that the reservations under carried-forward or backlog reserved vacancies 

shouldn’t exceed 50 percent of the appointments every year 

• It ruled that reservations can be made in service or category only when the State is satisfied 

that representation of a backward class of citizens therein is not adequate. 

 The Hon’ble Court, in the case of M. Nagaraj v. Union of India & Ors. upheld the 

Constitutional validity of Article 16 (4A) and the proviso to Article 335 and reiterated that 

the ceiling-limit of 50%, the concept of creamy layer, and the compelling reasons, such as 

inadequacy of representation, backwardness, and overall administrative efficiency are some 
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of the constitutional requirements without which the essence of equality of opportunity in 

Article 16 would collapse. It has also been stated that be it reservation or evaluation, 

excessiveness in either form would result in a violation of the constitutional mandate. Thus, 

the 50% ceiling limit of reservations has been engrafted as a part of the basic structure of the 

Constitution’s equality code. 

CRITICAL ANALYSIS 

Reservation – a non-required necessity 

 “Give a man a fish; you have fed him for today. Teach a man to fish, and you have fed him 

for a lifetime”. 

The Constitution of India redresses the historic injustices and correct the manifest imbalance 

in matters of higher education and public employment by delineating an “equality code” 

Article 14 guarantees equality before the law and the equal protection of the law for 

everyone.  

In M.R. Balaji v. State of Mysore, the Supreme Court stroke down the 68 percent reservation 

made under Article 15 (4) for admissions to medical and engineering colleges in the (then) 

State of Mysore, and instead held that the reservation should not be more than 50 percent. 

The logic of the ‘50 percent ceiling’ for reservations in the M.R. Balaji case was based on the 

argument that the exception cannot override the rule. If Article 16 (4) is not an exception to 

Article 16 (1), then there is nothing to stop the State from breaching the ‘50 percent ceiling’ 

for reservations unless the total population of the under-represented classes itself is less than 

50 percent. However, this is not the case in India. 

However, in State of Kerala v. N.M. Thomas the Supreme Court ruled that Article 16(1), 

being a facet of the doctrine of equality, permits the reasonable classification of all persons 

who are similarly situated with respect to the law similar to Article 14. In other words, Article 

16(1) itself permits reservations and preferential treatment even without Article 16(4) of the 

Indian constitution.  Article 16(4) is not an exception to Article 16(1) and only seeks to make 

explicit what is already implicit in Article 16(1). 

However, the other argument holds that Articles 15(4) and 16(4), providing for reservation in 

education and public employment, comes as ‘exceptions’ to the equality and 
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nondiscrimination provisions of Articles 15 (1) and 16(1) and so violating the ‘50 per ceiling’ 

results in reverse discrimination. 

In short, the Supreme Court’s ruling in Indra Sawhney represents a middle path between M.R. 

Balaji and N.M. Thomas. By reaffirming the ’50 percent ceiling’ rule, It struck a balance 

between formal equality and substantive equality. 

 

SIMILAR PAST INSTANCES 

The Government of India issued an executive order in September 1991 reserving 10 percent 

of the vacancies in civil posts and services for other “economically backward sections of the 

people who are not covered by any of the schemes of reservation”. This was done to appease 

the agitating upper castes which were not satisfied with the implementation of reservations 

for Other backward classes. This led to an increase in the total reservation to 59.50 percent, 

considerably in excess of the ceiling of 50 percent fixed by the Supreme Court. This 10 

percent reservation was identical to the motive of the 103rd Amendment except that the 1991 

order did not have the backing of a constitutional amendment. 

In a similar situation it is pointed out that when the Government of Gujarat issued an 

Ordinance in 2016, in response to the Patidar agitation, providing for 10 percent reservation 

in higher education and public employment for “economically weaker sections of unreserved 

categories with annual income below Rs.6 lakhs”, the same was quashed by the High Court 

of Gujarat (2016) based on the Indra Sawhney precedent. When the State Government relied 

on the “extraordinary situation’ loophole in Indra Sawhney for breaching the “50 per ceiling” 

rule for reservations, the High Court of Gujarat rejected this contention, and rightly so, by 

stating that no such ‘extraordinary situation’ was made out in the case of reservation for the 

economically weaker sections. 

BASIC STRUCTURE DOCTRINE CHALLENGE 

The vires of a Constitutional Amendment is tested against the touchstone of the Basic 

Structure of the Constitution. The nature of the Basic Structure is such that it cannot be 

damaged or destroyed. Thus, the present constitutional amendment is unconstitutional in 

nature as : 
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● The Amendment violates the principle of equality 

● The Amendment breaches the 50% ceiling on reservations, and 

● The Amendment destroys substantive democracy 

Amendment violates the principle of equality 

The principle of Equality is an essential feature of the Basic Structure. The various facets of 

the principle of equality is enshrined in Articles 14, 15, 16, 17, and 18 of the Constitution of 

India, 1950. Any alteration of this ‘Equality Code’ must stand the widely accepted tests of 

‘Identity’ and ‘Width’ as laid out in the M. Nagaraj case. These tests were developed to 

ensure that the balance between equality in law and equality in fact is maintained whenever 

an Amendment is formulated in regard to reservations.  

Amendment damages constitutional identity 

The Identity Test as laid out in M. Nagaraj stipulates that to alter the identity of the principles 

constituting the Basic Structure is to abrogate the Basic Structure itself. Thus, any alteration 

in the existing structure of the Equality Code would be tantamount to violating the Basic 

Structure itself. 

Violation of equality principle: There exist two fundamental approaches to Equality: formal 

equality and substantive equality. Formal equality or “anti-classification” regards gender, 

race, ethnicity, or another status (personal characteristics) as irrelevant. This approach 

presupposes that it is both desirable and possible to abstract an individual from these aspects 

of her identity and treat her entirely on “merit” (personal qualities).  

Substantive equality recognizes that these characteristics can be valued aspects of an 

individual’s identity as these “personal characteristics” can affect a person’s “personal 

qualities”. It can thus be inferred that formal equality must be conceived on an individual 

basis whereas substantive equality must be conceived on the basis of group identity. For 

formal equality to prevail, substantive equality must be guaranteed. Therefore, the 

Constituent Assembly sought to address the historic injustices faced by an individual by 

virtue of their group identity.  
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One of the means devised by the Constituent Assembly towards the end of resolving 

‘individual discrimination’ by ameliorating  ‘group inequalities’ was Articles 15 and 16 of 

the Indian Constitution. Articles 15 and 16 guarantee substantive equality by using the 

 ‘social and educational backwardness’ of a group. Thus, the intention of the Constitutional 

makers never contemplated the inclusion of individual metrics for guaranteeing formal 

equality within the scheme of the Equality Code. 

In M.G. Badappanavar v. State of Karnataka (2000), the Supreme Court ruled that “equality 

is the basic feature of the Constitution and any treatment of equals as unequals or any 

treatment of unequals as equals would violate the basic structure of the Constitution”. 

Therefore, the income limit for determining economic backwardness should be lower and 

should not be the same as that for determining the ‘creamy layer’ for Other backward classes. 

The amendment is excessive use of legislative power 

The width test laid down in M. Nagaraj similarly laid down a standard to ensure that 

constitutional requirements have not been destroyed by the entry into force of the 

Constitutional Amendment. The Width Test in M. Nagaraj acts as a corollary to the Minerva 

Mills judgement barring the unlimited constituent powers of the Parliament. 

The present 103rd Amendment was preceded by a Statement of Object and Reasons which 

opined that reservations solely on the criteria of economic backwardness were in furtherance 

of the mandate of Article 46. The Amendment, in particular, excludes the Scheduled Castes, 

Scheduled Tribes, and Other Backward Classes from availing the benefit from the said 

Amendment thereby rendering a discordance between the Object and the Clause. This 

exceeds the ‘width’ of the power conferred on the Parliament. Hence, the impugned 

Amendment violates the principle of Equality and also fails the twin tests of Basic Structure. 

Amendment breached the 50% ceiling on reservations 

In order to balance formal equality and substantive equality, the 50% Rule was envisaged. 

This rule stipulates that the reservations provided cannot exceed 50% of the total available 

opportunities or reservations. However, The 50% Rule forms part of the Basic Structure, and 

the present Constitutional Amendment is violative of said Rule. 
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The 50% rule regarding reservation has been within the consciousness of the constitution-

makers as can be seen in discussions of the Constituent Assembly Debates. B.R. Ambedkar 

expounded that the reservation should be for the minority of seats and that there has to be a 

balance exercised between the needs of the minority communities and formal equality.  

Furthermore, in Indra Sawhney v. Union of India, it was held that “Just as every power must 

be exercised reasonably and fairly, the power conferred by Clause (4) of Article 16 should 

also be exercised in a fair manner and within reasonable limits – and what is more 

reasonable than to say that reservation under Clause (4) shall not exceed 50% of the 

appointments or posts, barring certain extra-ordinary situations as explained hereinafter”.  

Similarly, it can be understood that Article 16(4) is an exception to the rule of Article 16(1). 

The rule is to ensure equality of opportunity in public employment. The exception to this rule 

is the power of the State to provide for special reservations for backward classes who lack 

representation. Given that an exception cannot obliterate the rule, the reservation for 

backward classes cannot exceed 50%. Furthermore, in Jarnail Singh v. Lachhmi Naraya, 

backward classes have been understood to mean Scheduled Castes, Scheduled Tribes, and 

Other Backward Classes. 

The Apex Court has held at various instances that reservations have to be balanced with the 

formal right to equality. That balance gets disrupted if the 50% ceiling is exceeded. In 

addition to that, the ceiling limit of 50% has gained Constitutional imprimatur in Article 16 

(4)(b). In M. Nagaraj v. Union of India, the 50% ceiling limit was made part of the Width 

Test and termed as a constitutional requirement without which the structure of Article 16(1) 

of the Indian Constitution would collapse.     

Hence, the 50 Percent Rule is part of Basic Structure as it acts as a balancing factor between 

formal equality and substantive equality. It preserves the spirit of Equality our Constitution 

furthers through its Constitutional scheme. 

Given that the 50 percent rule is part of the basic structure, thus the present Constitutional 

Amendment breaches the 50 percent rule by providing for a 15% reservation over and above 

the existing 49% reservation. There are no compelling reasons which have been provided to 

justify the necessity for such a reservation. In other words, as the end goal of sub-clause 

(6) of Article 15 and 16 is to provide for reservations which form part of the substantive 

equality, it has to be balanced against the principle of formal equality. 



 

Page 201 of 208 
 

Amendment grants reservation to well-represented classes 

It is two-fold mischief. Firstly, the “upper castes” (hereinafter unprotected groups) who do 

not have grounds to claim reservation will receive the benefit from the same. Secondly, the 

protected groups even when competing in the unreserved category in later generations, 

which” is the ultimate aim of reservation, will never have complete access to all the seats as a 

particular percentage of seats will be specifically be kept out of their reach and in the hands 

of the unprotected groups. This is essentially damaging the concept of equal moral 

membership and the principle of a substantive democracy. 

The Constitutional Amendment destroys the Basic Structure doctrine on the various grounds 

of violating the Equality Code, breaching the 50% ceiling on reservations, and affecting 

substantive democracy in the nation.” 

“The latest case along with other cases that have been filed to challenge the 103rd 

Amendment Act,2019 which introduces reservations for Economically Weaker Sections 

(EWS). Specifically, it provides for 10% reservation in government jobs and educational 

institutions for persons falling within the economically backward sections in the unreserved 

category and it violated the constitutional validity and breaches 50 percent rule along with 

violation of basic structure doctrine is still pending in the court of law.  

ARBITRARINESS 

Family income criteria have no relation with the goal of reservation. This is the last possible 

attack on the grounds of arbitrariness. In other words, reservation is not the remedy to 

the problem of poverty but reservation is about compensating for social and institutional 

barriers to representation. This makes mandating reservations on economic disadvantage 

arbitrary. 

Recommendations 

With the introduction of 10 percent of reservation for economically weaker sections in India, 

the increased reservation has gone over and above 59.5 percent. 7.5%, 15%, and 27% quotas 

are reserved for Scheduled Tribes, Scheduled Castes, and Other Backward Classes 

respectively.” 
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With the 103rd Amendment Act, 2019 now at present only 40.5% of seats will be allocated in 

educational institutions jobs based on the merit of candidates. This increase in reservation has 

compromised on the merit quota which are more deserving candidates in the country. The 

merit quota is not reserved – not even for the general. It is open to all candidates including 

Scheduled Caste, Scheduled Tribes, Other Backward Classes, and the General category – 

who qualify on merit (not on the basis of reservation). This does not do justification to those 

who deserve and should be given the opportunity on the basis of their hard work and merit. 

Thereby the following points are recommended in respect of the reservation in India : 

● Reservation can be considered as one of the methods for social upliftment. There are 

many other methods like providing scholarships, funds, coachings, and other welfare 

schemes to uplift the economically weaker and socially backward classes in India. 

● Reservation based entirely on economic criteria is not a perfect solution, wherein 

family income is one of the criteria along with asset valuation. 

● The need of the hour is to fix a time period for the reservation system rather than 

extending it to eternity. 

● Reservation if being given should be limited to the quota as prescribed of 50 percent. 

The adjustment of the economically weaker section in the reserved category should be 

made within the 50 percent reservation quota and should not be exceeded. This would 

ensure in giving fair and equal opportunity to meritorious candidates as well.” 

● If it is deemed necessary that 27% reservation is to be sustained then it should be done 

on the basis of fulfilling the minimum criteria of marks which every student, 

irrespective of the category they belong to has to secure. This will prevent the dilution 

of academic standards. If the quota seats are not filled then, the remaining seats 

should be made open to the general category, after a lapse of a particular period of 

time. This will prevent wastage of seats and allotting them to deserving candidates. 

● The dissemination of primary education would be fair and universal by making the 

education till the age of 15 as mandatory. 

● Reservation benefits, if provided, should be restricted to a maximum of two children 

per family irrespective of the number of children in a family. This in turn would help 
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in regulating the representation of all the classes giving way to the principle of 

equality. 

● The other way could be restricting the reservation system to one generation only in a 

family. 

CONCLUSION 

The system of reservation is not entirely based on casteism and thus divides the society 

leading to discrimination and conflicts between different categories. It is the converse of 

communal living. Reforms in the reservation system are the need of the hour. The reservation 

system has mostly led to a conflict between the reserved and the unreserved categories of the 

country. Observing from a neutral perspective it can be stated that although reservation is 

needed for the country at the same time there is a need to create a system that supports 

affirmative action more than appeasement politics. Any negative aspect of the reservation 

should not serve as a hurdle for the development of the rapidly growing economy of India.” 

The present amendment is violative of the principle of Equality as it damages the 

constitutional identity of the Articles enshrined in the Equality Code and the Parliament has 

acted has made excessive use of their legislative powers to enact this Amendment. 

Furthermore, the Amendment violates the 50% Rule which is part of the Basic Structure. 

Also, the Present Amendment destroys the principle of Substantive Democracy by granting 

reservation to well-represented classes. 

Thus, the 103rd Amendment has the effect of enhancing and cementing the representation of 

those who are already over-represented in the public services relative to other population, 

who own a disproportionate percentage of the country’s wealth. This does violence to the 

concept of equality as is commonly understood and changes it beyond recognition and fails 

the “identity test” prescribed in M. Nagaraj.   

A Constitutional amendment can be struck down by the Supreme Court if it has the effect of 

destroying or abrogating the “basic structure” of the Constitution as given in Preamble. ” 
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CONCEPT OF STATE 

 

INTRODUCTION 

The Fundamental Rights of a citizen in India is guaranteed under Part III of the Constitution 

of India. The majority of these rights enjoyed by the citizens are claimed against the State and 

its instrumentalities and can never be claimed against any private bodies/individuals. Due to 

this fact, it is very important for us to ascertain which all bodies can be the preview of the 

state under Article 12 of the Indian Constitution to determine the liability.  

Article 12 mainly explains the term ‘state’. this definition of the ‘state’ is very important to 

determine which all bodies come under its preview so as to determine on whom the 

responsibility is placed. 

CONCEPT OF STATE 

The word “state”, has been originated from the Latin word “status”, which basically means 

“condition of a country”. But the meaning of the term ‘state’ under the Constitution of India 

is much wider. Under the definition in article 12 all bodies including legislature and 

executive of the nation and states, all the instrumentalities of the state within the territory of 

India, and the local or other authorities.  

 

The important terms are discussed in this article.  

Government (Union or state) 

Parliament and State legislature 

Local authorities  

Other authorities  
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Territory of India 

Control of the government of India.  

Thus this if actions done by any of these bodies violate our fundamental rights which are 

guaranteed under the Constitution of India, then he can challenge such violative action of 

these bodies before the Supreme Court of India or the High Court. 

GOVERNMENT AND PARLIAMENT OF UNION 

● Parliament 

The parliament is considered to be the important law-making body of the government of 

India. A parliament composed of the President, the Rajya Sabha (Council of states or Upper 

House), and the Lok Sabha (House of Commons or lower house). 

● Executive 

The executive body is one of the important organs of the government of India. It is entitled to 

implement the laws and policies made by the Legislature in the country.  The responsibility 

for the governance of the state lies in the executive authority. The executive executes and 

enforces the laws. 

● Legislature 

The laws for the people of India are elected in the legislative body. This demonstrates the will 

of the state that is granted legal authority and control. After a lot of deliberations and 

discussions, the laws are made to meet the desires of the people. It is an assembly of 

individuals who are elected by the people directly or indirectly. 

● Government 

The government is constituted by a collective group of people governing the state. In 

common use, the word government is often denoted by the party that forms the majority in 

the Lower House. But all its organs include governments, i.e., the Legislature, the Executive, 

and the Judiciary. Governments usually have a constitution from which they derive their 

authority and act accordingly. 
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LOCAL AUTHORITIES 

Authorities like municipalities, panchayats, district boards, improvement trusts, port trusts, 

mining settlement boards, etc. are included in the word 'local authorities,' Different 

authorities were declared to be local authorities in different judicial decisions and included in 

that list. In Rashid Ahmed v. Municipal Board, for example, Kairana is one of the early cases 

in which, pursuant to Article 12, the municipality was held to be a local authority. Even all 

the panchayats, municipalities, and cooperative societies. 

OTHER AUTHORITIES 

Article 12 includes all other establishments which do not fall under the first three groups. The 

phrase Other Authorities was never specified in either the Constitution or the Law on General 

Clauses, 18977 (definition clause). This phrase has been widely interpreted by different 

decisions so far and now includes many experts in it. Local authorities mean all the local self-

government that is perceived to be an instrumentality of the state and has the power to make 

laws. It is discussed in different cases below. There is no strict rule that all bodies in this 

group are included. Still, in their decisions, certain instances have set tests or guidelines. 

TERRITORY OF INDIA 

India's territory incorporates: 

1. The territories of the states all over; 

2. The territories of the Union as defined in the 1st Schedule of the Constitution; 

3. The state has gained other territory. 

It has been held that the territory of India, as specified in Article 1(3) of the Constitution, 

means, for the purposes of Article 12, the territory of India. 

CONTROL OF THE GOVERNMENT OF INDIA 

Under Article 12, the power that the government exercises over an individual does not 

necessarily have to be absolute. This basically means that there should be a certain amount of 

government power. Whether a body is a 'statutory body' is not necessarily valid. If they get 
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financial support from the government to an extent and it exercises deep and omnipresent 

control over it, all legislative and other bodies can be considered as a state. 

CONCLUSION 

As fundamental rights can be enforced only against the state, the interpretation of Article 12 

becomes very significant. The provisions of Article 12 establish who is a 'state.' The judiciary 

aims to integrate more and more state-controlled bodies so that more individuals can enforce 

their constitutional rights against them. A radical change has been seen in the definition of 

"other authorities." In order to ensure justice for citizens whose human rights are violated, the 

scope of Article 12 is growing day by day. Its primary intention is to provide relief to persons 

who fall under this article. 



 

Page 208 of 208 

 


