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FOREWORD 

 
 

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for their 

writing, the public has almost always damned lawyers and judges for theirs. If this state of affairs has 

changed in recent times, it is only in that many lawyers and judges have now joined the rest of the 

world is complaining about the quality of legal prose. My best wishes to all these student 

contributors, for their future endeavors. My best wishes and assurance to the readers that this will add 

a lot to the knowledge after reading this perfect case compilation. It’s not just for the legal fraternity 

but for anyone who has an interest in the field of law. 

 

                                                                                                                    By: Vrinda Khanna, Associate 

                                                                                                                           All India Legal Forum
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PREFACE 

May there be Peace in Heaven, May there be Peace in the Sky, May there be Peace in the Earth, May 

there be Peace in the Water, May there be Peace in the Plants, May there be Peace in the Trees, May 

there be Peace in the Gods in the various Worlds, May there be Peace in all the human beings, May 

there be Peace in All, PEACE, PEACE, PEACE. Our age-old culture prays for peace and happiness 

for one and all. Family is the first and oldest social group. It has played an important role in the 

stability and prosperity of the civilization. Almost everything of lasting value in humanity has its 

roots in the family. Peace and harmony in the family are important for the all-round development of 

children. This Compilation of Judgments of the Supreme Court of India and High Court of India by 

All India Legal Forum is aimed at bringing about desired sensitivity in all duty holdersWe’re glad to 

be a part of the All India Forum. Here’s an introduction to my team: 
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DISCLAIMER 

 
Team AILF India has made all efforts to summarize the cases from original cases retrieved from 

AIR and SCC. In some cases, the team has tried to summarize cases from the available sources as 

they could not find original ones. 
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Google India Pvt Ltd. v. Vishakha Industries 

 
FACTS 

 

The grievance made by the plaintiff alleging that defendant No. 1's statement within the articles 

within the cluster hosted by defendant No. two was full of emotion towards the plaintiff that was 

denigrated in nature, and that someone of average intelligence in society would believe the 

statements as mentioned above. Indeed, the statement, as mentioned above, harmed the name of the 

plaintiff. The act of the defendant in posting sure denigrated articles within the cyber house that is 

visited by innumerable internet surfers which had vided usage everywhere the planet in who does 

mind the plaintiff company was being caused with such denigrated false statements. The Appellant 

came to be summoned by the magistrate according to the grievance that seeks to invoke Sections 

120B, five hundred and 501 read with Section thirty-four of the Indian penal code, 1860 (Code). The 

Appellant filed a petition before the high court to quash the order passed by the magistrate 

summoning the Appellant for offenses punishable below Sections 120B, five hundred and 501 read 

with Section thirty-four of Code. The court discharged the petition. 

JUDGMENT 

 

The Hon'ble SC, concerning the primary issue, held that the court couldn't interfere as a result of the 

question of management and also the relationship between Google India and Google Inc., for the 

needs of decisive the particular accountable party underneath criminal proceedings was a 

controversial reality that couldn't be adjudicated underneath a section 482 petition. Therefore, the 

court left this issue to be argued and tried at a suitable stage. 

On the second issue, the SC held that since the grievance was filed and cognizance of the matter was 

taken before the substitution of S. seventy-nine with the enlarged scope of the safe harbor, the 

judgment of intermediary liability required to be done as per the unamended S. 79. Google argued 

exemption underneath the unamended S. seventy-nine on the premise of the Sharath adult male case 

before the Supreme Court, wherever the criminal charge of obscenity had been created against an 

intermediary, each underneath the IT Act likewise as underneath IPC. The Court controlled that as a 

result of the IT Act was a latter and a particular enactment that specifically lined obscene publication 

of electronic material, it might apply over and on top of provisions of the IPC. Further, since S. 

seventy-nine exempted the intermediary from any liability underneath the IT Act, there wasn't any 

reason for action underneath the IPC. 
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On the third issue, the SC, relying upon the choices of English courts, notably on Byrne v Deane, the 

Court control that the relevant take a look at for an apprehensively calumniatory publication was 

'whether the defendant extremely created himself accountable for its continuing presence within the 

place wherever it's been put?'. The court, in the case of Visakha, went on to state the law on the topic 

of intermediary liability for criminal defamation as follows: 

"In other words, it could also be published within the meaning of Section 499 of the Indian Penal 

Code, even within the case of an online operator. If having the facility and also the right and also the 

ability to get rid of a matter, upon being known as upon to do so, there's a refusal to do so." 

 
 

AJAY AGARWAL VS UNION OF INDIA1 
 

 

Introduction 

A criminal Conspiracy is an illegal act, committed by two or more persons in furtherance of an 

agreement to commit an offense or when a person commits an illegal act in pursuance of an 

agreement that is legal in nature. Section 120 of the Indian Penal Code deals with Criminal 

Conspiracy. 

Further, Section 4 of the Indian Penal Code provides for the extension of the Code to extraterritorial 

offenses. This states that, if an Indian commits an offense in any other country other than India  or 

any person commits an offense in a ship or aircraft which is registered in India or when any person 

anywhere across the world commits an offense by targeting a computer resource in India. In all such 

scenarios, the provisions of this Code may be extended for the prosecution of the Individual. 

The present case deals with an NRI who committed the offense of Criminal Conspiracy against a 

bank in Chandigarh, India. 

Facts 

The appellant was an NRI residing in Dubai. He along with four more people conspired against the 

Punjab National Bank in Chandigarh. They sent foreign letters of credit for obtaining the credit 

facility in the bank. The manager of the bank who is the head of the Foreign Exchange department 

was also a part of the Conspiracy and facilitated the issue of credit facility to the appellant. 

Upon primary investigation about the correctness of the documents and after inspecting the vessel in 

question, the Bank of Dubai informed about the discrepancy in the documents to the P.N.B. in 

Chandigarh, but the bank still went ahead and issued $4 lakh as credit for the same. After some time, 

1 1993 SCR (3) 543 
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it was discovered that the vessels and documents were false and showed an intention to cheat the 

banks. By the time the authorities of the P.N.B. realized the fraud, they were cheated for over 40 lakh 

rupees. A charge sheet was laid against the appellant and others for offenses punishable under 

sections 120B( Criminal Conspiracy) read with Sections 420 (Cheating), 468 (Forgery), and 471 

(using Forged documents) of the IPC. 

On preliminary investigation, the trial court dismissed the charges stating that the Conspiracy 

occurred in Dubai and hence previous sanction of the Central Government under section 188 of 

Criminal Procedure Code is required to press charges, and the courts do not have jurisdiction to try 

the same. However, the High Court dismissed this in the review petition and held that the Conspiracy 

was done in Chandigarh. The appellants appealed the decision, but the Supreme Court of India 

dismissed the appeal. 

Issues Raised 

The primary issue before the court was whether the sanction of the Central Government. As required 

under proviso to section 188 of the CrPC is necessary and if the courts have jurisdiction to try any 

offense which was committed in a foreign country? 

Judgment Analysis 

The offense of criminal Conspiracy is an exception to the general law where intention alone does not 

constitute the crime. There also has to be an agreement to commit the offense intended, which is a 

crime. In light of the facts mentioned above and issues, the supreme court dismissed the appeal of the 

appellants and upheld the decision of the High court. An offense cannot be said to have committed 

outside the territory of India just because the accused was not present at the place of the offense and 

was an NRI. 

The apex court referred to its judgment in the case of Abdul Kader v. State2, where the Division 

Bench held that though the Conspiracy was entered in a foreign country and was completed as soon 

as the agreement was made, yet it was treated to be a continuous offense and the persons continued  

to be parties to the Conspiracy when they committed acts in India. Subsequently, it was held that the 

Indian Courts had jurisdiction to try the offense of Conspiracy. In the present case, even though the 

accused had conspired to commit the offense in a foreign country, the offense has been carried out in 

Chandigarh, and it is. Therefore,  a continuing offense and the courts in India are empowered to try 

the offense and have jurisdiction for the same. The second part of the judgment quoted Prof. 

Williams3: 

 

2 1976 SCR (2) 690 
3 Williams Glanville, Venue and the Ambit of Criminal Law L.Q.R. 518, 528 (1965) 

https://indiankanoon.org/doc/1897847/
https://indiankanoon.org/doc/1432790/
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“Sometimes, the problem of determining the place of the crime is assisted by the doctrine of the 

continuing crime. Some crimes are regarded as being of a continuing nature, and they may 

accordingly be prosecuted in any jurisdiction in which they are partly comm have partly committed 

mission being, in the eye of the law, a total commitment.” 

The court held that sanction under section 188 of CrPC is not a condition precedent for taking 

cognizance of the offense. The Apex court reiterated the decision of the High Court that the 

Conspiracy initially took place at Chandigarh and is in itself a completed offense. Even accepting the 

appellant's contention that part of the Conspiracy and acts in furtherance of the  Conspiracy took 

place in Dubai and partly in Chandigarh, the main objective of the continuing course of the 

transaction was to cheat the P.N.B at Chandigarh. Therefore, the need to obtain sanction from the 

Central Government under section 188 of CrPC is obviated. If the offenses were committed outside 

India, the case might be different. 

Therefore, the Supreme Court is rightful in its decision to dismiss the appeal and to uphold the 

decision of the High Court of Punjab and Haryana. 

 
D.K. Basu vs State of West Bengal 

 
 

[(1997) 1 SCC 417 : AIR 1997 SC 610 : 1996 (9) SCALE]4 

Justice Kuldip Singh and Justice A.S Anand 

 
 

Dr. D.K. Basu, executive chairman of the Legal Aid Services, West Bengal, wrote a letter to the 

Chief Justice of India saying that torture and death in police custody are widespread and efforts are 

often made by the authorities to hush up the matter. Because of this, custodial crime goes unpunished 

and therefore flourishes. Some newspaper reports published in the Telegraph, Statesman, and Indian 

Express newspapers were also attached to support the contention. Basu urged the Supreme Court to 

examine the issue in depth requested to- (i) develop custody jurisprudence and lay down principles 

for awarding compensation to the victims of police atrocities, (ii) formulate means to ensure 

accountability of those responsible for such occurrences. The Supreme Court treated the letter as a 

writ petition. While the writ was under consideration, the Supreme Court received another report 

about death in police custody in Uttar Pradesh. This prompted the court to issue notices to all state 

 

 

 

4BABU SARKAR, LEGAL METHOD & LEGAL RESEARCH METHODOLOGY 273-276 (2d ed. Jan.,2020) 
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governments and the Law Commission of India to submit suggestions on how to combat this all- 

India problem. 

Observations of the Court 

Custodial torture is a naked violation of human dignity, the Supreme Court said. The situation is 

aggravated when violence occurs within the four walls of a Police Station by those who were 

supposed to protect citizens. The court accepted that the police have a difficult task in light of the 

deteriorating law and order situation; political turmoil; student unrest; and terrorist and Underworld 

activities. They agreed that the police have a legitimate right to arrest a criminal and to interrogate 

her or him in the course of Investigation. However, the law does not permit the use of third-degree 

methods of torture on an accused person. Actions of the State must be right, just, and fair; torture for 

extracting any kind of confession would neither be right nor just nor fair. 

(i) the Right to Life guaranteed by our Constitution includes the Right to Live with human dignity. 

The State is not only obliged to prosecute those who violate fundamental rights, but it also has to pay 

monetary compensation to repair the wrong done by its agents in not being able to discharge their 

public duty of upholding people's rights. Compensation, the court said, is not prepaid by way of 

damages as in a civil case [the victim is free to file a civil case to privately recover damages from the 

wrongdoer for loss of earning capacity] but under public law for breach of duty by the State in not 

being able to protect its citizens. However, there can be no straitjacket formula, as each case has its 

peculiar facts and circumstances. 

(ii) the court recognized that the worst violations of Human Rights take place during Investigation 

when the police use torture and third-degree methods to get confessions. In such instances, arrests are 

either disguised by not recording them or showing the detention as a prolonged interrogation. The 

court stressed that no matter what the circumstances, the State or its agents are not allowed to assault 

or torture people. They then laid down an elaborate set of guidelines in respect of arrest and 

interrogation. 

The court directed that the guidelines, which are given below, should be circulated to the Director- 

General of Police and the Home Secretary of every State and Union Territory and it shall be their 

obligation to have them put up in every police station at a conspicuous place. 

Supreme Court directives 

Following directives have been laid down by the court to be followed in all cases of arrest or 

detention till legislative measures are taken5: 

 

5D Anand, https://indiankanoon.org/doc/501198/. 
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The police personnel carrying out the arrest and handling the interrogation of the arrestee should 

bear accurate, visible, and clear identification and name tags with their designations. The particulars 

of all such police personnel who handle interrogation of the arrestee must be recorded in a register. 

The police officer carrying out the arrest of the arrestee shall prepare a memo of arrest at the time of 

arrest such memo shall be attested by at least one witness who may be either a member of the family 

of the arrestee or a respectable person of the locality from where the arrest is made. It shall also be 

countersigned by the arrestee and shall contain the time and date of arrest. 

A person who has been arrested or detained and is being held in custody in a police station or 

interrogation center or other lock-up shall be entitled to have one friend or relative or other person 

known to him or having an interest in his welfare being informed, as soon as practicable, that he has 

been arrested and is being detained at the particular place unless the attesting witness of the memo of 

arrest is himself such a friend or a relative of the arrestee. 

The time, place of arrest, and venue of custody of an arrestee must be notified by the police where 

the next friend or relative of the arrestee lives outside the district or town through the legal Aid 

Organisation in the district and the police station of the area concerned telegraphically within a 

period of 8 to 12 hours after the arrest. 

The person arrested must be made aware of this right to have someone informed of his arrest or 

detention as soon he is put under arrest or is detained. 

An entry must be made in the diary at the place of detention regarding the arrest of the person which 

shall also disclose the name of the next friend of the person who has been informed of the arrest and 

the names and particulars of the police officials in whose custody the arrestee is. 

The arrestee should, where he requests, be also examined at the time of his arrest, and major and 

minor injuries, if any present on his/her body, must be recorded at that time. The "Inspection Memo" 

must be signed both by the arrestee and the police officer effecting the arrest and its copy provided to 

the arrestee. 

The arrestee should be subjected to a medical examination by a trained doctor every 48 hours during 

his detention in custody by a doctor on the panel of approved doctors appointed by the Director, 

Health Services of the concerned State or Union Territory. Director, Health Services should prepare 

such a penal for all Tehsils and Districts as well. 

Copies of all the documents including the memo of arrest, referred to above, should be sent to the 

illegal Magistrate for his record. 

The arrestee may be permitted to meet his lawyer during interrogation, though not throughout the 

interrogation. 
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A police control room should be provided at all district and state headquarters, where information 

regarding the arrest and the place of custody of the arrestee shall be communicated by the officer 

causing the arrest, within 12 hours of effecting the arrest, and at the police control room, it should be 

displayed on a conspicuous notice board. 

The court also opined that failure to comply with the requirements, apart from rendering the 

concerned official liable for departmental action, would also render him liable to be punished for 

contempt of court and the proceedings for contempt of court may be instituted in any High Court of 

the country, having territorial jurisdiction over the matter. 

Supreme Court further observations regarding compensation 

It is now a well-accepted proposition in most of the jurisdictions that monetary or pecuniary 

compensation is appropriate and indeed an effective and sometimes perhaps the only suitable remedy 

for redressal of the established infringement of the fundamental right to life of a citizen by the public 

servants and the State is victoriously liable for their acts. The claim of the citizen is based on the 

principle of strict liability to which the defense of sovereign immunity is not available, and the 

citizen must receive the amount of compensation from the State, which shall have the right to be 

indemnified by the wrongdoer. 

In the assessment of compensation, the emphasis has to be on the compensatory and not on a punitive 

element. The objective is to apply the balm to the wounds and not to punish the transgressor or the 

offender, as awarding appropriate punishment for the offense must be left to the criminal courts in 

which the offender is prosecuted, which the State, in law, is duty-bound to do. The award of 

compensation in the public law jurisdiction is also without prejudice to any other action like a civil 

suit for damage which is lawfully available to the victim or the heirs of the deceased victim 

concerning the same matter for the tortious act committed by the functionaries of the State. 

The quantum of compensation will, of course, depend upon the peculiar facts of each case and no 

straitjacket formula can be evolved on that behalf. The relief to redress the wrong for the established 

invasion of the fundamental rights of the citizen, under the public law jurisdiction is, thus, in addition 

to the traditional remedies and not in derogation of them. The amount of compensation as awarded 

by the court and paid by the State to redress the wrong done, may in a given case, be adjusted against 

any amount which may be awarded to the claimant by way of damages in a civil suit. 

 
 

CASE COMMENT ON POONAM BAI V. STATE OF CHHATTISGARH (6 SCC 145) 
 

INTRODUCTION 
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This comment follows a keen analysis of the criminal appellate case Poonam Bai V. State of 

Chhattisgarh (2019) that was decided upon by the Apex Court on 30th April 2019, respectively. The 

appellant happens to be the prime accused who was acquitted by the trial court but got convicted by 

the High Court of Chhattisgarh at Bilaspur on further appeal. This comment outlines the main issues 

of the case, followed by the arguments of the prosecution and the defense counsel. After explaining 

the judgment of the Apex Court, the project delves straight into a critical analysis of the same. 

Having scrutinized the little loopholes in the case of the prosecution, the project finally concludes 

with a very humble personal opinion on the case. On 1st November 2001, the late Vimla Bai was 

allegedly attacked by the appellant Poonam Bai around noon, who also happened to be her niece. 

According to the case of the prosecution, Poonam Bai entered the house of the deceased when no one 

was home and after quarreling with her, poured kerosene on the deceased’s body and lit a fire with a 

matchstick. Vimla Bai succumbed to her burn injuries in the hospital. The dying declaration of the 

deceased was recorded by NaibTahsildar-cum-Executive Magistrate (PW 1). The entire matter was 

reported to Police Station Gurur at around 12:05 p.m. by LalitaSahu (PW 2, daughter of the 

deceased). The deceased was the wife of PilaramSahu (PW 3). That the deceased had indeed made an 

oral dying declaration was deposed by PW 2, PW 3, and Parvati Bai (PW 4) respectively. The first 

person to reach the scene of the offense was the Investigating Officer (PW 12) who shifted an 

unconscious Vimla Bai to the hospital where she breathed her last. On evaluating the material on 

record, the trial court acquitted the appellant of the charges leveled against her. However, setting 

aside the trial court’s finding, the accused was convicted by the High Court, the judgment that was 

called into question in this appeal. The following are the issues of the case: 

• Did the appellant attack the deceased by pouring kerosene on her body and setting her aflame? 

 
• Did the appellant have a motive for committing the exact offense alleged? 

 
• Were there any eye-witnesses to the incident in question? 

 
• Was the victim fit enough to make a statement? 

 
• Was a dying declaration recorded and if so, can a dying declaration be the sole basis for convicting 

the accused? 

• Was the guilt of the appellant proven beyond a reasonable doubt? • Did the High Court have 

enough evidence to convict the appellant? 

• Is the appeal allowed? 
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BACKGROUND 

 
The laws involved in this case are: 

 
• Dying declaration – Section 32(1) of the Indian Evidence Act, 1872 

 
• Punishment for murder – Section 302 of the Indian Penal Code, 1860 

 
ARGUMENTS FOR THE PROSECUTION 

 

• The deceased was all by herself in the house when her niece Poonam Bai visited her and struck up a 

quarrel following which she attacked the former. The victim’s deplorable state could be verified by 

the Investigating Officer (PW 12), who was the first person to reach the scene of occurrence and take 

her to the hospital. 

• An oral dying declaration from the victim was recorded by the NaibTahsildar-cumExecutive 

Magistrate (PW 1) in the hospital, in the presence of LalitaSahu (PW 2), PilaramSahu (PW 3), and 

Parvati Bai (PW 4). A panchnama was also prepared by PW 1 concerning the recording of the dying 

declaration. 

• According to the evidence provided by Dr. J.S. Khalsa (PW 11) who conducted her postmortem 

examination, the deceased had sustained 100 percent burn injuries all over her body due to which she 

was in a state of shock. Ultimately, the victim could not survive her injuries, which makes the 

appellant an offender under sections 300 and 302 of the IPC, 1860. • A dying declaration can be the 

sole basis for the conviction of the accused. This is because it is widely believed that a person on the 

brink of death is highly unlikely to lie. 

• Prayer: The respondent prays that the appellant is convicted. 

 
ARGUMENTS FOR THE DEFENCE COUNSEL 

 

• No motive for the offense has been proved. 

 
• No eye-witnesses to the incident in question could be found. Thus, other than what could be 

gathered from circumstantial evidence, no direct evidence was found that might establish the guilt of 

the appellant. 

• The entire case of the prosecution primarily rests on two dying declarations. While a dying 

declaration can undoubtedly be the sole basis for convicting the accused, that it has to be trustworthy, 

voluntary, blemishless, and reliable. In this case, although the NaibTahsildarcum-Executive 
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Magistrate (PW 1) claimed to have recorded the victim’s dying declaration in the hospital, he also 

admitted in his cross-examination to the fact that it was a Sunday which was why none of the doctors 

was present and the hospital was closed. 

• The NaibTahsildar-cum-Executive Magistrate (PW 1) in his cross-examination also revealed that 

he had never tried to know from the victim if she was in a position to make a statement. He also did 

not try to verify if the victim was fit enough to recall everything of the incident the way it had 

happened. This clearly shows that PW 1 did not satisfy himself about how to fit the victim was to 

make a statement. 

• Only a photocopy of the dying declaration had been produced before the trial court. Neither the 

Investigating Officer (PW 12) nor the NaibTahsildar-cum-Executive Magistrate (PW 1) could 

furnish the Court with a satisfactory reason as to why the original document could not be produced. 

• Although according to the statement of the NaibTahsildar-cum-Executive Magistrate (PW 1), all 

three witnesses, namely, PW 2, PW 3, AND PW 4 had signed the dying declaration, no such 

signature was present in the photocopy of the document. Also, the dying declaration was not certified 

by the doctor. 

• According to the statements of the witnesses, the Investigating Officer (PW 12) had received the 

news of the occurrence at 12:05 p.m. following which he reached the scene at 12:15 p.m. and took 

her to the hospital when the victim was still unconscious, and her skin was peeling off. So, the victim 

was in no probable condition to make such a lengthy statement as found in Ext. P-2 between 12:15 

p.m. and 12:30 p.m. 

 
• Nowhere did the Investigating Officer (PW 12) mention the presence of the NaibTahsildarcum- 

Executive Magistrate (PW 1) or about him recording the dying declaration at about 12:15 p.m. 

However, the NaibTahsildar-cum-Executive Magistrate (PW 1) had claimed that the police were 

present when he was recording the dying declaration. 

• According to the statement of PW 12, he went to the crime scene immediately after being orally 

intimated about it at 12:05 p.m. by LalitaSahu (PW 2). But curiously the crime came to be registered 

through an FIR made by LalitaSahu (PW 2) at 3:30 p.m. Judgment of the Court 

• Since the person making the dying declaration cannot be cross-examined in a court of law, the 

declaration should be such that it inspires the full confidence of the Court. Keeping in mind the well- 

established principles regarding the admissibility of dying declarations, the documents in question, 
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and the role of the NaibTahsildar-cum-Executive Magistrate (PW 1) appeared to be highly suspicious 

to the trial court. Thus, the trial court had rightly concluded that the dying declaration was unreliable 

and unbelievable. 

• None of the prosecution witnesses, namely, PW 2, PW 3, and PW 4 had stated anything about any 

oral dying declaration when their statements were being recorded u/s 161 of the Code of Criminal 

Procedure, 1973. Only at the trial court did they claim for the first time that such a declaration had 

been made. Thus, this version of the prosecution witnesses appears to have been added only as an 

afterthought. All this renders the evidence on record regarding the oral dying declaration “very 

shaky”. 

• Although the dying declaration was not certified by the doctor, it could not be rendered invalid 

merely on that basis because insistence for certification by the doctor is only a rule of prudence 

which is to be applied based on the facts and circumstances of the case. So, it should not matter as 

long as the dying declaration is truthful and voluntary. However, in this case, the evidence relating to 

the dying declarations has not been proved beyond a reasonable doubt. Moreover, the motive for the 

offense has not been proved either. 

• With due respect to all the facts and circumstances of the case, the Honourable Judges concluded 

that the decision of the High Court was to be set aside and that of the trial court was to be restored. 

The appellant was to be acquitted of the charges leveled against her and released from custody if not 

required for any other offense. 

• The appeal was allowed accordingly. 

 
ANALYSIS 

 

The Supreme Court decided to restore the trial court’s decision since it appeared that the High Court 

was not justified in convicting the appellant. Since there was no other material record against the 

appellant, the dying declaration had to be quite convincing, which was not the case. The statements 

of the prosecution witnesses were inconsistent, the original dying declaration was never presented 

before the Court, and no sufficient motive could be found on the part of the appellant to have 

committed the offense. Thus, the case of the prosecution was not proven beyond reasonable doubt as 

a result of which the appeal of the appellant was allowed. With all due respect to the decisions of the 

trial court, the High Court, and the Supreme Court, my personal opinion about the case at hand does 

not fully align with the final judgment that has been passed. This is because although the prosecution 
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has mainly relied on the victim’s dying declarations, the circumstances surrounding the same seem to 

be quite suspicious. Nevertheless, even the trial court seemed to have relied too heavily on legal 

technicalities which common people from a non-legal background cannot always be expected to be 

aware of. So, even if the acquittal may be justified, I think the prosecution could have put in more 

effort in recovering more evidence than just relying on a couple of dying declarations to make their 

case stronger. The differences in my opinion and the final decision of the Apex Court have been 

grouped into the following points – 

• Proximity of evidence– Lord Atkins had made quite an interesting observation in the case 

PakalaNarainSwamy V. Emperor, where he held that if the circumstances of the transaction that 

brought about the death of the victim had a proximate relation to the actual occurrence, such 

circumstances would be admissible. Now, this test laid down by Lord Atkins is a broad one although 

it narrows down the scope of admissibility of the evidence. It has not been clarified what  

“proximate” exactly means concerning the actual occurrence of the death. In other words, how close 

or related do the circumstances need to be to qualify as proximate to the occurrence in question relies 

on interpretation. In Poonam Bai V. State of Chhattisgarh, the dying declaration made by the victim 

in the hospital was the closest direct evidence that could be gathered. The dying declaration was 

recorded from the victim within half an hour from the attack, which should make the deceased quite  

a reliable source of information. Thus, there exists a clear link of proximity between the actual attack 

and the dying declaration made by the victim. No other evidence, in my opinion, should be as good 

as the statements made by the very person who had been attacked, immediately after being attacked. 

• No reason for the victim to lie – Although no clear information could be retrieved from the 

deceased, the dying declaration clearly states the name of Poonam Bai, the deceased’s niece who was 

visiting her that day and ended up dousing her in kerosene and fire. No person who has been fatally 

wounded would think of telling lies in the midst of being in such excruciating pain. Maybe she did  

not know that she would succumb to her injuries and this might be her last statement, but she sure 

knew that if she survived, she would like her perpetrator to be punished. Accordingly, she would not 

make a false statement. She would not be in a fit state of mind for making up a lie, no matter how 

good a liar she might have been otherwise. In the SharadBirdichandSarda V. State of Maharashtra, 

the primary evidence comprised statements and letters were written by the deceased, which unfolded 

a detailed account of the events leading to her death. The evidence was considered admissible, and 

the documents were held to be dying declarations u/s 32 of the Indian Evidence Act, 1860. If those 

documents could be held admissible despite the reasonable lapse of time between the time they were 
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recorded and the time of death of the victim, then the statement made by the deceased in the case in 

question undoubtedly qualifies as acceptable since it was made presently after the incident. • Ample 

evidence from prosecution witnesses – The three prosecution witnesses, namely, the deceased’s 

daughter LalitaSahu (PW 2), the deceased’s husband, PilaramSahu (PW 3), and Parvati Bai (PW 4) 

positively corroborated the dying declaration recorded by the NaibTahsildar-cum-Executive 

Magistrate (PW 1) in the hospital. Although none of the former three prosecution witnesses had 

mentioned anything about the dying declaration while being interrogated by the police u/s 161 of the 

Cr.P.C., 1973, they did talk about it before the trial court. The Court takes up this new addition as a 

relevant inconsistency in their statements, but it could also have been a mere improvement in the 

quality of evidence in all its honesty. It must be understood that one does not see such crimes 

happening in their household every day. Thus, the immediate reaction to such an incident would be 

remorse and restlessness, amidst which one is quite likely to overlook the technicalities of law. So, 

although the family might have forgotten to furnish the police with the required information the 

moment they were interrogated, a significant lapse of time might have refreshed their memories and 

enabled them to think again. Here, the trial court seems to have paid more attention than was desired 

to mere omissions and contradictions. 

• Improper recovery of circumstantial evidence – It is quite evident for a person to scream at the 

top of her lungs and ram into her furniture when she is burning alive. It is quite unbelievable that 

none of her neighbors had heard her or rushed to her residence immediately after hearing her. So, it is 

entirely unclear why one of her neighbors (or even someone who may have been passing by the 

house at the time it happened) was not the first person to reach the crime scene but the Investigating 

Officer (PW 12) who had to travel there from the police station after being telephoned. Moreover, 

fingerprints of the accused must have been present on the kerosene bottle and the matchstick. That 

alone should have revealed whether or not the offense had taken place the way it was accounted for. 

Furthermore, if the accused had set her aunt on fire and exited the house right after that, then she 

most likely should have been spotted by someone while escaping. This is because, by the time she 

left the house, the accused must have already started to scream, and that should have been enough to 

draw the attention of the people to their house. As much believable as it is that there were no eye- 

witnesses to the immediate incident, it is really difficult to digest how no one even came to help or 

how no one ever saw any sign of the accused leaving the house after the attack. 

CONCLUSION 
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According to the arguments presented before the Court, no jarring evidence could be found against 

the accused. The authenticity of the dying declaration remains shrouded in doubt. However, a lot 

could have been gathered from circumstantial evidence if the investigation had been properly carried 

out. However, in my opinion, there may have been an immense lack of sincerity in executing the 

same. Moreover, although no motive was established on the part of the appellant as to  why she 

would try to burn her aunt, nothing has been mentioned about an alibi. So, to put it all together, this 

case, even after being decided upon, remains a mystery to me and probably to everyone who was 

affected by the death of the late Vimla Bai. 

MANOJ GIRI V. STATE OF CHHATTISGARH6 
 

INTRODUCTION 

The major issue dealt with by the Supreme Court, in this case, is regarding the conviction of fewer 

than five people in the commission of audacity with murder. In this case, the prosecutor's father in 

law Armando Oahu was killed by the five accused persons in the assault. The evidence against four 

of them was not sufficient to convict them, so they were acquitted by the high court, and the 

remaining one person who against the crime proven is said guilty under sec 376 (2) (g) for the rape  

of the prosecution and sec 396 for the audacity with murder. In the appeal, the court upheld the 

decision of the High court and rejected the plea of the appellant. 

 
BACKGROUND 

On 25.01.2004 at about 9 pm, While the prosecutor was returning with her husband, GaneshaSahu 

along with her father-in-law- DomaraSahu on two bicycles after taking her treatment. At that time, 

some persons appeared and stopped them. They attacked GaneshaSahu with an iron rod and slapped 

DomaraSahu. They took the three of them towards the field and threatened them not to shout. 

GaneshaSahu and DomaraSahu were beaten senseless, and their hands and legs were tied up with 

lungi. Those persons threatened the prosecution and raped her one by one. After that, they tied her 

and ran from that place. Somehow she untied both of them, and they went to one Raj Kumar 

Suryavanshi, who sheltered them. She explained the incident to him, so he sent Ashok Kumar to 

lodge the FIR at about 2.00 am. DomaraSahu, who was injured in heaven, had been carried to the 

local hospital and he died at 4.35 am. The accused and the prosecution were examined, and the 

medical report was submitted. 

 

 

6ManojGiri v. State of Chhattisgarh, (2013) 5 SCC 798 



22 

 

 

 

 

 

OFFENSES 

The crimes involved in this case are gang rape, as mentioned in sec 376 (2) (g), and audacity with 

murder, as mentioned in sec 396 and 397. 

 
ANALYSIS 

The prosecutor identified all the accused involved in the crime. Upon considering the witness and the 

evidence on medical examination, the Trial court concluded by the evidence provided and convicted 

only the accused of whom the sufficient evidence available and held guilty under Sections 395, 396, 

397, 398 and 376 (2)(g) of the IPC. Concerning other accused, the court acquitted them as there was 

no sufficient evidence. The appellant, dissatisfied with the decision, filed an appeal to the High court 

of Chhattisgarh. The High Court upheld the trial court's conviction of the appellant under sections 

396 and 376 (2) (g), but his conviction under Section 395 of the IPC was set aside. The appellant 

again appealed to the Supreme Court. 

In the appeal, they took two contentions. One is the conviction for the audacity with murder can be 

valid only when five or more persons are convicted. As others are acquitted, the conviction of the 

accused is not justifiable. Another one is prosecution's story was not credible as there are no injuries 

on the prosecution to conclude it as a rape. 

On replying to these contentions, the SC observed that DomaraSahu had been killed by the five 

accused. The evidence against the other four was not sufficient to convict them, but there is no doubt 

concerning the conjoint commission of dacoity. The conviction of the appellant was maintained with 

related to the rape, dacoity, and murder. 

On to the second contention, the court said that the prosecution is a married woman and not in the 

position to fight several women and the evidence from the forensic report itself clearly states the 

presence of semen spots and human sperm on the clothes of both the appellant and the prosecution. 

The conviction of the appellant is upheld. 

The Supreme Court dismissed the appeal filed by the appellant. 

 

 

 
CONCLUSION 

This decision of the Supreme Court confirms that the women will be protected from these offenses 

and also those who commit dacoity cannot be escaped by using the loophole of an acquitted person 

who has been identified as an accused. The decision was a welcoming one, but the co-accused were 

acquitted. On reliance with the prosecutor's and the appellant's statement, they should also be 

https://indiankanoon.org/doc/1119707/
https://indiankanoon.org/doc/958439/
https://indiankanoon.org/doc/1865117/
https://indiankanoon.org/doc/835557/
https://indiankanoon.org/doc/1279834/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1119707/
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convicted for gang rape and dacoity with murder. Of course, this acts as an injustice, not to the 

appellant but the affected party in this case. 

 
 

Sher Singh and Anr. Vs. The state of Punjab. 
 

Acceptability of a dying declaration is greater because the declaration is made in extremity 

 
Case Brief- Sher Singh and Anr. Vs. The state of Punjab. 

Case Name: Sher Singh and Anr. Vs. The state of Punjab. 

Case number: Appeal ( crl. ) 646 of 2006. 

 
Court: Supreme Court of India. 

 
Bench: Justice P.P. Naolekar, Justice Markandey Kat Ju. 

 
Decided on:15th February 2008. 

 
Relevant Acts/Sections : Indian Penal Code,1860 ( Sec. 34, 302). 

 
BRIEF FACTS AND PROCEDURAL HISTORY 

 

Jaspal Kaur (deceased) married the accused-appellant Sher Singh in 1993. She was living in her 

matrimonial home for one-and-a-half years with the accused – her husband Sher Singh, father-in-law 

Attar Singh, mother-in-law Kailash Kaur, and sister-in-law Lakhwinder Kaur alias Rani who has 

been tried in the juvenile court. 

• On 18th July 1994 at about midnight, the deceased received serious burn injuries and was 

taken to the Civil Hospital, Ludhiana. 

• ASI Hakim Singh (DW1) was informed and he recorded the statement at 9:00 pm in which 

she stated that the fire was accidental, caught while preparing tea. On 19th July 1994, when her uncle 

Harbhajan Singh (PW4) met her, the deceased informed him that she was burnt by the accused. 

• On 28th July 1994, the deceased’s uncle moved an application before the District Magistrate 

to record her statement and on the same day the Executive Magistrate, Rajiv Prashant (PW7) 

recorded her statement. Her uncle moved another application before the DSP Kanwarjit Singh (PW1) 

requesting to re-examine the matter and on 22nd July 1994, the S.I. recorded her statement at 8:05 pm 

after taking the doctor’s opinion, where he stated that she was fit to make a statement. 
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• She said that her father-in-law and her husband often used to give her beatings and used to 

ask her to bring ₹10,000 from her parents. When she was preparing tea, her mother-in-law got hold of 

her hair and pressed her towards the ground and her father-in-law poured kerosene oil on her body 

and her husband lit the matchbox. Her sister-in-law exhorted that she should be burned in such a 

manner that she cannot escape and thereafter they left her in the room. After some time, her husband 

opened the door of the room. She pleaded with them to take her to the hospital, they said that they 

would take her to the hospital only if she would make a statement in their favor. 

• She stated that the offense had been committed by all the accused of not bringing ₹10,000 

from her parents. She further said that she had no fear of anyone and got her above-mentioned 

statement recorded. 

• Upon conclusion of the High Court, the three accused have been convicted and sentenced 

with rigorous imprisonment for life under section 302/34 of the Indian Penal Code. The fourth 

accused, Rani, has been tried in the Juvenile Court. 

• The learned counsel submitted before this court for the appellant, that the reliance should be 

placed upon the first dying declaration which was made on 18th July 1994. 

ISSUE BEFORE THE COURT 

 

• Whether the patient was in the right state of mind when the dying declaration was being 

recorded? 

RATIO OF THE COURT 

 

• The Court referred to the case of Laxman Vs. In the state of Maharashtra, there the court held 

that if the person recording the statement is satisfied that the patient was fit then the veracity of the 

declaration will not be questioned. 

• The court stated that “what is essential is that the person recording the dying declaration must 

be satisfied that the deceased was in a fit state of mind.” Which was proved by the testimony of the 

magistrate that the declarant was fit to make the statement. The court also holds the same to be 

voluntary and truthful. 

• The Court further added that the mere fact that the first declaration was contrary to all the 

other declarations would not make it untrue. And also the third declaration was recorded after the 

doctor certified that she was in a fit state of mind to give a statement. 

DECISION HELD BY COURT 
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• The Hon’ble Supreme Court upheld the judgment passed by the High Court. Thus, the appeal 

was dismissed. 

RAM GOVIND UPADHYAY v. SUDARSHAN SINGH &ORS. 
 

Order for Bail bereft of any cogent reason cannot be sustained. 

 
Case Brief- RAM GOVIND UPADHYAY v.SUDARSHAN SINGH &ORS. 

 
Case Name: Ram GovindUpadhyay Vs. Sudarshan Singh &Ors. 

 
Case number: Appeal (crl.) 381-382 of 2002. 

 
Court: Supreme Court of India. 

 
Bench: Justice Umesh C. Banerjee, Justice Y.K. Sabharwal. 

 
Decided on: 18th March 2002. 

 
Relevant Acts/Sections :Indian Penal Code,1860 (Sec. 302, 323, 504). 

 
BRIEF FACTS AND PROCEDURAL HISTORY 

 

• The Appellant’s brother, Amar NathUpadhyay (since deceased), was the candidate contesting the 

election for the post of Pradhan in Budhepur Gram Panchayat along with RavindraNath Singh. 

• On 23rd June 2000, while the polling was in progress, some scuffles took place which resulted in 

the obstruction of the polling process thrice by the booth, further resulting in forcible taking up of 

ballot papers from the voters and said to be casting the same in favor of one particular candidate. 

• When the informant came to the booth, to cast his vote there was stated to be a definite obstruction 

and resultantly a hue and cry and thus alleged scuffles were had and on hearing the cries of the 

informant, Amar NathUpadhyay (since deceased) said to have rushed for informants rescue and the 

torture thereafter fell on to the candidate, which resulted in the death of Amar NathUpadhyay. 

Procedural History 

 

• The First Information Report (FIR) was lodged which recorded offense under Section 302 IPC 

along with other charges and on basis of these charges, private respondents were arrested. The 

applications of bail were moved before the Trial Court then the High Court and even before the 

Sessions Judge, Chandauli, which however stood rejected. The co-accused moved the High Court for 

the grant of bail being Crl. Misc. Bail application No. 17697 of 2000. 
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• Between 4th and 6th December 2000, the witnesses were said to have been threatened and 

assaulted, whereof an FIR under Section 323 and 504 IPC was registered at the Police Station on 6th 

December 2000 as M.C.R. No. 91 of 2000. 

• The police after completing the investigation submitted the charge-sheet before the Court and since 

the co-accused were granted bail they were not attending the Court of Chief Judicial Magistrate, only 

after the bailable warrants against them were issued, they appeared before the Sessions, Judge. 

• The two petitions for bail, by Sudarshan Singh and Kushal Singh came up for hearing before the 

High Court on 3rd May 2001 whereupon the bail was granted and thus the application for 

cancellation of bail, which resulted in an order of rejection and hence the appeal came before the 

Supreme Court. 

ISSUE BEFORE THE COURT 

 
• Whether the private respondents should be granted bail? 

 
RATIO OF THE COURT 

 

• It was stated that the incident occurred at the time when the election was going on and murder was 

committed in broad daylight because of interference of the deceased when the informant was 

prohibited from casting his vote. The court also stated that the consideration of the period of one year 

spent in jail cannot be relevant in the matter of grant of bail as the offense charged is that of murder 

under Section 302 IPC. 

• The court stated that the High Court committed a manifest error in the matter of grant of bail. The 

court observed the same in the case of Shahzad Hasan Khan Vs Ishtiaq Hasan Khan &Anr. (1987 (2) 

SCC 684). The grant of bail though being a discretionary order but calls for the exercise of such 

discretion judiciously and not as a matter of course. The order for bail without any clear reason 

cannot be sustained. As it was when the accused persons were on bail, another FIR was recorded and 

a charge-sheet was filed as they tampered with the pieces of evidence and threatened the witnesses, 

and these being the basic grounds for the cancellation of bail. 

DECISION HELD BY COURT 

 
• The Bail order as granted by the High Court stands canceled and the private respondents were to be 

re-arrested immediately. 
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PYARELAL V. STATE OF RAJASTHAN7 
 

 

INTRODUCTION 

This appeal by special leave is directed against the decision of the High Court of Rajasthan 

convicting the appellant under Section 379 of the Indian Penal Code and sentencing him to a fine of 

Rs. 200. 

To appreciate the questions raised in this appeal the following facts, either admitted or found by the 

High Court, may be stated. On November 24, 1945, one Ram Kumar Ram obtained permission, Ex. 

PB, from the Government of the former Alwar State to supply electricity at Rajgarh, Khairthal, and 

Kherli. After that, he entered into a partnership with 4 others with an understanding that the licenses 

would be transferred to a company that would be floated by the said partnership. After the company 

was formed, it put an application to the Government through its managing agents for the issue of a 

license in its favor. Ex. PW 15/B is that application. On the advice given by the Government 

Advocate, the Government required Ram Kumar Ram to file a declaration attested by a Magistrate 

concerning the transfer of his rights and the license to the company. On April 8, 1948, Ram Kumar 

Ram filed a declaration to that effect. 

 
FACTS 

The case of the prosecution is that Ram Kumar Ram was a friend of the appellant, PyarelalBhargava, 

who was a Superintendent in the Chief Engineer's Office, Alwar. At the instance of Ram Kumar 

Ram, PyarelalBhargava got the file Ex. PA/1 from the Secretariat through BishanSwarup, a clerk, 

before December 16, 1948, took the file to his house sometime between December 15 and 16, 1948, 

made it available to Ram Kumar Ram for removing the affidavit filed by him on April 9, 1948, and 

the application, Ex. PW 15/B from the file and substituting in their place another letter Ex. PC and 

another application Ex. PB. After replacing the said documents, Ram Kumar Ram made an 

application to the Chief Engineer on December 24, 1948, that the license should not be issued in the 

name of the company. After the discovery of the tempering of the said documents, Pyarelaland Ram 

Kumar was prosecuted. The facts found were that the appellant got the file between December 15 

and 16, 1948, to his house, making it available to Ram Kumar Ram, and on December 16, 1948, 

returned it to the office. On these facts, it is contended that the prosecution has not made out that the 

appellant dishonestly took any movable property within the meaning of Section 378. 

 
 

7 1963 AIR SC 1094 
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THE OFFENSE OF THEFT 

The section may be dissected into its parts thus: a person will be guilty of the offense of theft, (1) if 

he intends to cause a wrongful gain or a wrongful loss by unlawful means of property to which the 

person gaining is not legally entitled or to which the person losing is legally entitled, as the case may 

be: see Sections 23 and 24 of the Indian Penal Code; (2) the said intention to act dishonestly is in 

respect of the movable property; (3) the said property shall be taken out of the possession of another 

person without his consent; and (4) he shall move that property to such taking. 

 
ANALYSIS 

In the present case, the record owned the Engineering Department under the control of the Chief 

Engineer. The appellant was the Superintendent in that office; he took the file out of the possession  

of the said engineer, removed the file from the office, and handed it over to Ram Kumar Ram. 

However, it is contended that the said facts do not constitute the offense of theft for three reasons, 

namely 

1.The Superintendent owned the file, and therefore he could not have taken the file from himself; 

2.there was no intention to take in dishonestly, as he had taken it only to show the documents to Ram 

Kumar Ram and returned it the next day to the office and therefore he had not taken the said file out 

of the possession of any person; and 

3.he did not intend to take it dishonestly, as he did not receive any wrongful gain or cause any 

wrongful loss to any other person. 

We cannot agree that the appellant owned the file. The file was in the Secretariat of the Department 

concerned, which was in charge of the Chief Engineer. The appellant was only one of the officers 

working in that department, and it cannot, therefore, be said that he was in legal possession of the  

file. Nor can we accept the argument that on the assumption that the Chief Engineer owned the said 

file, the accused had not taken it out of his possession. To commit theft, one need not take movable 

property permanently out of the possession of another with the intention not to return it to him. It 

would satisfy the definition if he took any movable property out of the possession of another person 

though he intended to return it later on. 

We cannot also agree that there is no wrongful loss in the present case. Wrongful loss is loss by 

unlawful means of property to which the person losing it is legally entitled. It cannot be disputed that 

the appellant unauthorizedly took the file from the office and handed it over to Ram Kumar Ram. He 

had, therefore, unlawfully taken the file from the department, and for a short time, he deprived the 

Engineering Department of the possession of the said file. 



29 

 

 

 

 

 

 

The loss need not be caused by a permanent deprivation of property but may be caused even by 

temporary dispossession, though the person taking it intended to restore it sooner or later. A 

temporary period of deprivation or dispossession of the property of another causes loss to the other. 

That a person will act dishonestly if he temporarily dispossesses another of his property is made clear 

by illustrations (b) and (1) of Section 378. It will be seen from the said illustrations that temporary 

removal of a dog which might ultimately be returned to the owner or the temporary taking of an 

article to return it after receiving some reward constitutes theft, indicating thereby that temporary 

deprivation of another person of his property causes wrongful loss to him. We, therefore, hold that 

the facts found in this case clearly bring them within the four corners of Section 378, and the courts 

have rightly held that the appellant had committed the offense of theft. 

No other point was pressed before us. As the result, the appeal fails and is dismissed. 
 

 

State (N.C.T. Of Delhi) vs NavjotSandhu(Afsan Guru) 
 

 

● COURT: - Supreme Court of India 

● BENCH: - P. VenkataramaReddi& P.P. Naolekar 

● DECIDED ON: - 04-08-2005 

● CITATION: – AIR2005SC3820 

● NATURE: - Criminal Appeal No 381 of 2004 

● PETITIONER: - State (N.C.T. of Delhi) 

● RESPONDENT: -Navjot Sandhu (Afsan Guru) 

 
 

INTRODUCTION 

The case of Afsan Guru is one of the most eminent cases of Indian Judicial history and is commonly 

known as the Parliament Attack Case. It was one of the major attempts to attack the powers of the 

State. This case is the gruesome incident that took place on 13th December 2001, in the Parliament 

House complex. A gun battle which lasted for 30 minutes and caused nine deaths as well as the 

killing of the five terrorists. Electronic records were made admissible after this case employing 

passing a law. Appeals were made in the High Court and the Supreme Court where the bench of 

Justice P. VenkataramaReddi& Justice P.P. Naolekar delivered the judgment after a trial in Special 

Court. 
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BACKGROUND OF THE CASE 

Five heavily armed persons entered the Parliament House complex on 13th December 2001 which 

first followed the killing of the security personnel on duty, a gun battle which nearly lasted for 30 

minutes resulting in the death of all five terrorists and 9 persons including 8 security personnel’s and 

1 gardener and fatal injuries to 16 other people. The target of the act was to raid the Parliament and 

hold all the VIPs as hostages. The attackers entered the premises in a white ambassador who had a 

fake sticker on it. A banned terrorist organization under section 35 of the Unlawful Activities 

(Prevention) Act, called Jaish-e-Mohammed claimed responsibility for the event. It was suspected 

that the four accused, namely, Mohd. Afzal, Shaukat Hussain, S.A.R. Geelani, and Afsan Guru 

(Navjot Sandhu) were linked to the organization. An investigation went on for 17 days, and the 

accused also identified the deceased terrorists. A report was filed under section 173 of CrPC by the 

Investigating Agency. The accused were charged with various sections under the Indian Penal Code, 

The Prevention Terrorism Act, 2002, and Explosive Substances Act by the superior court presided by 

Shri. S.N. Dhingra and several trials followed. As many as 80 witnesses and 10 witnesses were 

examined by the prosecution side as well as the defense side respectively. The court exhibited about 

330 documents in the cases in the entire trial of around six months. Mohd. Afzal, Shaukat, and S.A.R 

Gilani were convicted under sections 120B, 121, 121A 122, 302, 307 of the IPC, sub-section (2), (3), 

(5) of section 3 of the POTA, and section 3 and 4 of the Explosive Substances Act. All the accused 

were convicted guilty of the charges mentioned earlier. Only Afsan Guru was acquitted from all the 

charges except section 123 of the IPC where she had to undergo rigorous imprisonment of five years 

with a fine. 

 
RELEVANT LAWS 

1. Sections 120B, 121, 121A, 122, 302, 307 of IPC 

2. Prevention of Terrorism Act, 2002 

3. Explosive Substances Act 

 
 

ISSUES RAISED 

1. The voluntary nature of the confessions of the accused and the reliability of the confessions 

made to the police. 

2. Electronic evidence is admissible or not. 

 
 

JUDGMENT 
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While the case was filed under the Special Court, Mohd, Afzal, Shaukat Hussain, S.A.R. Geelani was 

convicted under IPC and ESA. Afzal and Shaukat were also convicted under the POTA while Navjot 

Sandhu (Afsan Guru was only convicted under section 123 of the IPC and was acquitted from the 

other charges). 

Accused filed appeals under the division bench of High Court. Here the appeals of, Mohd. Afzal and 

Shaukat Hussain were dismissed, and a death sentence was confirmed for both of them. However, the 

appeals of S.A.R. Geelani and Afsan Guru (Navjot Sandhu) were allowed, and they were acquitted of 

all charges. 

Further, appeals were filed under the Supreme Court wherein the death sentence for Afzal Guru was 

confirmed, and his plea was dismissed. Shaukat Hussain’s plea was partly allowed where he was 

sentenced to 10 years of imprisonment with a fine of Rs. 25,000, after getting convicted under 

section 123 of the IPC. The appeal of the State which requested the dismissal or acquittal of S.A.R. 

Geelani and Afsan Guru was rejected. The mercy petition of Mohd. The President rejected Afzal 

Guru, and he was hanged on 9th February 2013 which was termed as “Operation Three Star”. 

Afsan Guru Alias Navjot Sandhu was convicted under section 123 of the IPC for concealing the 

reality of waging war against the Government of India. She was sentenced to rigorous imprisonment 

of 5 years with a fine. Later this was challenged before the High Court by filing the appeal, and 

Afsan Guru was acquitted from the charges. 

 
CASE ANALYSIS 

In my view, the given judgment delivered by Justice P. VenkataramaReddi& Justice P.P. Naolekar 

was the best possible judgment in this particular case. The dismissal of pleas of Afzal Guru and 

sentencing him to death under POTA conforms with the law. The fact that there was no credible 

evidence for convicting Afsan Guru aliasNavjot Sandhu was also reasonable. 

After this case, the credibility of electronic evidence was made admissible. Keeping in mind the 

needs of the 21st century, this was a necessary step. New laws to reduce the paperwork involved in 

the judicial system and encouragement of E-Governance should be practiced more and more. Such 

judgments are the motivation for the abovementioned revolutions. 

 
PARIVARTAN KENDRA & ANR V U.O.I & ORS 

 

A detailed case analysis. 
 

INTRODUCTION 
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This case seems to be a glaring example of how the ambitious life of two young girls was shattered 

into an unimaginable, painful, miserable life in just a split second, causing irreparable damages. 

Even, after the banning of acid, there is no stop to this heinous atrocity. It is even more surprising to 

know that it is still available at so many local markets at ease making this product a potent weapon to 

shatter and harm the lives of thousands of young people in our country. 

BACKGROUND 

 

The majority of the cases that are reported in India have young women as their major target. The 

main cause for this offense varies from case to case. But mostly it revolves around the reasons like 

the rejection of marriage proposals, refusal to have an affair, or refusal to withdraw from an existing 

marriage, etc. 

The male ego constantly fed with the continuous practice of patriarchy in the society has made the 

offenders unresistant to rejection by a woman. India being a male dominant society, more than the 

offender, the reputation and self-respect of the victims are what is being put at bay to a greater extent. 

Hence, the reason for having women as the primary target is a never-ending list. 

In addition to this, even after recognizing this as an offense under S.326 A and S.326 B of the Indian 

penal code8. The numbers of cases according to NCRB9between the years of 2014-18 has only spiked 

up. This case has again re-ignited the debate on the easy availability of acid in the local market and 

the administration’s failure to ensure implementation of the top court order regulating its unchecked 

sale. 

FACTS 

 

• The petitioner, in this case, is a registered NGO that sought to fight for the rights and welfare 

of the acid attacked victims. 

 
• In this case, the NGO brought to light the incident of two girls who were attacked on October 

21, 2012, by four men who threw acid on the girls (Chanchal and her sister) while they were 

sleeping. Often, she has been verbally abused and sexually harassed by four men namely Anil, Raja, 

Baadal, and Ghanshyam On their way to college. But, Chanchal had no other option other than to 

ignore and strongly oppose their illicit requests. 

 
 

8Indian penal code, 1860. ACT NO. 45 OF 1860 (India) 
9 National crime records Bureau. 
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• One fine night, the accused climbed over the roof of their house and poured acid on their face 

which not only injured her but also her sister. After hearing the screaming of the girls, the father 

rushed to their terrace and immediately took them to a nearby hospital. Wherein, no proper response 

and first aid were done to both. 

 
• The medication cost has put the whole family into a huge debt trap. Along with that, they had 

to face a lot of insult and discrimination from society for being Dalit. The two victims were also 

denied admission due to their caste. 

 
• Despite this horrific incident, the police had refused to take up a complaint against the 

criminals until a huge sensation was created by the media. After a lot of hurdles and struggles, 

Chanchal's father finally got compensation of 3 lakhs instead of the decision given in a landmark 

case. ( Laxmi v UOI.) Even that compensation awarded by the court could not suffice the entire 

medical cost incurred by the father. 

ISSUES RAISED 

 

• The guideline and the compensation of 3 lakhs awarded by the apex court in the case of 

Laxmi V. Union Of India10aren't adequate to cover the medical expenses of an acid attack survivor. 

The victims here at hand do not only suffer from figure disformity. The amount of mental trauma of  

a sudden change in their appearance and the pain from consecutive surgeries have made the need for 

the best rehabilitation centers for their speedy recovery. 

 
• The easy availability of the acid has been a huge contributor to this sudden spike in acid 

attacks in the country. This is also mainly due to the proper implementation of the court's order by 

the authorities. 

 
• In addition to the above two issues, this issue was also raised. Whether the disability of acid 

attack survivors should be recognized. So, that they get to avail the benefit provided by the 

government as same as a physically disabled person. 

JUDGMENT 
 

 

 

10Laxmi v. union of India 2014 4 SCC 427 (India). 
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The court, in this case, highlighted that the compensation that was provided in the landmark case 

Laxmi v UOI was just the minimum compensation hence the state must take the responsibility of 

awarding more compensation as in each case it may vary. The court also directed the states to follow 

the guidelines that were laid down in various cases and ensure enforcement of the same by the local 

authorities. In addition to this, the acid attacked victims were also made a part of the disability list. 

The court at the end also awarded compensation worth 10 lakhs to the main victim and 3 lakhs to the 

sister of the victim who suffered minimal damages. 

CONCLUSION 

 

Enacting a law is useless until it is implemented in its true spirit. This also applies when it comes to 

the implementation of court directives. Even though there are law provisions to tackle the problem of 

acid attacks. The true success of the act is attained only when it is enforced to its fullest by the 

concerned authorities. 

According to the rules of the Supreme Court, the vendor and purchaser must have a license, and 

shops selling acid must maintain a record of sale and buy. The SC order also made it mandatory for 

the shopkeepers to record the explanation for the purchase. 

SUGGESTIONS 

 
It was further highlighted in the case of Laxmi V. Union of India, the acid attack crimes committed 

over other countries were handled in a better and effective manner. Thereby, controlling the numbers 

from rising. 

In the case of, State of Maharashtra V. AnkurPanwar11, a special Women Court judge A.S Shinde 

awarded death sentence for the very first time to the accused AnkurPanwar as deterrent punishment 

in line with Bangladesh’s Acid Crime Suppression Act and stated that such acts got to be curbed by 

setting an example for the people. 

More decisions like these from the judiciary have to be provided so that the offenders when they 

commit such kind of heinous crime again are aware of the serious consequences awaiting them 

shortly. 

REFERENCES 

 
https://www.lawnn.com/state-of-maharashtra-v-ankur-panwar/ 

 
 

112019 SCC OnLineBom 968 (India). 

https://www.lawnn.com/state-of-maharashtra-v-ankur-panwar/
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GIAN KAUR V. STATE OF PUNJAB 
 

 

 

CASE NAME: GIAN KAUR V. STATE OF PUNJAB 

CITATION: 1996 AIR 946, 1996 SCC (2) 648. 

COURT: SUPREME COURT OF INDIA 

 
JUDGEMENT DATE: 21 MARCH 1986 

 
BENCH: J.S. VERMA, G.N. RAY, N.P. SINGH, FAIZAN UDDIN, AND G.T. Nanavati JJ. 

 
PETITIONER: GIAN KAUR 

RESPONDENT: STATE OF PUNJAB 

INTRODUCTION 

The constitution of India provides for the right to life in Article 21. This right conferred by the 

constitution is very simple in lines but very difficult in interpreting. The courts have given 

various new interpretations to the right to life and one such questionable interpretation the 

right to die. Does the term right to life also mean the right to die? When we talk about the 

words, ‘Right to life’, which evokes the exactly opposite sentiments. How such a thing can be 

called a right if we are using it to give up all of our rights? The mentioned right, i.e., the Right 

to die has been used as a semblance or a guise to include various other concepts that oppose 

the preservation of life. The right to life is inalienable and deep-rooted in us and this vital  

point appears to be evaded by all those who keep on pressing for the Right to die. 

FACTS 

 

In the matter, the Petitioner, Gian Kaur, and her husband Harbans Singh was charged for 

committing the offense of abetment to suicide  of their  daughter-in-law,  Kulwant  Kaur. 

For the same, they both were convicted by Trial Court under Section 306 of Indian Penal 

Code, 1860. So, they were sentenced to rigorous imprisonment for a term of 6 years each 

and were liable to pay the fine of Rupees 2000/- or in default of paying the same amount, 
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further    rigorous     imprisonment     for     9     months     would     be     enforced.   

Further, 

They made an appeal at High Court who reiterated the Trial Court’s decision. However, the 

sentence of Gian Kaur has been reduced from 6 years to rigorous imprisonment for 3 years. 

Through the Special Leave Petition, the said appellants approached the Supreme Court 

against their conviction sentence under Section 306 of Indian Penal Code, 1860 

PROVISIONS INVOLVED 

 

Article 21 of the Constitution of India which deals with ‘Right to Life and Personal Liberty’ 

states that “No person shall be deprived of his life or personal liberty except according to the 

procedure established by law. 

Article 14 of the Constitution of India deals with ‘Equality before the law’ states that the 

State shall not deny to any person equality before the law or the equal protection of the laws 

within the territory of India. 

Section 306 of The Indian Penal Code, 1860 deals with “Abetment of suicide” 

 
States that “If any person commits suicide, whoever abets the commission of such suicide, 

shall be punished with imprisonment of either description for a term which may extend to 

ten years, and shall also be liable to fine.” 

Section 309 of The Indian Penal Code, 1860 deals with “Attempt to  commit  suicide.” 

States that “Whoever attempts to commit suicide and does any act towards the commission 

of such offense, shall be punished with simple imprisonment for a term which may extend to 

one year or with fine, or with both. 

ISSUES 

 
1. Whether Section 306 of the Indian Penal Code, 1860 is constitutionally valid? 

 
2. Whether Section 309 of the Indian Penal Code, 1860 violates Article 14 and 21 of the 

Indian Constitution? 1 

ARGUMENTS 
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The petitioner argued that as section 309 of the Indian Penal code was held unconstitutional 

in the case of P.Rathinam v. Union of India12 and as the right to die was held to be a 

fundamental right, in that case, section 306 must also be held unconstitutional as abetting to 

die also means aiding the fundamental right to die. 

The Council on behalf of the Petitioner further contended that the term life does not mean 

mere ‘animal existence’ but ‘right to live with human dignity’ and embracing the quality of 

life. Hence, interpreting, a person who is having the ‘Right to life’ would likewise include 

the right not to live that is right to die or terminate his own life. 

The respondents argued that Section 306 of the Indian Penal Code, 1860 which explains the 

abetment of an attempt to suicide is an independent and self-reliant provision and thus does 

not rely on Section 309 of the Indian Penal Code, 1860. Thus he claims that even though 

section 309 is unconstitutional, section 306 can stand on its own and has its validity. Many 

countries of the world have made suicide invalid but abetting suicide is unconstitutional. 

Moreover, the Respondents wanting the ruling of the P. Rathinam case to be stuck down as 

Section 309 of the Act is valid and Section 306 of the Indian Penal Code, 1860 does not 

violate Article 21 of the Constitution. The Respondents contended that ‘right to life’ is 

inherently inconsistent and in contravention with ‘right to die’ and thus right to die cannot 

fall within the ambit of Article 21 of the Constitution. 

JUDGEMENT 

 

The court reversed the decision of the case P. Rathinam v. Union of India and held right to 

die was not part of the right to life and thus section 306 and 309 of Indian Penal code is not 

unconstitutional. The judgment was in favor of the respondents. 

OBSERVATION 

 
Even though many say that the punishing of the people who attempt suicide is barbaric but 

still it is regarded as the only way to prevent people from taking such hasty decisions to end 

their life. If section 306 of the Indian penal code is unconstitutional then many people will 

induce and stress others to die and can simply escape from the clutches of the law for 

inducing them to die. The Constitution Bench gave a landmark decision which has given 

remarkable imprints on the decision making of the Indian judiciary. Therefore, the decision, 

 

12 P. Rathinam v. Union of India (1994 SCC (3) 394) 



38 

 

 

 

 

 

in this case, manifests that the individual’s life is more important and emphasized more on 

leading a life in a dignified manner. 

REFERENCES 

 
● www.Indiankanoon.org 

● www.scooberver.in 

● www.ourlegalworld.com 
 

 

 

MOHD. AHMED KHAN V. SHAH BANO BEGUM AND ORS. 
 

CITATION: 1985 AIR 945, 1985 SCR (3) 844 
 

BENCH: YV CHANDRACHUD-(CJ),DA DESAI, O. CHINNAPPA REDDY- (J),E.S. 

VENKATARAMIAH-(J),MISRA RANGNATH 

PETITIONER: MOHD. AHMED KHAN 
 

RESPONDENT: SHAH BANO BEGUM AND ORS.13 

 
INTRODUCTION 

 
It is also known as the Shah Bano maintenance case which is seen to be one of the legal 

milestones in the battle for the protection of the rights of Muslim Women. While the Supreme 

Court upheld the right of alimony in the case, the judgment set off a political battle as well as 

a controversy about the extent to which courts can interfere in Muslim Personal Laws. 

BACKGROUND 

 
● This is a controversial case of alimony and maintenance in the Muslim religion. 

● This case highlights how people use religion as a tool for their vendetta. 

● A legal milestone in the battle for the protection of the right of Muslim 

woman/women. 

● A Muslim woman is deprived of good education and self-dependency like the rest of 

the women. 

● They were denied education and even they are not allowed to work also. 

● Hence the post-divorce need for maintenance only becomes greater in them. 
 

13 https://indiankanoon.org/doc/823221/ 

http://www.indiankanoon.org/
http://www.scooberver.in/
http://www.ourlegalworld.com/
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Brief Facts of the case: 

 
● At the age of 62, Shah Bano was divorced by her lawyer husband. 

● He refused to provide promised maintenance of Rs 200 in 1978. 

● Local Court ordered him to provide her Rs. 25/ month. 

● Madhya Pradesh High Court ordered revised maintenance of Rs. 179.20. 

● In 1985, Supreme Court rules in favor of Shah Bano. 

 
Extremist sees this as an attack on their religious rights and Muslim Personal Law. They 

anticipated it as an attempt to take one step towards the Uniform Civil Code. 

The reaction by Parliament: 

 
● Under the pressure of Muslim hardliners, Rajiv Gandhi enacts a law, Muslim Women 

(Protection of rights on divorce act), 1986. 

● It diluted the Supreme Court Judgement and said that the maintenance is paid only for 

the iddat period (90 days). 

● Shah Bano lawyer has challenged the validity of the Act 

● Significantly Shah Bano withdraws the maintenance claim. 

 
ANALYSIS 

 
Effects of this case were: 

 
● Starting of religion-based politics. 

● The rift between hardliners (Muslim) and Liberal Muslims, Hindus and Woman Right 

Activists. 

● The particular case is also responsible for the advent of the Bhartiya Janta Party. 

 
Question of Law 

 
The question that came before the court was whether the provision of section 125 of Cr. P.C 

can be operational above the provisions of personal law that Govern the parties? 

And what role the courts play in taking a step towards the Uniform Civil Code which 

envisions replacing personal law with a common set of laws governing every citizen in Article 

44 of the Constitution. 
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Supreme Court’s Judgement 

 
This was the historic judgment that reinforces the faith in the judiciary where- Justice comes 

before religion, Equality comes before religion, and Righteousness comes before religion. 

Supreme Court has passed the masterpiece judgment by giving a right to a Muslim woman of 

maintenance on monthly basis. 

But then it was overturned by legislation passed by the parliament with the full majority- 

Muslim Woman (Protection of Rights on Divorce Act) 1986. 

The act was majorly passed to repeal the ruling of Shah Bano. 

 
Diluting the Supreme Court’s judgment, the actor said that, the maintenance will be allowed  

to divorced women basically during the iddat period that is for 90 days after the divorce, as  

per the provision of Islamic law. 

This was in an absolute contradiction to section 125 of the code. The liability of the husband 

to pay the maintenance was thus restricted to the period of iddat period only. 

In the case of Daniel Latifi and Anr. Vs. Union of India14 the Supreme Court has challenged 

the Constitutional validity of the Muslim Women (Protection of Rights on Divorce), Act 1986. 

However, the Court sustained the validity of the Act and said that the act does not only 

preclude maintenance for divorced Muslim women but in fact that Muslim men must pay 

marital support till the time the divorced wife remarries. 

One shortcoming in Daniel Latifi's case was to seek maintenance under Section 125 of Cr. 

P.C., it was said, the consent of both the wife as well as husband is required. 

Again in the case of ShaminBano v. Ashraf Khan15, Supreme Court combined the 

interpretations of Shah Bano and Daniel Latifi and correctly held that the application for 

maintenance under section 125 can be sustained even though her husband, Ashraf Khan had 

not given the consent for the same. 

This means that even a Muslim woman can seek maintenance like women from any other 

religion under Section 125 of Cr. P.C. 

14 AIR 2001 SC 3958 

152014 (12) SCC 636 
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CONCLUSION 

 
This case dealt with the need to implement the Uniform Civil Code and the Court while giving 

the judgment has nicely interpreted his words by saying that liability will not be restricted to 

only iddat period and this iddat period is given to arrange the whole amount of money to the 

woman before 90 days over to give benefits to the Muslim Women. It was a clear step towards 

creating an equal society for men and woman both. 

The supreme court however after all the dirty politics gave the judgment which was just, fair, 

and reasonable, and with that, it has also maintained the trust and faith of the citizens in the 

system of the judiciary which is a positive aspect in all. 

PLAIGARISM REPORT: 
 

https://searchenginereports.net/view-plag-report/8d19e26a8a6198e9588244cff8fee300.html 
 

 

 

Navtej Singh Johar and ors. Vs. Union of Indian and ors. 
 

Quorum- CJI-Dipak Misra, Justice A.M. Khanwilkar, Justice RohintonFaliNariman, Justice D.Y. 

Chandrachud, and Justice Indu Malhotra. 

An issue raised– The main issue here raised was about the constitutionality of section-377 of IPC. 

 
Submissions from Petitioner side 

 
Homosexuality, bisexuality, or any other sexual interest is something natural and is not a physical or 

mental illness. It is  a reflection of personal choice and criminalizing  it  will lead to the destructing  

of Article 21 of the Indian Constitution by affecting an individual's dignity and his or her gender 

identity. 

It is also argued that a person will not become an alien if his community is not  accepted by the 

society at large and therefore rights of the LGBT community who constitute 7-8% of the Indian 

population need to be recognized. 

Section-377 is based on the morals and social values of the Victorian-era where sexual activities  

were just considered as a reproductive process and nothing more than that. This section is the only 

reason that the LGBT community has suffered discrimination and abuse all their lives and will 

continue to suffer if homosexuality is criminalized again. 

https://searchenginereports.net/view-plag-report/8d19e26a8a6198e9588244cff8fee300.html
https://indiankanoon.org/doc/119980704/
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If section-377 is retained without making any amendments then it would lead to the violation of 

various fundamental rights of the LGBT group i.e. right to freedom of expression, right to privacy, 

right to equality, liberty, and dignity. 

Petitioners have also mentioned that people who choose inter-religious and inter-caste marriages are 

the same as people who choose a partner of the same-sex and there is no difference between them. 

Society may or may not disapprove of inter-caste and inter-religious marriages but the court has to 

enforce the constitutional rights of every citizen. The position of the LGBT group is the same, even 

though the majority is disapproving of them but it is to the court to protect their constitutional rights 

from being violated. 

There is no reasonable classification between natural and unnatural sex and even the expression 

“carnal intercourse against the order of nature” is not defined anywhere. Therefore section-377 is 

arbitrary and vague and is violative of Article 14. 

The section is also violative of Article 15 as it discriminates against the LGBT community based on 

the sex of their partners which is prohibited under Article 15 of the Indian Constitution. 

Submissions from Respondent side 

 
It has been submitted by them if section-377 is declared unconstitutional then the family system will 

be destroyed and many corrupt young Indians will see this as a trade and will start using homosexual 

activities for money. Moreover, individuals indulging in such activities are more likely to contract 

HIV/AIDS which will increase the percentage of AIDS victims in the country. 

It is also contended that the political, economic, and cultural heritage of countries where consensual 

homosexual acts have been decriminalized is very much different from a multicultural and diverse 

country like India. 

Fundamental rights are not absolute and decriminalizing section-377 will leave all the religions 

practiced in the country as objectionable and will lead to the violation of Article 25 of the Indian 

Constitution which also needs to be given due consideration. 

They also submitted that clarifications can be added to section-377 by defining every word which is 

controversially mentioned in the section. The section will then target people with malafide intentions 

and non-consensual acts. 
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The main reason behind criminalizing carnal intercourse against nature is to protect the citizens from 

the injurious consequences as protecting the citizens from something hazardous is one of the aims of 

criminal law. 

Article 15 prohibits discrimination based on sex but not on sexual orientation,  therefore section-  

377 of IPC is not violating Article 15. Moreover, it is also not violative of Article 14 as the section 

only mentions a particular offense along with its punishment. 

Judgment given 

 

It doesn’t matter how minuscule is the LGBT section, they also have the right to privacy which 

includes physical intimacy. Their choice of partner might be different but it does not mean they will 

be prosecuted for that. Section-377 does curtail their human dignity and their personal choice, 

therefore violating their right to privacy which is covered under Article 21. 

The main objective behind retaining section-377 is to protect women and children from being abused 

and harassed by carnal intercourse but consensual carnal intercourse which is performed by the 

LGBT community is neither injurious to children nor women. Moreover, non-consensual acts have 

already been referred to as an offense under section-375 of IPC which implies that section-377 is 

redundant  and  discriminative  towards  one  section  of  the   society  and   is   therefore   violative 

of Article 14 of the Indian Constitution rendering it unconstitutional. 

Our Constitution being liberal, it is not possible that the right of choice will be absolute. Therefore, 

some restrictions have been imposed on the principle of choice. However, the right of choosing a 

partner for intimate relations is completely a matter of personal choice which cannot be restricted. 

Whereas, section-377 of the Indian Penal Code restricts the right of the LGBT community of 

choosing a partner for sexual matters and is therefore irrational and arbitrary. 

Public order, decency, and morality are the grounds that can impose a reasonable restriction on the 

fundamental right of expression. Any act done in affection by the LGBT community in public does 

not disturb the public order or moral values until it  is  decent  enough  and  is  not  obscene. 

However, section-377 is again unconstitutional in the sense that it does not connect with the criteria 

of proportionality and is violating the fundamental right of expression of the LGBT group. 

The Supreme Court declared that section-377 is unconstitutional as it  violates Articles 14, 15, 19, 

and 21 of the Indian Constitution and therefore overruled the judgment given in Suresh Koushal and 
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ors. vs. Naz Foundation and ors. Moreover, it also declared that section-377 will be governing only 

non-consensual sexual acts committed against any adult and minor. 

Conclusion 

 
So now homosexuality has been decriminalized but the reaction of society and different 

organizations  is  still a challenge for the LGBT community.  Though there are organizations such   

as the All India Muslim Personal Law Board and the Jamaat-e-Islami Hind who expressed their 

disappointment towards the verdict given by the Apex Court on section-377. There also exist 

organizations and parties who are satisfied with the given verdict, namely, Amnesty International, 

RSS, CPI(M), and UN. According to the surveys conducted by various LGBT activists in different 

parts of the country, life is much better and simple for the LGBT group. Every society needs time to 

accept any change. The time is not so far when society will accept the LGBT community and their 

right. 

 

 
Sushil Ansal vs. State Through CBI 

 

INTRODUCTION 
 

The purpose of the Law is to maintain order, ensure justice, and to provide safety to those who are 

wronged against those who are abusing. And for the attainment of such purposes 

various civil and criminal laws have been codified and enacted. The Indian Penal Code being the 

official criminal code of India is a substantive law on crimes in India. The offenses defined under 

various sections of this Code are varied and require wide interpretation to hold someone accused of 

such an offense. 

This paper aims to make a case study on the case of SushilAnsal vs. State Through CBI to 

analyze and understand the judicial interpretation of various Sections of IPC involved in the 

case. One morning, about a thousand people gathered at a cinema hall to watch a super-hit 

patriotic movie with lots of enthusiasm and excitement. The theatre was filled with waves of 

patriotism and suddenly the waves of patriotism were overtaken by the waves of fire. The 

cinema hall was set on fire by some electric sparks. Everyone rushed to escape amidst hue and 

cry. Some managed to do so but others got stuck due to blocked exits and illicit extensions. The 

fire gulped down 59 lives. Then the hunt for justice began and the battle continued for two 
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decades. This might look like the script of a Bollywood movie but unfortunately, it’s a real-life 

incident that shook the entire nation. Let us dig into the case in detail. 

FACTS OF THE CASE 
 

▪ On 13th June 1997; Uphaar Cinema Theatre in South Delhi was screening the film 

‘Border’. 

▪ On the very same morning, the two transformers installed on the ground floor of the 

The cinema building caught fire. 

▪ The transformers were maintained by the Delhi Vidyut Board (DVB). 

▪ The transformers frequently suffered from various defects but were not duly repaired. 

▪ On the day of the accident, another repair was made but it caused loose 

connections which led to perilous sparks. Consequently, the hall was set on fire by the 

sparks. 

▪ While around 750 people somehow managed to escape; there were still many who 

were stuck in the hall.16 

▪ Illegal extensions, blocked exits and additional seats added fuel to the fire. 

▪ Soon the hall was filled with smoke, killing 59 people due to asphyxia, and 

more than100 were injured in the consequent stampede. 

▪ On July 22, 1997; theatre owner Sushil Ansal and his son Pranav were arrested in Mumbai. 

▪ Soon the investigation was transferred from Delhi Police to CBI. 

▪ On 15th November 1997; CBI filed the charge sheet against theatre owners Sushil and Gopal 

Ansal and 14 others. 

Background 
 

TRIAL IN SESSION COURT 
 

A Session Court presided by LD Malik started the trial on March 10, 1999. 

Findings of the trial court: 

• The uphaar cinema building was owned by a company closely-held by Sushil Ansal and 
 

 
16 Association of Victims of Uphaar Tragedy vs. SushilAnsal and Another; an article by Navnoor 
Kaur;http://racolblegal.com/association-of-victims-of-uphaar-tragedy-v-sushil-ansal-and-another/; last visited on 

14/10/2020. 

http://racolblegal.com/association-of-victims-of-uphaar-tragedy-v-sushil-ansal-and-another/
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Gopal Ansal and that several violations regarding the installation of transformer, 

seating arrangements in the balcony, and the structural deviations in the building were 

committed during the directorship of the Ansal brothers relying upon various letters and 

documents signed by them, minutes of various board meetings, self cheque or cheques signed 

by them, car parking contract and various other pieces of evidence. The trial court held that 

the Ansal brothers had extensive control over the affair of the uphaar building though having 

resigned in 1988.17 

• That 750 DVB CVA installed was in complete violation of Electricity Rules and breach 

of the sanctioned plan for Uphaar building which provided for three adjacent rooms on the ground 

floor each measuring 20*10 feet to be used for the installation of a transformer. 

The court relied upon reports submitted by the Electrical inspector and non-adherence with 

Bureau of Indian Standard18 and Building Bye-Laws 1983. The contention of the Ansal brothers 

that they were coerced into providing space for the DVB transformer by the 

DVB authorities were rejected relying upon correspondence exchange between the GPT and 

DVB authorities.19 

• That the condition of the DVB transformer was wholly unsatisfactory and that the fire 

had started on account of the sparking of the loose connection of the cable and socket of the bar 

of the transformer 

• That the management of the cinema had disregarded the requirements of law and the 

sanctioned plan by parking extra cars and that too close to the transformer in a 16 ft. passage meant 

for free movement of the vehicles. It also found that apart from petrol and diesel cars, CNG gas 

cylinders and other combustible material aggravated the situation 

and contributed to the incident. This was considered gross negligence on the part of the accused. 

 

• That there were several structural deviations in the basement, ground floor, foyer, and 

the top floor that were not under the sanctioned plan that contributed to fire smoke and obstruction 

of human lives by asphyxia. 

• The seating arrangement in the balcony area of the cinema was itself in breach 
 

 

 
 

17 SushilAnsal vs. State through CBI; (2014) 6 SCC 173; Pp 21-30 

18 Bureau of Indian Standard: 10028 (Part II) – 1981; Paras 3.6.2, 3.6.4, 7.3.1.1, 7.3.1 
19 Supra Note 3, at p.33 
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of mandatory requirements of the DCR 1953 AND DCR 1983.20 

• That an eight-seater family box was added in the year 1978 upon an application moved 

by Gopal Ansal, which had the effect of completely closing the right side exit, access to which 

already stood compromised on account of the additional seats. This violated DCR 1953.21 

• That addition of seats and closure of the right side gangway severely compromised the need 

for quick dispersal in the event of an emergency. This again amounts to negligence on the part of 

owners and management of uphaar cinema and those responsible for sanctioning the changes. 

Hence, the Trial Court concluded the following:22 

• Installation of DVB transformer in violation of law; 

• Faulty repair of DVB transformer; 

• Presence of combustible material; 

• Parking of cars near the transformer room; 

• Patrons trapped inside the balcony died due to inhalation of smoke; 

• No proper means of escape; 

• Only 3 exits were provided of four as required statutorily; 

• The alterations made to the balcony became a hindrance to egress into the open air; 

• Three exit doors were bolted. As a result, one of the doors had to be pushed open 

to come out. This endeavor took 15 minutes; 

• The presence of a full-width door on the right side of the staircase landing on the 

top floor obstructed the patrons from going to the terrace; 

• The four exhaust fans which were to face an open space instead opened out into the 

staircase; 

• The management of the cinema turned a blind eye and fled the scene without lending 

a helping hand to the patrons; 

• Absence of fire alarms, emergency lights, and public announcement warning 

the patrons of the fire; 

• The management grossly neglected their duties to take measures to prevent fires 

and follow fire safety regulations. 

 

 

 
20 Delhi Cinematograph Rules, 1953 and Delhi Cinematograph (Certification) Rules, 1983. 
21 Delhi Cinematograph Rules, 1953, para 10(4) of the first schedule 
22 Supra note 3, at pp. 59 to 6 



48 

 

 

 

 

 

The Trial Court found the above factors that constituted the direct and proximate cause of the death 

of 59 persons and injury to 100 persons. The trial court convicted Sushil and Gopal Ansal for the 

commission of offenses under Section 304A, 337, and 338 read with Section 36 of IPC. Both were 

sentenced to undergo rigorous imprisonment for two years and a fine of Rs.5000. They were also 

convicted and fined Rs.1000 or imprisonment of two months under Section 14 of the 

Cinematograph Act, 1952. 

APPEAL TO HIGH COURT 

 
Aggrieved by the judgment of the trial court, all the 12 accused went into appeal in Delhi High 

Court. Also, the Association of Victims of Uphaar tragedy filed a revision petition 

contending that the accused must be convicted under Section 304 Part II of the IPC. 

 
Delhi High Court upheld the conviction of the Ansal brothers but reduced the sentence under 

Section 304A to rigorous imprisonment of one year. The sentences under Section 337 and 338 were 

also reduced to rigorous imprisonment of three months and one year respectively. The conviction 

under Section 14 of the Cinematograph Act was also upheld. All the sentences were to run 

concurrently. However, the revision petition by the Association of Victims of Uphaar Tragedy 

was dismissed. 

APPEAL TO SUPREME COURT 
 

All the convicted persons filed appeals before the apex court except the gatekeeper who served 

out the awarded sentence during the proceedings. The Association of Victims of Uphaar 

Tragedy filed an appeal for retrial under Section 304 Part II. 

 
ANALYSIS 

 

• Whether the concurrent findings of fact recorded by the Courts below prove the 

commission of any rash and/or negligent act by the accused persons or any one of them 

within 304A of the IPC? 

• Was the High Court justified in acquitting four respondents in a Criminal Appeal 

filed by CBI? 

• Is there any basis for holding that the accused or any one of them was guilty of an 

offense of culpable homicide not amounting to murder punishable under Section 304 Part II of 

the IPC? 
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• Whether the sentence awarded to those found guilty by the High Court deserves 

to be enhanced? 

• What relief and/or general or specific directions need to be issued in the matter 

having regard to the nature of the incident 

 
Whether the concurrent findings of fact recorded by the Courts below prove the 

commission of any rash and/or negligent act by the accused persons or any one of them 

within 304A of the IPC? 

The essential ingredients of Section 304A of the IPC are as follows. 

 

● There must be a homicide and the person in question must be dead. 

● The accused must have caused death. 

● That act causing death must be a rash or negligent act. 

● There must be a direct nexus between the death of the person and the rash or 

negligent act. That is, the said act must be causa causans and not causa sine qua non. 

‘Rash’ or ‘Negligent - meaning of. 

 

Section 304 A of the IPC makes any act causing death by a rash or negligent act not amounting to 

culpable homicide, punishable with imprisonment of either description for a term which may 

extend to two years or with fine or with both. The term ‘rash’ or ‘negligent’ has not been defined 

under the code. However, in the case of Empress of India v. Idu Beg23, it was held that in case of a 

rash act, the criminality lies in running the risk of doing an act with recklessness or indifference so 

as consequences. 

Similarly, in the case of In Re: Nidamarti Negaghushanam24, the culpable rashness meant acting with 

the consciousness that mischievous and illegal consequences may follow, but hoping that it 304A. 

Causing death by negligence.—Whoever causes the death of any person by doing any rash or 

negligent act not amounting to culpable homicide, shall be punished with imprisonment of either 

description for a term which may extend to two years, or with fine, or with both. 

Rashness according to Paton in “A Textbook of Jurisprudence” means “where the actor foresees 

possible consequences, but foolishly thinks they will not occur as a result of his act”. 

 

23 Empress of India v. Idu Beg; ILR (1881) 3 ALL 776 
24 Re: NidamartiNegaghushanam; 7 Mad HCR 1 



50 

 

 

 

 

 

In the case of ‘negligence’, gross or culpable neglect or failure to exercise that reasonable and 

proper care and precaution to guard against injury either to the public generally or to an individual 

which having regard to all the circumstances out of which the charge arises, it may be the 

imperative duty of the accused to be adopted. 

“Negligence is the breach of a duty caused by the omission to do something which a reasonable 

man, guided by those considerations which ordinarily regulate the conduct of human affairs 

would do or doing something which a prudent and reasonable man would not do. Actionable 

negligence consists in the neglect of the use of ordinary care or skill towards a person to whom 

the defendant owes the duty of observing ordinary care and skill, by which neglect the plaintiff 

has suffered an injury to his person or property”. This was approved by the Supreme Court in the 

case of Jacob Mathew v. the State of Punjab25. 

The duty of the theatre owner to his patron was outlined in the case of Rosston v. Sullivan26as 

follows, “The general duty to use ordinary care and diligence to put and keep this theatre in a 

reasonably safe condition, having regard to the construction of the place, character of the 

entertainment given and the customary conduct of persons attending.” 

 
For an act to amount to criminal negligence, the degree of negligence should be much higher i.e. 

gross or of a very high degree. The word “gross” has not been used in Section 304 A of the IPC, 

yet it is settled that in criminal law negligence or recklessness, to be so held, must be of such a high 

degree as to be “gross”. The expression “rash or negligent” act as occurring in Section 304A IPC 

has to be read as qualified by the word “grossly”27. 

DOCTRINE OF CAUSA CAUSANS 

 
Another important dimension of the offense punishable under Section 304A IPC is that the act of 

the accused must be the proximate, immediate or efficient cause of the death of the victim without 

the intervention of any other person’s negligence. 

 

 

 

 

 

 

25 Jacob Mathew v. State of Punjab and Anr.; (2005) 6 SCC 1 
26 Rosston v. Sullivan; 278 Mass 31 (1932) 

27 Supra Note 11, at para 5 &6 
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Causacausans as defined under Black’s Law Dictionary28 is “the immediate cause; the last link in 

the chain of causation.” 

In the Kurban Hussein MohamedalliRangawalia v. the State of Maharashtra29, the Apex Court held 

that criminal liability under Section 304A IPC shall arise only if the prosecution proves that the 

death of the victim was the result of a rash or negligent act of the accused and that such act was the 

proximate and efficient cause without the intervention of another person’s negligence. 

Therefore, the act of the accused must be proved to be the causa causans and not simply a causa 

sine qua non for the death of the victim in a case under Section 304A IPC as was held in 

SulemanRahimanMulani v. the State of Maharashtra30. 

To sum up: for an offense under Section 304A IPC to be proved it is not only necessary to 

 
establish that the accused was either rash or grossly negligent but also that such rashness or gross 

negligence was the causa causans that resulted in the death of the victim. 

WHETHER ANSAL BROTHERS WERE OCCUPIERS OF UPHAAR CINEMA BUILDING 

 

In cases where negligence is alleged concerning the use of buildings and structures either 

permanent or temporary, the duty to care is fixed on the person(s) who were occupiers of such 

buildings or structures. 

It is enough to have a sufficient degree of control over premises to put a person under a duty of 

care towards those who came lawfully on to the premises. To be an ‘occupier’, a person does not 

need to have entire control over the premises. This was held in the case of 

Wheat v. E. Lacon& Co.31 

 
“Any person was an occupier for fire if he had a sufficient degree of control over the premises and 

could say with authority to anyone who came there, “Do or do not light fire,” or “Put out that  

fire”32. 

 
28 Black’s Law Dictionary with pronunciation; 5th Edition 
29 Kurban Hussein MohamedalliRangawalia v. State of Maharashtra; AIR 1965 SC 1616 

30 SulemanRahimanMulani v. State of Maharashtra ;AIR 1968 SC 829 

 

31 Wheat v. E. Lacon& Co.; (1966) 1 All ER 582 

32 H & N Emanuel Ltd. v. Greater London Council &Anr.; (1971) 2 All ER 835 
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The cumulative effect of the facts and circumstances proved by cogent evidence placed on 

 
the record by the prosecution fully supports the prosecution case that Sushil and Gopal Ansal were 

in full control over the affairs of the company which owned the cinema, as well as the cinema 

itself, at all material times, including the date of the incident. Thus, the Apex Court did not hesitate 

in affirming the finding that the Ansal brothers were occupiers of the cinema complex as on the 

date of the incident in which capacity they owed a duty to care for the safety of the patrons 

visiting/coming to the premises.33 

DEGREE AND NATURE OF CARE EXPECTED OF AN OCCUPIER OF A CINEMA 

BUILDING: 

An occupier of a cinema would be expected to take all those steps which are a part of his duty to 

care for the safety and security of all those visiting the cinema for watching a cinematographic 

expression. The duty to care is not a one-time affair. It is a continuous obligation which the 

occupier owes towards every invitee contractual or otherwise every time an exhibition of the 

cinematograph takes place. The obligation to ensure the safety of the invitees is undeniable not only 

under the common law but even under the statutory regime 20, and any neglect of the duty is 

actionable both as a civil and criminal wrong, depending upon whether the negligence is simple or 

gross.34 

The duty to take care regarding the safety of those admitted to watching an exhibition rests with 

the occupier who can and ought to even by the most ordinary standards of prudence foresee that in 

the event of anything untoward happening, those inside the cinema premises can be safe only if 

they exit from the same as rapidly as possible.35 

WHETHER THE ACCUSED WERE NEGLIGENT AND IF SO, WHETHER THE 

NEGLIGENCE WAS GROSS: 

The various structural deviations in the cinema building and compromise with the safety 
 

 

 
 

33 Supra note 3, at para 90, page 122 

 

34 Supra note 3, at para 102, pp. 135-136 
35 Supra note 3; at para 111, page 148 
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requirements raised the level of risks to the patrons. These structural deviations obstructed the 

exit door which was a reckless disregard for the safety and quicker exit of the patrons. This 

deliberate and reckless disregard for the safety and reasonable treatment of the patrons has 

rendered the accused grossly negligent. 

 
The accused (appellant) submitted that the causacausans was the fire in the DVB transformer 

 
and not the alleged deviations in the building plan or the seating arrangement or the obstruction in 

the staircase that led out of the cinema precincts. However, the Court held that the victims did not 

die of burn injuries. All of them died because of asphyxiation on account of prolonged 

exposure to poisonous gases that filled the cinema hall in the balcony area. Fire may have been its 

source and was the causa sine qua non for without fire there would be no smoke possible and but 

for smoke in the balcony area there would have been no casualties. Placed in a smoke-filled 

atmosphere anyone would distinctively try to escape from it to save himself. If such an escape were 

to be delayed or prevented the causacausans for death is not the smoke but the factors that prevent 

or delay such escape36. 

PROTECTION UNDER SECTION 79 OF IPC 

 
It was argued by the accused party that since the licensing authority had based on the No 

 
Objection Certificates issued by the concerned authorities granted and from time to time renewed the 

Cinema license, the appellant Ansal brothers were protected under Section 79 of the IPC for they in 

good faith believed themselves to be justified in law in exhibiting films with the seating 

and other arrangements sanctioned under the said license. 

 
According to Section 79, nothing would constitute an offense under the IPC if the act was done is: 

 
1. Justified in law, 

2. The act is done by a person who because of a mistake of fact in good faith 

believes himself to be justified by the law in doing it. 

3. The act is done by a person who because of a mistake of fact in good faith 

believes himself to be justified by the law in doing it. 

 

 

 
36 Ibid, at para 123, page 16 
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In the case at hand, the defense relied upon the latter situation, in which the benefit of penal 

immunity will flow if (a) the person is doing an act is acting under a mistake of fact and (b) the 

person doing the act in good faith believes himself to be justified by the law in doing it. 

The Ansal brothers could claim the benefit of Section 79 only if they prove that the belief which 

they harbored about their actions being justified in law was in good faith. For a person to have acted 

in good faith must prove that he had acted with due care and caution37. 

The essence of Section 79 is a belief entertained in good faith about the legitimacy of what is  

being done by the person concerned. The absence of good faith is enough to deny him the benefit 

he claims. Good faith is a state of mind that can be inferred only from the circumstances 

surrounding the act in question. 

The Ansal brothers were duty-bound in the capacity of occupiers to take care and caution for the 

safety of the patrons as discussed earlier. The absence of a Public Address System, emergency 

lights, fire extinguishers, etc. in the facts and circumstances of the case render the breach of duty 

by the occupiers. The grant of license or its renewal by the licensing authority did not in any 

manner relieve the occupiers of that obligation38. 

II. Was the High Court justified in acquitting four of the respondents that included managers and the 

authority who issued certificates in the Criminal Appeal filed by CBI? 

The charge framed against the managers of Uphaar cinema was one for the commission of an 

offense punishable under Section 304 Part II26 read with Section 36 of the IPC. The allegation 

liable to fine, if the act by which the death is caused is done under Sec.304. Punishment for 

culpable homicide not amounting to murder.—Whoever commits culpable homicide not 

amounting to murder shall be punished with 1[imprisonment for life], or imprisonment of either 

description for a term which may extend to ten years, and shall also be made against them was that 

even when they were present on the premises at the time of the incident, they had failed to either 

warn the patrons or facilitate their escape. They instead fled the scene despite the knowledge that 

death was likely to be caused by their acts of omission or commission. This conviction was held 

by the Trial Court. 

 

 
 

37 Section52. “Good faith”.—Nothing is said to be done or believed in “good faith” which is done or believed without 

due care and attention. 
38 Supra note 3, at para 133, page 176 
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However, the High Court reversed this conviction and acquitted the managers of the charge for 

reasons that Section 304 Part II of the IPC requires proof that knowledge existed that such injury 

would result in death, or grievous injury likely to result in death. Proof of such knowledge has to be 

necessary, of a high order; all other hypotheses of the innocence of the accused, have to be ruled 

out. The prosecution, in this case, has not proved when these two accused fled the cinema hall; no 

eyewitness is testifying to their having been in the balcony when the smoke entered the hall and 

having left it, which could have proved knowledge of the likely deaths and grievous bodily 

injuries.39 

Conviction of A-13 and A-14 who were alleged to have negligently issued No Objection 

certificates to Uphaar Cinema in the years 1995-1996 and 1996-1997 without conducting 

inspections of the premises by the Trial Court under the charges framed of the offenses 

punishable under Section 304A, 337 and 338 read with Section 36 of the IPC was reversed by 

the High Court for the reason that “the prosecution, to succeed in its charge of said, 

accused having acted with criminal negligence and caused death and serious injury, should have 

first established the duty of care through some enacted law or a general duty discernible in their 

normal course of official functions. Besides, the prosecution must also prove breach of such 

duty.”40 

The Supreme Court upheld the High Court’s acquittal of these four accused keeping in view the 

pieces of evidence on record to cause death, or of causing such bodily injury as is likely to cause 

death, or with imprisonment of either description for a term which may extend to ten years, or 

with fine, or with both, if the act is done with the knowledge that it is likely to cause death, but 

without any intention to cause death, or to cause such bodily injury as is likely to cause death. 

III.Is there any basis for holding that the accused or any one of them was guilty of an offense of 

culpable homicide not amounting to murder punishable under Section304 Part II of the IPC? 

As discussed earlier for an offense punishable under Section 304 Part II requires knowledge on the 

part of the accused that such injury would cause death or such grievous injury as is likely to cause 

death. 

 

 

 

 

39 Assn. of Victims of Uphaar Cinema Tragedy v. Union of India and Ors.; II (2003) ACC 114 
40 Ibid 
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The Supreme Court held that the occupiers Sushil and Gopal Ansal cannot be convicted under 

Section 304 Part II of the IPC relying upon the infamous Keshub Mahindra v. State of Madhya 

Pradesh41 popularly known as The Bhopal Gas Tragedy that left thousands dead and many 

injured. In this case, while dealing with the question of whether a case under Section 304 Part II 

could be made against the management of Union Carbide India Ltd., whose negligence had 

 
resulted in highly toxic MIC gas escaping from the plant at Bhopal, the Court held “….it could 

not be even prima facie suggested by the prosecution that any of the accused had a knowledge 

that by operating the plant on that fateful night whereat such dangerous and highly volatile 

substance like MIC was stored they knew that by this very act itself they were likely to cause the 

death of any human being”.42 

 

 
IV. Whether the sentence awarded to those found guilty by the High Court deserves to be enhanced? 

The scope of interference by the Supreme Court with the quantum of punishment awarded by the 

High Court is limited to cases where the sentence awarded is manifestly inadequate and where the 

Court considers such reduced punishment to be tantamount to failure of justice.43 

While deciding upon the enhancement of the quantum of the sentence Justice T.S. Thakur 

 
relying upon HussainaraKhatoon and Ors. v. Home Secretary, State of Bihar, Patna44, opined 

that the right to a speedy trial is implicit in Article 21 of the Constitution. Such being the case 

delay has been often made a basis for the award of a reduced sentence. 

In the case of Balaram Swain v. the State of Orissa45, the Court reduced the sentence from one-year 

rigorous imprisonment to the period undergone on the ground that there was a delay of twenty-three 

years involving long mental agony and heavy expenditure for the accused. 

Another important circumstance that dissuaded Justice T.S. Thakur from interfering with the 

sentence awarded by the High Court is the fact that the Ansal brothers did not have any criminal 

 

 

41 Keshub Mahindra v. State of Madhya Pradesh; (1996) 6 SCC 129 

42 Ibid 
43 Supra note 3, at para 201, page 250 
44 HussainaraKhatoon and Ors. v. Home Secretary, State of Bihar, Patna; (1980) 1 SCC 81 

45 Balaram Swain v. State of Orissa; 1991 Supp (1) SCC 510 
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background and are both senior citizens, whose company has already been adjudged liable to pay 

compensation to the victims besides punitive damages awarded against them. 

However, Justice Gyan Sudha Mishra was of the view that instead of the enhanced sentence of a 

period of one year to be substituted with a fine of ₹100 crores to be shared and paid by Sushil Ansal 

and Gopal Ansal in equal measure and shall be paid by way of demand draft issued in the name of 

Secretary-General of the Supreme Court of India which shall be kept in a fixed deposit 

in any Nationalised Bank and shall be spent on the construction of a Trauma center to be built in 

memory of Uphaar victims. For this purpose, DVB as an instrumentality of the State of Delhi shall 

allot at least five acres of land or more within a period of four months of this judgment.46 

In case of default in payment of the fine by the Ansal brothers, the Uphaar cinema theatre 

shall be put to public auction and the proceeds thereof shall be spent for constructing the 

Trauma center47. 

Therefore, due to the difference of opinion between the Judges of the Division Bench 

regarding the question of quantum of sentence to be awarded, the same was referred to a 

three-judge Bench. Then the appeal was filed by the victims and the matter was referred to a 

three-judge bench to determine the question on the quantum of sentence. The bench observed 

that the ends of justice 

would meet if the accused are directed to pay the fine which can be further used to set up or  

upgrade Trauma Centers in NCT of Delhi. SC directed the appellants to pay an amount of Rs. 30 

crores. 

It further laid down that if the said amount is paid within three months, the sentence would be 

 
reduced to the sentence already undergone. If the said amount is not paid within three months 

from the date of order, the appellants will have to undergo the rigorous imprisonment of two 

years including the already undergone sentence. 

REVIEW PETITION 
 

The Association of Victims of Uphaar Tragedy filed a review petition concerning the sentence 

awarded to the Ansal brothers by SC. SC declined the prayer for review of 

 
 

46 Supra note 3, at page 312 para 44 
47 Ibid, at page 314 para 4 
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the sentence of SushilAnsal and the earlier sentence of a fine of Rs. 30 crores was upheld. However, 

 
Gopal Ansal was sentenced to imprisonment of one year along with a fine of Rs. 30 crores. This 

was the view of the majority (Justice Ranjan Gogoi and Justice Kurian Joseph). As per Justice 

AK Goel, there was no merit in the review petitions and the same was dismissed by him. 

SUGGESTION AND INFERENCE 
 

The Hon’ble court has acknowledged that the matter called for enhanced punishment but the court 

also expressed its boundaries set by law. It could not provide punishment beyond what is ascribed  

by law. But the case in itself calls for the inclusion of a new provision in criminal law to deal with 

the cases of strict liability when the public at large is involved. The owners of open properties 

having hazardous substances must be bound by criminal law and not by mere compensation. The 

nation has already witnessed tragedies like Uphaar 

and Bhopal. Now it’s high time to bring the notion of strict liability under the umbrella of an 

offense. Section 304A is meant to deal with the cases of accidents and not tragedies like Uphaar 

where hundreds of people were affected. Also, paying compensation of 30 crores is not a big deal 

for the people who could afford the highest-paid lawyer in the country. So it's time to amend the 

law on strict liability cases to avoid more Uphaars. 

The Judiciary and the concerned authorities have gone into detailing the facts and evidence of the 

case to render effective justice. However, it is important to note that a 1997 case was settled in the 

year 2014. It took nearly 17 years for the final verdict. If it is the approximate period of a particular 

case then the disposal of a few thousands of pending cases appears to be not possible. The 

fundamental right of the speedy trial though implicit under Article 12 of the Constitution but seems 

to be impractical in the real-time scenario. 

CONCLUSION 
 

The whole of the Law of Crimes that is, the Indian Penal Code is accused friendly. And there is 

always a presumption on the accused being innocent and conviction of the same under a crime 

requires detailed interpretation of the concerned provisions. The verdict of this Uphaar Tragedy case 

left behind some for and against views but the victims who died or suffered injuries cannot be 

retrieved back by any verdict. Therefore, it is high time to control such tragedies and let not the place 

of entertainment become a place of grief. 
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VISHAKA AND OTHERS V. STATE OF RAJASTHAN(1997) 
 

FACTS 

 

In 1985, A woman named Bhanwari Devi from Bhateri was employed as a social activist in a village 

of Rajasthan (Saathin under women development project by Rajasthan government), and her work 

was focused on prohibiting child marriage in the respective village. In the discharge of her official 

responsibilities, she used to work directly with the families to prevent child marriages and report the 

case to the police. She was keen to stop the marriage of RamkaramGujjar’s one-year infant daughter. 

The daughter was a minor at the time her parents were indulging her in marriage. As a result, 

Bhanwari was boycotted for her actions. The Gujjar community due to this started troubling her, In 

1992 she was gang-raped by RamkaramGujjar accompanied by five of his friends at her workplace in 

presence of her husband. Subsequently, she has declined treatment at the primary health center. 

Public servant, Police consistently taunted her when she requested and approached to file the 

complaint. Other women activists and social organizations came in large numbers to support her by 

raising their voice as the trial court had discharged the accused on the grounds of not guilty. This was 

followed by Public interest litigation (PIL) for the urgent need to protect women from sexual 

harassment in the Apex court named ‘Vishaka’ by the supporters.48 

ISSUE 

 
● The primary issue involved in this case was whether it is mandatory or not for prescribing 

guidelines of sexual harassment at the workplace. The supreme court highlighted the issue of gender 

inequality, sexual harassment in the workplace.49 

● Whether a court could apply international laws in the absence of applicable measures under the 

existing case?50 

● Whether an employer has any responsibility when sexual harassment is done to/by its employees.51 

 
JUDGEMENT 

 

 

 

 
48Vishaka and others v. State of Rajasthan, AIR.997 S.C.3011 (India) 

49 Supra 

50 Sai Gayatri, IPleaders, Case Analysis Nov 10, 2020. 

51 Supra. 
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The apex court delivered considerate judgment and held that the incidents of the case are violative in 

nature. They violate the basic rights of the Right of life and Right of personal liberty52 on the grounds 

of ‘Gender Equality’. Sexual harassment against women at the workplace directly violates victims 

Right to live a dignified life. It is the duty of organizations, traders, and all professions to facilitate a 

safe working environment for all its employees irrespective of their gender. As a result, the court laid 

down the guidelines to be followed and taken by the employers and the employees in the workplace 

to avoid sexual harassment against women. 

These guidelines were termed as ‘Vishaka guidelines’ and subsequently they were included in Sexual 

Harassment at workplace Prevention, Prohibition and Redressal Act 2013.53 

BACKGROUND 

 
Before the vishaka case came into existence no official and formal guidelines were dealing with the 

prevention of sexual harassment against women at the workplace. Currently, we have provisions in 

the Indian Penal Code 1860 dealing with the offense of sexual harassment. Section 354 of the I.P.C 

states any assault or criminal force done upon a woman with the intent of outraging her modesty. 

Punishment for the same includes imprisonment for at least one year which may extend to five years 

and a fine. Section 354-A of the I.P.C speaks about sexual harassment. As per this section, sexual 

harassment includes the following:- 

● Physical contacts and advances involving unwelcome and explicit sexual overtures; or 

 
● A demand or request for sexual favors; or 

 
● Showing pornography without the woman’s will; or 

 
● Making sexually colored remarks54 

 
CRITICAL ANALYSIS 

 
Supreme court through its analysis concluded that sexual harassment at the workplace is a violation 

of women's right as a human. The court in the Vishaka case was questioned upon the enforcement of 

 

 

 

52 INDIA CONST. art.21. 

53 Sexual Harassment at work place Prevention, Prohibition and Redressal Act, 2013, Acts of Parliament, 2013 

(India). 
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the fundamental rights mentioned under articles 14, 19 & 21.55 Post-1991, India had seen an increase 

in gender equality in terms of employment. From circa 1991 more women were employed in work 

outside the house than in the pre-1991 period. As a consequence, This rise also gave the birth 

increased number of incidents of sexual harassment and related offenses against women. During 

those days no law existed to prevent & punish the commission of such offenses which ultimately 

made the offense more frequent in nature as citizens knew even if they commit such an act they won't 

be punished or pay a fine. The majority of the cases went unreported as there was no law and 

procedure present in the system. It is considered to be a black stain on the Indian criminal justice 

system. In the absence of law, there were many blatant violations of rights and the victims had no 

remedy for it. The legislature continued to maintain its silence to make any provision or law for this 

issue even after many incidents of similar nature were rising against the woman of sexual 

harassment. India was competing sufficiently with the liberal countries and the new world. The 

country(India) succeeded in providing employment opportunities for women to achieve gender 

equality. But at the same time, it failed grievously to provide a safe and secured environment  for 

such employment. Subsequently, a PIL was brought by various NGOs and social workers and finally, 

the apex court decided to end its silence and provide the remedy to the women of the country. The 

court finally formulated guidelines for the prevention of such incidents and these guidelines were 

named Vishakha guidelines. It was a welcome step by the supreme court where it finally created and 

provided the victims of such incidents a law through which they can seek remedy and justice of illicit 

acts by the society members. This incident highlighted the urgent need and the problems faced by a 

working employed woman and the dire necessity for protection by the government and the courts. 

The court realized the need to frame a mechanism to deal with these incidents and to bring guidelines 

for protecting female liberty in the working environment and provide them a fair and safe 

environment. The court ruled that violation of gender equality is a violation of the Right to life & 

liberty mentioned under Article 21. Along with the violation of Art. 21, the court also found a gross 

violation of Articles 14 & 15. The court read Article 51(c) with Article 253 and Entry 14 of Union 

List mentioned in the 7th Schedule and it concluded that in the absence of relevant statutes the court 

has the authority to draw inspiration from international law, treaties, and conventions to resolve a 

problem. The court read the following laws and provisions. 

● Convention on the Elimination of all Forms of Discrimination against Women (Article 11 & 24) 
 

 
 

55 INDIAN CONST. Art.14,19& 21. 
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● General recommendations of CEDAW in this context (Article 11, 22, 23, 24) 

 
● At the 4th World Conference on Women in Beijing, Govt. of India made an official commitment to 

set up a National Commission at every level and in every sector that will look after Women’s Rights. 

After the reading was completed it finally came up with Vishakha guidelines to remove the taboo 

around working women and their safety. The court held that Gender equality & the right  to work 

with dignity is violated whenever there is any incident of Sexual Harassment. These rights have 

gained universal acceptance therefore, interpretation of international covenants and agreements is 

mandatory to formulate such guidelines. 

CONCLUSION 

 
Vishakha judgment is a landmark judgment. The court with utmost honesty realized the importance 

of protection of women at the workplace. The judgment has done justice to the women in India and 

contributed its part in motivating women to work without bothering about their safety. It ensured that 

no case of harassment goes unrecorded. The judgment entails rationality as it does not  burden and 

put extra pressure on the employer in framing a redressal mechanism. The authority has directed that 

it is upon the employer's discretion to frame appropriate rules. 

 

 
HIGH COURT JUDGMENTS 

 

D.P. Choudhary v. KumariManjulata 
 

FACTS 

 
KumariManjulata is the female offspring of Mohan Singh. She was aged regarding seventeen years 

and was living together with her folks and brother. They were all educated and were regarded as very 

high as a result of it. Durga Prasad was the principal Editor of DainikNavjyoti, and therefore the 

Editor and Publisher of the same worked beneath him. They are accountable for the publication of 

false and denigrate news within the daily newspaper. On 18-12-77, DainikNavjyoti revealed news 

relating to Manjulata with unfair comments and false imputations. The point was primarily untrue 

and was revealed negligently with utter trustiness and maliciously that created emotion against 

Manjulata and she was ridiculed. The point was revealed to dishonor Manjulata and her members of 

the family. By publication of this news, Manjulata was defamed. It created issues for composition for 

her wedding. She was aghast and was ridiculed by persons who knew her. She suffered from an 
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inferiority complex due to the publication of this news. Folks of Manjulata additionally suffered 

disrespect within the society because the point was calumniatory. A notice was given to the Editor 

but was ignored. A total of Rs. 10,100/- was claimed as damages beside twelve-tone music interest. 

The Newspaper authorities submitted their written statement alleging that they do not apprehend the 

complainant in person and therefore the news was collected by its newsman. The point was correct 

and was collected from a reliable supply. There was no intention to charge or harass the complainant. 

Notice was denied. It had been more averred within the written statement that at the time of 

presentation of the suit, Manjulata was significant. She did not exercise her option; thus, the suit 

wasn't reparable. The appellant submitted that the point relies on correct facts, and it is not false. He 

submitted that the correspondent who is himself an advocate had not solely received the knowledge 

from the police headquarters however had verified it from the mother of the complainant. He 

submitted that there was no mala fide intention on the part of the newspaper or the correspondent. He 

sent the report back to the newspaper with the intention that just in case the persons knowing 

Manjulata would scan the news, they'd send her back to her folks. From the proof on record, it is  

tried that the news wasn't verified from the mother of Manjulata as was alleged by him. Also, he was 

ne'er asked by anyone of the members of the family of Manjulata to do so. The law as regards 

defamation is that if calumniatory words are revealed, they're plausible to be false, and therefore the 

burden to prove that they're not so is upon the defendant. Thus from the proof made on behalf of the 

defendant, it is not so proved. 

JUDGEMENT 

 
Earlier during this case, the additional District judge prescribed the suit of defamation award Rs. 

10,000/- as damages to the respondent. The subsequent judgment is that the result of a civil appeal 

against the additional District judge's decree, from the statements of Manjulata, her mother, and 

different witnesses it was borne out that the item printed within the newspaper was false. Manjula 

was cross-examined at length, and a try had been created to recommend within the examination that 

the item failed to relate to her but however the arguments no such attempt was created before the  

high court judge or before the inferior court. The news was undoubtedly associated with Manjulata, a 

litigant respondent. Learned counsel for the appellant justifiably failed to bit this time. If a false item 

is printed in a Newspaper, whosoever reads it he has his reservations about the person regarding 

whom a false report is printed? The item of the law of defamation is to guard an individual's interest 

in his name. It is no defense in a suit for defamation that the defendant did not intend to injure the 

plaintiff's name if it has been confused. Although the defendant bonafide believed within the truth of 
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the words printed, he can still be liable unless the defense of privilege is raised. It is proven from the 

proof of Manjulata and her witnesses that her name has been lowered down, wedding proposals were 

born, she underwent mental tensions, and her character was dead. The proof diode by the 

complainant and her witnesses was enough to lower down the status of Manjulata. It has been 

expressed on behalf of the appellant that there was no malice against the complainant respondent. 

Unneeded to mention that in such cases a person is also liable though he had not a particle of malice 

against the person defamed. The intention or motive with which the words were utilized is, as a rule, 

immaterial. 

The court below was right to decide the case in favor of Manjulata. The appeal was dismissed. 

 
J. JAYALALITHA VS ARCOT N. VEERASAMY 

 

COURT: MADRAS HIGH COURT 

JUDGEMENT DATE: 30 April 1997 

BENCH: M KARPAGAVINAYAGAM 

PETITIONER: J. JAYALALITHA 

RESPONDENT: ARCOT N. VEERASAMY 

INTRODUCTION 

Next to his life, what man cares about most is his reputation. As per Black Law Dictionary, 

defamation means the offense of injuring a person’s character, fame, or reputation by false and 

malicious statements. Defamation in law is attacking another’s reputation by a false publication 

tending to bring the person into disrepute by communicating the same to a third party. Generally, 

defamation requires that there is a false publication and without the consent of the allegedly defamed 

person. The injury only to feelings is not defamation. There must also be a loss of reputation. The 

actual truth of the publication is usually a defense to a charge of defamation. 

Defamation is thus the publication of a statement that reflects on a person’s reputation and tends to 

lower him in the estimation of right-thinking members of society generally or tends to make them 

shun or avoid him. This case deals with whether false accusations before the end of the trial is 

considered to be defamation. 
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FACTS 

 
● During the early morning of 17-8-1996, some culprits trespassed into the house of Mr. T. V. 

Venkataraman, former Chief Secretary of Tamil Nadu, attacked him. Immediately, the complainant 

herein rushed to his house and offered her sympathies. 

● On 18-8-1996, she issued a public statement through the press condemning this brutal attack 

made on the former Chief Secretary, and stating that the Tamil Nadu Government should honestly 

investigate and trace out the real culprits, instead of trying to foist the case against some other 

persons. 

● On the same date, the impugned news item also appeared in the dailies, i.e. on 18-8-1996, 

itself. As per the impugned news, the respondent/accused MrArcot N. Verrasamy, the present 

Minister for Electricity, Tamil Nadu Government, issued a statement, regarding the attack made on 

the former Chief Secretary, by some assailants, that the petitioner was responsible for the said attack, 

and the said attack was made to recover some files from him, which would enable the petitioner to 

escape from ‘coal deal case’. 

● On 27-1-1997, as referred earlier, the complainant issued a notice to the accused through her 

Advocate, demanding an unconditional apology from him for having made such a false statement. 

Since there was no reply, the instant complaint was filed on 9-4-1997, along with an application 

under the proviso to Section 199(1) Cr. P.C., seeking permission for her power of attorney agent, to 

file the said complaint on her behalf. 

PROVISIONS INVOLVED 

 

Section 499 of the Indian Penal Code deals with criminal defamation, it states - Whoever, by words 

either spoken or intended to be read, or by signs or by visible representations, makes or publishes any 

imputation concerning any person intending to harm, or knowing or having reason to believe that 

such imputation will harm, the reputation of such person, is said, except in the cases hereinafter 

expected, to defame that person. 

Explanation 4 of the section gives that the publishing of the defamatory statement must affect the 

reputation of the person affected. It says- “No imputation is said to harm a person’s reputation, unless 

that imputation directly or indirectly, in the estimation of others, lowers the moral or intellectual 

character of that person, or lowers the character of that person in respect of his caste or of his calling, 
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or lowers the credit of that person, or causes it to be believed that the body of that person is in a 

loathsome state, or in a state generally considered as disgraceful”. 

Section 199(1) says No Court shall take cognizance of an offense punishable under Chapter XXI of 

the Indian Penal Code except upon a complaint made by some person aggrieved by the offense: 

Provided that where such person is under the age of eighteen years, or is an idiot or a lunatic, or is 

from sickness or infirmity unable to make a complaint, or is a woman who, according to the local 

customs and manners, ought not to be compelled to appear in public, some other person may, with  

the leave of the court make a complaint on his or her behalf. 

Section 500 gives the punishment for defamation as two years and a fine. 

 
ISSUES 

 
1. Whether the sworn statement of a power of attorney is valid? 

 
2. Whether the act of the respondent amounts to criminal defamation? 

 
JUDGEMENT 

 

Earlier the chief magistrate pronounced that the statement of a power of attorney is not valid as no 

person can appoint a person to be their power of attorney to handle the civil and criminal cases. 

However, the court interpreted the issue concerning article 199. No person can appoint a power of 

attorney for legal purposes, and the petitioner did not do so. The petitioner was sick and has 

submitted a report from the Apollo hospital, this falling under section 199(1) of the Code of criminal 

procedure. Thus the single bench allowed for the statement of a power of attorney. 

The next issue regarding whether the act done by the respondent was defamatory or liable under 

section 500 of the Indian Penal Code was analyzed. All the essentials of section 499 remain satisfied. 

There is a publication of an imputation which the respondent knows is likely to harm the petitioner. 

However, exception 4 to the section states that the false statement must have lowered 

 
the reputation of the petitioner. The court felt such a statement did not lower the reputation of the 

petitioner; thus, it does not amount to defamation. 

ABK PRASAD VS UNION OF INDIA AND ORS. 
 

COURT: ANDHRA PRADESH HIGH COURT 

 
JUDGEMENT DATE:25th January 2002 



68 

 

 

 

 

 

BENCH:B NAZKI, E D RAO 

PETITIONER:ABK PRASAD 

RESPONDENT: UNION OF INDIA AND ORS. 

INTRODUCTION 

In India, defamation is both a civil and criminal offense. The remedy for a civil defamation is 

covered under the Law of Torts. In a civil defamation case, a person who is defamed can move either 

high court or subordinate courts and seek damages in the form of monetary compensation from the 

accused. The Indian Penal Code, 1860, provides an opportunity for the defamed person to file a 

criminal case against the accused. Under sections 499 and 500 of the IPC, a person guilty of criminal 

defamation can be sent to jail for two years. 

This Writ Petition has been filed seeking a declaration that Section 499 and 500 of Indian Penal Code 

(IPC) are arbitrary, illegal, illegitimate, and ultra vires of constitutional limitations and violative of 

Articles 14, 19(1)(a) and 21 of the Constitution of India. (Article 19(1) (a) of the Indian Constitution 

guarantees the right to freedom of speech and expression to all Indian citizens. However, freedom of 

speech and expression is not absolute. Under Article 19(2), the state is allowed to make laws to 

impose reasonable restrictions on the right of free speech in the interests of the sovereignty and 

integrity of India, the security of the state, friendly relations with foreign States, public order, 

decency or morality or concerning contempt of court, defamation or incitement to an offense. Out of 

those only defamation protects a private individual interest and all others are public interests. 

However, reasonable restrictions must not be arbitrary and excessive. The restrictions must be 

narrow. If the restriction is too broad, then it will be unconstitutional. 

The key arguments against sections 499 and 500 IPC are that they are not a reasonable restriction on 

speech. For example, if a person speaks the truth, then the truth will only be a defense if the  

statement was made for the public good. Otherwise, a person can be prosecuted for defamation even 

for speaking the truth! This is the reason that people are deterred from criticizing the government or 

its officials as it could lead to legal action. Under these sections, a person can be prosecuted on the 

ground that he/she has conspired with the person who made the defamation statements. It also allows 

for prosecution of a person if he/she made a defamatory statement about a deceased person, and thus 

restricting the speech to protect the deceased is excessive. 



69 

 

 

 

 

 

FACTS 

 
This Writ Petition has been filed because; the petitioner is a journalist and is Chief Editor of some 

Telugu dailies. He claims that while working as an Editor of Telugu daily Vaartha, a news item was 

published titled "Apuroopa Kala KhandalanuVidesalakuTaralistunnaKalanjali''. This news item 

carried a report on the alleged sale of certain artifacts by Kalanjali in the city. After the publication of 

this article, the petitioner received a notice dated 17-8-96 on behalf of MrRamoji Rao and M/s 

Margadarsi Marketing Pvt. Ltd. The petitioner sent a reply in which it was said; "Kalanjali has been 

resorting to back door methods on smuggling and that the article only mentioned that the customs 

authority had detained an attempt by Kalanjali to export two metal idols." This reply was given on 

23rd August 1996. After an exchange of notices, a complaint was filed by respondent No.3 against 

the petitioner. It appears that the petitioner has been encouraged to file this Writ petition because of 

an observation made by the Supreme Court in a judgment reported in R. Rajagopal vs State of T.N. 

(1). The court observed that the impact of Article 19(1)(a) read with clause (2) thereof on section 499 

and 500 of Indian Penal code has not been gone into, and that may have to wait for a good cause, 

and, according to MrRamachandra Rao the present case is the proper case and therefore we should 

test the vires of section 499 and 500 of Indian Penal Code. 

JUDGEMENT 

 

In the case in which this reference was made the facts would suggest that there was a likelihood of 

damage to the reputation of the persons concerned who had moved the court, but even then the 

Supreme Court did not go into the question of vires of section 499 and 500 I.P.C. We are of the 

considered view that the right of freedom of the press is not higher than the right of freedom of 

speech of an individual and this right, as is said, is not an absolute right. This is a right guaranteed 

under Article 19 of the Constitution of India, and this right is subject to restrictions mentioned in 

Article 19 of the Constitution. Even without that, it is a well-settled principle of equity that one's 

freedom to move his arm ends where somebody's nose starts. Freedom of expression or freedom of 

the press would not certainly include freedom to defame. It would be, however, a different story if 

such publication is made which is factually correct and which is in the public interest. Let us assume 

that a person is involved in anti-national activities, and a publication is made bringing it to the notice 

of the general public that such person is involved in anti-national activities. If it is factually correct, it 

would be in the interest of the public to know such an accusation, but if such accusation is factually 

incorrect, then the damage would be done to the person about whom such a story is published. 

Therefore, we do not find that the law of defamation is in any way unreasonable or section 499 of 

https://indiankanoon.org/doc/1378441/
https://indiankanoon.org/doc/1041742/
https://indiankanoon.org/doc/1408202/
https://indiankanoon.org/doc/1041742/
https://indiankanoon.org/doc/1408202/
https://indiankanoon.org/doc/1041742/
https://indiankanoon.org/doc/1408202/
https://indiankanoon.org/doc/1218090/
https://indiankanoon.org/doc/1218090/
https://indiankanoon.org/doc/1041742/
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I.P.C violates any principles on which our democratic set up rests. Truth is an exception to the law of 

defamation. Therefore, we disagree with the submissions made by the learned senior counsel. 

 
 

Sureshkumar V. The Sub Inspector Of Police (2007) 
 

 

INTRODUCTION 

This case comment is on a judgment that analyses a couple of writ petitions, namely, W.P.C. Nos. 

4921 and 7057 of 2007, on whether or not Section 63 of the Copyright Act, 1957 should be assigned 

a cognizable nature. This section deals with an offense where an entity infringes the rightful 

copyright of another entity. In the respective cases leading up to the writ petitions, the police were 

found treating the previous offense as cognizable. The judgment examines to what extent was such 

treatment justified. 

After analyzing the relevant provisions of the Copyright Act, 1957 as well as the First Schedule of 

the Code of Criminal Procedure, 1973, the Court concluded that the offense under Section 63 is 

indeed cognizable in nature. In coming to its decision, the Court even cited several precedents where 

other judges had undertaken the same view. 

 
BACKGROUND 

Section 63 of the Copyright Act, 1957 states that if a person is found guilty of infringing the 

copyright in a work or any other right that has been conferred by any of the provisions of this Act, 

such person shall be punished with some minimum imprisonment of six months that can increase to 

as high as three years, in addition to a minimum fine of fifty thousand rupees that may be extended to 

a whopping sum of two lacs. However, if such copyright infringement is done with any object other 

than for enhancing one’s business profits, the punishment can be relaxed. In this case, the Court may 

impose a fine that is less than the stipulated minimum penalty under this section or imprisonment of 

fewer than six months, i.e., the minimum stipulated period of imprisonment for an offense under this 

section. 

A harmonious reading of Section 63 of this Act with the First Schedule of the Code of Criminal 

Procedure shall give a fair idea as to why the offense under Section 63 may be considered to be of a 

cognizable nature. The First Schedule of the latter treats an offense as cognizable when it is 

punishable with a minimum imprisonment of three years and maximum imprisonment of seven years 



71 

 

 

 

 

 

respectively. For a better understanding, let us take a look at how the Parliament has categorized our 

recognized offenses into three kinds: 

● Offenses that are punishable with death, or life imprisonment, or imprisonment for a period of 

more than seven years; 

● Offenses that attract imprisonment of three years which can be extended to a period of seven 

years but not more; and 

● Offenses that only attract fines or imprisonment of fewer than three years. 

According to the Court, the offense under Section 63 of the Act falls in the second category as the 

maximum period of imprisonment awarded for the offense is three years. Nothing about the 

classification specifies that the imprisonment of three years here has to be the lower limit for the 

punishment. As a result, even if those three years constitute the upper limit of the punishment, it 

should very well be a part of the second category. Moreover, as specified in the First Schedule of the 

Code of Criminal Procedure, such offenses shall be considered to be cognizable in nature. The same 

view has been taken by different other High Courts as well56. 

 
ANALYSIS 

With all due respect to the decision and fair judgment of the Hon’ble High Court of Kerala, I choose 

to significantly differ with the given decision in my personal opinion on this point of law. The 

following are my reasons for doing the same: 

● Offense Only Partially Cognisable – Section 63 of the Copyright Act metes out minimum 

imprisonment of six months which is not enough to constitute a cognizable offense. The punishment 

can be fixed anywhere between six months and three years, three years being the most severe form of 

penalty for the said offense. According to the First Schedule of the Code of Criminal Procedure, an 

offense just starts being cognizable if it is punishable with an imprisonment of three years. So, 

technically the offense under Section 63 is cognizable only when the punishment is in its severest 

form, i.e., only when the offense is as grave as it could be. At other times, when the punishment 

awarded is imprisonment of fewer than three years, the offense takes up the nature of the third 

category mentioned under the head “Background” above. Moreover, only because a part of the 

punishment is cognizable in nature – that too contingent on the degree of the seriousness of the 

offense – recognizing the entire offense as cognizable maybe a little too questionable. 

 

 
 

56Jithendra Prasad Singh V. State of Assam (2003) (26) PTC 486 (Gau.); See also Dr. A.K. Mukherjee V. State and 

Another (1994) (2) Arb. LR 77 (Delhi). 
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● Offense Not Grave Enough – For an offense to be recognized as cognizable and non-bailable 

in nature, the requisite men’s rea has to be high enough to match the punishment. In other words, the 

offense committed should be severe enough to justify the legal repercussions faced on its account. A 

cognizable offense has to be a non-compoundable act, the punishment for which cannot be 

compromised with. Such an offense should have the capacity to affect not just one person but the 

society at large. When it comes to the offense under Section 63 of the Copyright Act, the punishment 

prescribed is similar to that of theft under Section 379 of the Indian Penal Code, 1860, the only 

differences being that the latter does neither impose a mandatory fine nor specify a lower limit for 

the punishment. Being a kind of intellectual theft itself, infringement of copyright is rightly treated 

similarly. However, in terms of punishment, both these offenses become cognizable in their severest 

forms. That is, they remain non-cognizable to no small extent for the majority of the time. This can 

only mean that the offenses are not that grave and serious about starting with. They sure can become 

serious at one point in time, but that should not mean that they are treated as cognizable the entire 

time, especially when the mens rea of the accused – an imperative element in a cognizable offense – 

has not even been established yet. 

 
CONCLUSION 

As pointed out above, it has been repeatedly held that the offense under Section 63 of the Copyright 

Act, 1957 is cognizable by all means. Perhaps treating the entire offense as cognizable is a more 

relaxed approach altogether and helps the Court arrive at a suitable conclusion faster. Moreover, 

although it is not difficult to see why such a decision may prevail through different precedents, which 

should also be taken into account is the possibility of applying the doctrine of severability to such 

offenses. In my honest opinion, the offense mentioned above is only partially cognizable and should 

be treated as such. 

 
STATE OF MP V ANOOP SINGH57: AGE DETERMINATION OF RAPE VICTILARIFIED 

 

 

INTRODUCTION 

The denounced respondents assaulted the prosecutrix on 03.01.2003 on her approach to class. The 

FIR was stopped, and the charge sheet was recorded against the respondent for offenses under Sec 

363, 366, and 376 of IPC. During the examination, the prosecutrix was sent for clinical assessment, 

and endorsements, including the Birth Certificate and the Certificate of Middle School Examination, 

57Criminal Appeal No. 19 of 2017 
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was acquired. The preliminary court indicted the denounced, and from that point, the  charged 

favored an allure under the steady gaze of the High Court of Madhya Pradesh. The High Court, put 

aside the judgment and request of conviction passed by the Trial Court on the ground that the 

arraignment had neglected to demonstrate the way that the young lady was under 16 years old at the 

hour of the episode since there was the contrast in the date of birth in the Birth Certificate and the 

Certificate of the Middle School Examination. At that point, this Criminal Appeal has been favored 

against the judgment passed by the High Court of Madhya Pradesh. At that point, the Supreme Court 

saw that the age assurance of assault casualty is to be led as per Rule 12(3) of the Juvenile Justice 

Rules, 200758. The standard says that the age assurance is to be led by looking  for proof getting (I) 

the registration or comparable authentication and in the nonappearance, thereof (ii) date of birth 

testament from the school previously joined in and in the nonattendance thereof (iii) the birth 

declaration given by an organization or a region or Panchayat, and without every one of these 

endorsements clinical feeling can be looked for. At long last in the current case, two archives say that 

the prosecutrix was under 16 years old at the hour of occurrence. These archives can be utilized for 

determining the age according to Rule 12(3) b. The distinction in two days is insignificant, and just 

on a minor error the proof of the prosecutrix cannot be disposed of. In like manner, the court 

permitted the Criminal Appeal and coordinated that the respondent will be arrested to carry out the 

punishment. 

FACTS 

The current Criminal Appeal59 has been favored against the judgment passed by the HC of MP 

whereby the court put aside the conviction of the charged. 

On 03.01.2003 the prosecutrix on her approach to class was assaulted by the denounced respondent 

who constrained her to smell something because of which she got oblivious and was assumed to an 

obscure position. Around the same time, she was conceded in the District Hospital, Satna, and from 

that point, an FIR was stopped. Throughout the examination, the prosecutrix was sent for clinical 

assessment, and the official got different testaments, including the Birth Certificate a lot of Middle 

School Examination of the Prosecutrix. After examination, the charge sheet was documented against 

the respondent for offenses under Sec. 363, 366, and 376 of IPC. The third Additional Sessions 

Judge, Satna by his request dated 24.04.2006 sentenced the denounced. 

 
58Jismin Jose, State of Madhya Pradesh vs. Anoop Singh, LAW TIMES JOURNAL (March 11, 2019, 10:04 AM), 

http://lawtimesjournal.in/state-of-madhya-pradesh-vs-anoop-singh/ 
59Aapka Consultant, Age Determination of Rape Victim Clarified, AAPKA CONSULTANT HAMESHA AAPKE 

SAATH (January 3, 2018, 11:30 AM), https://www.aapkaconsultant.com/blog/age-determination-of-rape-victim- 

clarified/ 

http://lawtimesjournal.in/state-of-madhya-pradesh-vs-anoop-singh/
http://www.aapkaconsultant.com/blog/age-determination-of-rape-victim-
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The respondent favored an allure under Sec 374(2) of CrPC under the watchful eye of the High Court 

of Madhya Pradesh. The scholarly Single Judge of the High Court put aside the judgment and request 

of conviction passed by the Trial Court on the ground that the indictment had neglected to 

demonstrate the way that the young lady was under 16 years old at the hour of the occurrence. The 

birth testament shows the date of birth of the prosecutrix as 29.08.1987 while the Certificate of 

Middle School Examination shows a date of birth as 27.08.1987. The High Court discovered this 

adequate to doubt that the prosecutrix was less than 16 years old at the hour of the episode. 

ISSUES 

1. Whether the variety in the date of birth of the prosecutrix in the Exhibits was adequate motivation 

to question the conflict about the period of prosecutrix at the hour of the occurrence? 

 
2. Whether clinical proof is to be looked for in deciding the age of the assault casualty in the event of 

the variety of date of birth in the Exhibits? 

ARGUMENTS IN FAVOUR OF THE APPELLANTS 

1. High Court gave unnecessary significance to the distinction of two days in the date of birth and 

wrongly held that this distinction is adequate to distrust the age of the prosecutrix60. 

2. The High Court should have valued the law set somewhere around this court that concerning the 

assurance old enough, the birth authentication is the deciding proof. 

 
ARGUMENTS IN FAVOUR OF THE RESPONDENT 

1. The arraignment story is created as her proof is not authenticated by the proof of the Manager of 

the Hotel. 

2. The prosecutrix did not give any obstruction, and there were no injury marks, which clarifies that 

she was a consenting gathering. 

3. The arraignment did not disclose why the examining official did not hold onto the birth testament 

throughout an examination. 

JUDGMENT 

The court observed that- 

The Trial Court has appropriately seen that the birth testament Ext. P/5 unmistakably shows that the 

enrollment concerning the birth was made on 30.10.1987 and keeping in see the way that enlistment 

was made inside 2 months of the birth, it could not be speculated that the prosecutrix has appeared as 

 

60Poulomi Sen, State of M.P v Anoop Singh, INDIAN LEGAL SOLUTION (July 27, 2020, 12:10 PM), 

https://indianlegalsolution.com/state-of-m-p-v-anoop-singh/ 
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under-matured considering the chance of the occurrence being referred to. We are of the view that  

the inconsistency of two days in the two archives showed by the arraignment is irrelevant, and the 

High Court was not right in assuming that the records could not be depended upon in  deciding the 

age of the prosecutrix. 

On account of Mahadeo s/o KerbaMaske v State of Maharashtra and Anr61 it has been held that Rule 

12(3) of the Juvenile Justice Rules, 2007 is relevant in deciding the age of the survivor of assault. 

The Rule says that age assurance is led by looking for proof acquiring (I) the registration or equal 

testament and in the nonattendance, thereof (ii) date of birth declaration from the school previously 

joined in and in the nonappearance thereof (iii) the birth authentication given by a partnership or a 

district or Panchayat and without every one of these endorsements clinical assessment can be looked 

for. 

The court likewise saw that that Trial Court properly held that in the current case the solidification 

test is not the sole standard for the assurance of the date of birth of the prosecutrix as to her testament 

of birth and the declaration of her clinical assessment had been encased62. 

At long last in the current case, two archives say that the prosecutrix was under 16 years old at the 

hour of the episode. These reports can be utilized for discovering the age according to Rule 12(3)b. 

The distinction in two days is insignificant, and just on a minor inconsistency the proof of the 

prosecutrix cannot be disposed of. 

In like manner, the court permitted the Criminal Appeal and coordinated that the respondent will be 

arrested to carry out the punishment. 

CRITICAL ANALYSIS 

The judgment shows severe utilization of rules of Juvenile Justice Act, 2007 concerning the 

arrangements old enough assurance of assault casualties. It precludes the chance of undesirable 

difficulty and clinical assessment for deciding the time of assault casualty when the birth declaration 

and endorsement of center school assessment are submitted under the steady gaze of the court. 

This can be viewed as a generally excellent activity towards the assurance of assault casualties. It 

will help the weight of evidence on the person in question and give a good suit air to them. A greater 

amount of such decisions should be given by the courts as this will advance the translation and use of 

laws for the advantages of the assault casualties. 

 

 

 
61AIR 2006 SC 508 
62Advocatespedia, State of M.P vs Anoop Singh, ADVOCATES PEDIA THE LAW ENCYCLOPEDIA (July 3, 2015, 

11:15 AM), https://advocatespedia.com/State_Of_M.P._vs_Anoop_Singh_on_3_July,_2015 
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ABK PRASAD VS UNION OF INDIA AND ORS. 
 

COURT: ANDHRA PRADESH HIGH COURT 

JUDGEMENT DATE: 25th January 2002 

BENCH:B NAZKI, E D RAO 

PETITIONER: ABK PRASAD 

RESPONDENT: UNION OF INDIA AND ORS. 

INTRODUCTION 

In India, defamation is both a civil and criminal offense. The remedy for a civil defamation is 

covered under the Law of Torts. In a civil defamation case, a person who is defamed can move either 

high court or subordinate courts and seek damages in the form of monetary compensation from the 

accused. The Indian Penal Code, 1860, provides an opportunity for the defamed person to file a 

criminal case against the accused. Under sections 499 and 500 of the IPC, a person guilty of criminal 

defamation can be sent to jail for two years. 

This Writ Petition has been filed seeking a declaration that Section 499 and 500 of Indian Penal Code 

(IPC) are arbitrary, illegal, illegitimate, and ultra vires of constitutional limitations and violative of 

Articles 14, 19(1)(a) and 21 of the Constitution of India. (Article 19(1) (a) of the Indian Constitution 

guarantees the right to freedom of speech and expression to all Indian citizens. However, freedom of 

speech and expression is not absolute. Under Article 19(2), the state is allowed to make laws to 

impose reasonable restrictions on the right of free speech in the interests of the sovereignty and 

integrity of India, the security of the state, friendly relations with foreign States, public order, 

decency or morality or concerning contempt of court, defamation or incitement to an offense. Out of 

those only defamation protects a private individual interest and all others are public interests. 

However, reasonable restrictions must not be arbitrary and excessive. The restrictions must be 

narrow. If the restriction is too broad, then it will be unconstitutional.) 

The key arguments against sections 499 and 500 IPC are that they are not a reasonable restriction on 

speech. For example, if a person speaks the truth, then the truth will only be a defense if the  

statement was made for the public good. Otherwise, a person can be prosecuted for defamation even 

for speaking the truth! This is the reason that people are deterred from criticizing the government or 

its officials as it could lead to legal action. Under these sections, a person can be prosecuted on the 
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ground that he/she has conspired with the person who made the defamation statements. It also allows 

for prosecution of a person if he/she made a defamatory statement about a deceased person, and thus 

restricting the speech to protect the deceased is excessive. 

FACTS 

 
This Writ Petition has been filed because; the petitioner is a journalist and is Chief Editor of some 

Telugu dailies. He claims that while working as an Editor of Telugu daily Vaartha, a news item was 

published titled "Apuroopa Kala KhandalanuVidesalakuTaralistunnaKalanjali". This news item 

carried a report on the alleged sale of certain artifacts by Kalanjali in the city. After the publication of 

this article, the petitioner received a notice dated 17-8-96 on behalf of MrRamoji Rao and M/s 

Margadarsi Marketing Pvt. Ltd. The petitioner sent a reply in which it was said; "Kalanjali has been 

resorting to back door methods on smuggling and that the article only mentioned that the customs 

authority had detained an attempt by Kalanjali to export two metal idols." This reply was given on 

23rd August 1996. After an exchange of notices, a complaint was filed by respondent No.3 against 

the petitioner. It appears that the petitioner has been encouraged to file this Writ petition because of 

an observation made by the Supreme Court in a judgment reported in R. Rajagopal vs State of TN 

(1). The court observed that the impact of Article 19(1)(a) read with clause (2) thereof on section 499 

and 500 of Indian Penal code has not been gone into, and that may have to wait for a proper case, 

and, according to MrRamachandra Rao the present case is the proper case and therefore we should 

test the vires of section 499 and 500 of Indian Penal Code. 

JUDGMENT 

 

In the case in which this reference was made the facts would suggest that there was a likelihood of 

damage to the reputation of the persons concerned who had moved the court, but even then the 

Supreme Court did not go into the question of vires of section 499 and 500 IPC. We are of the 

considered view that the right of freedom of the press is not higher than the right of freedom of 

speech of an individual and this right, as is said, is not an absolute right. This is a right guaranteed 

under Article 19 of the Constitution of India, and this right is subject to restrictions mentioned in 

Article 19 of the Constitution. Even without that, it is a well-settled principle of equity that, one's 

freedom to move his arm ends where somebody's nose starts. Freedom of expression or freedom of 

the press would not certainly include freedom to defame. It would be, however, a different story if 

such publication is made which is factually correct and which is in the public interest. Let us assume 

that a person is involved in anti-national activities, and a publication is made bringing it to the notice 

https://indiankanoon.org/doc/1378441/
https://indiankanoon.org/doc/1041742/
https://indiankanoon.org/doc/1408202/
https://indiankanoon.org/doc/1041742/
https://indiankanoon.org/doc/1408202/
https://indiankanoon.org/doc/1041742/
https://indiankanoon.org/doc/1408202/
https://indiankanoon.org/doc/1218090/
https://indiankanoon.org/doc/1218090/
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of the general public that such person is involved in anti-national activities. If it is factually correct, it 

would be in the interest of the public to know such an accusation, but if such accusation is factually 

incorrect, then the damage would be done to the person about whom such a story is published. 

Therefore, we do not find that the law of defamation is in any way unreasonable or section 499 of 

IPC violates any principles on which our democratic set up rests. Truth is an exception to the law of 

defamation. Therefore, we disagree with the submissions made by the learned senior counsel. 

https://indiankanoon.org/doc/1041742/
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