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FOREWORD 

 
More has been said about the writing of lawyers and judges than of any other group, except, of course, 

poets and novelists. The difference is that while the latter has usually been admired for their writing, the 

public has almost always damned lawyers and judges for theirs. If this state of affairs has changed in 

recent times, it is only in that many lawyers and judges have now joined the rest of the world is 

complaining about the quality of legal prose. 

My best wishes to all these student contributors, for their future endeavors. My best wishes and assurance 

to the readers that this will add a lot to the knowledge after reading this perfect case compilation. It’s not 

just for the legal fraternity but for anyone who has an interest in the field of law. 

 

 

 

 

By  
Vrinda Khanna & Nandini Mangla 
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PREFACE 
May there be Peace in Heaven, May there be Peace in the Sky, May there be Peace in the Earth, May 

there be Peace in the Water, May there be Peace in the Plants, May there be Peace in the Trees, May 

there be Peace in the Gods in the various Worlds, May there be Peace in all the human beings, May there 

be Peace in All,  

PEACE, PEACE, PEACE.  

 

Our age-old culture prays for peace and happiness for one and all. Family is the first and oldest social 

group. It has played an important role in the stability and prosperity of the civilization. Almost everything 

of lasting value in humanity has its roots in the family. Peace and harmony in the family are important for 

the all-round development of children. This Compilation of Judgments of the Supreme Court of India and 

High Court of India by All India Legal Forum is aimed at bringing about desired sensitivity in all duty 

holders. We’re glad to be a part of the All India Forum. Here’s an introduction to my team:  

Patron- in-Chief: Aayush Akar  
Editor-in-Chief: Shubhank Suman 
Senior Manager: Vrinda Khanna, Nandini Mangla  
Manager: Shristy Chaudhary  
Researchers: 
Sinthia Kundu 
Sithi Fathima  
S.Sumaiya 
Vasuki M 
Sakshi 
Ritik Agarwal 
Seeba Ramzani .N 
Aebal Lawrence 
Mahwish Abbasi 
Anurag 
Nirali Jain 
Iqura 
 
Editors:  

 Kashish Ali 

 Priya Singh 

 Parth Tamta 

 Abhavya Rabra 
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Disclaimer 

 

Team AILF India has made all efforts to summarize the cases from original cases retrieved from AIR and 

SCC. In some cases, the team has tried to summarize cases from the available sources as they could not 

find original ones. 
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SUPREME COURT JUDGMENTS 

18-11-2020 

 

GURSIMRAN SINGH NARULA V. UNION OF INDIA MINISTRY OF SCIENCE 

 

 

FACTS  

On 18.04.2020, Director General of Health Services (EMR Division), Ministry of Health and Family 

Welfare, issued an advisory against spraying of disinfectants on people for COVID-19 arrangements. 

Even though in the above advisory, spraying of individuals or groups was not recommended, several 

bodies, organizations started using spraying tunnels to disinfect the human body 

Consequently, a joint press release was issued by National Capital Laboratory (Council for Scientific and 

Industrial Research) which was joint press release by CSIRNCL Pune ICT Mumbai, stating that the use 

of mist based sanitization is expected to provide safeguard to frontline health care professionals including 

paramedical staff, police and employees providing essential services. Other public organizations also 

started using the walk way spray tunnels and other measures for disinfecting humans at various public 

places. 

This Writ petition filed in the public interest under Article 32 of the Constitution of India seeks direction 

to forthwith ban on spraying of all kinds of disinfectants on human beings which is being done 

supposedly for protecting the human beings from the Novel Coronavirus disease 2019 (Covid19) 

 

ISSUE  

1) Whether spraying or fumigation of any kind of chemical disinfectants on human beings without 

the approval of the relevant ministry is violative of Article21?  

2) Whether spraying or fumigation of any kind of self claimed organic disinfectant on human beings 

without the approval of the relevant Ministry is violative of Article 21?   

3) Whether exposure of human beings to artificial ultraviolet rays is violative of Article 21? 

 

HELD 
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Since the above issues were interrelated to each other the court analysed them collectively. Interpreting 

the expression of the Liberty as mentioned in the Article 21 of the constitution the court relied on the 

precedent set in the case of Devika Biswas v. Union of india where in the Right to health was held to be 

an integral fact of Right guaranteed under Article 21 of the constitution. 

After acknowledging this the court considered the present circumstances of COVID-19 and asserted that 

the provisions of the disaster management act 2005 had been invoked to combat the same. After the 

analysing the applicability of Section of DMA it become fairly clear to the bench that it was the National 

Executive Committee constituted under the DMA 2005 which had the responsibility for implementing 

the policies and the plans of the national Authority and ensure the compliance of the directions issued by 

the central government. Furthermore under section 10(2) (i) it was held that the responsibility of laying 

down the guideline or issue directions to the concerned ministries or department under Government of 

India and the State government regarding measures to be taken by them in response to any disrupting 

situation or disaster fell under the ambit of the responsibilities conferred upon the secretary, Ministry of 

health and family welfare. 

On the basis of the affidavits and counter affidavits presented before the court the bench noted that even 

though the proper advisory was issued by the directorate of health services clearly decline the spraying of 

disinfectant on people for COVID-19 management but several contrary opinions were expressed but the 

other bodies and the organisations. The court also pointed out that section 36 of the Act 2005 enumerated 

the responsibilities of the ministries and the departments of the government of India. 

The Court did hold that all such actions were being undertaken by the respective authorities with a 

bonafide intention of controlling the spread of COVID-19 However considering the precedent laid down 

in the case of Commissioner of Police v. Gordhandas Bhanji it was held that when a statute confer power 

is to be exercised for the benefit of the people in general the power is coupled with the duty. 

Based on this the Court opined that for spraying disinfectant on human body and fumigation or use of 

UV rays against the human body must be regulated properly by the concerned author, They should 

utilized and exercise the enormous power provided to them under the DMA 2005 undertake immediate 

remedial action in regulating the ban on the usage to prevent exposure of the human being to artificial 

ultraviolet rays farther more looking to the health concern of the people in general the court provide a 

time period of one month to complete such exercise to the authorities. 

 

SHANTI DEVI ALIAS SHANTI MISHRA V. UNION OF INDIA 
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This appeal has been filed questioning the Division Bench judgment of Patna High Court in Letters 

Patent Appeal No.1265 of 2017 dismissing the Letters Patent Appeal of the appellant. Letters Patent 

Appeal was filed against the judgment of learned Single Judge dated 04.08.2017 by which Writ Petition 

No.5999 of 2014 filed by her late husband in which she was substituted after death of her husband 

Signature Not Verified Digitally signed by ARJUN BISHT was dismissed by learned Single Judge on the 

ground Date: 2020.11.05 15:21:46 IST Reason of lack of territorial jurisdiction. 

FACTS 

The husband of the appellant Shri Bashishtha Narayan Mishra was employed in Coal India Limited. He 

was working at Moira Colliery, Bankola Area, District Burdwan, West Bengal. 

Ministry of Coal, Government of India in exercise of power under Section 3E of Coal Mines Provident 

Fund and Miscellaneous Provisions Act, 1948 and in supersession of the Coal Mines Family Pension 

Scheme, 1971 notified a Family Coal Mines Pension Scheme, 1998 dated 05.03.1998. Late husband of 

the appellant did not opt for the pension Scheme notified under Notification dated 05.03.1998. By 

Notification dated 09.01.2002 Coal Mines Pension Scheme, 1998 was amended by inserting paragraph 

2A in the Scheme providing that an employee, who had not opted for the Coal Mines Family Pension 

Scheme, 1971 but is covered by the Provident Fund Scheme may opt for pension within a period of nine 

months. The husband of the appellant in pursuance of the Notification dated 09.01.2002 submitted the 

option opting for Pension Scheme. 

The pension was sanctioned to Shri Mishra after about 14 months from retirement, thereafter, he started 

receiving pension w.e.f. May, 2005. 3.4 Late Shri B.N. Mishra being native of Village Bhuskol, Police 

Station, Darbhanga, District Darbhanga, he had claimed payment for pension from Darbhanga, State of 

Bihar. Pension started in account of Late Shri B.N. Mishra with State Bank of India, Darbhanga, State of 

Bihar. A Writ Petition No. 13955 of 2006 was filed by late Shri B.N. Mishra in Patna High court where 

he prayed for grant of refund of Rs.1,33,559/-, which was wrongly withheld/ illegally deducted from the 

writ petitioner. 

The said writ petition was dismissed on 08.02.2013 on the ground of lack of territorial jurisdiction. 

Learned Single Judge held that petitioner served in the State of West Bengal under the authorities and 

organizations which are located either in States of West Bengal or Jharkhand, hence, High Court of Patna 

had no territorial jurisdiction. 
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ARGUMENT 

 APPELLANT  

Learned counsel for the appellant submits that High Court committed error in dismissing the writ petition 

on the ground of lack of territorial jurisdiction. High Court of judicature at Patna had territorial 

jurisdiction to entertain the writ petition. The part of cause of action had arisen within the territorial 

jurisdiction of Patna High Court. Late Shri B.N. Mishra was receiving pension from State Bank of India, 

Darbhanga w.e.f. May, 2005 after his retirement on 30.04.2005. After issuance of order dated 07.10.2013 

and 06.11.2013 directing for refund of amount of Rs.8.01.334/- and 8,09,268/- and stopping the pension 

w.e.f. November, 2013, the cause of action arose at Darbhanga where late Shri B.N. Mishra was residing 

and receiving pension. 

 

 RESPONDENT 

Learned counsel for the respondent Nos.1 to 3 submits that the writ petition had rightly been dismissed 

on the ground of lack of territorial jurisdiction. He submits that late Shri B.N. Mishra after dismissal of 

the writ petition had filed writ petition in the Jharkhand High Court, which writ petition was still pending 

when he filed Writ Petition No.5999 of 2014 and the writ petition could not have been entertained by 

Patna High Court. 

 

JUDGMENT 

The court are also of the view that appellant is entitled for an interim order in the writ petition for her 

sustenance. The appellant’s husband, who had filed the writ petition, had died during the pendency of the 

writ petition. After his death, the appellant, the widow was substituted. Six years have passed after filing 

of the writ petition wherein stoppage of pension was questioned. Appellant being the widow is also 

entitled for pensionary benefit for her sustenance since her husband was receiving pension. We are of the 

view that during the pendency of the writ petition the appellant is entitled to be paid provisional pension 

which shall be subject to final decision in the writ petition. The court, therefore, direct respondent Nos.4 

to 8 to ensure that provisional pension to the appellant is paid from the month of December, 2020, which 

shall be subject to final orders passed in the writ petition. The appeal is allowed. 

 

 

DR. AMRESH KUMAR SRIVASTAVA V. STATE OF U.P. 



 

This application under section 482 Cr. P. C. has been filed challenging the summoning order dated 

11.09.2019 passed by Judicial Magistrate, Court No. 1, Allahabad, in Complaint Case No. 2336 of 2018 

(Buddan v Mohd. Hussain Atahar Khan and others), under sections 323, 504, 506 IPC, P.S. Atarsuiya, 

District Allahabad, as well as entire proceedings of the complaint case.

 

SUBMISSIONS  

● Learned counsel for the applicant invited attention of the Court to summon order dated 

11.09.2019. He submits that order impugned in present application is wholly arbitrary and 

therefore liable to be set aside by this Court. Elaborating his submi

applicant submits that Court below has simply recorded a conclusion that on the basis of 

complaint, statement of complainant and his witnesses, prima facie an offence under sections 323, 

504, 506 IPC appears to have been committe

not preceded by a discussion of the allegations made in the complaint or statement of the 

complainant and his witnesses as recorded under sections 200 and 202 Cr. P. C. He, therefore, 

submits that in absence of any finding recorded by Court below, on the basis of the averments 

made in the complaint, statement of complainant and that of witnesses, no prima facie satisfaction 

was recorded by the Court below for summoning the applicant under sections 323, 504, 

● In the present case, the learned Magistrate has not conducted any inquiry so as to satisfy himself 

that the allegations in the complaint constitute an offence and when considered along with the 

statements recorded and the result of such inquiry. T

petitioners under Section 204 Cr. P. C. There is nothing on record to show that the learned 

Magistrate has applied his mind to arrive at a prima facie conclusion. It must be recalled that 

summoning of accused to appear the criminal court is a serious matter affecting the dignity self

respect and image in the society. A process of criminal court cannot be made a weapon of 

harassment.  

● It is settled principle that while summoning an accused, the court has to see 

The ‘'prima facie evidence' means the evidence sufficient for summoning the accused and not the 

evidence sufficient to warrant conviction. The enquiry u/s 202 Cr. P. C is limited only to ascertain 

of truth or falsehood of allegations made

the complainant a prima facie case was made out for summoning the accused or not.
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This application under section 482 Cr. P. C. has been filed challenging the summoning order dated 

Judicial Magistrate, Court No. 1, Allahabad, in Complaint Case No. 2336 of 2018 

(Buddan v Mohd. Hussain Atahar Khan and others), under sections 323, 504, 506 IPC, P.S. Atarsuiya, 

District Allahabad, as well as entire proceedings of the complaint case. 

Learned counsel for the applicant invited attention of the Court to summon order dated 

11.09.2019. He submits that order impugned in present application is wholly arbitrary and 

therefore liable to be set aside by this Court. Elaborating his submission, learned counsel for 

applicant submits that Court below has simply recorded a conclusion that on the basis of 

complaint, statement of complainant and his witnesses, prima facie an offence under sections 323, 

504, 506 IPC appears to have been committed. The said conclusion recorded by Court below is 

not preceded by a discussion of the allegations made in the complaint or statement of the 

complainant and his witnesses as recorded under sections 200 and 202 Cr. P. C. He, therefore, 

e of any finding recorded by Court below, on the basis of the averments 

made in the complaint, statement of complainant and that of witnesses, no prima facie satisfaction 

was recorded by the Court below for summoning the applicant under sections 323, 504, 

In the present case, the learned Magistrate has not conducted any inquiry so as to satisfy himself 

that the allegations in the complaint constitute an offence and when considered along with the 

statements recorded and the result of such inquiry. There is ground for proceedings against the 

petitioners under Section 204 Cr. P. C. There is nothing on record to show that the learned 

Magistrate has applied his mind to arrive at a prima facie conclusion. It must be recalled that 

ppear the criminal court is a serious matter affecting the dignity self

respect and image in the society. A process of criminal court cannot be made a weapon of 

It is settled principle that while summoning an accused, the court has to see prim

evidence' means the evidence sufficient for summoning the accused and not the 

evidence sufficient to warrant conviction. The enquiry u/s 202 Cr. P. C is limited only to ascertain 

of truth or falsehood of allegations made in the complaint and whether on the material placed by 

the complainant a prima facie case was made out for summoning the accused or not.

This application under section 482 Cr. P. C. has been filed challenging the summoning order dated 

Judicial Magistrate, Court No. 1, Allahabad, in Complaint Case No. 2336 of 2018 

(Buddan v Mohd. Hussain Atahar Khan and others), under sections 323, 504, 506 IPC, P.S. Atarsuiya, 

Learned counsel for the applicant invited attention of the Court to summon order dated 

11.09.2019. He submits that order impugned in present application is wholly arbitrary and 

ssion, learned counsel for 

applicant submits that Court below has simply recorded a conclusion that on the basis of 

complaint, statement of complainant and his witnesses, prima facie an offence under sections 323, 

d. The said conclusion recorded by Court below is 

not preceded by a discussion of the allegations made in the complaint or statement of the 

complainant and his witnesses as recorded under sections 200 and 202 Cr. P. C. He, therefore, 

e of any finding recorded by Court below, on the basis of the averments 

made in the complaint, statement of complainant and that of witnesses, no prima facie satisfaction 

was recorded by the Court below for summoning the applicant under sections 323, 504, 506 IPC. 

In the present case, the learned Magistrate has not conducted any inquiry so as to satisfy himself 

that the allegations in the complaint constitute an offence and when considered along with the 

here is ground for proceedings against the 

petitioners under Section 204 Cr. P. C. There is nothing on record to show that the learned 

Magistrate has applied his mind to arrive at a prima facie conclusion. It must be recalled that 

ppear the criminal court is a serious matter affecting the dignity self-

respect and image in the society. A process of criminal court cannot be made a weapon of 

prima facie evidence. 

evidence' means the evidence sufficient for summoning the accused and not the 

evidence sufficient to warrant conviction. The enquiry u/s 202 Cr. P. C is limited only to ascertain 

in the complaint and whether on the material placed by 

the complainant a prima facie case was made out for summoning the accused or not. 
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JUDGMENT 

It is explicitly clear that the impugned summoning order passed by Court below is cryptic and does not 

stand the test laid down by this Court as well as Apex Court. 

Accordingly, the present criminal misc. application succeeds and is allowed. The impugned summoning 

order dated 11.09.2019 passed by Judicial Magistrate, Court No. 1, Allahabad, in Complaint Case No. 

2336 of 2018 (Buddan Vs. Mohd. Hussain Atahar Khan and others), under sections 323, 504, 506 IPC, 

P.S. Atarsuiya, District Allahabad, is set aside. The Judicial Magistrate, Court No. 1, Allahabad, shall 

pass a fresh order in the light of the observations made herein above. 

Appellants 1, 2 and 3 have been convicted under Section 323 of the Penal Code and sentenced to undergo 

rigorous imprisonment for four months and appellant 4 has been convicted under Section 323 of the 

Penal Code and sentenced to undergo rigorous imprisonment for two years. There is prior enmity for 

passage of both the appellants and the prosecution party from their house through gairmazrua land. The 

occurrence took place for protest for tying the bullock on one side of the passage and storage of article to 

the other side of the passage causing inconvenience and this led to the abuse and assault and it is alleged 

that the accused persons came with bhala, farsa and assaulted the prosecution party. 

 

CONTENTIONS 

The learned counsel for the appellants contended that there is allegation of assault by bhala, farsa and 

lathi, however, the doctor has found only one lacerated wound caused by hard and blunt substance, which 

are simple in nature and the order of conviction though recorded under Section 323 of the Penal Code, 

benefit under Section 360 of Probation of Offenders Act has not been extended and the appellants have 

harassed due to protracted litigation since 1990. 

 

JUDGEMENT 

Taking into consideration the facts and circumstance the occurrence is of the year 1990 and, hence, under 

the facts and circumstances, the court find that the learned trial Court did not consider why the benefit of 

Probation of Offenders Act be not given to the appellants though the trial Court acquitted the appellants 

of charged under Section 307/34 of the Penal Code and convicted as mentioned. Hence, having regard to 

the facts and circumstances, the court find and hold that the appellants are entitled for the benefit under 

Probation of Offenders Act and, hence, the appellants are order to be released on due admonition. 
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SUPREME COURT ISSUED CIRCULAR FOR NOT VIOLATING THE RIGHTS AGAINST 

SHARING OF VIDEOS, CONFERENCING LINKS WITHOUT PERMISSION OF COURT. 

 

Supreme Court of India has issued a circular conditioning on Advocates on Records and Parties on 

Person that there should not be unauthorized sharing of link, screen recording, videos without the 

permission of court.  

 

 

PLEA IN SUPREME COURT SEEKING DIRECTION TO MAHARASHTRA GOVERNOR TO 

FRAME PARAMETERS FOR NOMINATION OF MLA’S. 

 

According to Article 171of constitution of India, the writ petititon has been filed by a Head Master from 

Latur, Mahharshtra and Dr. Jagannath Shamrao Patil stating that there should be a proper framing 

criterial for the purpose of nomination to the Legislative Council of the State.  

It is urged by the court that unfair nomination of the political leaders of the parities should cease and 

appointments should be made as Absolute Discretion as prescribed in constitution.  

 

 

AG REFUSES TO RECONSIDER HIS DECISION AGAINST ANDHRA CM1 

 

                                                 
1 Akshita Saxena, Live Law, “No reason To Change My Mind”: AG Refuses To Reconsider Decision Declining Consent For 
Contempt Against Andhra CM For Allegations Against Justice Ramana, available at: https://www.livelaw.in/top-stories/no-
reason-to-change-my-mind-ag-refuses-to-reconsider-decision-declining-consent-for-contempt-against-andhra-cm-for-
allegations-against-justice-ramana-165649 
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The Attorney General, K K Venugopal refused to review his decision to not to file contempt petition 

before the Supreme Court against Andhra CM, Y S Jagan Mohan Reddy and his advisor Ajeya Kellam 

for making allegations against Justice N V Ramana, honorable judge, Supreme Court. 

Ashwini Kumar Upadhyay, Supreme Court lawyer and BJP leader, for the second time wrote to AG 

requesting him to reconsider his decision of refusal to file contempt petition against Sh. Reddy. The AG 

opined that the act done by the CM and his advisor was “prima facie contumacious” but as the Chief 

Justice of India is “seized with the matter” it would be inappropriate for him to deal with it.  

Upadhyay also claimed that the letter sent to the CJI was “private missive” and it was left to the CJI 

alone to determine whether it constituted contempt or not. However, once the Principal Advisor to the 

Andhra CM called a press conference, released the letter to the media and the public, it ceased to be a 

private matter.  

The AG in his letter stated that there was nowhere written confidential on the letter so it cannot be 

described as a private missive. He further added as it is widely reported by the press, there is no reason 

for him to change his mind.  

AG also clarified that his refusal to give consent for initiation of contempt does not preclude Upadhyay 

from bringing these facts to the notice of the Judges of the Supreme Court with a prayer of initiation of 

suo motu action.  

 

 

ALIMONY IS NOT TO PUNISH OTHER SPOUSE, SC ON RAJNESH V NEHA2 

 

The Supreme Court comprising the bench of Justices Indu Malhotra and R. Subhash Reddy in Rajnesh v. 

Neha has observed that the objective of granting interim or permanent alimony or maintenance is to 

ensure that the dependent spouse is not reduced to destitution or vagrancy on account of the failure of the 

marriage, not as a punishment to the other spouse. 

The maintenance amount awarded must be reasonable and realistic, and avoid either of the two extremes 

that is maintenance awarded to the wife should never be so extravagant that it becomes oppressive and 

unbearable for the respondent, nor should be so meagre that it drives the wife to penury.  

                                                 
2 2 Live Law, Maintenance Awarded Must Be Reasonable & Realistic; Objective Of Alimony Is Not To Punish The Other 
Spouse: Supreme Court [Read Judgment], available at: https://www.livelaw.in/top-stories/objective-of-alimony-maintenance-
is-not-to-punish-the-other-spouse-165645 
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The court also noted that there is a tendency on the part of the wife to exaggerate her needs, and there is a 

corresponding tendency by the husband to conceal his actual income. To make an objective assessment 

for grant of interim maintenance, the bench has also directed that affidavit of disclosure of assets and 

liabilities shall be filled by both the parties in all maintenance proceedings including pending proceedings 

before the concerned family court / District Court/ magistrate Court.  

The court further added that the financial capacity of the husband, his actual income, reasonable expenses 

for his own maintenance, and dependent family members whom he is obliged to maintain under the law, 

liabilities if any, would be required to be taken into consideration, to arrive at the appropriate quantum of 

maintenance to be paid.  

The court also added that although there is no bar to seek maintenance either under the D.V. Act or under 

Section 125 of the Criminal Code of Procedure, it would not be right to ask the husband to pay 

maintenance in each proceedings. Maintenance paid in earlier proceedings must be taken in focus before 

while deciding the quantum of maintenance in subsequent proceedings. 

 

 

SC GIVES BAIL TO ARNAB GOSWAMI, 2 OTHERS IN ABETMENT TO SUICIDE 

CASE, SAYS BOMBAY HC WAS WRONG 

 

SC directs Arnab and two others accused in the 2018 abetment to suicide case to execute personal bonds 

of Rs 50,000, and not tamper evidence or influence witnesses. 

 The Supreme Court Wednesday granted bail to Republic TV Editor-in-Chief Arnab 

Goswamiina2018caseofabettingsuicide. 

 The top court also granted bail to two others, Feroze Shaikh and Neetish Sarda, who had 

challenged their arrest in the case and sought interimbail. 

 The Supreme Court directed the accused not to make any attempt to tamper with evidence or 

influence witnesses, and told each of them to execute a personal bond of Rs 50,000 for release on 

interim bail. It also directed the Mumbai Police to ensure compliance of the order to release the 

accused forthwith. 

 

According to the Mumbai police, Anvay Naik, who designed the sets of Republic TV, had left a suicide 

note blaming Mr Goswami and two others for dues he alleged had not been paid to him. 
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The case was closed two years ago, with the police citing lack of evidence. It was reopened recently on 

the request of Mr. Naik's family, the police said. 

The speedy hearing and bail given to the divisive TV presenter has brought into focus cases of other 

journalists and activists who are undergoing or have gone through prolonged periods of imprisonment 

due to judicial delays. 

“The Indian judiciary runs on a hierarchy – there is the lower judiciary, the High Courts and at the top the 

Supreme Court. All litigants have to follow this chain, except in rare cases when a higher court may 

intervene depending on the gravity of the case”, Tarannum Cheema, a New Delhi based lawyer, told 

AlJazeera. 

In court, the police and the Maharashtra government said it was the duty of the state to protect the victim 

(Naiks). 

The Supreme Court questioned whether not paying up money amounted to abetting suicide and asked: "If 

tomorrow, a person commits suicide in Maharashtra and blames the government, then will the Chief 

Minister bearrested? 

Justice Chandrachud said governments should "ignore taunts on TV" as our democracy is 

"extraordinarily resilient", referring to Mr. Goswami's criticism of the Maharashtra government. 

"But the answer is simple. If you don't like a channel then don't watch it... if left to me, I do not watch the 

channel and you may differ in ideology, but if constitutional courts do not interfere today, we are 

traveling the path of destruction undeniably," said the judge. 

"If state governments target individuals, they must realise there is an apex court to protect liberty of 

citizens... We must send a message today to the High Courts as well. Please exercise your jurisdiction to 

uphold personal liberty:’ the Court said. 

The top court observed that trial courts and High Courts do not grant bail in matters of personal liberty. 

"The cases then flood to the Supreme Court which is already burdened with workload," it said. 

Mr. Goswami's lawyer Harish Salve had argued in the hearing: "Is Arnab Goswami a terrorist? Are there 

any murder charges on him? Why can't he be givenbail?” 

 

 

UMC TECHNOLOGIES PRIVATE LTD. v. FOOD CORPORATION OF INDIA 
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This appeal is directed against the order dated 13.02.2019 passed by the High Court of Madhya Pradesh 

at Jabalpur in Writ Petition No. 2778 of 2019. By the impugned order, the High Court has dismissed the 

writ petition and has upheld the validity of the order dated 09.01.2019 passed by respondent no.1, namely 

Food Corporation of India (for short 'the Corporation') through its Deputy General Manager (Personnel), 

who is respondent no. 2 herein, to terminate a contract of service with the appellant and to blacklist the 

appellant from participating in any future tenders of the Corporation for a period of 5 years. 

 

FACTS 

The Corporation had issued a Bid Document on 25.11.2016 inviting bids for appointment of a 

recruitment agency to conduct the process of recruitment for hiring watchmen for the Corporation’s 

office. The appellant submitted its bid on 21.12.2016 and was eventually declared as the successful 

bidder vide the Corporation’s letter dated 28.03.2017. After completion of the formalities, the appellant 

was appointed for a period of 2 years w.e.f. 14.02.2017 for undertaking the tendered work of conducting 

recruitment of watchmen for the Corporation. As part of its work, on 01.04.2018, the appellant conducted 

a written exam for eligible aspirants for the post of watchman with the Corporation at various centres in 

Madhya Pradesh. On the same day, a Special Task Force of Bhopal Police arrested 50 persons in 

Gwalior, who were in possession of certain handwritten documents which prima facie appeared to be the 

question papers related to the examination conducted by the appellant. The police filed a charge sheet on 

03.08.2018 against certain persons including an employee of the appellant. Upon receipt of the above 

information, the Corporation issued a show cause notice dated 10.04.2018 to the appellant informing the 

appellant about the said arrest and seizure of documents which appeared to contain question papers 

related to the examination conducted by the appellant. This notice alleged that the appellant had breached 

various clauses of the Bid Document dated 25.11.2016 on the ground that it was the sole responsibility of 

the appellant to prepare and distribute the question papers as well as conduct the examination in a highly 

confidential manner. Several clauses of the Bid Document were listed in the said notice dated 10.04.2018 

and the Corporation alleged that the appellant had violated the same due to its abject failure and clear 

negligence in ensuring smooth conduct of the examination. The said notice directed the appellant to 

furnish an explanation within 15 days, failing which an appropriate ex-parte decision would be taken by 

the Corporation. 

 

ARGUMENT 

APPELLANT 

It was submitted that the Corporation had no power under the above quoted or any other provisions of the 

Bid Document dated 25.11.2016 to blacklist the appellant. It was argued that above quoted Clause 10 
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titled “Disqualifications Conditions”, which has been relied upon by the Corporation, merely lays down 

eligibility criteria and does not grant any power of future blacklisting. It was further alleged that the said 

clause was also not mentioned in the show-cause notice dated 10.04.2018 issued by the Corporation. The 

said show-cause notice was also impinged upon by the appellant by submitting that it failed to meet the 

requirements of natural justice as it neither mentioned the grounds necessitating action nor specified what 

actions were proposed to be taken. Thus, Shri Banerji submitted that in the absence of a valid show cause 

notice, the consequent blacklisting order cannot be sustained. He further highlighted the outsized impact 

of the Corporation’s impugned order on the appellant in as much as the Corporation’s branches in other 

States as well as other government corporations have now issued as many as 5 notices to the appellant to 

cancel contracts or prevent the appellant from participating in their tender process and have also forfeited 

or withheld outstanding payments and security deposits. He argued that due to the domino effect of the 

Corporation’s blacklisting of the appellant, the appellant has unreasonably suffered 5 punishments at the 

hands of the Corporation which is disproportionate and tantamount to the civil death of the appellant. 

 

CORPORATION 

The learned counsel appearing on behalf of the Corporation argued that due to the negligence of the 

appellant, the entire recruitment process had to be scrapped and the same has deprived several applicants 

of employment and undermined the confidence of the public in the recruitment process of the 

Corporation. In relation to the issue of blacklisting, he submitted that since the appellant had breached the 

terms of the contract by leaking the question papers for the examination, it was not in public interest to 

permit it to participate in future tenders. He further submitted that the appellant must have been aware of 

the possibility of the punishment of blacklisting as the same was provided for in the Bid Document. Thus, 

it was argued that since the blacklisting order was made as per the Bid Document and after issuance of a 

show cause notice, to which the appellant was granted ample time to reply to, the Corporation’s 

impugned blacklisting order dated 09.01.2019 cannot be challenged. 

 

OBSERVATION 

The mere existence of a clause in the Bid Document, which mentions blacklisting as a bar against 

eligibility, cannot satisfy the mandatory requirement of a clear mention of the proposed action in the 

show cause notice. The Corporation’s notice is completely silent about blacklisting and as such, it could 

not have led the appellant to infer that such an action could be taken by the Corporation in pursuance of 

this notice. Had the Corporation expressed its mind in the show cause notice to black list, the appellant 

could have filed a suitable reply for the same. Therefore, the court is of the opinion that the show cause 

notice dated 10.04.2018 does not fulfil the requirements of a valid show cause notice for blacklisting. In 

our view, the order of blacklisting the appellant clearly traversed beyond the bounds of the show cause 
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notice which is impermissible in law. As a result, the consequent blacklisting order dated 09.01.2019 

cannot be sustained. 

 

JUDGEMENT 

In view of the conclusion that the blacklisting order dated 09.01.2019 passed by the Corporation is 

contrary to the principles of natural justice, it is unnecessary waste to consider the other contentions of 

the learned counsel for the appellant. Having regard to the peculiar facts and circumstances of the present 

case, the court deem it appropriate not to remit the matter to the Corporation for fresh consideration. 

For the foregoing reasons, the appeal succeeds and it is accordingly allowed. The order dated 13.02.2019 

passed by the High Court is set aside. The Corporation’s order dated 09.01.2019 is hereby quashed only 

so far as it blacklists the appellant from participating in future tenders. The parties will bear their own 

costs. Pending application(s), if any, shall stand disposed of. 

 

 

KIRPA RAM(D) v. SURENDER DEO GAUR 

 

The present appeal has been preferred by Defendant No. 4, against the concurrent findings of three 

Courts arising out of a suit for permanent injunction. 

Earlier, the plaintiffs had filed a suit for declaration challenging the vesting of the said land in Gaon 

Sabha in a suit filed on 20.7.1959. The said suit was decreed on 7.10.1960 holding that the plaintiffs are 

owners and Bhumidars of land comprising in Khasra No. 238. The Union of India had filed an 

application under Section 161-B of the Delhi Land Reforms Act, 1954 for setting aside the said decree 

dated 7.10.1960 but such application was dismissed by Sub-Judge, First Class, Delhi on 24.5.1968. 

 

TRIAL COURT 

In view of the pleadings of the parties, the following issues were framed by the trial court: 
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1. Whether any notice under section 70 of the Bombay Societies Act as extended to the Delhi was 

not necessary to be served on the defendants no. 1 to 3 before instituting the present suit? If so, 

then to what effect? (Objected to). 

2. Whether this Court has no jurisdiction to try this suit as mentioned in the written statement? 

3. Whether the plaintiffs are the owners in possession of the land in dispute bearing khasra no. 238 

as alleged in the plaint? 

4. Whether the land in dispute formed the part of khasra no. 238 of village Basai Darapur, Delhi as 

alleged in the plaint? 

5. Whether the land in dispute formed the part of khasra no. 79 situated in village Shakar Pur as 

mentioned in the written statement? (objected to) 

6. Whether this suit is properly valued for the purposes of court fee and jurisdiction? If not, then to 

what effect? 

7. Whether the suit is bad on account of mis-joinder of defendants as mentioned in the written 

statement? If so, then to what effect? 

8. Whether the plaintiffs are entitled for a decree for permanent injunction claimed in the plaint? 

 

With respect of Issue No. 2, the learned trial court held that the suit was a simpliciter suit for injunction 

and the Court has the jurisdiction to find out in which khasra number the land in dispute falls. It was thus 

held that suit land falls in Khasra No. 238 in Village Basai Darapur and is in the possession of the 

plaintiffs, therefore, the suit was decreed. Issue Nos. 4 and 5 were taken up for decision together. The 

plaintiffs had produced site plan pertaining to the year 1953-54 when consolidation took place in Village 

Shakarpur. The plaintiffs also produced site plan of Village Basai Darapur. The learned trial court held 

that the consolidation had taken place in Village Shakarpur and not in Village Basai Darapur. Therefore, 

the area of Khasra No. 238 could not be reduced from 4 Bighas 3 Biswas to 2 Bighas 6 Biswas. Further 

the court added that the present defendants, who are third parties, have no right to challenge the said 

judgment and decree passed in favour of the present plaintiffs. Therefore, Trial Court holds that plaintiffs 

are the owners of khasra no. 238, village Basai Darapur. 

In the memorandum of second appeal, the defendant No. 4 alleged that the following substantial 

questions of law arise for consideration: 

1. Whether the appellate court could in law dispose of the appeal without deciding the Preliminary 

issue of jurisdiction of the civil court. 

2. Whether the appellate court could in law dispose of the appeal without passing any order on the 

application dated 18th October, 1984 of the appellant under Order 41, Rule 27 of the Civil 

Procedure Code for permission to lead additional evidence? 
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3. Whether the appellate court in law was jurisdiction in not considering the provision of section 28 

of the Delhi Land Revenue Act, 1974 which bars the jurisdiction of the Civil Court to entertain 

boundary disputes? 

 

The first substantial question of law was based on an interim order passed by the First Appellate Court on 

9.5.1996 wherein the parties were directed to first address the arguments on the issue of jurisdiction. It 

has also come on record that the High Court had directed reconstruction of the record of the First 

Appellate Court on 31.7.2007, as the same was destroyed in an incident of fire during the year 1996. The 

second substantial question of law raised was in respect of an application for additional evidence filed 

under Order XLI Rule 27 of the Civil Procedure Code. The defendant No. 4 sought to produce the 

revenue record, Khasra Girdawari for the years 1953-54, 1954- 55, 1955-56, 1956-57, 1966-67 and 1983-

84, Jamabandi for the year 1944-45 and mutation No. 2151, all of which pertained to Village Basai 

Darapur vide the said application. 

The learned senior counsel for the appellants vehemently argued that the jurisdiction of Civil Court is 

barred as it is a boundary dispute between the Village Basai Darapur and Village Shakarpur and such 

dispute has to be decided in terms of Section 28 of the Delhi Land Revenue Act, 1954 by the 

Commissioner. 

The High Court vide judgment dated 25.8.2008 dismissed the second appeal filed by the appellants 

herein. Aggrieved by the findings of the High Court, defendant No. 4 is in appeal before this Court. 

 

ARGUMENT  

APPELLANT 

The primary argument raised by learned counsel for the appellants is that the High Court has dismissed 

the appeal without framing any substantial question of law which is mandatory in terms of Section 100 of 

the Code. It was submitted that since the High Court has dismissed the appeal without framing substantial 

question of law, the matter should be remitted back to the High Court for determination of such 

substantial question of law framed by the appellants, as reproduced above. It has been argued that the 

First Appellate Court had ordered that the question of jurisdiction of Civil Court would be decided first, 

however the appeal was decided without dealing with the said issue. It is, thus, said to have caused 

serious prejudice to the rights of the appellants. Similarly, the application under Order XLI Rule 27 of the 

Code was not decided which was again prejudicial to their rights. 

 

OBSERVATION 
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None of the judgments referred to by the learned counsel for the appellants mandate the High Court to 

frame substantial questions of law while upholding the findings recorded by the First Appellate Court. 

All the judgments referred to by the learned counsel for the appellants except in Md. Mohammad Ali are 

the judgments wherein the High Court has set aside the findings of the First Appellate Court without 

framing substantial questions of law. In Md. Mohammad Ali, this Court found that the High Court erred 

in dismissing the appeal without formulation of substantial question of law which arises for 

consideration. This Court held as under: 

The proposition of law relating to ouster of a cosharer vis-a-vis adverse possession had been overlooked 

by the High Court. There are also certain other aspects of the matter which could not be overlooked and 

probably would require closer examination by the High Court. The High Court while determining the 

question should have formulated substantial questions of law in terms of section 100 of the Code of Civil 

Procedure, 1908. In absence of formulation of such substantial questions of law, probably the High Court 

committed the errors as pointed out hereinbefore. In a judgment reported as Ashok Rangnath Magar v. 

Shrikant Govindrao Sangvikar (2015) 16 SCC 763, this Court held that the second appeal can be 

dismissed without even formulating the substantial question of law. The Court held as under: 

 

"18. In the light of the provision contained in section 100 CPC and the ratio decided by this Court, the 

following conclusion was drawn: 

1. On the day when the second appeal is listed for hearing on admission if the High Court is satisfied 

that no substantial question of law is involved, it shall dismiss the second appeal without even 

formulating the substantial question of law; 

2. In cases where the High Court after hearing the appeal is satisfied that the substantial question of 

law is involved, it shall formulate that question and then the appeal shall be heard on those 

substantial question of law, after giving notice and opportunity of hearing to the respondent.  

3. In no circumstances the High Court can reverse the judgment of the trial court and the first 

appellate court without formulating the substantial question of law and complying with the 

mandatory requirements of section 100 CPC." 

 

JUDGMENT 

In view of the above findings, the court doesn’t find any error in the judgment and order of the High 

Court dismissing the Second Appeal. The present appeal is thus dismissed. Pending applications, if any, 

shall stand disposed of.  
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MAHARASTRA GOVERNOR MOVES SUPREME COURT OVER CONTEMPT CASE ON 

RENT PAYMENT3 

 

Maharashtra Governor Bhagat Singh Koshyari has moved the top Court against the issuance of a notice 

by Uttarakhand High Court on a plea for initiating a contempt proceeding against him for his failure to 

follow its order to pay market rent for a government bungalow allocated to him as a former Chief 

Minister. 

Mr Koshyari referred to Article 361 of the Constitution which provides protection to President and 

Governors from invoking any such proceedings.The plea said the amount of market rent has been arrived 

at without any rational and is highly exorbitant for residential premises in Dehradun and have not been 

ascertained without affording an opportunity to hear him. 

Senior advocate Aman Sinha will be arguing for Maharashtra Governor in the matter before the top court.  

 

   

 

 

 

 

 

 

 

 

                                                 
3 Ashish Tripathi, Deccan Herald, Maharashtra Governor Koshyari Moves SC Against Contempt Proceedings Over Rent 
Payment, available at: https://www.deccanherald.com/national/west/maharashtra-governor-koshyari-moves-sc-against-
contempt-proceedings-over-rent-payment-916624.html  
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19-11-2020 

SC ORDERS UTTA.RAKHAND GOVT TO DEMOLISH FOUR ILLEGAL RELIGIOUS 

STRUCTURES IN HARIDWAR4 

 

The Supreme Court allowed the government of Uttarakhand until May 2021 to remove four illegal 

religious structures in Haridwar (State of Uttarakhand v. In Re Illegal Religious Structure). 

The plea was posed by an order of the High Court of Uttarakhand refusing the petition of the State 

seeking an extension to demolish such illegal structures in the State of Uttarakhand. 

Although one structure was in the district of Udham Singh Nagar, the remaining four were established by 

Akharas connected with the Maha Kumbh at Haridwar. 

Established in 2010, these structures are expected to be used during the Maha Kumbh held at Haridwar, 

which takes place once every 12 years and is scheduled to take place next between January 2021 and 

April 2021. 

The State averred in its petition that any attempt to demolish the structures at this point would exacerbate 

religious tensions in the State especially as during the Kumbh deities were housed in the religious 

structures. 

Therefore, time was sought until May for the demolition of these structures, with the State pointing out 

that by April 15, 2021, the Maha Kumbh would end. 

 

 

SC STAYS NAVY ORDER ON RELEASE OF WOMAN OFFICER, DISREGARDING 

PERMANENT COMMISSION CLAIM5 

                                                 
4 Kydia Suzanne Thoman, Bar And Bench, Supreme Court Allows Uttarakhand Government Time Till May 2021 To Demolish 
4 Illegal Religious Structures At Haridwar, available at: https://www.barandbench.com/news/litigation/supreme-court-allows-
uttarakhand-govt-time-demolition-illegal-structures-haridwar 

5 India Legal, SC Stays Order Navy Order On Release Of Woman Officer, Disregarding Permanent Commission Claim, 
available at: https://www.indialegallive.com/top-news-of-the-day/news/sc-stays-navy-order-on-release-of-woman-
disregarding-permanent-commission-claim/ 
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The Supreme Court stayed a woman officer's release order issued by the Navy without considering her 

application for a permanent commission. 

A plea filed by Lt Cdr Harmeet Kaur was heard by the bench comprising Justices DY Chandrachud, Indu 

Malhotra and Indira Banerjee, who submitted that a notice had been released stating that the SSC recruits 

would be considered for the Permanent Commission and that on the basis of the same notification, she 

had been recruited as a Short Service Commission Officer. 

The Navy, however, issued a letter stating that it would be released from service on 20 November while 

the plea of the complainant was pending before the Armed Forces Tribunal. 

Before the bench, the complainant assured that her case was covered by the Union of India & Ors 

Judgment of March, 2020 of the Supreme Court. About V. Lt. Cdr. Annie Nagaraja & Ors, where to the 

extent envisaged in the notifications released by the Union Government on 9 October 1991 and 6 

November 1998 under Section 9(2) of the 1957 Act, the constitutional ban on the participation or 

registration of women in the Indian Navy has been lifted. 

In the case of Annie Nagaraja, the bench consisting of Justice DY Chandrachud and Justice Hemant 

Gupta delivered a remarkable judgement where the term of service during which the women SSC officers 

are entitled to submit applications for a grant to the Permanent Commission is the same as that of their 

male counterparts. 

 

 

SC ISSUES NOTICE TO KERALA GOVERNMENT ON PLEA TO FIX RETIREMENT AGE 

AS 60 FOR ALL GOVERNMENT SERVANTS6 

 
 

                                                 
6 Akshi Patil, Law TimesJournal, SC Issues Notice To Kerala Government On Plea To Fix Retirement Age As 60 For All 
Government Servants, available at: http://lawtimesjournal.in/sc-issues-notice-to-kerala-government-on-plea-to-fix-retirement-
age-as-60-for-all-government-servants/ 
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The Supreme Court issued a notice to the State of Kerala seeking to set the retirement age of government 

servants in Kerala at 60 years. 

 

Notice was issued on the special leave petition by a bench led by Justice Saju Nambadan and another v 

State of Kerala and others challenging the amendments introduced to the Kerala Service Rules to raise 

the retirement age from 56 years to 60 years only for those employees who entered service after 

01.04.2013. 

 

 

SC: CREDITOR OF A FIRM IN LIQUIDATION CAN SEEK TRANSFER OF WINDING UP 

FROM HC TO NCLT7 

 
The Supreme Court held that any creditor of a company in liquidation" could become a party to the 

winding-up of the defaulting company petition and request the transfer of the case from the high court to 

the National Company Law Tribunal (NCLT), formed under the new insolvency and bankruptcy law. 

Two legal questions were faced by a bench headed by Chief Justice S A Bobde and Justices A S Bopanna 

and V Ramasubramanian as to the circumstances in which a winding-up action pending in a high court 

could be transferred to the NCLT and in which case such a transfer could be ordered. 

In a judgement rendered by Justice Ramasubramanian, it was held that the liquidation proceedings are an 

ongoing legal process and that under company law, any creditor of the company in liquidation can 

become a party to the proceedings and request the transfer of the case from a high court to the NCLT to 

be treated under the 2016 Insolvency and Bankruptcy Code (IBC). 

 

 

TABLIGHI CASE: HC CONDITION RESTRICTING ENTRY TO INDIA FOR 10 YEARS, NOT 

TO BE CONSIDERED IN FUTURE SAYS SC8 

                                                 
7 Economic Times, Any Creditor Of Firm In Liquidation Can Seek Transfer Of Winding Up Plea From HC To NCLT, SC, 
available at: https://economictimes.indiatimens.com/news/economy/policy/any-creditor-of-firm-in-liquidation-can-seek-
transfer-of-winding-up-plea-from-hc-to-nclt-sc/articleshow/79307771.cms 
8 Sabrang, Tablighi Case: HC Condition Restricting Entry To India For 10 Years, Not To Be Considered In Future Says SC, 
available at: https://sabrangindia.in/article/tablighi-case-hc-condition-restricting-entry-india-10-years-not-be-considered-
future-says 
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The Supreme Court clarified that the condition put by the High Court of Karnataka on foreign nationals 

not to enter the country for the next 10 years would not be taken into consideration when deciding on any 

forthcoming visa applications for travel to India. 

"A bench consisting of Justices S Abdul Nazeer and Sanjiv Khanna stated, "We clarify that if the 

appellant and eight others similarly situated persons were to apply for a visa to visit India, the 

application(s) will be treated as legitimate without being affected by the instructions in paragraph I of the 

judgement under appeal dated 13.10.2020 and by the affidavit/undertaking submitted by the appellant 

and eight others. 

The applicant is a citizen of Kyrgyzstan and was detained for breaching visa conditions and was also 

booked for breaching the Foreigners Act, 1946. The petitioner and other similarly placed appellants had 

appealed against them to the Karnataka High Court to quash the FIR. An order dated October 13, 2020, 

quashed criminal proceedings against them and ordered the state to make the required arrangements or 

issuance of exit permits to them by a single high court judge bench. 

The Supreme Court left open the issue of whether the judgement in Crl.P. Karnataka High Court No. 

6578/2019 will adhere to foreigners entering India with a valid passport and a valid visa. The high court's 

decision concerned how to deal specifically with illegal migrants who commit offences in India. 

 

 

CHILDREN BEING FORCED TO BEG/SELL THINGS IS VIOLATION OF ARTICLE 21A: 

KARNATAKA HC ASKS STATE FOR SCHEME ON IDENTIFICATION OF DESTITUTE 

CHILDREN9 

 
 
 The High Court of Karnataka ordered the state government and Bruhat Bengaluru Mahanagara Palike 

(BBMP) to implement a system for identifying the town's homeless and destitute children. 

                                                 
9 Times Of India, Karnataka HC: Identify Kids Selling Knick-Knacks At Junctions, available at: 
https://timesofindia.indiatimes.com/city/bengaluru/karnataka-hc-identify-kids-selling-knick-knacks-at-
junctions/articleshow/79313942.cms 
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While hearing a petition seeking the prohibition of children from selling goods at traffic junctions in 

Bengaluru, the Court followed this direction. 

For the purpose of the survey, a division bench headed by Chief Justice Abhay Shreeniwas Oka added 

that the government and BBMP could include prominent social organisations. 

It is a serious problem because under Article 21A of the Constitution, children required to perform such 

acts are deprived of their constitutional rights.' In addition, if circumstances force them to do so, it could 

also be a breach of Article 21,' the bench observed. 

The High Court said that it would pass its orders under the Juvenile Justice (Care and Protection of 

Children) Act after going through BBMP’s report 

The court said that the implementation of the Karnataka Prohibition of Beggary Act will also have to be 

looked into. 

In this regard, the High Court directed the BBMP to conduct a survey to identify such children in 

Bengaluru. The court said that once the survey is completed and the report is submitted to the court, it 

will issue appropriate directions on implementing the Juvenile Justice Act. The court also said that 

BBMP can enlist the help of NGOs to conduct the survey.  
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HIGH COURT JUDGMENTS 

1-11-2020 

● KERALA HIGH COURT 

 

K. FAIZEL VS. KERALA STATE POLICE CHIEF [WP(C).NO. 20480 OF 2020]10 

 

Mr.K.Faizel , had filled writ petition before High Court of Kerala under the grounds of challenging the 

crime register under provision of Abkari Act, 1077. And he contended that to register crime under this 

Act, if officer want to register crime, he has to submit written request before the learned Magistrate under 

Abkari Act, 1077; if that evidence and documents is tenable to register A crime, after that only they may 

take step to arrest the person.  And there is no provision to give the power under Section 30 of Abkari 

Act, 1707 to invoking Section 154 of CrPC at the time register a crime. For the purpose of Sections 31, 

32, 33, 34, 35, 38, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53 and 59 of the Act, above the rank 

of Sub Inspector of Police in-charge of law and order and working in the General executive branch of the 

Police Department and all Revenue Officers of and above the rank of Deputy Collectors all are consider 

as Abkari Officers. After the observation of the court, the court held that Section 30 deals about when the 

officer issues search warrant. In 9th December, 2009, after enforcement of the Section 30 A the Abkari 

officer have same power of a police officer in the case of investigation under CrPC. And court held 

that,the Abkari Officers, can register a crime under Abkari Act, 1077, by invoking Section 154 of 

Criminal Procedure Code without complying the procedure under Section 30 of Abkari Act. 

 

 

TRANS-WOMAN STUDENT CHALLENGING EXCLUSION OF TRANSGENDERS FROM 

ENROLMENT WITH NATIONAL CADET CORPS (NCC)11 

                                                 
10 Live Law, Kerala High Court Dismisses Plea Against Registration Of FIRs In Abkari Cases Without Complying Section 30 
Abkari Act, available at: https://www.livelaw.in/news-updates/kerala-hc-dismisses-plea-against-registration-of-firs-in-abkari-
cases-165290 
11 Sparsh Upadhyay, Live Law, Trans-Woman Student Moves Kerala High Court Challenging Exclusion Of Transgenders 
From Enrolment With National Cadet Corps (NCC), available at: https://www.livelaw.in/news-updates/transwoman-student-
moves-kerala-high-court-to-allow-trans-person-to-join-ncc-challenges-s-6-of-the-ncc-act-165282 
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Hina Haneefa was assigned the male gender at the birth and at the age of 21, he underwent sex 

reassignment surgery from male to female on 22nd October 2018. Presently she is a student of University 

College, Thiruvananthapuram. She interested to joining in the unit of National Cadet Crops (NCC). At 

the time college authority, informed her that there was no provision for enrolment of transgender students 

in the NCC at present. So she cannot participate in the enrolment process scheduled to be held on 

November 10, 2020 tentatively. Because of that, Petitioner filled Writ petition in the Kerala High court 

and she challenging Section 6 of National Cadet Corps Act, 1948 is illegal and it violates the Article 14, 

15 and 21 0f the Constitution of India.  

On behalf of the petitioner, the petition was filled by Advocates Raghul Sudheesh, Lakshmi J., Glaxon K. 

J. and Sanish Sasi Raj. In that petition there plea is that petitioner was an active member of NCC during 

her school days. She was an NCC Cadet in the school level and has attained 'A' certificate. Section 6 of 

NCC Act, 1948 limited the enrolment criteria only to male and female and it doesn’t mention 

transgender. It was highly discrimination to the transgender community. And they also mention in their 

plea that, the two-judge bench of the Supreme Court in National Legal Services Authority v. Union of 

India (AIR 2014 SC 1863) declared Transgenders as the 'third gender', and affirmed that the fundamental 

rights granted under the Constitution of India will be equally applicable to them, and gave them the right 

to self-identification of their gender as male, female or third gender. And State of Kerala is first 

introduced, the Transgender Policy in 2015”. 

In their plea that mentioned, Transgender Persons (Protection of Rights) Act, 2019 bans unfair 

discrimination against transgender people in educational establishment and services, employment, 

healthcare services and etc. Under Section 13 of the Act provides that "every educational institution 

funded or recognised by the appropriate government shall provide inclusive education and opportunities 

for sports, recreation and leisure activities to transgender persons without any discrimination on an equal 

basis with others". 

And finally their prayer of plea is that Prayers of · Declare Section 6 of the National Cadet Corps Act, 

1948 as illegal and ultra vires of Articles 14, 15 and 21 of the Constitution to the extent it excludes 

transgender community from enrolment with the National Cadet Corps. And direct the Union of India, 

National Cadet Corps to amend the eligibility criteria. And allow petitioner to take part in enrolment of 

NCC as interim relief. 
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SEEKING TO DECLARE WILD BOAR AS 'VERMIN' UNDER WILDLIFE PROTECTION 

ACT – KERALA HC12 

 

The petitioners are six farmers who all are from the eastern regions of Kozhikode district which witness 

frequent attacks by wild boars. To resolve this issue, they filled writ petition through Advocate Amal 

Darshan for seeking remedy  under Section 62 of the Wildlife Protection Act, the Central Government 

can declare certain wild animals as "vermins" which may be killed, like rats, mice,crows, fruit bats etc. 

The petitioners point out that "wild boar" is at present a wild animal included in Schedule II of the 

Wildlife Protection Act. Therefore, attacking or killing the animal, even for the protection of farmlands 

or properties, can expose a person to criminal prosecution under the Act. Because of this provision, the 

farmers are not able to do anything to protect their crops from wild boars without risking criminal 

punishment. And they state that they are aggrieved by the fact that the State Government has not taken 

expeditious steps to forward the proposal to the Central Government and that state wild boar population 

also increasing. And they argued that their livelihood destroyed by wild boar. So in their plea authorities 

in taking steps to declare wild boar as "vermin" are violating their Fundamental Right, more specifically 

their Right to Livelihood, through agricultural activities. In his case Court has sought the response of the 

State Government on the plea. 

 

 

●  ALLAHABAD HIGH COURT  

 

DENIES BAIL TO HAFIZ OF MOSQUE WHO ALLEGEDLY MOLESTED A 9 YR OLD GIRL 

– ALLAHABAD HC13 

                                                 
12 Live Law, Bill Can’t Be Refused On Ground That It Will Encourage Vigilantism Or Send Wrong Message To Society: 
Kerala High Court [Read Judgement], available at: https://www.livelaw.in/news-updates/bail-cant-be-refused-on-ground-that-
it-will-encourage-vigilantism-or-send-wrong-message-to-society-kerala-high-court-165750?infinitescroll=1 
13 Sparsh Upadhyay, Live Law, Allahabad High Court Denies Bail To Hafiz Of Mosque Who Allegedly Molested A 9 Yr Old 
Girl [Read Order], available at: https://www.livelaw.in/news-updates/allahabad-high-court-allegedly-denies-bail-to-hafiz-
who-molested-a-9-yr-old-girl-165284 
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The Hafiz of the mosque an applied a bail, he has been accused of molesting a 9 year old girl under 

Section 354 of I.P.C and Section 9 & 10 of POCSO Act. At the time of hearing the bail application, 

Applicant’s counsel contented that the applicant was innocent and it was falsely implicated case for 

spoiling his career. And applicant’s counsel submitted that, Applicant had no criminal history since 

25.6.2020. To counter this contention, the A.G.A appearing on behalf of the State and he argued that they 

don’t have any motive to spoiling applicant’s career. And he submitted that applicant working as Hafiz 

(Priest) of Mosque and he molested a 9 years old girl. Therefore, there is no ground for granting bail to 

applicant. After hearing arguments of both partied, the Court ordered that, "Considering the facts and 

circumstances of the case, the gravity of the offence, nature of accusations and severity of punishment in 

case of conviction, there does not appear any good ground to release the applicant on bail."  And finally 

Allahabad High court directed that the trial court to make all possible efforts to conclude the trial 

expeditiously, if possible, within a period of six months from the date of production of the certified copy 

of the order. With the aforesaid observations, the bail application was rejected.  
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3-11-2020 

● ORISSA HIGH COURT 

 

CHIEF MANAGER, PUNJAB NATIONAL BANK VS. ANIT KUMAR DAS14 

 

Not satisfied with order dated 22.11.2019 passed by the High Court of Orissa in Writ Appeal No. 278 of 

wherein appeal  was dismissed. It was directed to the appellant Bank to allow the Respondent to 

discharge his duties as a Peon. Applications were invited by the appellant Bank for the post of Peon by 

publishing an advertisement in the local newspaper. The eligibi oflity criteria mentioned in the said 

advertisement was that a candidate should have passed 12th class or its equivalent with basic 

reading/writing knowledge of English. It specifically provided that a candidate should not be a Graduate 

as on 01.01.2016. But the Respondent intentionally and maliciously did not told about his graduation 

degree. Later when the scrutiny of documents was done, it was found out and action was taken against 

him. The petitioner contended, when in the advertisement it was specifically mentioned that a candidate 

should not be a graduate as on 01.01.2016 and that it specifically provided that a candidate should have 

passed 12th class or its equivalent. And should not be a graduate as on 01/01/2026. It was submitted on 

behalf of the respondent that the higher qualification cannot be a disqualification. It is submitted that in 

the present case the eligibility criteria/educational qualification mentioned in the advertisement was 12th 

standard and cannot be said to be a maximum educational qualification and therefore merely because the 

respondent-original writ petitioner was having a higher qualification than 12th standard, his candidature 

could not have been cancelled. The prayer was to dismiss the present appeal. It was decided that the act 

on part of Respondent was mischievous, he has hidden the material facts and a right candidate has 

suffered due to this. It was  directed that the appellant Bank to allow the respondent - original writ 

petitioner to discharge his duties as a Peon as per appointment order dated 03.11.2016 is unsustainable 

and deserves to quashed and set aside. The appeal is allowed. However, considering the fact that the post 

in question was a subordinate staff post/Peon, and despite the fact that because of the mischievous act on 

the part of the original writ petitioner, one candidate could not get the job, we refrain from imposing the 

cost and leave the matter there. 

                                                 
14 Chief Manager, Punjab National Bank vs. Anit Kumar Das, 589 SC 2020, available at: https://www.latestlaws.com/latest-
caselaw/2020/november/2020-latest-caselaw-589-sc/ 
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● PUNJAB AND HARYANA HIGH COURT  

 

RAJESH @ SARKARI VS. STATE OF HARYANA15 

 

The appellants Rajesh alias Sarkari and Ajay Hooda have been convicted, together with a co-accused 1 for an 

offence under Section 302 read with Section 34 of the India Penal Code. On 26 December 2006, a ruqqa was 

received about Sandeep Hooda, son of Azad Singh Hooda, having been brought dead there. Azad Singh made a 

statement which was reduced into writing. The complainant stated that his elder son Sandeep was studying in the 

final year of the LLB degree course in Maharishi Dayanand University, Rohtak. On 26 December 2006, Sandeep 

had gone to the law department in the University to prepare for the exams. They tried to contact Sandeep on his 

cell phone but were unable to get through. At about 2:30pm when complainant and his son-in-law reached the 

parking in proximity to the law department, they saw that 6 men standing under the tin sheds started firing shots at 

Sandeep who was standing there. Sandeep was alleged to have fallen down upon which the complainant and his 

son, Sunil, rushed towards the spot. The three young men fled towards the Delhi road on a silver coloured Pulsar 

make motor-cycle.The complainant stated  he had not noted the registration number of the motor-cycle but could 

identify the assailants. The complainant, Azad Singh, stated that his son had strained relations with some persons 

and those persons had killed him. The offence under Section 302 being triable exclusively by the Court of 

Sessions. Charges were framed on 8 May 2008. All the accused pleaded that they were not guilty. The prosecution 

examined 24 witnesses at the trial, as noted by the judgment of the Sessions Court. The present case, indicated the 

presence of the alleged eye-witnesses at the scene of the occurrence is seriously in doubt. The court concluded that 

the prosecution has failed to establish its case beyond reasonable doubt. The appellants are, hence, entitled to the 

benefit of doubt and are acquitted of the offence with which they have been charged. The Court is apprised of the 

fact that the appellants have undergone over 12 years of imprisonment. Consequent on the present judgment 

acquitting the appellants, they shall be released and their bail bonds be cancelled unless they are wanted in 

connection with any other case. The appeal is allowed in the above terms. 

 
                                                 
15 Rajesh @ Sarkari vs. State Of Haryana, 590 SC 2020, available at: https://www.latestlaws.com/latest-
caselaw/2020/november/2020-latest-caselaw-590-sc/ 
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● TAMIL NADU HIGH COURT  

 

STATE OF TAMIL NADU VS. K. FAZLUR RAHMAN16 

 

The Tamil Nadu Waqf Board is a statutory body governed by the Waqf Act, 1995. The term of earlier 

Waqf Board expired on 14.06.2017 and thereafter the State of Tamil Nadu reconstituted Tamil Nadu 

Waqf Board by order dated 10.10.2017. The Board constituted on 10.10.2017 consisted of 11 Muslim 

members . Two writ petitions being Writ Petition No.8377 and 9557 of 2020 which have been allowed by 

the High Court were filed by Syed Ali Akbar who was elected member from the Mutawalli category. 

Since, only one category petitioners were before the High Court, it confined the relief to that category. 

We need not dwell into the question any further since before us there is no further challenge on behalf of 

the writ petitioners that supersession order ought to have been set aside in toto. It is State which has come 

in the appeals against the judgment of the High Court which has partially set aside the notification dated 

18.09.2019 for Mutawalli category only. The High Court has not interfered with the fresh constitution of 

the Board by election and nomination of other categories except the category under Section 14(1) (b)(iv). 

In view of the foregoing discussion, we, thus, upheld the order of the High Court.In result, the fresh 

election of two members in category under Section 14(1)(b)(iv) held in the year 2020 shall become non 

est and Syed Ali Akbar and Dr. Haja K. Majeed shall continue to occupy their office till their normal 

tenure of five years from 10.10.2017. All the appeals are dismissed. 

 

 

● ALLAHABAD HIGH COURT  

 

BIRAJI @ BRIJRAJI VS. SURYA PRATAP AND ORS.17 

                                                 
16 State of Tamil Nadu vs. K. Falzur Rahman, 591 SC 2020, available at: https://www.latestlaws.com/latest-
caselaw/2020/november/2020-latest-caselaw-591-sc/ 
17 Biraji @ Brijraji vs. Surya Pratap And Ors., 592 SC 2020, available at: https://www.latestlaws.com/latest-
caselaw/2020/november/2020-latest-caselaw-592-sc/ 
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The appellants herein are plaintiffs in the suit in O.S. No. 107/2010. In the said suit, the appellants have 

questioned the adoption deed, executed by late Sudama Singh, who was father of the first plaintiff 

executed in favor of defendant no.1. Further, consequential injunction orders are sought to restrain the 

defendant herein from interfering in the peaceful possession of the appellants-plaintiffs with the property 

as mentioned in the plaint. It is the case of the plaintiff that there was no adoption by following the 

necessary formalities and the claim of adoption is false and incorrect. On the ground that the second 

respondent-Ramesh Chander Singh was not present during the adoption ceremony and he was on duty on 

the date of alleged adoption ceremony. The Trial Court, mainly on the ground that there was no such 

pleading in the plaint and also on the ground that such application was filed at the belated stage, 

dismissed the said application by order dated 22.02.2013. Though the first application for summoning the 

record in Application No.97-C was dismissed by the Trial Court, the appellants have filed similar 

application again in Application No. 109-C for the very same relief, which is also rightly rejected by the 

Trial Court. In our view the reasons recorded in the orders passed by the Trial Court, as confirmed by the 

Revisional Court and High Court are valid and are in accordance with the settled principles of law. It is 

clear from the conduct of the appellants, that in spite of directions from the High Court, for expeditious 

disposal of the suit, appellants-plaintiffs were trying to protract the litigation.For the aforesaid reasons, 

we do not find any merit in these appeals and the same are, accordingly, dismissed, with no order as to 

costs. 

 

 

● MADHYA PRADESH HIGH COURT 

 

SHRI RAM SAHU (DEAD) THROUGH LRS VS. VINOD KUMAR RAWAT18 

                                                 
18 Shri Ram Sahu (Dead) Through LRS vs. Vinod Kumar Rawat, 593 SC 2020, available at: 
https://www.latestlaws.com/latest-caselaw/2020/november/2020-latest-caselaw-593-sc/ 
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That one Shri Ram Sahu, the predecessor of the appellants herein instituted Civil Suit No.04A of 2005 

before the Learned Trial Court against the respondents herein original defendants for declaration of 

registered Sale Deed dated 25.03.1995 executed by original defendant no.3 in favour of original 

defendant nos. 2.1. That the original plaintiff Shri Ram Sahu claimed the ownership of the disputed 

property on the basis of the will executed by one Chhimmabai executed in his favour on 19.10.1993. The 

original plaintiff also claimed that he became the sole owner on the death of the Chhimmabai and 

possession holder of the entire house and in the same capacity; he is in continuous possession over the 

same.  

It was the case on behalf of the defendants that the said Chhimmabai adopted defendant No.3 and later 

on, she got registered the Adoption Deed on 13.05.1992 and that the original defendant no.3 sold the 

disputed property in favour of the respondent nos. 1 & 2. The original plaintiff denied the adoption of 

defendant no.3 by the said Chhimmabai. The written statement was filed on behalf of the respondents. 

They denied that the disputed property was the Joint Hindu Family property. Defendant nos. 1 and 2 also 

claimed to be the bona fide purchasers and in possession of the suit property. During the pendency of the 

appeal, the appellants filed an application under Order 6, Rule 17 of the CPC by which the appellants 

sought amendment in the relief clause as regards the issue of permanent injunction restraining the 

respondents defendant nos. 1 and 2 from dispossessing the appellants forcibly from the disputed house. It 

was also submitted that if during the pendency of the suit the plaintiffs have neither been threatened nor 

have been sought to be dispossessed of the aforesaid property such a prayer at the appellate stage may not 

be entertained.  

The High Court dismissed the said application. The sum and substance of the aforesaid discussion is that 

the High Court has committed a grave error in allowing the review application and deleting the 

observations made in para 20 of its order dated 10.12.2013 passed in First Appeal No.17.04.2005 in 

exercise of powers under Section 114 read with Order 47, Rule 1 CPC. Under the circumstances the 

impugned order is unsustainable and deserves to be quashed and set aside. In view of the above and for 

the reasons stated hereinabove, the appeal is allowed. The above impugned order dated 14.07.2017 

passed by the High Court of Madhya Pradesh at Gwalior in Review Petition No.465 of 2015 in First 

Appeal No.241 of 2005 is hereby quashed and set aside and consequently para 20 of the judgment and 

order 10.12.2013 passed in First Appeal No.241 of 2005 is hereby restored. No costs. 
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5-11-2020 

● KERALA HIGH COURT 

                                                     

C. BRIGHT V. DISTRICT COLLECTOR 

 

The challenge in this appeal was against an order passed by the Division Bench of the Kerala High Court 

of 19.7.2019, whereby it was held that Section 14 of the Securitisation and Reconstruction of Financial 

Assets and Enforcement of Security Interest Act, 2002 mandating the District Magistrate to deliver 

possession of a secured asset within 30 days, extendable to an aggregate of 60 days upon reasons 

recorded in writing, is a directory provision. 

 

ISSUE  

Whether the time limit of 30 days which is further extendable by a further period 30 days for a District 

Collector to secure the possession of a secured asset is mandatory or directory. 

 

ARGUMENT 

The appellant counsel argued that the proviso mandating the District Magistrate to record reasons, if the 

order is not passed within 30 days, in order to avail an extended period of a total 60 days, shows that the 

provision is mandatory. If the District Magistrate is not able to take decision within 60 days, the secured 

creditor has to find its remedy elsewhere and not in terms of Section 14 of the Act. It is contended that 

the proviso mandates the District Magistrate to pass an order within 30 days as the word “shall” is used in 

first part of the proviso. Thus, the time limit provided is unambiguous and by corollary the provision is 

mandatory.  

 

HIGH COURT 

The High Court held as under: 
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The Court stated that object and purpose of the said time limit is to ensure that such applications are 

decided expeditiously so as to enable secured creditors to take physical possession quickly and realise 

their dues. Moreover, as stated earlier, the consequences of non-compliance with the time limit are not 

specified and the sequitur thereof would be that the district collector/district magistrate concerned would 

not be divested of jurisdiction upon expiry of the time limit. In this connection, it is also pertinent to bear 

in mind that if the “consequences of non-compliance” test is applied, the borrower, guarantor or lessee, as 

the case may be, is not adversely affected or prejudiced, in any manner, whether such applications are 

decided in 60, 70 or 80 days. On the other hand, the secured creditor is adversely affected if the provision 

is construed as mandatory and not directory in as much as it would delay the process of taking physical 

possession of assets instead of expediting such process by entailing the filing of another application for 

such purpose. For all these reasons, the time limit stipulation in the amended Section 14 of the 

SARFAESI Act is directory and not mandatory. 

 

SUPREME COURT 

A well settled rule of interpretation of the statutes is that the use of the word “shall” in a statute, does not 

necessarily mean that in every case it is mandatory that unless the words of the statute are literally 

followed, the proceeding or the outcome of the proceeding, would be invalid. It is not always correct to 

say that if the word “may” has been used, the statute is only permissive or directory in the sense that non-

compliance with those provisions will not render the proceeding invalid9 and that when a statute uses the 

word “shall”, prima facie, it is mandatory, but the Court may ascertain the real intention of the legislature 

by carefully attending to the whole scope of the statute. 

Further the Court stated that The Hon’ble High Courts are well aware of the limitations in exercising 

their jurisdiction when affective alternative remedies are available, but a word of caution would be still 

necessary for the High Courts that interim orders should generally not be passed without hearing the 

secured creditor as interim orders defeat the very purpose of expeditious recovery of public money. 

Thus, there was not an error in the order passed by the High Court. Consequently, the appeal is 

dismissed. 

 

 

● UTTARAKHAND HIGH COURT  

 

HITESH VERMA V THE STATE OF UTTARAKHAND 
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The challenge in the present appeal is to an order passed by the High Court of Uttarakhand at Nainital on 

20.7.2020 whereby the petition filed by the appellant under Section 482 of the Code of Criminal 

Procedure, 1973 for quashing the charge-sheet as well as the summoning order dated 25.6.2020 was 

dismissed. 

The FIR No. 173 in question was lodged by the respondent No. 2 on 11.12.2019 at 23:24 hours in respect 

of an incident alleged to have Signature Not Verified occurred on 10.12.2019 at 10:00 hours against the 

appellants and Digitally signed by Vishal Anand Date: 2020.11.05 others. The FIR was lodged for the 

offences under Sections 452. 

Pursuant to the FIR filed by Respondent No. 2, Police filed a report disclosing offences under Sections 

504, 506 IPC and Section 3(1)(x) of the Act, cognizance for the same was taken by the Trial Court on 

25.6.2020. It is the said order which was challenged along with the charge-sheet before the High Court, 

which was unsuccessful. 
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7-11-2020 

 GUJARAT HIGH COURT 

 

GUJARAT HIGH COURT ALLOWS PERSONS HAVING FULL TIME/ PART TIME JOB 

HAVING LAW DEGREE TO GET ENROLLED, ENROLLMENT CERTIFICATE SHALL BE 

WITH-HELD 

 

On 7th November 2020, Gujarat High Court allows a person having a law degree and eligible for 

becoming an advocate can apply for a All India Bar’s Council Test to become a Lawyer. This Judgement 

was given by Chief Justice Vikram Nath, Justice J.B. Pardiwala under Rule1 and Rule2 of bar council of 

Gujarat. 

 

 

● BOMBAY HIGH COURT  

 

BOMBAY HIGH COURT ISSUES NOTICE TO MAHARASHTRA GOVERNMENT ON 

ADNYA NAIK’S PLEA AGAINST POLICE OFFICER WHO CLOSED 2018 ABETMENT CASE 

ARNAB GOSWAMI 

 

A division bench of Justice S. S. Shinde and M. S. Karnik issue a notice to Maharashtra Government to 

reopen the case of 2018 abetment case against Arnab Goswami. In this case, Anvay Naik (a Interior 

Designer) who was allegedly abetted to commit suicide by Arnab Goswami and 2 others due to not 

clearance of payment by them.  

The Raigad Police Station in April 2019 has miserably closed the case file of Naik, in May this year 

Home Minister Anil Deshmukh seeking the case to be reopened. 
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16-11-2020 

● PUNJAB HIGH COURT 

 

RATTAN SINGH V. NIRMAL GILL 

 

These appeals take exception to the common Judgment and decree of the High Court of Punjab and 

Haryana at Chandigarh(1), dated 27.05.2019 in R.S.A. Nos. 2901/2012 and 3881/2012, whereby the High 

Court reversed the concurrent findings of the trial Court and the first appellate Court and decreed the 

suits of the plaintiff. 

 

FACTS 

Harbans Singh was the owner of various stretches of land at Nawanshahr, Jalandhar and Hoshiarpur 

which, upon his death in the year 1963, devolved upon the plaintiff, her step brothers defendant Nos. 3 to 

6 and her step mother in six equal shares. The plaintiff and the defendant Nos. 3 to 6 had cordial relations 

and the plaintiff used to frequently visit her maternal home. The dispute between the parties pertains to a 

General Power of Attorney (GPA) purported to have been executed by the plaintiff on 28.06.1990(3) in 

favour of defendant No. 1 and consequently sale deeds executed by defendant No. 1 as an attorney of the 

plaintiff. Sale deeds dated 29.06.1990 and 03.07.1990 purported to have been executed directly by the 

plaintiff are also disputed by the plaintiff. The case of the plaintiff is that the defendants sought her 

signatures on blank papers in the year 1990 under the guise of preparation and processing of documents 

for the purpose of getting the estate left behind by their father mutated in their names. Reposing complete 

trust in her step brothers, the plaintiff signed the papers and handed it over to the person tasked for that 

purpose by the step brothers defendant Nos. 3 to 6. Thereafter, the defendant No. 3 visited plaintiff's 

matrimonial home at Delhi asking her to come to village Kalyanpur in June 1990 for getting the said 

mutation effected. Accordingly, the plaintiff visited the village and stayed there for 3 or 4 days. 

Subsequent to the retirement of her husband in the year 1999, the plaintiff shifted to Mohali and being 

closer to her maternal home, the frequency of her meeting the relatives increased. In a wedding function 
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of a relative at Jalandhar in February 2001, where the plaintiff and her step brothers defendant Nos. 3 to 6 

were present, one of her cousins Rustam Singh had mentioned to her in a conversation that the defendant 

Nos. 3 to 6 had sold a part of the property which they jointly held with the plaintiff. Upon learning about 

the said fact, the plaintiff made enquiries in that regard including verified revenue records whence she 

learnt about existence of a GPA purported to have been executed in 1963(4) by all the legal heirs of 

Harbans Singh including the plaintiff, in favour of defendant No. 3 and based on the said GPA, the estate 

of Harbans Singh had already been mutated in their joint names in November 1963. The plaintiff also 

discovered the existence of aforementioned disputed documents which were executed without her 

knowledge, during her visit to the village in the year 1990. The plaintiff claimed the aforementioned 

documents to be a result of fraud perpetrated upon her by her step brothers defendant Nos. 3 to 6 and her 

step sister-in-law defendant No. 1, who got those documents scribed, forged the plaintiff's signature onto 

them and got them registered. On the other hand, the defendants denied that defendant No. 3 went to 

Delhi to call the plaintiff to village Kalyanpur. They claimed that the plaintiff had come there on her own 

and stayed with the defendant Nos. 3 to 6 for about a month. She had personally instructed the scribe to 

prepare the aforesaid documents and she had duly executed and got them registered. Therefore, all the 

transactions made by the plaintiff directly, as well as through her constituted attorney, are valid. 

 

TRIAL COURT 

The trial Court on 23.04.2001 against the aforementioned defendant Nos. 1, 3 to 6 and 19 others, seeking 

declaration as hereunder that the sale deed dated 05.07.2000 vide document No. 2213 of land measuring 

2 Marla 5 Sarsahi being 1/2 share of the land measuring 7 Marlas 2 Sarsahi bearing Khewat No. 1401, 

Khatauni No. 2098, Khasra No. 6967 (35), situated in Village Premgarh, H.B. No. 247, Tehsil and 

District Hoshiarpur, as per Jamabandi for the year 1996-97 by defendant no. 1 as Mukhtar of the plaintiff 

in favour of defendant no. 2 is illegal, void and ineffective as against the rights of the plaintiff and that 

the mutation no. 13795 to the extent of 1/2 share of 65/68th share i.e. 1/2 share of 7 Marlas 2 Sarsahi is 

null and void and is liable to be set aside and the plaintiff is not bound by the same. Thus, the trial court 

passed the judgement against the defendant. 

 

FIRST APPEAL 

In view of the above discussion the appeal is partly accepted to the extent that the appellant-plaintiff is 

owner in possession of land measuring 9 marlas out of the land measuring 4 Kanals 13 Mis. as fully 

detailed in the sub head note (ii) of the plaint. Therefore, the findings of the learned trial Court with 

regard to this effect only are reversed and set aside. However, there is nothing on record calling 

interference of this court in the remaining findings arrived at by the Ld. Trial Court which are based on 
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the correct appreciation of facts and evidence on the file. No order as to costs. Decree sheet be prepared. 

The learned lower court record be returned and appeal file be consigned to the record room." 

The first appellate Court vide another judgment of even date, however, upheld the judgment of the trial 

Court in reference to C.S. No. 172/2002 in toto. 

Nirmal Gill (respondent No. 1) filed second appeals before the High Court being R.S.A. No. 2901/2012 

and R.S.A. No. 3881/2012 against Civil Appeal No. 3/2009 and Civil Appeal No. 4/2009 respectively. 

While admitting the second appeal, the High Court formulated two questions as substantial questions of 

law. The same read thus: 

1. Whether the findings of the learned Courts below are sustainable in view of the fact that the 

question of fraud was apparent? 

2. Whether the findings of the learned courts below are in accordance with the settled provisions of 

law and the questions of law and the question of fraud and limitation had been wrongly decided 

by the courts below? 

 

HIGH COURT 

The High Court opined that the trial Court as well as the first appellate Court committed manifest error 

and misapplied the settled legal position. On this finding, the High Court went on to reverse the 

concurrent opinion of two Courts. 

Being aggrieved, the defendant Nos. 1, 4 to 6 and the subsequent purchasers approached this Court by 

way of present appeals. The former set of appeals [arising out of SLP(C) Nos. 2132621327/ 2019] had 

been preferred by defendant Nos. 1, 4 to 6 and the latter [arising out of SLP(C) Nos. 2977529776/ 2019] 

by the subsequent purchasers. 

 

OBSERVATION 

When the plaintiff is specifically stating to have received the information in some family function, then 

she was required to examine that person from whom she received the information. But no such evidence 

is coming forward. Moreover, when the Court has come to the conclusion that the disputed documents 

were executed by Harcharan Kaur (Joginder Kaur) on dated 29.06.1990, 28.06.1990, 03.07.1990, then in 

those circumstances, if any fraud etc. has been played upon by the plaintiff, the plaintiff was required to 

file the suit within the period of three years. So apparently the suit filed by the plaintiff is barred by 

limitation. Therefore, the said issues stand decided in favour of the defendants and against the plaintiff. 

The first appellate Court in its judgment confirmed the findings of the trial Court that the suits were 

barred by limitation. While doing so, the first appellate Court had also proceeded on the wrong premise 

that the family function was held in December, 2001. Finally, the first appellate Court held that since the 

1990 GPA had been proved to have been executed by plaintiff, the question of acquiring knowledge in 
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the family function loses significance. In contrast, the High Court had noted that the factum of the family 

function and plaintiff's presence thereat was admitted by defendant No. 4. The High Court then went on 

to reverse the findings of the trial Court and the first appellate Court whilst opining the testimony of 

Rustam Singh cements the case of the plaintiff and it was apparent that the plaintiff had no reason to 

suspect her brothers at an earlier point of time and she was not even aware of the acts of the defendants. 

It is settled that the standard of proof required in a civil dispute is preponderance of probabilities and not 

beyond reasonable doubt. In the present cases, though the discrepancies in the 1990 GPA are bound to 

create some doubt, however, in absence of any tangible evidence produced by the plaintiff to support the 

plea of fraud, it does not take the matter further. Rather, in this case the testimony of the attesting 

witness, scribe and other independent witnesses plainly support the case of the defendants. That evidence 

dispels the doubt if any; and tilt the balance in favour of the defendants. Suffice it to observe that since 

the plaintiff could not establish the existence of fraud, it must follow that the suits are exfacie barred by 

limitation. As to the title of the subsequent purchasers, since the 1990 GPA had been proved, there is no 

reason to doubt their bonafides. In view of the foregoing discussion, the Court hold that the trial Court 

and the first appellate Court had appreciated the evidence properly and that view being a possible view, 

the High Court ought not to have disturbed the same in the second appeal and that too on surmises and 

conjectures. 

 

JUDGMENT 

The present appeals are allowed and the impugned judgment and decree passed by the High Court is set 

aside. The judgment and decree passed by the first appellate Court is hereby restored. No order as to 

costs. Pending applications, if any, are disposed of. 

 

 

● ANDHRA PRADESH HIGH COURT 

CBI BOOKS 16 IN AP FOR DEFAMING TOP JUDGES ON SOCIAL MEDIA19 

 

On Monday, the Central Bureau of Investigation registered cases against 16 individuals for allegedly 

defaming judges of the Supreme Court and the Andhra Pradesh High Court on social media. The case 

was earlier being probed by the Andhra Pradesh CID. 

                                                 
19 Indian Express, CBI Books 16 For ‘Defamatory’ Content Against SC, Andhra HC Judges On Social Media, available at: 
https://indianexpress.com/article/india/cbi-books-16-for-defamatory-content-against-sc-andhra-hc-judges-on-social-media-
7053718/ 
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The move followed by Andhra Pradesh High Court order on October 12 directing such a probe into "the 

role of prominent persons in the state" in intentionally targeting the judges of the Supreme Court and the 

High Court. Notices were also issued to prominent leaders and activists of the YSR Congress Party. The 

court also said to probe the case and submit its report within eight weeks in a sealed cover. 

Justices Rakesh Kumar and J Uma Devi had passed the order after a series of allegedly derogatory posts 

were made on social media platforms against judges and the judiciary, following some court verdicts that 

went against the state government. 

 

 

● KERALA HIGH COURT 

 

KERALA HC DISMISSES PIL SEEKING PROBE INTOR AIR CRASH AT THE CALICUT 

INT’L AIRPORTL20 

 

The Kerala High Court has recently dismissed a petition by a lawyer seeking probe into the crash landing 

of Air India Express at Calicut International Airport on August 7th this year. A division bench 

comprising chief Justice Mani Kumar and Justice Shaji P. Chaly considered a petition filed by advocate 

Yeshwanth Shenoy. 

The court held that there is a clear-cut procedure laid out for conducting a probe into aircraft accidents 

and it is not right for the court to interfere when such a probe is going on. The petition is premature and 

the power of the court is never intended to interfere in ongoing proceedings. The court also said the 

demand for registration of an FIR by CBI is also premature as any criminality can only be unearthed by 

the ongoing probe. 

 

 

● JHARKHAND HIGH COURT 

 

                                                 
20 Live Law, ‘Premature’: Kerala HC Dismisses PIL Seeking Probe Into Air Crash Occurred At Calicut International Airport, 
available at: https://www.livelaw.in/news-updates/kerala-hc-dismisses-pil-seeking-probe-into-calicut-air-crash-incident-
165970  
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“NO MATERIAL TO SHOW AL-QAEDA LINKS” : JHARKAND HC GRANTS BAIL TO 

MAULANA21 

 

On Tuesday , Mualana named Mohamed Kalimuddin Mujahiri was granted bail a year after being jailed 

under the stringent anti-terror law Unlawful Activities (Prevention) Act (UAPA). He was arrested in 

September 2019 for his alleged involvement with Al-Qaeda. 

The Jharkhand HC, in its order, stated "No material has been collected with regard to the involvement of 

the petitioner in any activities of Al-Qaeda outfit nor the Investigating Officer has collected any material 

with regard to the money given to this petitioner by any Organization, who was involved in unlawful 

activities." 

 

 

● DELHI HIGH COURT  

 

DELHI HC RESTRAINTS A BAKERY FROM USING ‘FACEBAKE’ MARK IN A SUIT FIED 

BY FB22 

 

Delhi High Court has recently restrained a bakery from using 'FACEBAKE' in a trademark infringement 

civil suit filed by FB. While issuing notice to the defendant, the Single Bench of Justice Rajiv Shakdher 

noted that if interim relief is not granted, Face Book's legal rights and business interests will get 

impacted. 

                                                 
21 The Quint, ‘No Material To Show Al Qaeda Links’: Bail To Maulana After 1 Year, available at: 
https://www.thequint.com/news/india/no-material-to-show-al-qaeda-links-jharkhand-hc-gives-bail-to-man 
22 Karan Tripathi, Live Law, Delhi HC Restraints A Bakery From Using The Mark ‘FACEBAKE’ In A Trademark Suit Filed 
By Facebook, available at: https://www.livelaw.in/news-updates/delhi-hc-restraints-a-bakery-from-using-the-mark-facebake-
in-a-trademark-suit-filed-by-facebook-165978  
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Face Book’s Lawyer Mr Pravin Anand argued that the bakery is degrading the Plaintiff‟s trademark and 

is causing confusion in the minds of the public at large as to the source of its products. 

 

Hence, the Defendant bakery is restrained from using the mark "FACEBAKE" or any other mark, which 

is deceptively similar to that of the Face Book. 
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25-11-2020 

● ALLAHABAD HIGH COURT 

 

ALLAHABAD HIGH COURT GIVES ORDER IN FAVOUR OF NAWAZUDDIN SIDIQQUI 

AND FAMILY23 

 

Allahabad HC under the supervision of Justice Manoj Misra and Justice Sanjay Kumar Pachori granted 

protection from arrest to Nawazuddin Sidiqqui and his four family members. 

Sidiqqui was accused of molesatation case filed by his estranged wife Aliya. An FIR was filed at 

Budhana police station in Muzaffarnagar district on August 14,2020 under section 354, section 323, 

section 504, section 506 of IPC. Allegations are put from Protection of Children from Sexual Offences 

Act, 2012 under section 8, 12 and 21. 

Abhishek Yadav, who is representing Sidiqqui in this case plead that allegations need investigation which 

was declined by the court. However the court also asked UP police not to take any coercive action against 

Nawazuddin and his two brothers Fayazuddin and Ayazuddin and mother Mehrunissa. No relief was 

given in favor of Nawazuddin’s third brother, Minajhuddin, who was accused of molesting a minor child 

in family. 

 

 

● MUMBAI CITY CIVIL COURT  

 

TRP SCAM CASE: SESSIONS COURT GRANTS BAIL TO THE OWNER OF FAKT 

MARATHI CHANNEL 

                                                 
23  Akshita Saxena, Live Law, Allahabad High Court Grants Protection From Arrest to Actor Nawazuddin Siddiqui & 4 
Family Members In Molestation Case [Read Order], available at: https://www.livelaw.in/top-stories/allahabad-high-court-
grants-protection-from-arrest-to-actor-nawazuddin-siddiqui-molestation-case-164963 



 

49 

 

The Mumbai City Civil and Sessions Court on Thursday granted bail to Shirish Pattanshetty, the owner 

of Fakt Marathi, one of the channels accused in the Television Rating Point (TRP) scam case registered 

by Mumbai police. Additional Sessions Judge P. R. Sitre granted bail to Pattanshetty on a PR bond of 

Rs..50,000. FIR was registered at Kandivali police station against the accused under sections 409, 420, 

120 B read with Section 34 of Indian Penal Code. On October 8, Pattanshetty was arrested and his 

application for bail was initially rejected by the Esplanade Court. 
Advocate Aniket Nikam appeared on the applicant's behalf and argued that this was a witch hunt by the 

Mumbai police and that his client has not done any rigging of TRP's and there has not been any rise in the 

TRP's of Fakt Marathi. Even the revenue of the channel has not increased during the relevant period, 

Nikam added. He further argued that nothing was recovered in the custodial interrogation of the accused 

and further detention is unwarranted. 

 

 

● BOMBAY HIGH  COURT  

 

BOMBAY HC EXTENDS ALL INTERIM ORDERS RELATING TO EVICTION, 

DEMOLITION & DISPOSSESSION PASSED BY COURTS IN MAHARASHTRA & GOA TILL 

DECEMBER 22 

 

The Bombay High Court on Thursday directed extension of all interim orders relating to eviction, 

demolition and dispossession by the High Court as well as subordinate courts in Maharashtra and Goa till 

December 22. Chief Justice Dipankar Datta, Justice A. A. Sayed, Justice S. S. Shinde and Justice K. K. 

Tated was hearing a suo motu petition regarding access to justice system for the poor and marginalized 
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during the pandemic along with an interim application seeking some modification of previous orders 

extending operation of orders relating to eviction, possession and demolition. 

 

 

PERMISSION TO LAWYERS & REGISTERED CLERKS TO TRAVEL IN LOCAL TRAINS; 

BOMBAY HC EXTENDS OPERATION OF EARLIER ORDER TILL DECEMBER 1 

 

The Bombay High Court on Thursday extended the operation of its previous order allowing all advocates 

registered with the Bar Council of Maharashtra and Goa and registered clerks to travel in local trains on 

daily passes issued by the High Court, till December 1. The matter came up before the division bench of 

Chief Justice Dipankar Datta and Justice GS Kulkarni and AA Kumbhakoni Advocate General for the 

State of Maharashtra placed a compilation of orders passed by the Government after the previous order of 

the High Court. 

As Bar Council of Maharashtra and Goa's counsel Senior Advocate Milind Sathe attempted to make his 

submissions, Chief Justice Datta asked him whether he had read today's newspaper. Court was referring 

to the news item stating that the State government has written to the Indian Railways seeking permission 

for opening local train services to all with staggered timings. Court said- "Distinct changes in opening up 

of activities upon easing of lockdown restrictions are noticed. Employees of various sectors have now 

been allowed to travel by local trains, during the non-peak hours." 

 

 

"BMC HAS SHOWN ITS INHUMAN FACE"; BOMBAY HIGH COURT DIRECTS TO PAY 

LOCKDOWN SALARY DUES TO PHYSICALLY DISABLED EMPLOYEES 
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The Bombay High Court on Wednesday repudiated the Brihanmumbai Municipal Corporation for issuing 

a circular withdrawing earlier exemption granted to physically disabled employees of the Corporation 

from attending office during lockdown, resulting in these employees not being paid any salary during the 

lockdown as their absence from work was treated as permissible leave. Division bench of Chief Justice 

Dipankar Datta and Justice GS Kulkarni held that the BMC's circular dated May 26 does not stand 

judicial scrutiny. Court said- 

"We direct the Corporation to ensure that none of the physically disabled employees, who have not 

reported for duty during the pandemic are denied pay benefits which they would have been entitled 

to, but for the pandemic and had they reported for duty. The monetary benefits that each employee 

is entitled shall be calculated and released in their favour in two equal monthly installments as early 

as possible, the first of which should reach them be calculated and released in their favour in two 

equal monthly installments as early as possible, the first of which should reach them before Diwali 

and and the second within 45 days of payment of the first installment." 

 

 

GOVT. MUST BE SENSITIVE WHILE IMPOSING SEVERE PUNISHMENT OF DISMISSAL 

PURSUANT TO DISCIPLINARY ACTION: ALLAHABAD HIGH COURT 

 

While refusing to interfere with the Single Bench Judgment, the Allahabad High Court (Division Bench) 

on Wednesday (21st October) observed that "the government authorities must be quite sensitive while 

imposing the severe punishment of dismissal as a consequence of disciplinary action." Notably, the 

Division Bench of Chief Justice Govind Mathur and Justice Siddhartha Varma was hearing an appeal 

preferred to question the correctness of the Judgment dated 25th August 2020 passed by learned Single 

Bench in Writ-A No.5210 of 2020. 

 

 

● KARNATAKA HIGH COURT  

 

KARNATAKA HC GRANTS BAIL TO PRIME ACCUSED MANSOOR KHAN IN IMA MONEY 

LAUNDERING CASE 
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The Karnataka High Court recently granted bail to Mohammad Mansoor Khan, prime accused in the 'I 

Monetary Advisory' (IMA) scam in a case registered with the Enforcement Directorate. Justice 

SREENIVAS HARISH KUMAR has granted bail to the accused on health grounds. It took into 

consideration that Khan has been a diabetic since the year 2013, suffering from hyper tension since the 

year 2010 and has cardiac problems and has also been suffering from degenerative spondylosis since 

October 2018. 

It observed "The Chief Medical Officer (Central Prison, Bengaluru) might have stated that the petitioner's 

health condition is stable (in prison), but it does not mean that the petitioner can continue to manage 

those ailments being inside the jail. Certainly the ailments that he has require constant monitoring; the 

treatment that he may take outside the jail may be of different standard. It is pertinent to note that the 

Chief Medical Officer has clearly made an observation about the chronic disease conditions of the 

petitioner. Therefore, certainly this aspect can be considered for granting bail." 

 

 

● PATNA  HIGH  COURT  

 

PATNA HIGH COURT PLACES 4 JUDICIAL OFFICERS UNDER SUSPENSION 

 

The Patna High Court has issued an order dated Tuesday (20th October) & Monday (19th October) 

informing that it has placed 4 Judicial Officers under suspension as disciplinary proceeding against them 

are pending. The names, as mentioned in the order issued by Patna High Court, are:- 

 Ram Sujan Pandey - Sub-JudgeIII-cum Secretary, DLSA, Sheohar 

 Tribhuwan Nath - ADJ, Sheohar 
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 Sanjeev Kumar Chandriyavi - Principal Magistrate, Juvenile Justice Board, Patna (Civil Judge Sr. 

Division) 

 Savita Rani - Principal Magistrate, Juvenile Justice Board, Bhojpur at Ara (Civil Judge Sr. 

Division) 

 

The order of the Patna High Court states,  

“Whereas, a disciplinary proceeding against [NAME OF THE JUDICIAL OFFICER AND 

DESIGNATION] is pending. Now, therefore, Hon'ble Court, in the exercise of the powers 

conferred by Sub-rule (1) of Rule 9 of the Bihar Government Servants (Classification, Control and 

Appeal) Rules, 2005, hereby places [NAME OF THE JUDICIAL OFFICER AND HIS/HER 

DESIGNATION] under suspension with immediate effect and till the pendency of the enquiry or 

until further orders with his headquarters attached with the District Judgeship's at [PLACE OF 

APPOINTMENT]” 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

OTHER BILLS AND AMENDMENT

THE RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016

ABSTRACT 

The Rights of Persons with Disabilities Act, 2016 is basically an act for the reservation of the rights of 

the Persons with Disabilities (PWD

PWD category from any kind of inequality and discrimination on the ground of disability and ensures the 

rights to get all the facilities as a citizen of India and also ensures some reservati

Key Words: PWD, UNCRPD, Benchmark Disabilities, Rights, Punishment.

 

INTRODUCTION 

The Rights of Persons with Disabilities Act, 2016 abolished the old act which was Persons with 

Disabilities Act, 1995 (PWD Act, 1995). This new act made I

Convention on the Rights of Persons with Disabilities (UNCRPD) and it brought the Indian law in line 

with UNCRPD. 7 types of disabilities were defined in the old act of 1995 but in this act the number of 

types of disabilities increased from 7 to 21 and also gives power to the Central Government to increase 

this number if required. In this new act ACID ATTACKED victims were included in PWD category and 

two more disabilities were included for the first time in PWD category 

Disability and Specific Learning Disability. Three types of blood disorders i.e., Thalassemia, 

Hemophilia, and Sickle Cell disease were also included in new category of PWD. In a separate class of 

specified disability Dwarfism and 

government was authorized to add any new type of disability in the list and the responsibility to ensure 

the rights of all the PWD candidates was also vested upon the government. Persons with Benc

                                                 
24 IAS4Sure, Rights Of Persons With Disabilities Act, 2016, 
persons-with-disabilities-act-
2016/#:~:text=Persons%20with%20disabilities%20(PwDs)%20shall,nat
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OTHER BILLS AND AMENDMENT 

 

THE RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016

he Rights of Persons with Disabilities Act, 2016 is basically an act for the reservation of the rights of 

the Persons with Disabilities (PWD) or specially-abled persons. This Act protects the persons under 

PWD category from any kind of inequality and discrimination on the ground of disability and ensures the 

rights to get all the facilities as a citizen of India and also ensures some reservations where it needs.

: PWD, UNCRPD, Benchmark Disabilities, Rights, Punishment. 

The Rights of Persons with Disabilities Act, 2016 abolished the old act which was Persons with 

Disabilities Act, 1995 (PWD Act, 1995). This new act made India a signatory in United National 

Convention on the Rights of Persons with Disabilities (UNCRPD) and it brought the Indian law in line 

with UNCRPD. 7 types of disabilities were defined in the old act of 1995 but in this act the number of 

ities increased from 7 to 21 and also gives power to the Central Government to increase 

this number if required. In this new act ACID ATTACKED victims were included in PWD category and 

two more disabilities were included for the first time in PWD category i.e., Speech and Language 

Disability and Specific Learning Disability. Three types of blood disorders i.e., Thalassemia, 

Hemophilia, and Sickle Cell disease were also included in new category of PWD. In a separate class of 

 Muscular Dystrophy were also included in PWD category. The 

government was authorized to add any new type of disability in the list and the responsibility to ensure 

the rights of all the PWD candidates was also vested upon the government. Persons with Benc

Rights Of Persons With Disabilities Act, 2016, available at: http://www.ias4sure.com/wikiias/gs2/rights

2016/#:~:text=Persons%20with%20disabilities%20(PwDs)%20shall,natural%20disasters%20and%20armed%20conflict

THE RIGHTS OF PERSONS WITH DISABILITIES ACT, 201624 

 

he Rights of Persons with Disabilities Act, 2016 is basically an act for the reservation of the rights of 

abled persons. This Act protects the persons under 

PWD category from any kind of inequality and discrimination on the ground of disability and ensures the 

ons where it needs. 

The Rights of Persons with Disabilities Act, 2016 abolished the old act which was Persons with 

ndia a signatory in United National 

Convention on the Rights of Persons with Disabilities (UNCRPD) and it brought the Indian law in line 

with UNCRPD. 7 types of disabilities were defined in the old act of 1995 but in this act the number of 

ities increased from 7 to 21 and also gives power to the Central Government to increase 

this number if required. In this new act ACID ATTACKED victims were included in PWD category and 

i.e., Speech and Language 

Disability and Specific Learning Disability. Three types of blood disorders i.e., Thalassemia, 

Hemophilia, and Sickle Cell disease were also included in new category of PWD. In a separate class of 

Muscular Dystrophy were also included in PWD category. The 

government was authorized to add any new type of disability in the list and the responsibility to ensure 

the rights of all the PWD candidates was also vested upon the government. Persons with Benchmark 

http://www.ias4sure.com/wikiias/gs2/rights-of-

ural%20disasters%20and%20armed%20conflict 
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Disabilities (40% disability of any type recognized under the RPWD Act 2016) and those with high 

support needs will get reservations in higher education, government jobs, reservation in allocation of 

land, poverty alleviation schemes etc and any child between age group of 6 to 18 with Benchmark 

Disabilities (40% disability of any type recognized under the RPWD Act 2016) will ensure to get free 

education under act of 2016. Educational institutions those get funds and recognition from government 

has to give inclusive education to students under PWD category. This new act of 2016 also provides 

punishment against any offences or crime happened to any person under PWD category. 

DEFINITION OF DISABILITY 

The term disability under the act of 2016 includes 21 types or kinds of disabilities and also there are 21 

dynamic for considering someone under PWD category. The term disability under this act includes 

Benchmark Disabilities (40% disability of any type recognized under the RPWD Act 2016). Speech and 

Language Disability and Specific Learning Disability have been added for the first time under the act of 

2016 and Acid Attacked victims and 3 types of blood disorders which are Thalassemia, Hemophilia, and 

Sickle Cell disease were also included in the new category of PWD. 

 

RIGHTS OF PERSONS UNDER PWD CATEGORY 

The persons under PWD category shall have the right to get equality in every platform. PWD candidates 

should not be discriminated on the ground of their disabilities. Every public building must be accessible 

for the persons under PWD category and must not create any trouble for them. The rights under the act of 

2016 include protection against inhuman treatment to PWD candidates and equal protection and safety in 

situations of risk, humanitarian emergencies, natural disasters and armed conflict. 
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EDUCATIONAL RIGHTS 

In the act of 1995, 3% seats under government institutions were reserved for the PWD candidates but 

after enactment of the act of 2016 5% seats were ensured to be reserved for the PWD candidates in all 

government institutions of higher education and those getting aid from the government are required to 

reserve seats for persons with benchmark disabilities. The act of 2016 also provides for the access to 

inclusive education, self-employment and vocational training to the persons under PWD category. 

EMPLOYMENT 

Persons with Benchmark Disabilities (40% disability of any type recognized under the RPWD Act 2016) 

is entitled to get at least 4% reservation in any job vacancies under public sector department and the state 

government or the union government is entitled to ensure the rights of persons under PWD category in 

the matter of employment in public sectors. The reservation must be computed on the basis of total 

number of vacancies in the strength of a cadre and according to the number of vacancies government 

could exempt any institution from reservation.  

Job vacancies under Private Sectors do not come under this right. 

LEGAL RIGHTS 

Persons under PWD category are entitled to get all the legal rights and remedies like any other common 

person in Indian. Legal rights include both the grounds (civil and criminal) under the Indian Legal 

System. Fundamental rights are also not exception to this; persons under PWD category are also entitled 

to enjoy all the fundamental rights just like other citizens of India. Special Courts will be designated in 

each district to handle cases concerning violation of rights of persons under PWD category. 

GUARDIANSHIP 
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District court has the jurisdiction to appoint a guardian to any person under PWD category with mental 

illness who is found not capable to take care of himself or herself or is not capable for taking legally 

binding decisions. 

NATIONAL AND STATE FUNDS 

National and state funds will be created to give financial support to the persons under PWD category 

under the act of 2016. The previous funds for PWD candidates like National Fund for PWDs and Trust 

Fund for Empowerment of PWDs will be merged to the new National and State Funds for PWDs. 

CENTRAL AND STATE ADVISORY BOARDS ON DISABILITY 

Central and state advisory boards on disability are to be constituted by Central Government and State 

Government simultaneously. The work of this board is to give advice to government about policies and 

programs for the benefit and betterment of the persons under PWD category. This board is also entitled to 

review the activities of the organizations and institutions dealing with persons under the PWD category. 

PUNISHMENT 

 This new act of 2016 also provides punishment against any offences or crime happened to any person 

under PWD category or any discriminatory on the ground of disability. According to the act of 2016 if 

anyone does any discrimination or any offence or crime to any person under PWD category then he is 

entitled to get punishment of imprisonment for the term of six months to two years and shall also be 

liable to pay fine of Rs- 10,000/- to Rs- 500,000/-. 
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TRESPASS2526 

 

 

 

ABSTRACT 

Trespass to the person means a direct or an intentional interference with any person’s body or liberty. It 

can arise even in case if there is no physical harm occurs to the victim. There are three main wrongs 

which falls under the category of the trespass to a person, which are; assault, battery and false 

imprisonment and there is one common element is that the wrong shall be committed by the “direct 

means”. Assault is an act of the defendant which causes to the plaintiff reasonable apprehension of the 

infliction of a battery on him by defendant. The wrong which is considered as a battery consists of the 

intentional application of force to another person without giving lawful justification. False imprisonment 

consists in the imposition of a total restraint for some period, to constitute this wrong, imprisonment in 

the ordinary sense is not required. 

 

Key-Words: Trespass, Person, Assault, Battery, False Imprisonment, etc. 

 

INTRODUCTION 

Trespass is considered as an ancient set of wrongs which specifically deals with the direct, and normally 

intentional, invasion of a claimant’s interest in either the person, or to his land or to his goods. The law of 

trespass at present has more of its origin in the criminal law where its act which is done by the person is 

deterrent than compensatory. For example, In case if an action will lie in trespass but in negligence even 

                                                 
25 Swati Shankar, Legal Service India, Concept Of Trespass To Person, available at: 
http://www.legalservicesindia.com/article/1073/Concept-of-Trespass-To-Person.html 

26 Law Teacher, Trespass To Person, available at: https://www.lawteacher.net/free-law-essays/jurisprudence/trespass-to-
person.php 
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in that case the claimant has not suffered any damage. This shows that it is usefulness in protecting civil 

rights of a person. Therefore, the law of trespass is the basis of civil liberties at present.  

In the case of LAXMI RAM PAWAR v. SITABAI BALU DHOTRE the supreme court of India has 

observed the definition and meaning of the term ‘trespasser’ in the context of Maharashtra Slum Areas 

Act, 1971 which deals with improvement, clearance and redevelopment. On relying on various judicial 

precedents of the court the Supreme Court held that: A ‘trespass’ is considered as an unlawful 

interference with one’s person, property or rights. With the reference to the property of a person, it is a 

wrongful invasion of another’s possession. 

In The other words it is an act if it occurs it is considered as an act of causing injury to the person, his 

property, or the rights of another, which is committed with force or violence, actual or implied. In 

trespass the interference with the possession of the one’s person, property or right is direct and also 

through some tangible object. There for Trespass can be committed either by person himself, entering the 

land of another or doing the same through some tangible object. 

Example: throwing of stones on another’s land, allowing cattle to stray on another’s land. 

The main two rules in trespass: 

● It is for defendant to plead and also to prove justification 

● That the damage is not considered as an essential element and this is not need to be proved by the 

person who is plaintiff. 

Trespass is in the area of criminal law or in the area of tort law is broadly divided into three groups: 

● Trespass to land. 

● Trespass to chattels. 

● Trespass to person. 

 

 

 

MEANING AND DEFINITION 



 
The meaning of Trespass to the person means a direct or an intentional 

body or liberty. It can arise even in case if there is no physical harm occurs to the victim. There are three 

main wrongs which falls under the category of the trespass to a person, which are ; assault, battery and 

false imprisonment and there is one common element is that the wrong shall be committed by the “direct 

means”. In case If the invasion was indirect, though foreseeable, or if the invasion was from an omission 

as distinguished from a positive act, there could be no l

wrong-doer  which might have been held  liable in some other form of action. The principal use at 

present is that these torts relates not so much to the recovery in the form of compensation but rather to the 

establishment of a right, or a recognition that the defendant act is unlawful. These torts actionable 

without proof or damage (or actionable per se), they can only  be used to protect one’s person’s  civil 

rights, and also helps to protect one  person’s dig

 

FORMS OF TERSPASS TO PERSON

1. ASSAULT 

Assault is an act of the defendant which causes to the plaintiff reasonable apprehension of the infliction 

of a battery on him by defendant. It is defined under section 3

When the defendant by his act creates an apprehension in the mind of the plaintiff that he is going to 

commit battery against plaintiff, the wrong of assault is completed. The wrong consists in an attempt to 

do the harm rather than the harm being caused thereby. An assault I an attempt or threat to do a corporeal 

hurt to another, coupled with an apparent present liability and intention to do the act. Pointing a loaded 

pistol at another is an assault. If the pistol is not loaded, the

a distance that, if loaded, it may cause injury. The test is whether an apprehension has been created in the 

mind of the plaintiff that battery is going to be committed against him. If the plaintiff knows tha

pistol is unloaded, there is no assault. It is also essential that there should be prima facie ability to do the 

harm. 

According to Winfield and Jolowicz, assault is defined as an act of the defendant which causes the 

claimant reasonable apprehension of the infliction of battery on him by the defendant.

 

INGREDIENTS OF THE TORT 
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The meaning of Trespass to the person means a direct or an intentional interference with any person’s 

body or liberty. It can arise even in case if there is no physical harm occurs to the victim. There are three 

main wrongs which falls under the category of the trespass to a person, which are ; assault, battery and 

isonment and there is one common element is that the wrong shall be committed by the “direct 

means”. In case If the invasion was indirect, though foreseeable, or if the invasion was from an omission 

as distinguished from a positive act, there could be no liability which is occur in trespass though the 

doer  which might have been held  liable in some other form of action. The principal use at 

present is that these torts relates not so much to the recovery in the form of compensation but rather to the 

stablishment of a right, or a recognition that the defendant act is unlawful. These torts actionable 

without proof or damage (or actionable per se), they can only  be used to protect one’s person’s  civil 

rights, and also helps to protect one  person’s dignity, even if no physical injury has occurred.

FORMS OF TERSPASS TO PERSON 

Assault is an act of the defendant which causes to the plaintiff reasonable apprehension of the infliction 

of a battery on him by defendant. It is defined under section 351 of Indian Penal Code.

When the defendant by his act creates an apprehension in the mind of the plaintiff that he is going to 

commit battery against plaintiff, the wrong of assault is completed. The wrong consists in an attempt to 

the harm being caused thereby. An assault I an attempt or threat to do a corporeal 

hurt to another, coupled with an apparent present liability and intention to do the act. Pointing a loaded 

pistol at another is an assault. If the pistol is not loaded, then even it may be an assault, if pointed at such 

a distance that, if loaded, it may cause injury. The test is whether an apprehension has been created in the 

mind of the plaintiff that battery is going to be committed against him. If the plaintiff knows tha

pistol is unloaded, there is no assault. It is also essential that there should be prima facie ability to do the 

According to Winfield and Jolowicz, assault is defined as an act of the defendant which causes the 

of the infliction of battery on him by the defendant.

interference with any person’s 

body or liberty. It can arise even in case if there is no physical harm occurs to the victim. There are three 

main wrongs which falls under the category of the trespass to a person, which are ; assault, battery and 

isonment and there is one common element is that the wrong shall be committed by the “direct 

means”. In case If the invasion was indirect, though foreseeable, or if the invasion was from an omission 

iability which is occur in trespass though the 

doer  which might have been held  liable in some other form of action. The principal use at 

present is that these torts relates not so much to the recovery in the form of compensation but rather to the 

stablishment of a right, or a recognition that the defendant act is unlawful. These torts actionable 

without proof or damage (or actionable per se), they can only  be used to protect one’s person’s  civil 

nity, even if no physical injury has occurred. 

 

Assault is an act of the defendant which causes to the plaintiff reasonable apprehension of the infliction 

51 of Indian Penal Code. 

When the defendant by his act creates an apprehension in the mind of the plaintiff that he is going to 

commit battery against plaintiff, the wrong of assault is completed. The wrong consists in an attempt to 

the harm being caused thereby. An assault I an attempt or threat to do a corporeal 

hurt to another, coupled with an apparent present liability and intention to do the act. Pointing a loaded 

n even it may be an assault, if pointed at such 

a distance that, if loaded, it may cause injury. The test is whether an apprehension has been created in the 

mind of the plaintiff that battery is going to be committed against him. If the plaintiff knows that the 

pistol is unloaded, there is no assault. It is also essential that there should be prima facie ability to do the 

According to Winfield and Jolowicz, assault is defined as an act of the defendant which causes the 

of the infliction of battery on him by the defendant. 
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● CONDUCT 

Conduct means something which threatens the use of the force which is unlawful. In addition to physical 

action, threats can also be conveyed orally unlike which is happened in the past at the time when 

threating words could not be considered as an assault. In the case of  TURBERVILLE v. SAVAGE – 

The person name Tuberville put his hand upon his sword and said “if it were not assize-time, I would not 

take these type of language from you.” Savage later sued Tuberville for assault. The court held that to be 

held liable for assault at least one of the following which is mention bellow must be present: 

I. An act which is done by  intending to cause harmful control to another person, or imminent 

apprehension, 

II. A third person put in apprehension if he believes the person put in apprehension if he believes the 

person can do damage. 

An assault also exists at the time if the other party can defend against the action and that action is not 

inevitable. Mere threats which are given to future harm are insufficient. 

the court held in this case is  that the declaration of Tuberville was that he would not assault Savage at 

that point in time. To commit an assault there shall be the intention which is followed by an act. An 

assault is present if the fear is reasonable. The court held that in this case there was clearly no intention of 

assault. 

 

● REASONABLE FEAR 

The victim’s fear that the threat is likely to be carried out shall be reasonable. This partly depends on a 

subjective test, in which they look at the victim’s view of the situation. In the case of R v. ST GEORGE, 

the Court held that it is considered as an assault to point a weapon at a person although the gun is not 

loaded, but so near that if loaded, it might do injury. However, But in case  if the victim knew that the 

gun which is pointed on him was unloaded, any fear would be regarded is considered as unreasonable. It 

is mandatory that the threat shall be capable of being carried out at the time it is made. 

 

2. BATTERY 

According to Salmond and Heuston battery is the application of force to the person of another without 

lawful justification. The wrong which is considered as a battery consists of the intentional application of 

force to another person without giving lawful justification. According to Section 350 of Indian Penal 

Code, it is considered as both civil and criminal in nature. It is intentional and direct application of force 

to another person without any lawful justification. Its essential requirements are: 

● There should be use of force. 

● The same should be, without any lawful justification 
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 USE OF FORCE 

Even though the force which is used is very trivial and does not cause any harm to any person, the wrong 

is still constituted. Physical injury need not to be there. Least touching of another person in anger is also 

considered as a battery. The force may be used even without a bodily throwing of water or spitting in 

some ones face or making a person fall by pulling his chair are also come under the examples of use of 

force. Mere passive obstruction, however, cannot be considered as the use of force. The force may be 

used through any object like stick, bullet or any other tangible object 

 

 WITHOUT LAWFUL JUSTIFICATION 

It is essential that the use of force should be intentional and without any lawful justification. It was stated 

by Holt, C.J. that In case if two or more persons meet in a narrow passage and without any violence or 

design of harm to each other, the one touches the other gently, then in that case it is not considered as  no 

battery. Harm voluntarily suffered is not battery. Harm which is unintentional and caused by pure 

accident is also not actionable. In Pratap Daji v. B.B. &C.I. Ry27., the plaintiff entered a carriage on 

defendant’s railway but by oversight failed to purchase a ticket for his travel. At an intermediate station, 

he asked for a ticket but the same was refused. At another place, he was asked to get out of carriage since 

he did not have a ticket. On his refusal to get out, force was used to make him get out of carriage. In an 

action by him for his forcible removal, it was held that the use of force was justified as he, being without 

ticket, was a trespasser. The defendant therefore was not liable. 

 

3. FALSE IMPRISONMENT 

 

False imprisonment consists in the imposition of a total restraint for some period, to constitute this 

wrong, imprisonment in the ordinary sense is not required. At the time when a person is deprived of his 

                                                 
27 (1875) 1 Bom. 52  
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personal liberty, whether by being confined within the four walls or by being prevented from leaving the 

place from where he is. It is considered as an unlawful restraint of a person which restricts the person’s 

freedom of movement. 

The essentials required to constitute this wrong: 

● There should be total restraint on the liberty of a person. 

● It should be without any lawful justification. 

 

I. TOTAL RESTRAINT 

Under criminal law restraint is of two types: total and partial. Total restraint is defined under section 340 

of Indian Penal Code and partial restraint is defined under Section 339 of Indian Penal Code. Under civil 

law the tort of false imprisonment is constituted when there is total restraint. It is no imprisonment when 

the person is stop from going in a particular direction. In case if a person is prevented from going to a 

particular direction but is allowed to go back, In that case it is not considered as false imprisonment. 

 

II. UNLAWFUL DETENTION 

It is necessary that the restraint should be unlawful and without any justification. If a person is not 

released from a jail after his acquittal but is continued to be detained thereafter, the detention cannot be 

considered to be lawful. In Bhim Singh V. State of Jammu & Kashmir, the detention was unjustified as 

the petitioner, an M.L.A. of the J&K. assembly which was wrongfully detained by the police officers in 

order to prevent the MLA from attending the assembly session. 

 

DEFENCES TO TRESPASS TO PERSON 

I. SELF DEFENCE:  It is lawful for any person to use a reasonable degree of force for the 

protection of him or any other person against any unlawful use of force. The key to successful 

defence is the element of reasonableness, as the defence will operate if the force used by the 

defendant is proportionate to that being applied by an attacker. 

II. INEVITABLE ACCIDENT:  Inevitable accident provides a good excuse for a prima facie 

trespass which is otherwise actionable. It is defined as an event over which the defendant had 

no control and the effects of which could not have been avoided by exercise of the greatest 

care and skill. 

III. CONSENT OF THE PLAINTIFF:  If the claimant consented either expressly or impliedly 

to the torts of assaults and battery, there will be a complete defence. 

 

REMEDIES 
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I. ACTION FOR DAMAGES:  Whenever At the time when the plaintiff has been wrongfully 

detained, he can always bring an action in which the plaintiff can able to claim damages. The 

Compensation which is claimed by the plaintiff is not  only claimed for injury to the liberty 

but also for  the disgrace and humiliation which may be caused thereby. 

II. SELF- HELP:  This is a type of the  remedy which is available to a person while he is still 

under detention. That  person is authorized to use reasonable force in order to escape from 

detention instead of waiting for a legal action and procuring his release thereby. 

III. HABEAS CORPUS:  It is speedier remedy for procuring the release of a person wrongfully 

detained. Such a writ may be issued either by Supreme Court under article 32 or by High 

Court under article 226 of the constitution. In Bhim Singh v. State of J&K, the Supreme Court 

granted compensation in writs of Habeas Corpus. 

  

SOME IMPORTANT CASES 

● BAVESETTI VENKATA SURYA RAO v. NANDIPATI MUTHAYYA28 

The plaintiff, is a person who is well to do agriculturist, was in arrears of land revenue amounting to Rs. 

11.60. The village munsif, the person who had a duty to collect that amount, went to plaintiff’s residence 

on March 31, 1956 for the collection of the same amount. On demand is being made, the plaintiff pleaded 

his inability to pay the amount  that day the reason is that his wife had locked the house and gone out for 

a few days. The defendant insisted to have the payment the very same day, that being considered as the 

last day of the year for the collection of the revenue. The plaintiff was told that if he is failure to pay, his 

movable property will be distrained. Since the plaintiff’s house was locked at that time and no other 

movables were readily available there , the defendant told him that the earrings which the plaintiff was 

wearing would be distrained. For this the village goldsmith was called.  

It was held by the court is that since the defendant, after the arrival of the goldsmith, said nothing and did 

nothing and the threat of use of force by the goldsmith to the plaintiff was too less that is a possibility to 

have put the plaintiff in fear of immediate or instant violence, there for it was not come under the assault. 

 

● BIRD v. JONES 

According to this case in august 1843 the Hammersmith Bridge Company cordoned off part of their 

bridge, placed seats on it, and charged the spectators for viewing a regatta. The claimant objected to this 

charge and forced his way into the enclosure, where he was stopped by two person who is police officers, 

one being Jones. Jones was the person who is prevented from proceeding across the bridge the reason is 

that he had not paid the admission fee, but was allowed to go back the way from where he came. He 

                                                 
28 AIR 1964 A.P. 382 



 
refused, and in the course of proceeding for his arrest the question arose is that whether he had been 

imprisoned on the bridge. This was not imprisonment and the defendant were not held liable for the 

subsequent arrest. 

 

● STEPHENS v. MYERS 

In this case the plaintiff was the chairman at a parish meeting, the person  who is the defendant also sat at 

the same table but there were six or seven persons between the defendant and the plaintiff. In the course 

of some angry discussion, the defendant had been vociferous and at the same time he interrupted the 

proceedings which are happened in the meeting. A very large majority of the peopl

the meeting decided that the defendant must be expelled from the meeting. The defendant then advanced 

towards the chairman with the clenched fist of saying the he would rather pull the chairman out of the 

chair than be turned out of the room but was stopped by the churchwarden, who sat next but one to the 

chairman. He was held liable for the act which is done by him as an assault.

 

CONCLUSION 

In law, the essence of Trespass to Person is not phenomenon. Trespass to person is a very com

that takes place in day to day life of the people, especially by the  labourers and there for there is a need 

to make the people aware about  this tort and seek justice. The tort of false imprisonment is  considered 

as a one of the most severe forms of  violation of the human rights of the person especially in a nation 

like India that holds the writ of Habeas Corpus as the “Heart and Soul” of The  constitution of India. The 

cases which is related to assault and battery are need to be taken more ser

given a speedy judgement. And also the Appropriate compensation has to be given to the damages the 

claimant faced. 
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refused, and in the course of proceeding for his arrest the question arose is that whether he had been 

ge. This was not imprisonment and the defendant were not held liable for the 

In this case the plaintiff was the chairman at a parish meeting, the person  who is the defendant also sat at 

ix or seven persons between the defendant and the plaintiff. In the course 

of some angry discussion, the defendant had been vociferous and at the same time he interrupted the 

proceedings which are happened in the meeting. A very large majority of the people which are present in 

the meeting decided that the defendant must be expelled from the meeting. The defendant then advanced 

towards the chairman with the clenched fist of saying the he would rather pull the chairman out of the 

the room but was stopped by the churchwarden, who sat next but one to the 

chairman. He was held liable for the act which is done by him as an assault. 

In law, the essence of Trespass to Person is not phenomenon. Trespass to person is a very com

that takes place in day to day life of the people, especially by the  labourers and there for there is a need 

to make the people aware about  this tort and seek justice. The tort of false imprisonment is  considered 

ms of  violation of the human rights of the person especially in a nation 

like India that holds the writ of Habeas Corpus as the “Heart and Soul” of The  constitution of India. The 

cases which is related to assault and battery are need to be taken more seriously by the courts and must be 

given a speedy judgement. And also the Appropriate compensation has to be given to the damages the 

refused, and in the course of proceeding for his arrest the question arose is that whether he had been 

ge. This was not imprisonment and the defendant were not held liable for the 

In this case the plaintiff was the chairman at a parish meeting, the person  who is the defendant also sat at 

ix or seven persons between the defendant and the plaintiff. In the course 

of some angry discussion, the defendant had been vociferous and at the same time he interrupted the 

e which are present in 

the meeting decided that the defendant must be expelled from the meeting. The defendant then advanced 

towards the chairman with the clenched fist of saying the he would rather pull the chairman out of the 

the room but was stopped by the churchwarden, who sat next but one to the 

In law, the essence of Trespass to Person is not phenomenon. Trespass to person is a very common tort 

that takes place in day to day life of the people, especially by the  labourers and there for there is a need 

to make the people aware about  this tort and seek justice. The tort of false imprisonment is  considered 

ms of  violation of the human rights of the person especially in a nation 

like India that holds the writ of Habeas Corpus as the “Heart and Soul” of The  constitution of India. The 

iously by the courts and must be 

given a speedy judgement. And also the Appropriate compensation has to be given to the damages the 
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COMPETENCY TO CONTRACT29 

 

 

ABSTRACT 

It is considered as a presumption of the law that every person has the capacity to contract. If a party does 

lack the capacity, the contract is usually considered as void and the party without capacity will not need 

to comply with their obligations to the contract. Both the parties shall have a contractual capacity to be 

create as a binding contract. Almost every transaction which is occur around us is a result of a contract. 

When you buy vegetables from the vegetable seller, at the time of buying the vegetable you promise to 

pay him money in the exchange for vegetables. While at the time of buying vegetables, we might not pay 

attention as to whether the seller is competent enough to enter into a contract. In India, the age of 

majority is governed According to the Indian Majority Act, 1875. According to Section 3 of the Indian 

Majority Act, 1875, Which says that an Indian citizen is said to have attained the age of majority upon 

completion of the age of eighteen years 

 

Key-Words: - considered, contract, majority, part, capacity, transaction etc. 

 

OVERVIEW OF CONTRACTUAL CAPACITY 

It is considered as a presumption of the law that every person has the capacity to contract. If a party does 

lack the capacity, the contract is usually considered as void and the party without capacity will not need 

to comply with their obligations to the contract. Both the parties shall have a contractual capacity to 

create as a binding contract. 

Just because in case if a person does not able to fully understand the contract's meaning and its terms will 

not automatically mean the person is lacking in contractual capacity. 

                                                 
29 Richard Stim, Nolo, Who Lacks The Capacity To Contract, available at: https://www.nolo.com/legal-encyclopedia/lack-
capacity-to-contract-32647.html 
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The common law rule stipulates that persons who are under the age of 21 years are considered a minor 

and therefore are assumed by law that the person has lack of contractual capacity. Many states have 

changed this rule and reduced the age limit from 21 years to 18 years. Other states also have changed the 

age of the person of majority to 19 years. 

 

 

ESSENTIALS OF CONTRACT 

According to the Section 10 of The Indian Contract Act, 1872 which states that all agreements are 

contracts if they fulfill the criteria which is mention below- 

● Offer and acceptance 

● Free consent 

● Be Competent parties 

● Lawful consideration and object 

● Intention to enter into a legal obligation 

 

LEGAL REQUIREMENTS FOR A PERSON ENTERING INTO A CONTRACT 

 According to Section.11 of the Indian Contract Act, 1872 which lists down the qualifications which 

enable a person in India to enter into contracts- 
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● A person must have to attained the age of majority according to the law of the country of which 

he is a citizen. 

In India, the age of majority is governed According to the Indian Majority Act, 1875. According to 

Section 3 of the Indian Majority Act, 1875, Which says that  An Indian citizen is said to have attained the 

age of majority upon completion of the age of  eighteen years. Also In the USA (the majority of the 

states) and the UK, the age of majority is 18 years as well. 

However, In case if a person is below the age of 18 years and a person as a guardian has been appointed 

for him, In that case  he shall attain majority at the age of 21 years. 

● A person must be of sound mind at the time when he is entering into a contract. 

According to Section 12 of the Act, which says that  a person can be said to be of sound mind when he 

can assess, is able to understand his actions and realize the consequences of obligations imposed on him 

at the time of entering into a contract. 

● A person must not be disqualified under any law to which he is subject. 

 

DISQUALIFICATIONS 

 

1. MINOR 

A minor is one who has not completed the age of eighteen years. Since he is below the age of majority it 

is considered that those children are incapable of understanding the nature of the liabilities arising out of 

an agreement. Thus, any contract entered by the minor or with a minor is void ab initio (void from the 

beginning). Result to which is that the Party cannot compel the minor to perform his part of obligations 

as enumerated in the agreement if entered upon as it is not enforceable by law. 



 

 

MOHIRI BIBI V. DHARMODAS GHOSE

Bhramo Dutt was a money lender in Calcutta. 

Dharmo Das took Rs. 20,000 from him and mortgaged his house in security against it. Dharmo Dass’s 

mother was the guardian of the property during the time when the property was mortgaged. He returned 

Rs. 8,000 and refused to return further. The case was filed. Lower court came with the judgement in 

favour of the minor stating that any contract with minor is void

Further appeal was made in Calcutta High Court. Court stated

1. Minors are not eligible to enter into contract under Section 11 of the Indian Contract Act. 

2. Minors were not held liable under 

● Section 115 of Indian Evidence Act.

● Section 64, 65 of the Indian Contract Act.

● Section 41 of Specific Relief Act.

In a situation where minor enters a contract and performs his part of obligations, the other party can be 

compelled to perform and fulfill its obligations, and in those situations the contract becomes legally 

enforceable. 

 

2. PERSON OF UNSOUND MIND

 

● IDIOTS  

Condition of mental retardation where a person has a mental age of less than a 3

medical term to Idiot. The contract entered by Idiots would be void

understand the nature of the contract and its legal conse

 

● LUNATIC  
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MOHIRI BIBI V. DHARMODAS GHOSE 

hramo Dutt was a money lender in Calcutta. One minor Dharmo Das entered into a contract with him. 

Dharmo Das took Rs. 20,000 from him and mortgaged his house in security against it. Dharmo Dass’s 

mother was the guardian of the property during the time when the property was mortgaged. He returned 

. 8,000 and refused to return further. The case was filed. Lower court came with the judgement in 

favour of the minor stating that any contract with minor is void-ab-initio and hence not liable. 

Further appeal was made in Calcutta High Court. Court stated that: 

Minors are not eligible to enter into contract under Section 11 of the Indian Contract Act. 

Minors were not held liable under – 

Section 115 of Indian Evidence Act. 

Section 64, 65 of the Indian Contract Act. 

Section 41 of Specific Relief Act. 

ituation where minor enters a contract and performs his part of obligations, the other party can be 

compelled to perform and fulfill its obligations, and in those situations the contract becomes legally 

PERSON OF UNSOUND MIND 

on of mental retardation where a person has a mental age of less than a 3

medical term to Idiot. The contract entered by Idiots would be void-ab-initio as the person is unable to 

understand the nature of the contract and its legal consequences. 

 

One minor Dharmo Das entered into a contract with him. 

Dharmo Das took Rs. 20,000 from him and mortgaged his house in security against it. Dharmo Dass’s 

mother was the guardian of the property during the time when the property was mortgaged. He returned 

. 8,000 and refused to return further. The case was filed. Lower court came with the judgement in 

initio and hence not liable.  

Minors are not eligible to enter into contract under Section 11 of the Indian Contract Act.  

ituation where minor enters a contract and performs his part of obligations, the other party can be 

compelled to perform and fulfill its obligations, and in those situations the contract becomes legally 

on of mental retardation where a person has a mental age of less than a 3-year-old child is a 

initio as the person is unable to 
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A person is said to be lunatic if he is of sound mind for certain duration of time and unsound for the 

remaining duration. When a lunatic enters a contract while he is of sound mind then that contract would 

be a valid one as he can understand the nature of the contract. And if he enters a contract while he is of 

unsound mind then that contract would be void as during the time of entering into an agreement, he is 

incapable of understanding the nature of the contract. 

Illustration- Z enters a contract with Y for sale of goods when he is of sound mind. Z later becomes of 

unsound mind. The contract is valid. 

 

3. PEOPLE UNDER THE INFLUENCE OF THE DRUG 

 Any contract which is entered upon under the influence of alcohol/drug may or may not be valid. In a 

situation where a person is so drunk that he is unable to understand the nature and consequences of 

contract then the contract entered would be void. However, if he is able to understand the nature of the 

contract, it will be enforceable. 

Illustration- Z enters a contract with Y under the influence of alcohol. The burden of proof is on Z to 

show that he was incapable of understanding the consequence at the time of entering the contract and Y 

was aware of his condition. 

 

4. PERSONS DISQUALIFIED BY LAW 

● ALIEN ENEMY 

Those people who are the citizen of a country with whom India is at war with are known as Alien Enemy. 

Contracts entered during the war time with an alien enemy are void. In a situation where a person is an 

India Citizen but residing in the Alien enemy’s territory then an Indian shall be treated as an alien enemy 

under the contract law. If the Contracts are entered before the war period then in that situation it either 

gets dissolved in those circumstances if they are against public policy or remain suspended and are 

revived once the war is over, provided they are not barred by limitation. 

Illustration- Z, of country C, orders goods from A, of country D. The goods are shipped and before they 

could reach D, country C declares a war with country D. The contract between Z and A becomes void. 

 

● CONVICTS  

Convicted person is prohibited from entering into a contract during the time when he is serving his 

sentence. Soon after his competition of sentence he regains his capacity to enter into a contract. 

Illustration- Z, is serving his sentence in jail. Any contract signed by Z during this time while he is in jail 

is void. 

 

● INSOLVENT 



 
A person who is declared bankrupt or against whom insolvency proceedings have been filed in court or 

the resolution professional takes possession of his assets, those people would be considered as an 

insolvent. As the person who is insolvent does not have any power over his assets, he cannot enter into 

contracts. 

Illustration- Z enters into a contract for sale of goods with Y. Before

suit is filed against Z. Z sell the goods to Y during pendency of insolvency proceedings. The contract is 

valid as the contract in this situation had been entered prior to the suit which was filed.

 

CONCLUSION 

Competency of parties to contract is one of the very essential requirements which help to make an 

agreement valid and enforceable in a court of law. In case if 

does not possess the mental capacity to understand the natur

is considered as  void ab initio. On the other hand,  if case if the contracts with lunatics, people under the 

influence of the drug may/may not be void  it is totally depending upon the circumstances surroundin

the situation. 

In case if the person regains the legal capacity to contract upon removal of any of the disqualifications. 

Companies while entering into contracts with one another always try to safeguard their interests. 

Representation and indemnification are one of the most commonly used clauses.
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A person who is declared bankrupt or against whom insolvency proceedings have been filed in court or 

akes possession of his assets, those people would be considered as an 

insolvent. As the person who is insolvent does not have any power over his assets, he cannot enter into 

Z enters into a contract for sale of goods with Y. Before the sale takes place, an insolvency 

suit is filed against Z. Z sell the goods to Y during pendency of insolvency proceedings. The contract is 

valid as the contract in this situation had been entered prior to the suit which was filed.
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FORTY - SECOND AMENDMENT ACT, 1976

 

INTRODUCTION 

“Law and order are the medicine of the body politic and when the body politic gets sick, medicine must 

be administered.” 

         

Indian Constitution is the longest written Constitution in the world. It contained originally 395 Articles, 

22 Parts and 8 Schedules. Now it contains 441 Article and 12 Schedules through various amendments. 

Each and every parts of constitution (Articles) debated 

the Constitution. Totally took 2 years, 11 months and 18 days for adoption of the Constitution.

 

AMENDMENTS 

When anything changed in this world that will reflects not only in individual life and large part o

society but also in the legislature of the countries. And it not changed suddenly but it takes sometimes. 

Accordingly, when changes needed in the legislature, that time we need to change that. That process 

called as an amendment. Generally amendment 

Indian Constitution having concern about future vision of Constitution regarding changes and nation’s 

growth, so they bring the concept called amendment in the Constitution. The amendment concept had 

borrowed from the South African Constitution.

 

AMENDING PROCEDURES IN INDIA

                                                 
30 Dr. J. N. PANDEY , CONSTITUTIONAL LAW OF INDIA, 55
811,822-827 
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SECOND AMENDMENT ACT, 197630

“Law and order are the medicine of the body politic and when the body politic gets sick, medicine must 

- 

Constitution is the longest written Constitution in the world. It contained originally 395 Articles, 

22 Parts and 8 Schedules. Now it contains 441 Article and 12 Schedules through various amendments. 

Each and every parts of constitution (Articles) debated in Constituent assembly before the acceptance of 

the Constitution. Totally took 2 years, 11 months and 18 days for adoption of the Constitution.

When anything changed in this world that will reflects not only in individual life and large part o

society but also in the legislature of the countries. And it not changed suddenly but it takes sometimes. 

Accordingly, when changes needed in the legislature, that time we need to change that. That process 

called as an amendment. Generally amendment means changing or adding something. The formers of the 

Indian Constitution having concern about future vision of Constitution regarding changes and nation’s 

growth, so they bring the concept called amendment in the Constitution. The amendment concept had 

orrowed from the South African Constitution. 

AMENDING PROCEDURES IN INDIA 

Dr. J. N. PANDEY , CONSTITUTIONAL LAW OF INDIA, 55th Edition, Published by Central Law Agency p.p. 806

30 

 

“Law and order are the medicine of the body politic and when the body politic gets sick, medicine must 

 Dr. B.R.Ambedkar  

Constitution is the longest written Constitution in the world. It contained originally 395 Articles, 

22 Parts and 8 Schedules. Now it contains 441 Article and 12 Schedules through various amendments. 

in Constituent assembly before the acceptance of 

the Constitution. Totally took 2 years, 11 months and 18 days for adoption of the Constitution. 

When anything changed in this world that will reflects not only in individual life and large part of the 

society but also in the legislature of the countries. And it not changed suddenly but it takes sometimes. 

Accordingly, when changes needed in the legislature, that time we need to change that. That process 

means changing or adding something. The formers of the 

Indian Constitution having concern about future vision of Constitution regarding changes and nation’s 

growth, so they bring the concept called amendment in the Constitution. The amendment concept had 

Edition, Published by Central Law Agency p.p. 806-
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In India, Article 368 in Part XX of the Indian Constitution deals with amendments and amending 

procedures. Because of the variety of Articles, for the purpose of amendment we divided into three 

categories:  

Amendment by 

1) Simple Majority 

2) Special Majority 

3) Special Majority with Ratification 

 

SIMPLE MAJORITY 

Article 5, 169 and Article 239 – A of the Indian Constitution can be amended by Parliament by simple 

majority. These articles are excluded from the purview of article 368. 

 

SPECIAL MAJORITY 

Article 368 of the Constitution can be amended by special majority other than mentioned above. And it 

must passing with, not less than 2/3rd  majority of total membership of the both houses of Parliament 

present and voting. 

 

SPECIAL MAJORITY WITH RATIFICATION 

Article 368 of the Constitution, in certain matters like Election of the President (Art.54, 55), any list of 

the VII th schedule, distribution of legislative powers between Centre and State (Art.245-255) and 

Articles dealing with judiciary, Supreme Court and High Court and etc., can be amended with special 

majority mentioned above and ratification by not less than ½ majority of State Legislature. 

Procedures 

When amending the constitution, introduction of Bill is must. That Bill may be introduced in either 

Houses of Parliament. After that that Bill must be passed by both houses of Parliament by not less than 

2/3rd majority of total membership present and voting. It needed to amend the provisions of Art. 368 than 

special majority with ratification is must as mentioned above. When the Bill is passed by both houses, 

next that Bill presented before President for his assent. If that Bill got assent of the President, after that 

only can be amended. Till now 104 amendments successfully introduced. In this article mainly focused 

on the topic of Forty Second Amendment Act, 1976. 

 

FORTY SECOND AMENDMENT ACT – 1976 
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Forty Second Amendment introduced in 1976. This 42nd Amendment inserted 2 new parts and 11 

Articles and substituted 36 Articles .The main objective of this amendment is to remove to difficulties in 

achieving the objectives of the socio-economic revolution. And it wants to specify the fundamental duties 

for the citizens. It was introduced for the purpose of expressly include socialism, secularism and 

integrity; to make special provision for anti-socialism; to reduce pending cases in High courts and to 

secure speedy disposal of cases; to make some modification in the writ jurisdiction of the High court and 

achieving its object of socio-economic revolution. 

 

INTRODUCED NEW TWO PARTS 

In 42nd amendment the words “socialist, Secular and Integrity” were inserted in the Preamble of the 

Indian Constitution. This 42nd amendment inserted new part, Part IV A after Part IV. Part IV A deals with 

fundamental duties of the citizens. In this new part under section 51- A deals with 11 fundamental duties. 

Fundamental duties concept borrowed from USSR. This 42nd amendment inserted new part XIV A after 

Part XIV. It deals with formation of administrative tribunals. Under Article 323-A and 323-B explain 

about establishment of administrative tribunals for disputes and complaints related to recruitment to 

public services and other affairs related to the persons of Central and State government.  

 

INSERTED, SUBSTITUTED AND AMENDMENT NEW ARTICLES 

In the 42nd amendment Act new 14 articles inserted. We already discussed about Article 51-A related to 

fundamental duties and Article 323-A and 323 -B related to tribunals. And other eleven article inserted 
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that Articles are Article 31-D, 32-A, 39-A, 43-A, 48-A,131-A,  144-A, 226-A, 228-A and Article 257-A. 

In Article 31 new sub heading inserted. Article 31-D deals with saving laws from it activities of anti-

national. Article 32-A deals with Constitutional validity of State laws not deals under Article 32. Article 

39-A deals with state shall secure equal justice and free legal aid. Article 43-A deals with State shall to 

make suitable legislature for secure workers in management of industries. Article 48-A deals with 

protection of the environment and safeguarding the forest and wild life. Article 131-A deals with transfer 

of cases. New inserted Article 144-A deals with special provision related to constitutional validity of the 

laws, Article 226 –A deals with constitutional validity of Central Acts and Article 228-A deals with 

special provision related to constitutional validity of State Acts. Article 257-A deals with the assistance 

to States by deployment of armed forces or other forces of the Union. 

Article 103, 150,192 and Article 226 are substituted by new articles. Forty Fourth Amendment Act, 1976 

amended many articles as following Article 31-C, Article 39 deals with certain principle followed by 

State towards policy making like “equal pay for equal work for both men and women”(DPSP); Article 55 

deals with manner of election of President in the word population explained briefly; Articles 74, 77, 81, 

82, 83, 100, 102, 118 deals with Parliament and council of ministers and Article 105 deals with 

parliamentary privileges and immunity; Article 145 deals with rules of supreme court; Articles 166, 

170,172, 189,191,194 and Article 208 deals with State Council of Ministers and Legislature; Articles 

217,225,  227and 228 deals with High Courts; Articles 311 and 312 deals with  services under Central 

and State Government; Article 330 deals with special provision for reservation of sets for SC and ST in 

House of People; Articles 352, 353,356, 357, 358 and 359 deals with emergency provisions and Articles 

366, 368 and 371-F. This one Amendment Act bring many amending of articles, substitution of articles 

and inserting Part IV A and Part XIV A. So forty Second Amendment Act also called as “Mini 

Constitution”. 

AFTER 42ND AMENDMENT 

In Minerva Mills v. Union of India, the supreme court(4:1 majority) struck down the clauses (4) and (5) 

of Article 368 inserted by the 42nd Amendment on the grounds that these clauses destroyed the essential 

feature of the basic structure of the Constitution. And court held that limited amending power is a basic 

structure of the constitution. And these clauses give unlimited amending power, so it was destructive of 

the basic structure of the Constitution.  

 

CONCLUSION 

The Forty Fourth Amendment Act, 1978 was brought to amend the 42nd amendment some of the 

provisions like Articles 82, 172 and 371-F it was increased term legislative bodies to 6 years. This 

amendment restored that 5 years term. An amendment is most needed concept for secure the flexibility of 
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the Constitution for current dynamic world. But that amendment will not destroy the basic structure and 

essence of the Constitution.  
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CRIMINAL LAW (AMENDMENT) ACT, 2018 

 

 

The Ministry of law and justice introduced the Criminal Law (Amendment) Bill, 2018 in Lok Sabha on 

July 23, 2018, and the same was passed on 30 July and 6 August by Lok Sabha and Rajya Sabha 

respectively. This bill aims to provide grievances to the victim, who has been sexually assaulted and 

ensure the death penalty for those who, convicted for raping a girl below 16 or 12 years. It replaced the 

ordinance promulgated by the President of India in April and also did relevant amendments in: 

 

1. IPC 1860 

2. Cr.PC 1973 

3. Evidence Act, 1872  

4. Protection of Child from Sexual Offences (POCSO) 2012 

 

● The Bill amends the IPC, 1860 to increase the punishment for rape of girls.  However, 

punishment for rape of boys has remained unchanged. This has resulted in greater difference 

in the quantum of punishment for rape of minor boys and girls.  

● The Bill imposes death penalty for rape of girls below the age of 12 years.  There are differing 

views on death penalty for rape.  Some argue that death penalty has a deterrence effect on the 
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crime and therefore helps prevent it.   Others argue that death penalty would be 

disproportionate punishment for rape. 

 

Salient Features of the Criminal Law (Amendment) Act, 2018: 

 

 

AMENDMENTS IN THE INDIAN PENAL CODE: 
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The Criminal (Amendment) Act, 2018 inserts three new sections in IPC: 

 

● 376AB 

This Section was inserted just after Section 376A and provides that whoever commits rape with a 

woman, who is under 12 years of age shall be punished with rigorous imprisonment for a term which 

shall not be less than 20 years, and it may extend to life imprisonment which impliedly intends to 

introspect what he had been done is thoroughly illegal and off-base, or in legal sense, reminder for that 

person natural life, and with fine or death penalty. And also liable to pay compensation and such 

compensation shall be reasonable and just, to meet the medical expenses and for victim rehabilitation. 

Additionally, commands that any payment by the denounced under this section will be paid to the person 

in question (victim). 

 

● 376DA 

After Section 370D, 376DA section inserted and states that when a woman under the age of sixteen years 

raped by one or more person constituting a group or done some action for the pursuance of common 

intention, each of that person deemed to commit the offence of rape and shall be punished with 

imprisonment for life which shall impliedly intends to introspect what he had been done is thoroughly 

illegal and off-base, or in legal sense, reminder for that person natural life, and with fine or death penalty. 

And also liable to pay compensation and such compensation shall be reasonable and just, to meet the 

medical expenses and for victim rehabilitation. 

Additionally, commands that any payment by the denounced under this section will be paid to the person 

in question (victim). 

 

● 376DB 

This section states that where a woman who, is below the age of 12 years is raped by one or more person 

constituting a group or action for the pursuance of common intention, each person shall be deemed to 

commit the offence of rape, and punished with life imprisonment which impliedly intends to introspect 

what he had been done is thoroughly illegal and off-base, or in legal sense, reminder for that person 

natural life, and with fine or death penalty. And also liable to pay compensation and such compensation 

shall be reasonable and just, to meet the medical expenses and for victim rehabilitation. 

Additionally, commands that any payment by the denounced under this section will be paid to the person 

in question (victim). 

 

AMENDED SECTIONS 

● 166A 



 

80 
 

This section deals with public servant disobeying directions under the law, and has three clauses.  

And clause (c) is substituted with section 376AB, 376B, 376C, 376D, 376DA and 376DB. 

 

● 228A 

This section deals with disclosure of the identity of the victim of certain offences, and sub section 1 of 

this section was substituted with Section 376AB, 376B, 376C, 376D, 376DA, and 376DB. 

 

● 376 

This section deals with the punishment for rape and under this section, the sub-section 1 was substituted 

as “whosoever commits an offence of rape shall be punished for the term not less than 10 years or which 

may extend to life imprisonment and with fine”. 

And by this amendment in section 376, sub-section 2 clause (a) sub-section 1 has been repealed. 

After sub-section 2 of section 376, new sub-section inserted namely “3” which provides that whoever 

commits the offence of rape with a woman, who is under the age of sixteen years shall be punished with 

rigorous imprisonment for a term not less then 20 years, and shall extend to imprisonment for life which 

impliedly intends to introspect what he had been done is thoroughly illegal and off-base, or in legal sense, 

reminder for that person natural life, and with fine or death penalty. And also liable to pay compensation 

and such compensation shall be reasonable and just, to meet the medical expenses and for victim 

rehabilitation. 

Additionally, commands that any payment by the denounced under this section will be paid to the person 

in question (victim).  
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DISSOLUTION OF PARTNERSHIP FIRMS: CONSEQUENCES31 

 

ABSTRACT  

This article is about the various ways in which a partnership firm may be dissolved according to the 

Indian Partnership Act, 1932 and various consequences which follow upon the dissolution of the firm.   

 

Key-words: Dissolution, goodwill, settlement, deceased. 

 

 

INTRODUCTION  

The Section 39 of the Indian Partnership Act, 1932 provides that “the dissolution of partnership between 

all the partners of a firm is called the dissolution of firm.”  

The dissolution of partnership is different from dissolution of firm. The dissolution of partnership merely 

involves change in relation of partners while in dissolution of firm whole business comes to an end. Thus 

dissolution of a firm is different from a mere retirement of a partner. On dissolution, partnership is 

terminated between all the partners and each partner is paid his share of profits, if any, whereas on the 

retirement, death or adjucation or insolvency of one partner, dissolution does not necessarily follow and 

the partnership may be continued by other partners. Dissolution is different from retirement of a partner 

whatever may be the mode by which he ceases to be a partner. In case of retirement, of a partner the 

partnership remain intact between the continuing partners. In dissolution of a firm all the partners go out 

and their relation as partner of the firm are snapped in entirely. However the business firm may be sold to 

other people as a going concern or it may be taken over by some of the partners who will then regroup 

and form a new partnership.  

 

CONSEQUENCES OF DISSOLUTION OF FIRM   

 After dissolution of the partnership firm the partners have certain rights and liabilities. Section 45 to 55 

of Indian partnership Act, 1932 provides detail on the consequences on dissolution of firm.  

i. Liability for acts of partners done after dissolution. 

ii. Right of partner to have business wound up after dissolution. 

iii. Continuing authority of partners for the purposes of winding up. 

iv. Mode of settlement of accounts. 

v. Payment of fi debts and separate debts. 

                                                 
31 Goyal, B. K. (2019). Law of partnership: Partnership, agency and llp. Delhi, D: Singhal Law Publication. 
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vi. Personal profits earned after dissolution. 

vii. Returns of premium on premature dissolution. 

viii. Rights where partnership contract is rescinded for fraud or misrepresentation. 

ix. Right to restrain in from use of firm name or firm property. 

x. Agreement in restraint of trade. 

xi. Sale of goodwill after dissolution. 

 

LIABILITY FOR ACTS OF PARTNERS DONE AFTER DISSOLUTION ( SECTION 45)  

This section provides that partners of firm are liable to a third party for any act done by any of them 

unless they give a public notice of dissolution. This provision emphasises the necessity of giving public 

notice, which can be given by any partner. But in case of death or insolvency of partner public notice of 

dissolution may not be given.  

Juggilal kamlapat vs. M/s. Sew Chand Bagri, AIR 1960 Cal, it was held in view of the  proviso to section 

45(1), Moti Chand Manik Chand could not be made liable because at the time of entering into the 

contract, the appellants did not know that either of them were partners of the firm Sew Chand Bagri 

which had been dissolved in 1945, but of which no public notice was given.  

  

RIGHT OF PARTNER TO HAVE BUSINESS WOUND UP AFTER DISSOLUTION (SECTION 

46)  

Winding up of a business involves two things, realisation of assets of the business and payment of 

liabilities, among the partners or their representatives according to their rights.  

Khushal Khemgar Shah vs. Khorshed Banu Dadiba Boaatwala, AIR 1970 SC 1147, it was held in this 

case that in absence of an express or implied agreement to the contrary, a legal representative is entitled 

to share in Goodwill also.  

 

CONTINUING AUTHORITY OF PARTNERS FOR THE PURPOSES OF WINDING UP 

(SECTION 47)  

After The dissolution of partnership, the authority of a partner to bind the firm and his co- partners 

continues, for the purpose of winding up of the affairs of the firm and to complete the unfinished 

transaction unfinished. 

Saligram Ruplal Khanna vs. Kanwar Rajnath, AIR 1974 SC 1094 it was held that the word “transaction” 

in this section refers not merely to commercial transaction of purchase and sale but would include also all 

other matters relating to the affairs of partnership.  
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MODE OF SETTLEMENT OF ACCOUNTS (SECTION 48)   

This session lays down fundamental propositions, first as to payment of losses and second as to 

application of assets, including deficiencies of capital, shall be paid first out of the profits, next out of the 

capital and lastly, if necessary by the partner’s individually in the proportion in which they have entitled 

to share profits.  

Mst. Nag Kuer vs. Sham Lal, (1925) APC 257, it was held that in the first instance, assets including 

withdrawals by partner should be collected as is implied by clause (b) of section 48. After assets are 

collected, clause (b)(i) of section 48 must be observed and complied and thereafter if there is a loss clause 

(a) of section 48 would apply and if there is surplus sub-clause (ii), (iii) and (iv) of clause (b) of section 

48 would become applicable in their respective orders.  

 

PAYMENT OF FIRM DEBTS AND SEPARATE DEBTS (SECTION 49)  

This section provides that where two kinds of debts co-exist, e.g., partnership depths and separate debts 

of each partner, the partnership property must be first applied in payment of partnership debts and the 

separate property of each partner in payment of his separate debts, and it is only the surplus in each case 

which can be used in payment of debts of the other kind. 

 

PERSONAL PROFITS EARNED AFTER DISSOLUTION (SECTION 50)  

Where a partner after dissolution or before the affairs of partnership are wound up, derives any personal 

profit for himself from any transaction of the firm, from property of business firm, from the connections 

of business firm or from firm name, he shall account for the profit and pay his share to the existing 

partner or representative of deceased partner.  

Provided that where any partner or his representative has bought the goodwill of the firm, nothing in this 

section shall affect his right to use the firm name.  

RETURNS OF PREMIUM ON PREMATURE DISSOLUTION (SECTION 51)  

Where a partner has paid a premium on entering into partnership for a fixed term, and the firm is 

dissolved before the expiration of the term otherwise than by the death of partner, he shall be entitled to 

repayment of the premium unless, the dissolution is mainly due to his own misconduct or in pursuance of 

an agreement containing no provision for the return of premium or any part thereof.  

Airey vs. Barbam, it was held that no part of premium is was payable because the dissolution has been 

caused by the misconduct of the part of A.  

 

RIGHTS WHERE PARTNERSHIP CONTRACT IS RESCINDED FOR FRAUD OR 

MISREPRESENTATION (SECTION 52)    
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Where a contract creating a partnership is rescinded on the ground of the fraud or misinterpretation of 

any of the parties thereto, the party entitled to rescind is without prejudice to any other right, entitled-  

 Lean on surplus assets:  

 Right of subrogation  

 Right to be indemnified  

Gola Singh vs. Hakam Rai, AIR 1921 Lah 130, it was held when a partnership is rescinded on the ground 

of fraud or misconduct, the partner’s at fault is not entitled to ask his co- partners to contribute to the 

losses which may have been incurred in partnership business.  

 

RIGHT TO RESTRAIN IN FROM USE OF FIRM NAME OR FIRM PROPERTY (SECTION 53)  

After a firm is dissolved, every partner for his representative may in the absence of a contract between 

the partners to the contrary, restrain any other partner or his representative from carrying on a similar 

business in the firm name from using any of the property of the firm for his own benefit, until the affairs 

of the firm have been completely wound up.   

Proviso- Where on dissolution a partner has bought the Goodwill of the firm, he may use the firm name 

even before the affairs  of the partnership have been completely wound up.  

  

AGREEMENT IN RESTRAINT OF TRADE (SECTION 54)  

Partners may upon or in anticipation of the dissolution of the firm, make an agreement that some or all of 

them will not carry on a business similar to that of the form within a specified period or within a 

specified local limits; and notwithstanding anything contained in the section 27 of Indian Contract Act, 

1872 such an agreement shall be valid if the restrictions imposed are reasonable.  

 

SALE OF GOODWILL AFTER DISSOLUTION (SECTION 55)  

In settling the accounts of a firm after dissolution the goodwill shall, subject to contract between the 

partners, be included in the assets, and it may be sold either separately or along with the other property of 

the firm. Any partner may, upon the sale of the goodwill of the firm make an agreement with the buyer 

that such partner will not carry on any business similar to that of the firm within specified local limits, 

and, notwithstanding anything contained in section 27 of Indian Contract   

Curt Brothers Ltd. v. Webster in this case X sells the Goodwill of his business to Y and sets up a new 

business. Z who remains customer of the old firm deals his own accord with the new firm set by X. X is 

not entitled to solicit even such a customer Z, though if Z continues to deal with X of his own accord, X 

would be entitled to deal with him.  
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CONCLUSION  

The above discussions have made it crystal clear that dissolution of partnership and dissolution of 

partnership firm are two different events. In dissolution of partnership there is a mere change in relation 

of partners whereas in dissolution of firm the whole firm amounts to complete closure of business. The 

Indian Partnership Act, 1932 has given whole detail of consequences of dissolution of partnership firm 

that is to be followed while dissolution of firm.  
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UNIFORM CIVIL CODE 

 

Key-Words: Civil code, personal laws, religious Community, Bill, Redefining Secularism, petitions, 

inequality, misogyny, unilateral divorce, Directive Principles and Sharia Law  

 

INTRODUCTION 

Uniform Civil Code (UCC) is the proposal to replace the personal laws based on the scriptures and 

customs of each major religious community in India with a common set governing. Every citizen of these 

laws is distinguished from public law and cover marriage- divorce inheritance, adoption and 

maintenance. 

Meanwhile article 25-28 of Indian constitution guarantee religious freedom to Indian citizens and allows 

religious groups to maintain their affairs, article 44 of  the constitution expects the Indian state to apply 

directive principle and common law for all Indian citizens while formulating national policies. 

 



 
Personal laws were first framed during the British Raj, mainly for Hindu and Muslim citizens. The 

British feared opposition from community leaders and refrained from f

domestic sphere. Indian state of Goa

erstwhile Portuguese Goa and Damaon, retained a common family law known as the Goa civil code

thus being only state in India with a uniform civil code till date. Following India's independence, Hindu 

code bills were introduced which largely codified and reformed personal laws in various sects among 

Indian religions like Buddhists, Hindus, 

Parsis, being identified as distinct communities from Hindus

 

UCC emerged as a crucial topic of interest in Indian politics following the 

debate arose when the question of making certain laws applicable to all citizens without abridging the 

Fundamental Right of right to practice religious functions. The debate  then focused on the Muslim

Personal Law, which is partially based on the Sharia law, permitting unilateral  divorce, polygamy  and 

putting it among the legally applying the Sharia law. UCC was proposed twice, in November 2019 and 

March 2020 but was withdrawn soon both of the times without introduction in parliament. The bill is 

reported to be being contemplated due to differences between BJP

from Muslims, Indian left and conservative section of Hindus as a threat to religious freedom, while BJP 

continues to defend it as a "modern and scientific way of living".

 

ORIGIN 

The Uniform Civil Code is not an invention of the ruling

constitution of India and was debated in the parliament in 1949 and n letter between 1951 and 1954, Even 

though the Prime Minister Mr. Jawaharlal Nehru was personally in support of the bill. He was unable to 

convince the other members. This, it was agreed to place the responsibility of a Uniform Civil Code on 

the state by including it in the Directive Principles of state policy. This ended the first serious debate 

about the UCC and gave birth to various laws an

practices for their community to abide by.

 

ONE NATION ONE LAW 

In the current format, there are different laws for each major community. India is a diverse country and it 

is consists of various communities that derive there personal laws based on their beliefs the decision of 

the current government is to simply to ensure that we are all governed by a single law. Even the Supreme 

Court of India has indicated the need for laws that are common to all citize

through its ruling in different cases has repeatedly given a message that the personal laws I not final.
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Personal laws were first framed during the British Raj, mainly for Hindu and Muslim citizens. The 

British feared opposition from community leaders and refrained from further interfering within this 

domestic sphere. Indian state of Goa was separated from British India due to colonial rule in the 

erstwhile Portuguese Goa and Damaon, retained a common family law known as the Goa civil code

a with a uniform civil code till date. Following India's independence, Hindu 

were introduced which largely codified and reformed personal laws in various sects among 

like Buddhists, Hindus, Jains and Sikhs while exempted Christians

, being identified as distinct communities from Hindus. 

UCC emerged as a crucial topic of interest in Indian politics following the Shah Bano case

debate arose when the question of making certain laws applicable to all citizens without abridging the 

Fundamental Right of right to practice religious functions. The debate  then focused on the Muslim

ally based on the Sharia law, permitting unilateral  divorce, polygamy  and 

applying the Sharia law. UCC was proposed twice, in November 2019 and 

soon both of the times without introduction in parliament. The bill is 

reported to be being contemplated due to differences between BJP & RSS. It faces o

from Muslims, Indian left and conservative section of Hindus as a threat to religious freedom, while BJP 

continues to defend it as a "modern and scientific way of living". 

The Uniform Civil Code is not an invention of the ruling government. It was a proposal in the original 

constitution of India and was debated in the parliament in 1949 and n letter between 1951 and 1954, Even 

though the Prime Minister Mr. Jawaharlal Nehru was personally in support of the bill. He was unable to 

onvince the other members. This, it was agreed to place the responsibility of a Uniform Civil Code on 

the state by including it in the Directive Principles of state policy. This ended the first serious debate 

about the UCC and gave birth to various laws and law boards who created their respective customs and 

practices for their community to abide by. 

In the current format, there are different laws for each major community. India is a diverse country and it 

ies that derive there personal laws based on their beliefs the decision of 

the current government is to simply to ensure that we are all governed by a single law. Even the Supreme 

Court of India has indicated the need for laws that are common to all citizens. The Supreme Court 

through its ruling in different cases has repeatedly given a message that the personal laws I not final.

Personal laws were first framed during the British Raj, mainly for Hindu and Muslim citizens. The 

urther interfering within this 

due to colonial rule in the 

erstwhile Portuguese Goa and Damaon, retained a common family law known as the Goa civil code and 

a with a uniform civil code till date. Following India's independence, Hindu 

were introduced which largely codified and reformed personal laws in various sects among 

Christians, Jews, Muslims and 

Bano case in 1985. The 

debate arose when the question of making certain laws applicable to all citizens without abridging the 

Fundamental Right of right to practice religious functions. The debate  then focused on the Muslim  

ally based on the Sharia law, permitting unilateral  divorce, polygamy  and 

applying the Sharia law. UCC was proposed twice, in November 2019 and 

soon both of the times without introduction in parliament. The bill is 

. It faces opposition primarily 

from Muslims, Indian left and conservative section of Hindus as a threat to religious freedom, while BJP 

government. It was a proposal in the original 

constitution of India and was debated in the parliament in 1949 and n letter between 1951 and 1954, Even 

though the Prime Minister Mr. Jawaharlal Nehru was personally in support of the bill. He was unable to 

onvince the other members. This, it was agreed to place the responsibility of a Uniform Civil Code on 

the state by including it in the Directive Principles of state policy. This ended the first serious debate 

d law boards who created their respective customs and 

In the current format, there are different laws for each major community. India is a diverse country and it 

ies that derive there personal laws based on their beliefs the decision of 

the current government is to simply to ensure that we are all governed by a single law. Even the Supreme 

ns. The Supreme Court 

through its ruling in different cases has repeatedly given a message that the personal laws I not final.
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REDEFINING SECULARISM 

In a country that prides itself on being the world’s largest democracy and where debates on secularism 

occupy the centre stage every other day, for women of that country to still file petitions seeking 

maintenance after being divorced e in a very abrupt wave it is Shamefully, possibly the idea of different 

personal laws was feasible before but given the current scenario and the alarming rise in gender crimes, 

the UCC will unite the society against evils like gender inequality and misogyny. The entire world is 

seeking a rise in religious extremism and India can set a classic example of how a diverse nation can 

stand united, The youth of our country must come together to redefine secularism, we are quite was a 

pursuit on issues like net neutrality and the UCC deserves a similar enthusiastic treatment. 

 

HISTORY 

The British Government in 1840 on the basis of Lex Loci report had framed Uniform laws for crimes, 

evidence, and contract but personal laws of Hindus and Muslims are left by them somewhere 

intentionally. On the other hand, British India Judiciary provided for the application of Hindu, Muslim, 

and English law by British Judges. Also, in those days reformers were raising voice to frame laws related 

to women against the discrimination done by them basically under religious customs like Sati, etc. 

Constituent Assembly was set up to frame our Constitution in 1946 in Independent India which consists 

of both types of members: those who wanted to reform the society by adopting the Uniform Civil Code 

like Dr. B. R. Ambedkar and other was Muslim representatives who perpetuate personal laws. Also, the 

proponents of the Uniform Civil Code were opposed by the minority communities in the Constituent 

Assembly. As a result, only one line is added in the Constitution under Article 44 in Part IV of DPSP 

(Directive Principles of State Policy). 

 

MAKING OF THE CONSTITUENT ASSEMBLY 

It states that “The State shall endeavour to secure for the creating a Uniform Civil Code throughout the 

territory of India“. As it is incorporated in DPSP they are neither enforceable in the court nor any 

political discrepancy been able to go beyond it because minorities mainly Muslims felt that their laws are 

violated or abrogated by it. Then a series of Bills were passed to codify Hindu laws in the form of Hindu 

Marriage Act, 1955, The Hindu Succession Act, 1956, The Hindu Minority and Guardianship Act, 1956 

and the Hindu Adoption and Maintenance Act, 1956, are collectively known  as Hindu Code Bill (covers 

Buddhist, Sikhs, Jains as well as different religious denominations of Hindus) which allows right to 

divorce and inheritance to women, made caste irrelevant to marriage and abolished bigamy and 

polygamy. 
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Also, a mere three words regarding UCC not only affect our nation but are also enough to divide the 

nation into two categories due to which to take a decision on it becomes a little difficult. 

 

 

UNIFORM CIVIL CODE AND SHAH BANO CASE 

Mohammad Ahmed Khan vs. Shah Bano Begum is mainly known as Shah Bano Case. In this 

case, in 1985, Shah Bano moved to Supreme Court for seeking maintenance under section 

125 of the Code of Criminal Procedure when her husband divorced her after 40 years of 

marriage by giving triple-talaq and denied her regular maintenance. The Supreme Court gave 

the verdict in favour of Shah Bano by applying Section 125 of the Indian Criminal Code and 

it is applied to all citizens irrespective of religion. Then Chief Justice, Y.V. Chandrachud, 

observed that a Common Civil Code would help the cause of national integration by 

removing disparate loyalties to law. And so, the court directed Parliament to frame a UCC. 

On the other hand, Rajiv Gandhi Government was not satisfied from the court decision; 

instead of supporting it, the government enacted the Muslim Women (Protection of Rights on 

Divorce) Act, 1986 to nullify the Supreme Court judgement in Shah Bano Case and let the 

Muslim Personal Law prevails in a divorce matter. In this act, it was mentioned that Muslim 

woman has right for maintenance only for three months after the divorce i.e. iddat and then 

shifted her maintenance to her relatives or Wakf Board. 

 

CONCLUSION 

According to my point of view for an ideal state UCC would be an ideal safeguard of 

citizen’s rights. Its adoption will be a progressive legislation. With changing times, the need 

has arisen for having a Common Civil Code for all citizens, irrespective of religion, ensuring 

that their fundamental and Constitutional rights are protected. Even Secularism and National 

Integrity can also be strengthened by introducing UCC. 

At the end we should recall the words of Mahatma Gandhi: “I do not expect India of my 

dreams to develop one religion, i.e. to be wholly Christian or wholly Mussalman, but I want it 

to be wholly tolerant, with its religious working side-by-side with one another”. 
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