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FOREWORD 

 

More has been said about the writing of lawyers and judges than of any other group, except, 

of course, poets and novelists. The difference is that while the latter has usually been admired 

for their writing, the public has almost always damned lawyers and judges for theirs. If this 

state of affairs has changed in recent times, it is only in that many lawyers and judges have 

now joined the rest of the world is complaining about the quality of legal prose. 

My best wishes to all these student contributors, for their future endeavors. My best wishes 

and assurance to the readers that this will add a lot to the knowledge after reading this perfect 

case compilation. It’s not just for the legal fraternity but for anyone who has an interest in the 

field of law. 

By  

Vrinda Khanna & Nandini Mangla 
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PREFACE 

All India Legal Forum is replenished with information to give students a ready reference to 

the various areas of legal issues and news. All India Legal Forum is a team of more than 400 

law students across the country to tackle basic problems which a legal researcher faces in day 

to day life, putting forward the basic things needed for researching and drafting.  

 

The All India Legal forum strives at providing a valuable contribution to contemporary legal 

issues and development. The organization seeks to bring out a platform to provide resourceful 

insights on law-related topics for the ever-growing legal fraternity. All India Legal Forum 

doesn't just publish blogs but also guides the authors. Determination and dedication are 

considered as ultimate requisition to be a good researcher by the All India Legal Forum, it 

also thrives to instill the values. 

 

The reason behind the smoothed running of All India Legal Forum is the official structure of 

the organization in which different rules are allotted by considering the strengths of the 

students and giving them roles accordingly through various Boards and Committees 

incorporated in the Organisation. 

 

The Legal Fort Night subdues about the current legal issues and news happening around.  It 

consists of the summaries of the Supreme Court and High Court Judgements of the 14 days. 

The Legal Fort Night Team keeps compiling the judgments of the Supreme Court and high 

court regularly. The Legal Fort Night not only compiles the judgments of the Supreme Court 

and High Court, but it also deals with the static law. We’re glad to be a part of the All India 

Forum. Here’s an introduction to my team:  

Patron- in-Chief: Aayush Akar  

Editor-in-Chief: Shubhank Suman 

Senior Manager: Vrinda Khanna, Nandini Mangla  

Manager: Shristy Chaudhary  

Researchers: 
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SUPREME COURT JUDGMENTS 

SC ORDERS UTTRAKHAND GOVT. TO DEMOLISH FOUR ILLEGAL 

RELIGIOUS STRUCTURES IN HARIDWAR1 

 

The Supreme Court allowed the government of Uttarakhand until May 2021 to remove four 

illegal religious structures in Haridwar (State of Uttarakhand v. In Re Illegal Religious 

Structure). 

The plea was posed by an order of the High Court of Uttarakhand refusing the petition of the 

State seeking an extension to demolish such illegal structures in the State of Uttarakhand. 

Although one structure was in the district of Udham Singh Nagar, the remaining four were 

established by Akharas connected with the Maha Kumbh at Haridwar. 

Established in 2010, these structures are expected to be used during the Maha Kumbh held at 

Haridwar, which takes place once every 12 years and is scheduled to take place next between 

January 2021 and April 2021. 

The State averred in its petition that any attempt to demolish the structures at this point would 

exacerbate religious tensions in the State especially as during the Kumbh deities were housed 

in the religious structures. 

Therefore, time was sought until May for the demolition of these structures, with the State 

pointing out that by April 15, 2021, the Maha Kumbh would end. 

 

                                                             
1 Lydia Suzanne Thomas, Bar and Bench, Supreme Court Allows Uttarakhand Government Time Till May 2021 
To Demolish 4 Illegal Religious Structures at Haridwar, available at: 
https://www.barandbench.com/news/litigation/supreme-court-allows-uttarakhand-govt-time-demolition-illegal-
structures-haridwar 
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SC STAYS NAVY ORDER ON RELEASE OF WOMAN OFFICER, 

DISREGARDING PERMANENT COMMISSION CLAIM2 

 

The Supreme Court stayed a woman officer's release order issued by the Navy without 

considering her application for a permanent commission. 

A plea filed by Lt. Cdr. Harmeet Kaur was heard by the bench comprising Justices D. Y. 

Chandrachud, Indu Malhotra and Indira Banerjee, who submitted that a notice had been 

released stating that the SSC recruits would be considered for the Permanent Commission 

and that on the basis of the same notification, she had been recruited as a Short Service 

Commission Officer. 

The Navy, however, issued a letter stating that it would be released from service on 20 

November while the plea of the complainant was pending before the Armed Forces Tribunal. 

Before the bench, the complainant assured that her case was covered by the Union of India & 

Ors Judgment of March, 2020 of the Supreme Court. About V. Lt. Cdr. Annie Nagaraja & 

Ors, where to the extent envisaged in the notifications released by the Union Government on 

9 October 1991 and 6 November 1998 under Section 9(2) of the 1957 Act, the constitutional 

ban on the participation or registration of women in the Indian Navy has been lifted. 

In the case of Annie Nagaraja, the bench consisting of Justice D. Y. Chandrachud and Justice 

Hemant Gupta delivered a remarkable judgement where the term of service during which the 

women SSC officers are entitled to submit applications for a grant to the Permanent 

Commission is the same as that of their male counterparts. 

 

                                                             
2 India Legal, SC Stays Navy Order On Release Of Woman Officer, Disregarding Permanent Commission 
Claim, available at: https://www.indialegallive.com/top-news-of-the-day/news/sc-stays-navy-order-on-release-
of-woman-disregarding-permanent-commission-claim/ 
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SC ISSUES NOTICE TO KERALA GOVERNMENT ON PLEA TO FIX 

RETIREMENT AGE AS 60 FOR ALL GOVERNMENT SERVANTS3 

 

The Supreme Court issued a notice to the State of Kerala seeking to set the retirement age of 

government servants in Kerala at 60 years. 

Notice was issued on the special leave petition by a bench led by Justice Saju Nambadan and 

another v State of Kerala and others challenging the amendments introduced to the Kerala 

Service Rules to raise the retirement age from 56 years to 60 years only for those employees 

who entered service after 01.04.2013. 

 

SC: CREDITOR OF A FIRM IN LIQUIDATION CAN SEEK TRANSFER OF 

WINDING UP FROM HC TO NCLT4 

 

The Supreme Court held that any creditor of a company in liquidation" could become a party 

to the winding-up of the defaulting company petition and request the transfer of the case from 

                                                             
3 Sakshi Patil, Law Times Journal, SC Issues Notice To Kerala Government On Plea To Fix Retirement Age As 
60 For All Government Servants, available at: http://lawtimesjournal.in/sc-issues-notice-to-kerala-government-
on-plea-to-fix-retirement-age-as-60-for-all-government-servants/ 
4 The Economic Times, Any Creditor Of Firm In Liquidation Can Seek Transfer Of Winding Up Plea From HC 
To NCLT: SC, available at: https://economictimes.indiatimes.com/news/economy/policy/any-creditor-of-firm-
in-liquidation-can-seek-transfer-of-winding-up-plea-from-hc-to-nclt-sc/articleshow/79307771.cms 
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the high court to the National Company Law Tribunal (NCLT), formed under the new 

insolvency and bankruptcy law. 

Two legal questions were faced by a bench headed by Chief Justice S. A. Bobde and Justices 

A. S. Bopanna and V Ramasubramanian as to the circumstances in which a winding-up 

action pending in a high court could be transferred to the NCLT and in which case such a 

transfer could be ordered. 

In a judgement rendered by Justice Ramasubramanian, it was held that the liquidation 

proceedings are an ongoing legal process and that under company law, any creditor of the 

company in liquidation can become a party to the proceedings and request the transfer of the 

case from a high court to the NCLT to be treated under the 2016 Insolvency and Bankruptcy 

Code (IBC). 

 

TABLIGHI CASE: HC CONDITION RESTRICTING ENTRY TO INDIA FOR 10 

YEARS, NOT TO BE CONSIDERED IN FUTURE SAYS SC5 

 

The Supreme Court clarified that the condition put by the High Court of Karnataka on foreign 

nationals not to enter the country for the next 10 years would not be taken into consideration 

when deciding on any forthcoming visa applications for travel to India. 

"A bench consisting of Justices S Abdul Nazeer and Sanjiv Khanna stated, "We clarify that if 

the appellant and eight others similarly situated persons were to apply for a visa to visit India, 

the application(s) will be treated as legitimate without being affected by the instructions in 

paragraph I of the judgement under appeal dated 13.10.2020 and by the affidavit/undertaking 

submitted by the appellant and eight others. 

                                                             
5 Sabrang, Tablighi Case: HC Condition Restricting Entry To India For 10 Years, Not To Be Considered In 
Future Says SC, available at: https://sabrangindia.in/article/tablighi-case-hc-condition-restricting-entry-india-10-
years-not-be-considered-future-says 
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The applicant is a citizen of Kyrgyzstan and was detained for breaching visa conditions and 

was also booked for breaching the Foreigners Act, 1946. The petitioner and other similarly 

placed appellants had appealed against them to the Karnataka High Court to quash the FIR. 

An order dated October 13, 2020, quashed criminal proceedings against them and ordered the 

state to make the required arrangements or issuance of exit permits to them by a single high 

court judge bench. 

The Supreme Court left open the issue of whether the judgement in Crl.P. Karnataka High 

Court No. 6578/2019 will adhere to foreigners entering India with a valid passport and a valid 

visa. The high court's decision concerned how to deal specifically with illegal migrants who 

commit offences in India. 

 

SUPREME COURT DISMISSES EX-BSF JAWAN'S PLEA CHALLENGING PM 

NARENDRA MODI'S ELECTION FROM VARANASI6 

 

The Supreme Court has dismissed the petition filed by Ex-BSF Jawan Tej Bahadur Yadav's 

petition challenging the election of the Prime Minister Narendra Modi from Varanasi 

constituency in the 2019 Lok Sabha elections. On November 18, top court had reserved 

orders in the plea and had said that the issue concerned with the most important office of the 

country, i.e. the PMO and that it cannot be kept pending indefinitely. This happened after the 

counsel for petitioner sought adjournments and pass over many times during the hearing. 

 

SUPREME COURT GRANTS INTERIM BAIL TO IMMIGRATION AGENT ON 

CONDITION TO BRING BACK YOUTHS ARRESTED BY BAHAMAS POLICE7 

                                                             
6 Radhika Roy, Live Law, Breaking: Supreme Court Dismisses Ex-BSF Jawan’s Plea Challenging PM 
Narendra Modi’s Election From Varanasi, available at: https://www.livelaw.in/top-stories/breaking-supreme-
court-dismisses-ex-bsf-jawans-plea-challenging-pm-narendra-modis-election-from-varanasi-166302  
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The Supreme Court on Monday granted interim bail to a Punjab-based immigration agent, 

accused of cheating the complainant by inducing him to part with Rs. 40 lakhs on the promise 

of sending his children to the USA, who were sent somewhere else altogether, their 

whereabouts being unknown. Hearing the SLP against the November, 2019 order of the 

Punjab and Haryana High Court denying regular bail, the bench headed by Justice Ashok 

Bhushan was of the view that the petitioner is entitled to be released on interim bail subject to 

such terms and conditions as may be fixed by the Trial Court which may also include the 

condition that the petitioner shall make an effort to locate and bring back the children of the 

informant and he shall render all necessary assistance to the State as well as to the Union of 

India. 

 

SUPREME COURT SENIOR ADVOCATES SUPPORT FARMERS8 

 

Rajiv Kahosla and H. S. Phoolka Supreme Court senior lawyers stand with farmers who are 

against the New Farm Law. Senior lawyers said that the demands made by farmers are valid 

and the government should accept them. They also added that the Haryana government is 

making attempts to block farmers. Saying that the farmers belong to certain political parties is 

not fair as many of them are from village areas. Senior lawyer Rajiv Khosla informed that 

                                                                                                                                                                                              
7 Mehal Jain, Live Law, Supreme Court Grants Interim Bail To Immigration Agent On Condition To Bring Back 
Youths Arrested By Bahamas Police, available at: https://www.livelaw.in/top-stories/sc-grants-interim-bail-to-
immigration-agent-on-condition-to-bring-back-youths-arrested-by-bahamas-police-166298  
8 India Legal, Spureme Court Senior Advocates HS Phoolka, Rajiv Khosla Express Solidarity With Dilli Chalo 
Farmers’ Protest, available at: Supreme Court senior advocates HS Phoolka, Rajiv Khosla express solidarity 
with Dilli Chalo farmers' protest 
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there will be meeting held on December 4 by bar council in which decision to hold an all- 

India agitation will be taken. Khosla had already written a letter to our respected Prime 

Minister Narendra Modi regarding jurisdiction of civil courts. Jurisdiction of civil court had 

been taken out from the New Farm Bill. They started with Dili Chalo march led by farmers. 

Farmers from Punjab and Haryana have gathered around Delhi for the same. 

 

COVID-19 PATIENTS TREATED AS UNTOUCHABLES9 

 

COVID-19 patients are treated as untouchables when posted regarding the same is pasted 

outside their home said Justice Ashok Bhushan, R. Subhash Reddy and Mr. Shah. Solitary 

General Tushar Mehta said that some States are practicing this on their own to prevent the 

spread of infection. On 15 November the Supreme Court asked the centre to issue guidelines 

regarding same. The bench observed that if Delhi government has agreed in the High court 

not to paste posters then why centre is not coming up with guidelines dealing with the matter. 

On November 3 AAP government told Delhi High court to ask all its officials not to paste 

posters outside home of COVID-19 person and those who have tasted posters were asked to 

remove. Mr. Kalra said that sharing details of COVID-19 on WhatsApp and circulating 

names to Resident Welfare Association (RWAs) will lead to drawing a necessary attention.  

 

P. CHIDAMBARAM'S COMMENT ON RESERVATION AND BJP10 

                                                             
9 The Hindu, With Posters Outside Homes, COVID-19 Patients Treated As Untouchables, Says SC, available at: 
https://www.thehindu.com/news/national/with-posters-outside-homes-COVID-19-patients-treated-as-
untouchables-says-supreme-court/article33220083.ece 
10 The Hindu, BJP, Govt. Cannot  Distance Themselves From SC Verdict On Reservation: Chidambaram, 
available at: https://www.thehindu.com/news/national/bjp-govt-cannot-distance-themselves-from-sc-verdict-on-
reservation-chidambaram/article30782338.ece 
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Congress leader P Chidambaram said that if BJP do not agree with Supreme Court judgement 

on reservation let them say whatever they want. The government and BJP cannot ignore 

Supreme Court judgement on reservation not being mandatory. Uttrakhand BJP government 

has put some arguments regarding same which have been accepted by the court. He said that 

“BJP must own up to the judgement and tell us if it will allow the declaration of law to 

remain unchallenged". Supreme Court mention that States are not bound to provide 

reservation in appointments and right to claim quota in promotion is not Fundamental Right. 

 

'LIBERTY CAN’T BE TAKEN AWAY IN THIS MANNER’: SC SETS ASIDE HC 

ORDER DISMISSING PLEA AFTER LAWYER’S MULTIPLE ABSENCES11 

 

The Supreme Court said “Liberty of a citizen cannot be taken away in this manner”, while 

setting aside the Punjab and Haryana High Court order which had dismissed a plea filed by a 

man on the grounds that his lawyer had remained absent on four occasions during the 

hearing. 

The Bench of Justices D. Y. Chandrachud, Indu Malhotra and Indira Banerjee 

observed that the high court was “manifestly in error” in rejecting the revision in default and 

it ought to have appointed another lawyer as amicus curiae to assist it in the matter which 

pertained to conviction under the Arms Act. 

 

                                                             
11 The Times Of India, SC Sets Aside High Court Order, Says Liberty Of Citizen Can’t Be Taken Away In This 
Manner, available at: https://timesofindia.indiatimes.com/india/sc-sets-aside-high-court-order-says-liberty-of-
citizen-cant-be-taken-away-in-this-manner/articleshow/79349953.cms  
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SIDDIQUE KAPPAN ARREST12 

 

The Kerala Union of working Journalists filed a hebeas corpus petition before the Supreme 

Court of India seeking the release of Siddique Kappan , who was arrested by the UP police on 

October 5, when he was going to Hathras to report. 

The petitioners said Kappan’s detention was illegal and violated fundamental rights 

guaranteed under Articles 14, 19 and 21 of the Constitution. The petitioners have contended 

that the detention was in violation of the guidelines issued by the top court in D. K. Basu vs. 

State of West Bengal and various other judgments. The petitioners argued that the arrest was 

made to obstruct Kappan from carrying out his duties as a journalist. It further stated that 

neither the family members nor the colleagues of Kappan were informed about his arrest. 

Senior lawyer Kapil Sibal, appearing for the KUWJ, cited the example of the Arnab 

Goswami case while demanding Kappan’s release. He further submitted that he will rely on 

the order in the case of Arnab Goswamis to seek the release of the journalist Kappan from the 

custody. 

On 2nd December, the Court adjourned the hearing till next week to enable the KUWJ to 

implead the wife and daughter of Kappan in the petition. 

 

ATTORNEY GENERAL GRANTS HIS PERMISSION TO INITIATE CONTEMPT 

OF COURT PROCEEDINGS AGAINST COMIC ARTIST RACHITA TANEJA13 

                                                             
12 Live Law, Siddique Kappan Case: KUWJ To Implead Wife And Daughter Of Journalist; Supreme Court 
Adjourns Hearing Next Week, available at: Siddique Kappan Case : KUWJ To Implead Wife & Daughter Of 
Journalist; Supreme Court Adjourns Hearing Next Week 
13 Debayan Roy, Bar And Bench, Breaking: Attorney General KK Venugopal Grants Consent To Initiate 
Contempt Proceedings Against Comic Artist Rachita Taneja For Tweets, available at: Attorney General KK 
Venugopal grants consent for contempt against Richa Taneja 
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After the Supreme Court had granted bail to republic TV Editor-in-chief Arnab Goswami, a 

comic tweet came by Rachita Taneja which depicted the BJP, the Apex court and the reporter 

along with the caption “tu jaanta nhi mera baap koun hai”. The Attorney General Venugopal 

stated that the tweet implies that the Supreme Court is biased towards the ruling party and he 

called it contempt of the Supreme Court of India.  

While highlighting one of the tweets in his response to the request for contempt proceedings, 

the Attorney General had said, "Today people boldly and brazenly condemn the Supreme 

Court and its judges in what they believe is freedom of speech". 

"It is time that people understand attacking the Supreme Court unjustifiably and brazenly will 

lead to punishment," he had added. 

 

CONSTRUCTION OF ROADS14 

 

The Supreme Court heard the MC Mehta case regarding the felling of 2,940 trees for 

constructing roads in Uttar Pradesh. The bench comprising Chief Justice of India S. A. 

Bobde, Justices A. S. Bopanna, V. Rama Subramanian said that if the trees are retained, the 

road may not be necessarily straight and not capable of high speed.  

                                                             
14 India Legal, UP Plea To Cut 2,940 Trees: Supreme Court Says Cutting 90-Year-Old Tree And Planting 
Sapling Is Just Not The Same Thing, available at: https://www.indialegallive.com/constitutional-law-
news/supreme-court-news/up-pwd-plea-2940-trees-supreme-court-babul-banyan-gulmohar/ 
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The Chief Justice of India said there is no information available regarding the age of the trees 

since it is said that there cannot be compensation to a 100-year tree which is cut down. 

 

CHAR DHAM PROJECT15 

 

In the matter of increasing the road width for the Char Dham Project, the Supreme Court on 

Wednesday asked the High Powered Committee to consider the application of the Ministry of 

Defence and the Ministry of Road Transport in two weeks. The ministries had sought 

permission for the widening of the road in border areas and the completion of the Char Dham 

road project with the originally specified width. 

The Supreme Court has ordered to include a representative of the Wildlife Institute of India, 

Dehradun, a representative of the Regional Office in Dehradun, Ministry of Environment and 

Forests, a representative of the Physical Research Laboratory from the Department of Space, 

Central Government, Ahmedabad, Defence related to border road matters, in the High 

Powered Committee. 

 

PALGHAR LYNCHING CASE: SUPREME COURT ADJOURNS HEARING TILL 

NEXT WEEK ON SG’S REQUEST16 

                                                             
15 India Legal, Centre Asks Supreme Court To Review Char Dham Road Project Order, available at: 
https://www.indialegallive.com/top-news-of-the-day/news/centre-supreme-court-char-dham-road-project-order/ 
16 Indian Legal, Palghar Lynching Case: Supreme Court Adjourns Hearing Till Next Week On SG’s Request, 
available at: https://www.indialegallive.com/constitutional-law-news/courts-news/palghar-lynching-case-
supreme-court-nia-cbi/ 
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The Supreme Court three-judge bench of Justices Ashok Bushan, Subhash Reddy and MR 

Shah heard a batch plea seeking CBI and NIA probes into the Palghar lynching case, alleging 

bias in the present investigation by the state authorities. 

 

SUPREME COURT EXTENDS PAROLE FOR RAJIV GANDHI ASSASSINATION 

CONVICT AG PERARIVALAN BY A WEEK17 

 

The court has extended the parole granted by the Madras High Court to Perarivalan by a 

week. Last month, owing to the life convict’s multiple health complications in the wake of 

the pandemic, the Madras High Court had extended his parole by two more weeks till 

November 23. 

 

SUPREME COURT ASKS STATES TO FILE STATUS, COMPLIANCE REPORTS 

IN 2 DAYS ON PROPER TREATMENT OF COVID PATIENTS AND DIGNIFIED 

HANDLING OF DEAD BODIES18 

                                                             
17 Radhika Roy, Live Law, Rajiv Gandhi Assassination Case: Supreme Court Extends Perarivalan’s Parole By 
A Week,  available at: Rajiv Gandhi Assassination Case: Supreme Court Extends Perarivalan's Parole By A 
Week 
18 India Legal, Supreme Court Asks States To File Status, Compliance Reports In 2 Days On Proper Treatment 
Of COVID Patients And Dignified Handling Of Dead Bodies, available at: https://www.indialegallive.com/top-
news-of-the-day/news/supreme-court-COVID19-status-report/ 
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The three-judge bench of Justices Ashok Bhushan, R. Subhash Reddy and M. R. Shah heard 

the case and has asked the states to file their current status report as well as compliance 

report. The case has been slated for next hearing on Friday. 

 

KIRPA RAM (D) v. SURENDER DEO GAUR 

 

The present appeal has been preferred by Defendant No. 4, against the concurrent findings of 

three Courts arising out of a suit for permanent injunction. 

Earlier, the plaintiffs had filed a suit for declaration challenging the vesting of the said land in 

Gaon Sabha in a suit filed on 20.7.1959. The said suit was decreed on 7.10.1960 holding that 

the plaintiffs are owners and Bhumidars of land comprising in Khasra No. 238. The Union of 

India had filed an application under Section 161-B of the Delhi Land Reforms Act, 1954 for 

setting aside the said decree dated 7.10.1960 but such application was dismissed by Sub-

Judge, First Class, Delhi on 24.5.1968. 

 

TRIAL COURT 

In view of the pleadings of the parties, the following issues were framed by the trial court: 
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1. Whether any notice under section 70 of the Bombay Societies Act as extended to the 

Delhi was not necessary to be served on the defendants no. 1 to 3 before instituting 

the present suit? If so, then to what effect? (Objected to). 

2. Whether this Court has no jurisdiction to try this suit as mentioned in the written 

statement? 

3. Whether the plaintiffs are the owners in possession of the land in dispute bearing 

khasra no. 238 as alleged in the plaint? 

4. Whether the land in dispute formed the part of khasra no. 238 of village Basai 

Darapur, Delhi as alleged in the plaint? 

5. Whether the land in dispute formed the part of khasra no. 79 situated in village Shakar 

Pur as mentioned in the written statement? (objected to) 

6. Whether this suit is properly valued for the purposes of court fee and jurisdiction? If 

not, then to what effect? 

7. Whether the suit is bad on account of mis-joinder of defendants as mentioned in the 

written statement? If so, then to what effect? 

8. Whether the plaintiffs are entitled for a decree for permanent injunction claimed in the 

plaint? 

With respect of Issue No. 2, the learned trial court held that the suit was a simpliciter suit for 

injunction and the Court has the jurisdiction to find out in which khasra number the land in 

dispute falls. It was thus held that suit land falls in Khasra No. 238 in Village Basai Darapur 

and is in the possession of the plaintiffs, therefore, the suit was decreed. Issue Nos. 4 and 5 

were taken up for decision together. The plaintiffs had produced site plan pertaining to the 

year 1953-54 when consolidation took place in Village Shakarpur. The plaintiffs also 

produced site plan of Village Basai Darapur. The learned trial court held that the 

consolidation had taken place in Village Shakarpur and not in Village Basai Darapur. 

Therefore, the area of Khasra No. 238 could not be reduced from 4 Bighas 3 Biswas to 2 

Bighas 6 Biswas. Further the court added that the present defendants, who are third parties, 

have no right to challenge the said judgment and decree passed in favour of the present 

plaintiffs. Therefore, Trial Court holds that plaintiffs are the owners of khasra no. 238, village 

Basai Darapur. 
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In the memorandum of second appeal, the defendant No. 4 alleged that the following 

substantial questions of law arise for consideration: 

1. Whether the appellate court could in law dispose of the appeal without deciding the 

Preliminary issue of jurisdiction of the civil court. 

2. Whether the appellate court could in law dispose of the appeal without passing any 

order on the application dated 18th October, 1984 of the appellant under Order 41, 

Rule 27 of the Civil Procedure Code for permission to lead additional evidence? 

3. Whether the appellate court in law was jurisdiction in not considering the provision of 

section 28 of the Delhi Land Revenue Act, 1974 which bars the jurisdiction of the 

Civil Court to entertain boundary disputes? 

The first substantial question of law was based on an interim order passed by the First 

Appellate Court on 9.5.1996 wherein the parties were directed to first address the arguments 

on the issue of jurisdiction. It has also come on record that the High Court had directed 

reconstruction of the record of the First Appellate Court on 31.7.2007, as the same was 

destroyed in an incident of fire during the year 1996. The second substantial question of law 

raised was in respect of an application for additional evidence filed under Order XLI Rule 27 

of the Civil Procedure Code. The defendant No. 4 sought to produce the revenue record, 

Khasra Girdawari for the years 1953-54, 1954- 55, 1955-56, 1956-57, 1966-67 and 1983-84, 

Jamabandi for the year 1944-45 and mutation No. 2151, all of which pertained to Village 

Basai Darapur vide the said application. 

The learned senior counsel for the appellants vehemently argued that the jurisdiction of Civil 

Court is barred as it is a boundary dispute between the Village Basai Darapur and Village 

Shakarpur and such dispute has to be decided in terms of Section 28 of the Delhi Land 

Revenue Act, 1954 by the Commissioner. 

The High Court vide judgment dated 25.8.2008 dismissed the second appeal filed by the 

appellants herein. Aggrieved by the findings of the High Court, defendant No. 4 is in appeal 

before this Court. 

 

ARGUMENT (APPELLANT) 
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The primary argument raised by learned counsel for the appellants is that the High Court has 

dismissed the appeal without framing any substantial question of law which is mandatory in 

terms of Section 100 of the Code. It was submitted that since the High Court has dismissed 

the appeal without framing substantial question of law, the matter should be remitted back to 

the High Court for determination of such substantial question of law framed by the 

appellants, as reproduced above. It has been argued that the First Appellate Court had ordered 

that the question of jurisdiction of Civil Court would be decided first, however the appeal was 

decided without dealing with the said issue. It is, thus, said to have caused serious prejudice 

to the rights of the appellants. Similarly, the application under Order XLI Rule 27 of the Code 

was not decided which was again prejudicial to their rights. 

 

OBSERVATION 

None of the judgments referred to by the learned counsel for the appellants mandate the High 

Court to frame substantial questions of law while upholding the findings recorded by the First 

Appellate Court. All the judgments referred to by the learned counsel for the appellants 

except in Md. Mohammad Ali are the judgments wherein the High Court has set aside the 

findings of the First Appellate Court without framing substantial questions of law. In Md. 

Mohammad Ali, this Court found that the High Court erred in dismissing the appeal without 

formulation of substantial question of law which arises for consideration. This Court held as 

under: 

The proposition of law relating to ouster of a cosharer vis-a-vis adverse possession had been 

overlooked by the High Court. There are also certain other aspects of the matter which could 

not be overlooked and probably would require closer examination by the High Court. The 

High Court while determining the question should have formulated substantial questions of 

law in terms of section 100 of the Code of Civil Procedure, 1908. In absence of formulation 

of such substantial questions of law, probably the High Court committed the errors as pointed 

out hereinbefore. In a judgment reported as Ashok Rangnath Magar v. Shrikant Govindrao 

Sangvikar (2015) 16 SCC 763, this Court held that the second appeal can be dismissed 

without even formulating the substantial question of law. The Court held as under: 

"18. In the light of the provision contained in section 100 CPC and the ratio decided by this 

Court, the following conclusion was drawn: 
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1. On the day when the second appeal is listed for hearing on admission if the High 

Court is satisfied that no substantial question of law is involved, it shall dismiss the 

second appeal without even formulating the substantial question of law; 

2. In cases where the High Court after hearing the appeal is satisfied that the substantial 

question of law is involved, it shall formulate that question and then the appeal shall 

be heard on those substantial question of law, after giving notice and opportunity of 

hearing to the respondent.  

3. In no circumstances the High Court can reverse the judgment of the trial court and the 

first appellate court without formulating the substantial question of law and 

complying with the mandatory requirements of section 100 CPC." 

 

JUDGEMENT 

In view of the above findings, the court doesn’t find any error in the judgment and order of 

the High Court dismissing the Second Appeal. The present appeal is thus dismissed. Pending 

applications, if any, shall stand disposed of.  

UMC TECHNOLOGIES PRIVATE LTD. v. FOOD CORPORATION OF 

INDIA 

 

This appeal is directed against the order dated 13.02.2019 passed by the High Court of 

Madhya Pradesh at Jabalpur in Writ Petition No. 2778 of 2019. By the impugned order, the 

High Court has dismissed the writ petition and has upheld the validity of the order dated 

09.01.2019 passed by respondent no.1, namely Food Corporation of India (for short 'the 

Corporation') through its Deputy General Manager (Personnel), who is respondent no. 2 

herein, to terminate a contract of service with the appellant and to blacklist the appellant from 

participating in any future tenders of the Corporation for a period of 5 years. 
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FACTS 

The Corporation had issued a Bid Document on 25.11.2016 inviting bids for appointment of a 

recruitment agency to conduct the process of recruitment for hiring watchmen for the 

Corporation’s office. The appellant submitted its bid on 21.12.2016 and was eventually 

declared as the successful bidder vide the Corporation’s letter dated 28.03.2017. After 

completion of the formalities, the appellant was appointed for a period of 2 years w.e.f. 

14.02.2017 for undertaking the tendered work of conducting recruitment of watchmen for the 

Corporation. As part of its work, on 01.04.2018, the appellant conducted a written exam for 

eligible aspirants for the post of watchman with the Corporation at various centres in Madhya 

Pradesh. On the same day, a Special Task Force of Bhopal Police arrested 50 persons in 

Gwalior, who were in possession of certain handwritten documents which prima facie 

appeared to be the question papers related to the examination conducted by the appellant. The 

police filed a charge sheet on 03.08.2018 against certain persons including an employee of 

the appellant. Upon receipt of the above information, the Corporation issued a show cause 

notice dated 10.04.2018 to the appellant informing the appellant about the said arrest and 

seizure of documents which appeared to contain question papers related to the examination 

conducted by the appellant. This notice alleged that the appellant had breached various 

clauses of the Bid Document dated 25.11.2016 on the ground that it was the sole 

responsibility of the appellant to prepare and distribute the question papers as well as conduct 

the examination in a highly confidential manner. Several clauses of the Bid Document were 

listed in the said notice dated 10.04.2018 and the Corporation alleged that the appellant had 

violated the same due to its abject failure and clear negligence in ensuring smooth conduct of 

the examination. The said notice directed the appellant to furnish an explanation within 15 

days, failing which an appropriate ex-parte decision would be taken by the Corporation. 

 

ARGUMENT 

APPELLANT 

It was submitted that the Corporation had no power under the above quoted or any other 

provisions of the Bid Document dated 25.11.2016 to blacklist the appellant. It was argued 

that above quoted Clause 10 titled “Disqualifications Conditions”, which has been relied 
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upon by the Corporation, merely lays down eligibility criteria and does not grant any power 

of future blacklisting. It was further alleged that the said clause was also not mentioned in the 

show cause notice dated 10.04.2018 issued by the Corporation. The said show cause notice 

was also impinged upon by the appellant by submitting that it failed to meet the requirements 

of natural justice as it neither mentioned the grounds necessitating action nor specified what 

actions were proposed to be taken. Thus, Shri Banerji submitted that in the absence of a valid 

show cause notice, the consequent blacklisting order cannot be sustained. He further 

highlighted the outsized impact of the Corporation’s impugned order on the appellant in as 

much as the Corporation’s branches in other States as well as other government corporations 

have now issued as many as 5 notices to the appellant to cancel contracts or prevent the 

appellant from participating in their tender process and have also forfeited or withheld 

outstanding payments and security deposits. He argued that due to the domino effect of the 

Corporation’s blacklisting of the appellant, the appellant has unreasonably suffered 5 

punishments at the hands of the Corporation which is disproportionate and tantamounts to the 

civil death of the appellant. 

CORPORATION 

The learned counsel appearing on behalf of the Corporation argued that due to the negligence 

of the appellant, the entire recruitment process had to be scrapped and the same has deprived 

several applicants of employment and undermined the confidence of the public in the 

recruitment process of the Corporation. In relation to the issue of blacklisting, he submitted 

that since the appellant had breached the terms of the contract by leaking the question papers 

for the examination, it was not in public interest to permit it to participate in future tenders. 

He further submitted that the appellant must have been aware of the possibility of the 

punishment of blacklisting as the same was provided for in the Bid Document. Thus, it was 

argued that since the blacklisting order was made as per the Bid Document and after issuance 

of a show cause notice, to which the appellant was granted ample time to reply to, the 

Corporation’s impugned blacklisting order dated 09.01.2019 cannot be challenged. 

 

OBSERVATION 

The mere existence of a clause in the Bid Document, which mentions blacklisting as a bar 

against eligibility, cannot satisfy the mandatory requirement of a clear mention of the 
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proposed action in the show cause notice. The Corporation’s notice is completely silent about 

blacklisting and as such, it could not have led the appellant to infer that such an action could 

be taken by the Corporation in pursuance of this notice. Had the Corporation expressed its 

mind in the show cause notice to black list, the appellant could have filed a suitable reply for 

the same. Therefore, the court is of the opinion that the show cause notice dated 10.04.2018 

does not fulfil the requirements of a valid show cause notice for blacklisting. In our view, the 

order of blacklisting the appellant clearly traversed beyond the bounds of the show cause 

notice which is impermissible in law. As a result, the consequent blacklisting order dated 

09.01.2019 cannot be sustained. 

 

JUDGEMENT 

In view of the conclusion that the blacklisting order dated 09.01.2019 passed by the 

Corporation is contrary to the principles of natural justice, it is unnecessary waste to consider 

the other contentions of the learned counsel for the appellant. Having regard to the peculiar 

facts and circumstances of the present case, the court deem it appropriate not to remit the 

matter to the Corporation for fresh consideration. 

For the foregoing reasons, the appeal succeeds and it is accordingly allowed. The order dated 

13.02.2019 passed by the High Court is set aside. The Corporation’s order dated 09.01.2019 

is hereby quashed only so far as it blacklists the appellant from participating in future tenders. 

The parties will bear their own costs. Pending application(s), if any, shall stand disposed of. 

 

RATTAN SINGH v. NIRMAL GILL 

 

These appeals take exception to the common Judgment and decree of the High Court of 

Punjab and Haryana at Chandigarh(1), dated 27.05.2019 in R.S.A. Nos. 2901/2012 and 
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3881/2012, whereby the High Court reversed the concurrent findings of the trial Court and 

the first appellate Court and decreed the suits of the plaintiff. 

 

FACTS 

Harbans Singh was the owner of various stretches of land at Nawanshahr, Jalandhar and 

Hoshiarpur which, upon his death in the year 1963, devolved upon the plaintiff, her step 

brothers defendant Nos. 3 to 6 and her step mother in six equal shares. The plaintiff and the 

defendant Nos. 3 to 6 had cordial relations and the plaintiff used to frequently visit her 

maternal home. The dispute between the parties pertains to a General Power of Attorney 

(GPA) purported to have been executed by the plaintiff on 28.06.1990(3) in favour of 

defendant No. 1 and consequently sale deeds executed by defendant No. 1 as an attorney of 

the plaintiff. Sale deeds dated 29.06.1990 and 03.07.1990 purported to have been executed 

directly by the plaintiff are also disputed by the plaintiff. The case of the plaintiff is that the 

defendants sought her signatures on blank papers in the year 1990 under the guise of 

preparation and processing of documents for the purpose of getting the estate left behind by 

their father mutated in their names. Reposing complete trust in her step brothers, the plaintiff 

signed the papers and handed it over to the person tasked for that purpose by the step brothers 

defendant Nos. 3 to 6. Thereafter, the defendant No. 3 visited plaintiff's matrimonial home at 

Delhi asking her to come to village Kalyanpur in June 1990 for getting the said mutation 

effected. Accordingly, the plaintiff visited the village and stayed there for 3 or 4 days. 

Subsequent to the retirement of her husband in the year 1999, the plaintiff shifted to Mohali 

and being closer to her maternal home, the frequency of her meeting the relatives increased. 

In a wedding function of a relative at Jalandhar in February 2001, where the plaintiff and her 

step brothers defendant Nos. 3 to 6 were present, one of her cousins Rustam Singh had 

mentioned to her in a conversation that the defendant Nos. 3 to 6 had sold a part of the 

property which they jointly held with the plaintiff. Upon learning about the said fact, the 

plaintiff made enquiries in that regard including verified revenue records whence she learnt 

about existence of a GPA purported to have been executed in 1963(4) by all the legal heirs of 

Harbans Singh including the plaintiff, in favour of defendant No. 3 and based on the said 

GPA, the estate of Harbans Singh had already been mutated in their joint names in November 

1963. The plaintiff also discovered the existence of aforementioned disputed documents 

which were executed without her knowledge, during her visit to the village in the year 1990. 
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The plaintiff claimed the aforementioned documents to be a result of fraud perpetrated upon 

her by her step brothers defendant Nos. 3 to 6 and her step sister-in-law defendant No. 1, who 

got those documents scribed, forged the plaintiff's signature onto them and got them 

registered. On the other hand, the defendants denied that defendant No. 3 went to Delhi to 

call the plaintiff to village Kalyanpur. They claimed that the plaintiff had come there on her 

own and stayed with the defendant Nos. 3 to 6 for about a month. She had personally 

instructed the scribe to prepare the aforesaid documents and she had duly executed and got 

them registered. Therefore, all the transactions made by the plaintiff directly, as well as 

through her constituted attorney, are valid. 

 

TRIAL COURT 

The trial Court on 23.04.2001 against the aforementioned defendant Nos. 1, 3 to 6 and 19 

others, seeking declaration as hereunder that the sale deed dated 05.07.2000 vide document 

No. 2213 of land measuring 2 Marla 5 Sarsahi being 1/2 share of the land measuring 7 Marlas 

2 Sarsahi bearing Khewat No. 1401, Khatauni No. 2098, Khasra No. 6967 (35), situated in 

Village Premgarh, H.B. No. 247, Tehsil and District Hoshiarpur, as per Jamabandi for the 

year 1996-97 by defendant no. 1 as Mukhtar of the plaintiff in favour of defendant no. 2 is 

illegal, void and ineffective as against the rights of the plaintiff and that the mutation no. 

13795 to the extent of 1/2 share of 65/68th share i.e. 1/2 share of 7 Marlas 2 Sarsahi is null 

and void and is liable to be set aside and the plaintiff is not bound by the same. Thus, the trial 

court passed the judgement against the defendant. 

 

FIRST APPEAL 

In view of the above discussion the appeal is partly accepted to the extent that the appellant-

plaintiff is owner in possession of land measuring 9 marlas out of the land measuring 4 

Kanals 13 Mis. As fully detailed in the sub head note (ii) of the plaint. Therefore, the findings 

of the learned trial Court with regard to this effect only are reversed and set aside. However, 

there is nothing on record calling interference of this court in the remaining findings arrived 

at by the Ld. Trial Court which are based on the correct appreciation of facts and evidence on 

the file. No order as to costs. Decree sheet be prepared. The learned lower court record be 

returned and appeal file be consigned to the record room." 
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The first appellate Court vide another judgment of even date, however, upheld the judgment 

of the trial Court in reference to C.S. No. 172/2002 in toto. 

Nirmal Gill (respondent No. 1) filed second appeals before the High Court being R.S.A. No. 

2901/2012 and R.S.A. No. 3881/2012 against Civil Appeal No. 3/2009 and Civil Appeal No. 

4/2009 respectively. While admitting the second appeal, the High Court formulated two 

questions as substantial questions of law. The same read thus: 

1. Whether the findings of the learned Courts below are sustainable in view of the fact 

that the question of fraud was apparent? 

2. Whether the findings of the learned courts below are in accordance with the settled 

provisions of law and the questions of law and the question of fraud and limitation 

had been wrongly decided by the courts below? 

 

HIGH COURT 

The High Court opined that the trial Court as well as the first appellate Court committed 

manifest error and misapplied the settled legal position. On this finding, the High Court went 

on to reverse the concurrent opinion of two Courts. 

Being aggrieved, the defendant Nos. 1, 4 to 6 and the subsequent purchasers approached this 

Court by way of present appeals. The former set of appeals [arising out of SLP(C) Nos. 

2132621327/ 2019] had been preferred by defendant Nos. 1, 4 to 6 and the latter [arising out 

of SLP(C) Nos. 2977529776/ 2019] by the subsequent purchasers. 

 

OBSERVATION 

When the plaintiff is specifically stating to have received the information in some family 

function, then she was required to examine that person from whom she received the 

information. But no such evidence is coming forward. Moreover, when the Court has come to 

the conclusion that the disputed documents were executed by Harcharan Kaur (Joginder 

Kaur) on dated 29.06.1990, 28.06.1990, 03.07.1990, then in those circumstances, if any fraud 

etc. has been played upon by the plaintiff, the plaintiff was required to file the suit within the 

period of three years. So apparently the suit filed by the plaintiff is barred by limitation. 
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Therefore, the said issues stand decided in favour of the defendants and against the plaintiff. 

The first appellate Court in its judgment confirmed the findings of the trial Court that the 

suits were barred by limitation. While doing so, the first appellate Court had also proceeded 

on the wrong premise that the family function was held in December, 2001. Finally, the first 

appellate Court held that since the 1990 GPA had been proved to have been executed by 

plaintiff, the question of acquiring knowledge in the family function loses significance. In 

contrast, the High Court had noted that the factum of the family function and plaintiff's 

presence thereat was admitted by defendant No. 4. The High Court then went on to reverse 

the findings of the trial Court and the first appellate Court whilst opining the testimony of 

Rustam Singh cements the case of the plaintiff and it was apparent that the plaintiff had no 

reason to suspect her brothers at an earlier point of time and she was not even aware of the 

acts of the defendants. 

It is settled that the standard of proof required in a civil dispute is preponderance of 

probabilities and not beyond reasonable doubt. In the present cases, though the discrepancies 

in the 1990 GPA are bound to create some doubt, however, in absence of any tangible 

evidence produced by the plaintiff to support the plea of fraud, it does not take the matter 

further. Rather, in this case the testimony of the attesting witness, scribe and other 

independent witnesses plainly support the case of the defendants. That evidence dispels the 

doubt if any; and tilt the balance in favour of the defendants. Suffice it to observe that since 

the plaintiff could not establish the existence of fraud, it must follow that the suits are exfacie 

barred by limitation. As to the title of the subsequent purchasers, since the 1990 GPA had 

been proved, there is no reason to doubt their bonafides. In view of the foregoing discussion, 

the Court hold that the trial Court and the first appellate Court had appreciated the evidence 

properly and that view being a possible view, the High Court ought not to have disturbed the 

same in the second appeal and that too on surmises and conjectures. 

 

JUDGMENT 

The present appeals are allowed and the impugned judgment and decree passed by the High 

Court is set aside. The judgment and decree passed by the first appellate Court is hereby 

restored. No order as to costs. Pending applications, if any, are disposed of. 
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HIGH COURT JUDGMENTS 

CHILDREN BEING FORCED TO BEG/SELL THINGS IS VIOLATION OF 

ARTICLE 21A: KARNATAKA HC ASKS STATE FOR SCHEME ON 

IDENTIFICATION OF DESTITUTE CHILDREN19 

 

The High Court of Karnataka ordered the state government and Bruhat Bengaluru 

Mahanagara Palike (BBMP) to implement a system for identifying the town's homeless and 

destitute children. 

While hearing a petition seeking the prohibition of children from selling goods at traffic 

junctions in Bengaluru, the Court followed this direction. 

For the purpose of the survey, a division bench headed by Chief Justice Abhay Shreeniwas 

Oka added that the government and BBMP could include prominent social organisations. 

It is a serious problem because under Article 21A of the Constitution, children required to 

perform such acts are deprived of their constitutional rights.' In addition, if circumstances 

force them to do so, it could also be a breach of Article 21,' the bench observed. 

The High Court said that it would pass its orders under the Juvenile Justice (Care and 

Protection of Children) Act after going through BBMP’s report 

The court said that the implementation of the Karnataka Prohibition of Beggary Act will also 

have to be looked into. 

In this regard, the High Court directed the BBMP to conduct a survey to identify such 

children in Bengaluru. The court said that once the survey is completed and the report is 

                                                             
19 The Times Of India, Karnataka HC: Identify Kids Selling Knick Knacks At Junctions, available at: 
https://timesofindia.indiatimes.com/city/bengaluru/karnataka-hc-identify-kids-selling-knick-knacks-at-
junctions/articleshow/79313942.cms 
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submitted to the court, it will issue appropriate directions on implementing the Juvenile 

Justice Act. The court also said that BBMP can enlist the help of NGOs to conduct the 

survey.  

 

‘BASED ON FALSE COMPLAINT A PERSON IS IN JAIL FOR 77 DAYS’: KERELA 

HIGHCOURT GRANTS BAIL TO RAPE-ACCUSED HEALTH WORKER AFTER 

VICTIM SAID INTERCOURSE WAS CONSENSUAL20 

 

While granting bail to a health worker accused of raping a woman who had come to him for 

getting a COVID Negative Certificate, the Kerala High Court directed the Director General 

of Police to take appropriate action against the victim who deposed that it was consensual 

sex.  

The Court was disposing the third bail application filed by the health worker. The previous 

two bail applications were dismissed by the Court and he was in jail for about 77 days. 

 

COMPLAINT ABOUT NON-AVAILABILITY OF COVID19 VACCINE IN INDIA 

THOUGH AVAILABLE IN OTHER COUNTRIES: ALLAHABAD HIGH COURT 

TO DISCUSS WITH ICMR TODAY21 

                                                             
20 Live Law, ‘Based On False Complaint A Person Is In Jail For 77 Days’: Kerela Highcourt Grants Bail To 
Rape-Accused Health Worker After Victim Said Intercourse Was Consensual, available at: 
https://www.livelaw.in/news-updates/kerala-high-court-grants-bail-to-rape-accused-health-worker-after-victim-
said-intercourse-was-consensual-166289  
21 Akshita Saxena, Live Law, Complaint About Non-Availability Of Covid19 Vaccine In India Though Available 
In Other Countries: Allahabad High Court To Discuss With ICMR Today, available at: 
https://www.livelaw.in/news-updates/complaint-about-non-availability-of-covid19-vaccine-in-india-though-
available-in-other-countriesallahabad-high-court-166291 



 

The Allahabad High Court has expressed its inclination to get in touch with the Indian 

Council of Medical Research (ICMR) to enquire about the status of development/ 

administration of vaccine for COVID

Siddhartha Varma and Ajit Kumar has asked the Central Government to put it in touch with 

the authority so as to verify the allegations of administration of 

count. 

 

M/S TAMIL NADU STATE MARKETING CORPORATION LTD. vs

The appellant herein, original writ petitioner filed the aforesaid writ petition before the High 

Court challenging the validity of Section 40(a)(iib) of the Income Tax Act, 1961.

The impugned judgment and order passed by the High Court is hereby quashed and

and the matter is remitted to the High Court to decide the writ petition on merits with respect 

to challenge to the vires of Section 40(a)(iib) of the Income Tax Act. However, it is made 

clear that no opinion is expressed on merits with respect 

40(a)(iib) of the Income Tax Act.

 

                                                             
22 2020 SC 617, available at: https://www.latestlaws.com/latest
617-sc/  
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The Allahabad High Court has expressed its inclination to get in touch with the Indian 

Council of Medical Research (ICMR) to enquire about the status of development/ 

COVID-19 virus. A Division bench comprising of Justices 

hartha Varma and Ajit Kumar has asked the Central Government to put it in touch with 

the authority so as to verify the allegations of administration of COVID vaccine in foreign 

TE MARKETING CORPORATION LTD. vs. UNION OF 

INDIA22 

 

he appellant herein, original writ petitioner filed the aforesaid writ petition before the High 

Court challenging the validity of Section 40(a)(iib) of the Income Tax Act, 1961.

The impugned judgment and order passed by the High Court is hereby quashed and

and the matter is remitted to the High Court to decide the writ petition on merits with respect 

to challenge to the vires of Section 40(a)(iib) of the Income Tax Act. However, it is made 

clear that no opinion is expressed on merits with respect to legality and validity of Section 

40(a)(iib) of the Income Tax Act. The appeal is accordingly allowed. No order as to costs.

https://www.latestlaws.com/latest-caselaw/2020/november/2020

The Allahabad High Court has expressed its inclination to get in touch with the Indian 

Council of Medical Research (ICMR) to enquire about the status of development/ 

virus. A Division bench comprising of Justices 

hartha Varma and Ajit Kumar has asked the Central Government to put it in touch with 

vaccine in foreign 

. UNION OF 

he appellant herein, original writ petitioner filed the aforesaid writ petition before the High 

Court challenging the validity of Section 40(a)(iib) of the Income Tax Act, 1961. 

The impugned judgment and order passed by the High Court is hereby quashed and set aside 

and the matter is remitted to the High Court to decide the writ petition on merits with respect 

to challenge to the vires of Section 40(a)(iib) of the Income Tax Act. However, it is made 

to legality and validity of Section 

The appeal is accordingly allowed. No order as to costs. 

caselaw/2020/november/2020-latest-caselaw-
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JATINDERVEER ARORA vs. STATE OF PUNJAB23 

 

Mr. Ranjit Kumar, the learned Senior Counsel for the petitioners submits that as the matters 

relate to alleged sacrilege of the holy book, Shri Guru Granth Sahibji in different places in 

Punjab, deep anguish and bitterness is generated amongst a particular religious group, who 

form majority of the population in the State of Punjab and therefore the accused who are 

members of the Dera Sacha Sauda sect, are facing bias and prejudice and are unlikely to get a 

fair trial in the face of strong presumption of culpability. The order sheet of the proceedings 

reflects clearly that the Magistrate administered caution and duly satisfied himself on both 

occasions to ensure that legal procedures were followed and statement was free and not under 

pressure. Nonetheless, the State as assured to this Court, must make all arrangement to ensure 

safe conduct of proceedings at the trial courts and also provide adequate security to the 

petitioners and their associates as might be warranted from the security perspective. It is 

however made clear that the observations in this judgment are only for disposal of these 

petitions and should have no bearing for any other purpose. Subject to the aforesaid 

cautionary observation, the cases are dismissed. 

 

DIRECTOR GENERAL OF POICE vs. RAJENDRA KUMAR DUBEY24 

 

                                                             
23 2020 SC 618, available at: https://www.latestlaws.com/latest-caselaw/2020/november/2020-latest-caselaw-
618-sc/  
24 2020 SC 619, available at: https://www.latestlaws.com/latest-caselaw/2020/november/2020-latest-caselaw-
619-sc/  
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The issue which has arisen for our consideration is the validity of the Judgment passed by the 

High Court in exercise of its writ jurisdiction to set aside the order of compulsory retirement 

passed by the statutory authorities against the respondent, and substituting it by an order of 

re-instatement with all consequential benefits, and 50% back wages. 

The appeal is allowed, and the Judgment of the High Court is set aside. And the Order of 

compulsory retirement passed on 05.12.2007 by the Chief Security Commissioner, as 

affirmed by the Director General, R.P.F. vide Order dated 19/21.05.2008 is restored. The 

Respondent has stated in his written submissions that the Gratuity which was payable to him, 

has not been released by the Department so far.  It is directed to release Gratuity, if due and 

payable to the Respondent from 05.12.2007, within a period of six weeks from today, along 

with interest as provided by Section 7(3A) of the Payment of Gratuity Act, 1972 read with 

the applicable Office Memorandum / Notification issued by the Government of India. The 

Appeal is accordingly allowed in the above terms, with no order as to costs. Pending 

applications, if any are disposed of accordingly. 

 

‘HUSBAND ALLEGEDLY IN ILLEGAL CUSTODY OF WIFE’: MADRAS HIGH 

COURT25 

 

On Friday, the Madras High Court appointed an Advocate Commissioner to enquire into the 

allegations of a person that his friend (the Detenu), is under the illegal custody of his own 

wife (Detenu's wife). 

The Bench of Justice M. M. Sundresh and Justice D. Krishnakumar was hearing a habeas 

corpus plea filed by the friend of the alleged Detenu inter alia, alleging that the Detenu is in 

the illegal custody of the third respondent, who is none other than his wife. 

                                                             
25 Sparsh Upadhyay, Live Law, ‘Husband Allegedly In Illegal Custody Of Wife’: Madras High Court Appoints 
Advocate-Commissioner To Enquire Into Allegations, available at: https://www.livelaw.in/news-
updates/husband-allegedly-in-illegal-custody-of-wife-madras-high-court-appoints-advocate-commissioner-to-
enquire-into-allegations-166214 
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DELHI COURT SEEKS REPLY FROM IVESTIGATING OFFICER ON UMAR 

KHALID’S RIOT CASE26 

 

On Saturday, a Delhi Court issued notice to DCP, Crime Branch and sought a detailed reply 

from the investigating officer on a plea filed by former JNU student Umar Khalid in a rioting 

case connected to northeast Delhi violence of February. 

Khalid had files an application before the court of stemming from FIR number registered by 

Khajuri Khas police station for placing on record material facts and seeking directions. 

 

DELHI HIGH COURT HAS SOUGHT CENTRE’S RESPONSE ON A PETITION BY 

NGO 

 

The Delhi High Court has sought centre’s response on a petition by NGO. The plea alleged 

the right to privacy was being endangered by the execution of surveillance systems like CMS, 

NETRA and NATGRID.Thus going against the judgment by the Supreme Court in P.S 

Puttuswamy. The NGO has sought directions to the centre to permanently stop the execution 

of the surveillance projects. 

Justice D.N Patel and Justice Prateek Jalan has issued notice to the Ministry of Home Affairs, 

IT, Communications and law and justice to file their counter affidavit. 

                                                             
26 Aamir Khan, The Times Of India, Delhi Court Seeks Reply From Investigating Officer On Umar Khalid’s 
Plea In Riot Case,  available at: https://timesofindia.indiatimes.com/city/delhi/court-seeks-reply-from-io-on-
khalids-plea-in-riot-case/articleshow/79346285.cms 
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KARNATAKA HIGH COURT DIRECTS STATE GOVERNMENT TO INSTRUCT 

ALL INVESTIGATING OFFICERS IN CRIMINAL CASES AGAINST MPS, MLAS, 

AND MLCS TO TAKE MEASURES TO ENSURE THE PROTECTION OF 

WITNESSES 

 

The Karnataka High Court on Tuesday directed the state government to instruct all 

investigating officers in criminal cases against MPs, MLAs, and MLCs to take measures to 

ensure the protection of witnesses as per the witness protection scheme. 

The court also said that investigating officers should inform witnesses about the availability 

of the witness protection scheme and tell them that protection can be sought by making an 

application in the prescribed form to he member secretary of the competent authority set up 

under scheme. 

 Apart from 36 cases in which the state of Karnataka is the prosecuting agency, there are 136 

cases in which agencies like the CBI, SFIO and Lokayukta are the prosecuting agencies, 

Senior Advocate Aditya Sondhi appearing as amicus curiae in the matter informed the Court. 

The Court has now posted the matter for further hearing on December 18. 

 

PUNJAB AND HARYANA HIGH COURT REFUSES TO DISMISS PETITION 

FILED AGAINST ILLEGAL DETENTION OF FARMERS 
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The Punjab and Haryana court on Tuesday refused to dismiss the petition filed against the 

illegal detention of farmers, who are protesting on the borders of Delhi for their demands. 

The protests by the farmers from Punjab and Haryana against the three agricultural laws and 

the detention of farmers by Haryana police who were moving to Delhi were challenged in the 

High Court. The petition stated that the detention of farmers by police clearly falls within the 

definition of illegal detention. The High Court strongly reprimanded the Haryana government 

for charging a hefty bail amout for release of farmers. 

 

MANOHAR LAL JAT & ORS. ETC. v. STATE OF RAJASTHAN & ORS. 

ETC. 

 

FACTS 

On 01.09.2009, the Finance Department of the Government of Rajasthan granted approval for 

creation of 531 posts of Tax Assistants. This newly created post was augmented by further 23 

posts, which were added to the cadre; the final tally of such newly created posts of Tax 

Assistants became 554. Amendments to the Rajasthan Commercial Taxes Subordinate 

Services General Branch Rules, 1975, made with effect from 01.12.2010, prescribed the 

manner of filling of posts of Tax Assistants. Schedule-I of the Amendment Rules defined the 

manner of filling of the posts in the following terms: 

“100% by direct recruitment: 

(a) 80% by the appointing authority in accordance with Schedule III 

(b) 20% by selection from amongst ministerial staff of the commercial taxes department that 

by way of departmental examination in accordance Schedule II” 
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On 4th October 2010, a Departmental Selection Committee was constituted for recruitment of 

both categories. 

The results of these tests for the DPs were announced on 14.06.2011 and the department 

issued promotion letters on 23.06.2011. On 24.06.2011 the appellants were issued with letters 

for police verification and medical test. By this time however the DPs had already been 

promoted and had taken charge of their posts. The appointment orders of the DRs were issued 

subsequently; on 04-07-2011. 

 

QUESTION OF ATTACK 

Prominent Ground of Attack in the writ petition were that the recruitments of the DRs and 

DPs took place simultaneously and that the departmental candidates were mala fide issued 

with appointment letters earlier, for no reason except to ensure that their dates of entry into 

the cadre of tax inspectors were earlier, in order to favour their further career progression. 

 

SINGLE JUDGE OF HIGH COURT 

A learned Single Judge of the High Court by Judgment dated 25.05.2017 considered Rule 27 

of the concerned Rules (hereafter called the "Seniority Rules"). 

The Single Judge took particular notice of Rule 27(2) which stated that those who undergo 

recruitment process in an earlier selection will be placed at senior positions to those who 

undergo recruitment in a selection by a later process. The Single Judge concluded as follows: 

A glance of Rule 2 (1) would reveal that the advertisement dated 25th January, 2011, was 

issued with reference to the vacancies of the year 2010-2011. Obviously, the advertisement 

dated 24th May, 2011, would be a recruitment process with reference to the vacancies of the 

subsequent year 2011-2012. The respondents are curiously silent on this aspect in their 

counter affidavits as well as during the arguments. 

A conjoint reading of Rule 2(1) and 27 of the Rules of 1975, would leave no room of any 

doubt that the persons selected and appointed as a result of a selection process, which is not 

subject matter to review and revision, shall rank senior to the persons who are selected and 

appointed as a result of subsequent selection. 
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Thus, the phrase 'subsequent selection' under Rule 27 read with Section 2(1) leads to logical 

conclusion that the petitioners are employees who were appointed in a previous selection and 

the private respondents (departmental employees), are the persons who were accorded 

appointment in a ‘subsequent selection’.  

Hence, those departmental candidates cannot be allowed to march over and above in the 

seniority to the petitioners, who are the successful selected candidates of a previous selection 

process. 

 

DIVISION BENCH SPECIAL APPEAL 

The Court held that the main provision of the Rule 27 was amended on 10.10.2002 which 

added a second proviso and that the proviso would operate when two selections are for one 

and the same category. The relevant observations of the Division Bench are as follows: 

“In our opinion, there is conflict between the main provision of rule 27 and second proviso. If 

proviso is applied taking into consideration the earlier and subsequent selection followed by 

appointment then, in a given case, where a selection was started earlier to subsequent but the 

appointment is given first to those selected pursuant to subsequent selection, the relevance of 

the date of appointment gets nullified. 

It is because of appointment of the candidates pursuant to the subsequent selection prior to 

the appointment of the candidates out of earlier selection. They would not get seniority 

despite earlier appointment and, thereby, significance to the date of appointment given in 

Rule 27 would be violated. The proviso cannot nullify the main provision and, in those 

circumstances, consideration of two provisions has to be made. The proviso would operate 

when two selections are for one and the same category.” 

 

SLP 

In the present case the candidates had to undergo training and in fact they had undergone 

training in batches, as already stated. In that view of the matter their seniority had rightly 

been determined by the Railway authority on the basis of their respective merit obtained in 

the examination held at the end of the training period. The Tribunal committed error by 
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altering the said seniority on the basis of a rule which was not in existence on the date the 

vacancy arose and, on the date, when the selection was completed.” 

 Keeping in mind that the advertisements (for filling the entire cadre, in both the quotas or 

streams of recruitment) were issued one after the other, and more importantly, that this was 

the first selection and recruitment to a newly created cadre, the delay which occurred on 

account of administrative exigencies (and also the completion of procedure, such as 

verification of antecedents) the seniority of the promotes given on the basis of their dates of 

appointment, is justified by Rule 27 in this case. The impugned judgment, in the opinion of 

this court, is not erroneous; it does not call for interference. 

 

NOY VALLESINA ENGINEERING S.P.A., (NOW KNOWN AS NOY 

AMBIENTE S.P.A) v. JINDAL DRUGS LTD. & ORS. 

 

FACTS 

The appellant company (hereafter "NV Engineering" or "the appellant") was at the relevant 

time, incorporated under Italian law and involved in the setting-up and construction of plants 

for production of synthetic fibres, polymers and ascorbic acid. The respondent (hereafter 

"Jindal") is a public limited company incorporated under relevant Indian law. In1994, Jindal 

negotiated with a company - Engineering Chur AG of Sagenstrasse 97, 7001 Chur, 

Switzerland (hereafter,'Enco') and, on 30.01.1995 entered into four related agreements with 

Enco to set up an ascorbic acid plant in India. These were: 

i. Engineering Contract for Ascorbic for Acid Plant (ECAAP, or “plant contract”); 

ii. Supply contract for Ascorbic Acid plant (SCAAP or “supply contract”); 

iii. Service agreement for Ascorbic Acid plant (SAAAP “service contract”); and 

iv. License agreement for Ascorbic acid plant (LAAAP “license contract”). 



 

Page 41 of 99 
 

Under the plant contract, Enco agreed to provide Jindal with technical information and basic 

engineering documentation for the construction, commission, operation and maintenance of 

the Ascorbic Acid Plant ("the plant"). In consideration of Enco's obligations, Jindal was to 

pay a total fee of Swiss Francs 86,00,000/- in the manner provided in the Agreement. ECAAP 

as well as the other three agreements had an arbitration clause. In March 1995, with the 

consent of the respondent, Enco assigned ECAAP to NV Engineering. All the obligations of 

Enco towards Jindal were taken over by NV Engineering. 

Disputes arose between Jindal and NV Engineering. The latter terminated the agreement and 

claimed damages. 

CONTENTION 

Appearing for the appellant, NV Engineering, Mr. Joydeep Gupta, learned senior counsel, 

urged that the impugned judgment is unsupportable in law because a foreign award cannot be 

challenged under Section 34 of the Act. It was urged that the three-judge decision in Bhatia 

International10 and the subsequent holding in Venture Global11 were both held to be 

incorrect in the larger, five judges ruling in Bharat Aluminium Company vs Kaiser 

Aluminium Technical Services Inc12("BALCO" hereafter). 

Learned counsel submitted that even the caveat in BALCO that a class of foreign awards 

made prior to its pronouncement cannot aid Jindal's essential argument with respect to 

maintainability of a challenge under Section 34 and that such challenge under Part I is 

untenable. 

Mr. Gupta relied on the other hand on BALCO extensively in support of his argument that 

the foreign awards in this case, having been rendered outside India under the aegis of the ICC 

cannot be challenged merely because a condition in the underlying contract says that the law 

governing the agreement, would be Indian law. The following discussion in BALCO was 

pressed into service: “It would, therefore, follow that if the arbitration agreement is found or 

held to provide for a seat/place of arbitration outside India, then the provision that the 

Arbitration Act, 1996 would govern the arbitration proceedings, would not make Part I of the 

Arbitration Act, 1996 applicable or enable the Indian courts to exercise supervisory 

jurisdiction over the arbitration or the award. 

It would only mean that the parties have contractually imported from the Arbitration Act, 

1996, those provisions which are concerned with the internal conduct of their arbitration and 
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which are not inconsistent with the mandatory provisions of the English procedural law/curial 

law. This necessarily follows from the fact that Part I applies only to arbitrations having their 

seat/place in India. 

 

JUDGMENT 

The court has not considered the merits of the substantive challenge to the enforcement order, 

because the parties were not heard and therefore, it would not be fair to comment on it. 

Further, Jindal has proceeded on the assumption that its appeal to the Division Bench on this 

aspect is pending. In view of the finding of this court that such an appeal (against an order of 

enforcement) is untenable by reason of Section 50, the merits of Jindal's objections to the 

single judge's order, are open for it to be canvassed in appropriate proceedings. 

Such proceedings cannot also be a resort to any remedy under the Code of Civil Procedure. In 

the event Jindal chooses to avail of such remedy, the question of limitation is left open, as 

this court is conscious of the fact that Fuerst Day Lawson is a decision rendered over 10 years 

ago; it settled the law decisively and has been followed in later judgments. It cannot be said 

that Jindal was ignorant of the law. 

 

CONCLUSION 

In view of the foregoing discussion, the impugned judgment and order is hereby set aside; the 

appeal is allowed in the above terms. Costs quantified at ₹ 1,50,000/- shall be paid by the 

respondent No.1. 
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NEWS 

VICTIM OF FALSE RAPE ACCUSATION: CHENNAI COURT AWARDS RS.15L 

AS COMPENSATION TO MAN WHO FACED TRAIL OVER 7 YEARS27 

 

A XVIII Additional City Civil Court in Chennai has awarded ₹15 lakh as compensation to a 

man named Santhosh, who was arrested on charges of rape and was made to face trial for 

over 7 years. 

Judge Dr. R. Sathya Santosh was hearing a suit filed by the plaintiff, Santosh under Order 

VII, Rule 1 CPC for directing the defendants (Woman and her mother) to jointly and 

severally to pay him, a sum of Rs. 30, 00,000/ as damages and for cost. 

 

BHARTI SINGH AND HUSBAND HARSH SENT TO JUDICIAL CUSTODY TILL 

DECEMBER 428 

 

On Sunday, a magistrate court in Mumbai sent television comedian Bharti Singh and her 

husband Harsh Limbachiya to judicial custody till December 4. On Saturday, the Narcotics 
                                                             
27 Sparsh Upadhyay, Live Law, Victim Of False Rape Accusation: Chennai Court Awards Rs.15 Lakh As 
Compensation To Man Who Faced Trail Over 7 Years, available at: https://www.livelaw.in/news-
updates/victim-of-false-rape-accusation-chennai-court-awards-man-rs-15-lakh-as-compensation-who-166222 
28 Sparsh Upadhyay, Live Law, Mumbai Court Remands Bharti Singh And Husband Haarsh To Judicial 
Custody Till December 4, available at: https://www.livelaw.in/news-updates/mumbai-court-remands-bharti-
singh-husband-haarsh-to-judicial-custody-till-december-4-166218  
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Control Bureau arrested Bharti and Harsh under the provisions of NDPS Act after raiding 

their production office and residence where 86.5 grams of ganja was found. In a press release, 

NCB said Bharti and Harsh accepted the consumption of ganja. 

Special public prosecutor Atul Sarpande sought NCB custody since 86 grams of ganja was 

found in possession but Harsh’s lawyer Ayaz Khan argued that there is no requirement for 

NCB custody as it was an allegation of personal consumption but the case of peddling drugs. 

The hearing on their bail applications will take place on Monday. 

 

“UNDER AN OBLIGATION TO GIVE ALL POSSIBLE EXPLANATION 

REGARDING THE CAUSE OF THE DEATH IN THE STATEMENT RECORDED 

UNDER SECTION 313 OF CRPC AND MERE DENIAL COULD NOT BE THE 

ANSWER IN SUCH SITUATION”29 

 

Supreme Court has convicted husband for the murder of his wife after noting that he had 

offered no explanation but the gap which takes place inside the privacy of house the court 

said that in such situation of incidents happening wouldn’t the privacy of the house the 

accused is “under an obligation to give all possible explanation regarding the cause of the 

death in the statement recorded under section 313 of CRPC and mere denial could not be the 

answer in such situation”. 

A divisional bench of justice Sanjay’s Krishna and Justice Roy dismissed the appeal in 

Jayantilal Verma vs. state of Madhya Pradesh and affirmed the Madhya Pradesh judgment. 

This was related to a death of daughter in law who was found dead in court in her 

                                                             
29 Live Law, When Death Takes Place Inside Privacy Of House, Onus Is On Residents To Give Explanation: 
Supreme Court, available at: https://www.livelaw.in/top-stories/when-death-takes-place-inside-privacy-of-
house-onus-is-on-residents-to-give-explanation-supreme-court-166108 
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matrimonial home in 1999 the doctor examined end a point that the death was homicidal in 

post mortem report. Later the trial court convicted the husband and the father in law mother 

in law of the dead person. The case is wholly based on the circumstantial evidence as there 

was a suicide which was ruled out as there was scratch mark in her neck later the High Court 

sustained the conviction of the husband but acquitted the mother in law and father in law, 

who died during the pendency of the case. High Court stated that since the incident has taken 

place in the house it was on the person deciding on the House to give her explanatory to the 

incident. The High Court has referred Section 106 of Indian Evidence Act which states that 

the burden of facts within the special knowledge person is upon him. In fact the family 

members were in the home before the actual incident took place. While dismissing the appeal 

the apex court examined that the appellant was completely in the judicial custody for 14 

years. 

 

NO CHARGE OF TRIAL JUDGE IN ACTOR SEXUAL ASSAULT CASE30 

 

The Kerala High Court dismissed the petition filed by the prosecution and victim seeking to 

change the judge holding trial in the sensational actor sexual assault case in 2017 after do you 

special hearing by public prosecutor who represented the victim the High Court also strayed 

and stated the details for the dismissal of transfer petition which will be known after the 

release of copy of order. Before the High Court prosecutors commented that trial judge 

remind mute spectator when the victim was found harassed Anne intimated by lawyers of the 

accused during cross examination. When the prosecution expressed a lack of confidence with 

the judge, the proper course would have to be in return to the High Court informing about the 

same for the presiding judges choose not to do so which was submitted by the prosecutor. it 
                                                             
30 Live Law, [Breaking] No Charge Of Trial Judge In Actor Sexual Assault Case; Kerala High Court Dismisses 
Transfer Pleas Of Victim & Prosecutor, available at: https://www.livelaw.in/news-updates/no-change-of-trial-
judge-in-actor-sexual-assault-case-kerala-high-court-dismisses-transfer-pleas-of-victim-prosecution-166127 
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was also submitted that the victim was forced to undergo an “ordeal” of cross examination 

for about 1910 days during which irrelevant unnecessary questions bear rice against her 

character. 

“Most of the time victim was weeping. I was compelled to speak about the horrific details 

before a large group of advocates. The judges could not control the court. No judge would 

have allowed putting such questions to a victim of a horrific sexual crime” he submitted. 

The judges directly contacted the foreign sick laboratory for the report on the examination of 

the memory card and it was handed over to the accused person without giving a copy to the 

prosecution as this proceeding was against the order of the Supreme Court. It was also stated 

that at every stage there was an announcement of a victim and the witness. Justice further 

asked for assigning the case to a woman judge.. The trial was specially assigned to this court 

by the High Court with the request of the victim for a woman judge to try the case. The 

honorable Supreme Court directed to take urgent action to resume the trial. In 2019 while 

rejecting the plea for a copy of memory card containing a visuals of sexual crime. The 

Supreme Court has ordered that the trial in the case should be completed expeditiously, 

preferably within six months. The accused was in custody for 88 day and so High Court 

granted him bail. 

 

RAHMAT VS INCOME TAX, APPEAL NO: CIC/CCITJ/A/2019/10874731 

 

Right to seek information regarding income of husband under Right to information Act: 

Central information Commission has partly allowed the wife's appeal seeking the information 

regarding the income of the husband under right Information Act 2005. It was held relying on 

the certain High Court orders where it was held that wives are entitled to get to know about 

the husbands’ remuneration and the income tax authority to provide the appellant the income 

                                                             
31 Live Law, Wife Can Seek Information About Husband’s Income Under Right To Information Act: CIC, 
available at: Wife Can Seek Information About Husband's Income Under Right To Information Act: CIC 
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of her husband’s in a generic details. The Commission relied on the case of Sunita Jain vs. 

Pavan Kumar Jain, it was opted, 

“While dealing with the Section (1)(j) Off the act we cannot lose sight of the fact that the 

appellant and the respondent number one or the husband and wife and wife she’s entitled to 

know what the remuneration of the responded no:1 is getting “ 

This was also stated with many other cases such as Rajesh Ramachandra vs. Maharashtra, 

While Collecting information about the income of an individual to a complete stranger is 

inappropriate whereas the wife has right to accessibility. 

 

UP GOVERNMENT TELLS SC, SIDDIQUE KAPPAN WAS USING GRAB OF 

JOURNALISM TO DDSTURB LAW AND OTHER IN HATHRAS32 

 

It was a matter that there is no locus to approach the top courts under article 32 petition, since 

he is not in an illegal custody or confinement but in a judicial custody. It was started that the 

petition filed by Kerala Union of Working Journalists directly under Article 32 of the 

Constitution is not maintainable and it is for the person in judicial custody to approach 

jurisdictions of the High Court namely in Allahabad High Court. It was alleged that Siddique 

Kappan is the office secretary of Popular Front of India and that it was revealed during 

investigation that he alone with other activist and the student wing leaders were going to 

Hathras under grab of journalism with a very determined design to create cast divided and 

disturb the laws and order. Application filed seeking permission for the VC meeting of 

Kappan with his family members and the lawyers after judicial magistrate was also refused. 

                                                             
32 Sanya Talwar, Live Law, Siddique Kappan Was Using’ Garb Of Journalism’ To Disturb Law & Order In 
Hathras: UP Govt Tells SC, available at: Siddique Kappan Was Using 'Garb Of Journalism' To Disturb Law & 
Order In Hathras: UP Govt Tells SC 
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TN BAR COUNCIL MOVES MADRAS HIGH COURT FOR CRIMINAL ACTION 

AGAINST EX HIGH COURT JUDGE C. S. KARNAN33 

 

A criminal petition was filed by a Bar Council of Tamil Nadu against the retired High Court 

judge for passing a rape threat and sexual colored remarks against the wives of Judges 

present and retired judges. The petitioner stated that in a viral video shared shows the 

unparliamentarily languages against the wives of the judges. The Bar council of Tamil Nadu 

represented to move the petition for the registrations of FIR and appropriate proceeding. It is 

also stated that Karnan has become a threat to a judicial and legal system through the social 

platform making unethical and unparliamentarily comments against judiciary and its 

functioning. The Council has acknowledged that the judges cannot give their constitution 

position to defend themselves like other individual and it has therefore sort intimidation of 

criminal contempt proceeding against Karnan. The charges have also been registered under 

section 153 and 509 of IPC and section 67-A of IT act. It has to be noted that he was already 

underwent imprisonment till December 2017 for charges framed earlier. 

 

UTTAR PRADESH BECOMES FIRST STATE TO DISBURSE LOANS UNDER PM 

SVANIDHI SCHEME 

 

                                                             
33 Live Law, TN Bar Council Moves Madras High Court For Criminal Action Against Ex-HC Judge CS Karnan, 
available at: TN Bar Council Moves Madras High Court For Criminal Action Against Ex-HC Judge CS Karnan 
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Uttar Pradesh has become the first state in India to disburse highest number of loans under 

the ambitious PM SVANidhi Scheme. PM Narendra Modi will be disbursing loans to 3 lakh 

beneficiaries under the scheme on October 27, 2020. The scheme was launched on June 1, 

2020 with an aim to benefit street vendors in rural, pre-urban and urban areas. 

 

BHARAT BIOTECH TO FILE FOR COVAXIN APPROVAL BY JUNE 2021 

 

Hyderabad-based drug maker, Bharat Biotech looks forward to file for regulatory approval of 

its COVID-19 vaccine "COVAXIN" by June 2021. The company is about to begin the 3rd 

stage of clinical trials for COVAXIN by November 2020. The trials will be conducted over 

26,000 volunteers and if the results come out to be positive, the company will file for vaccine 

approval. 

 

INDIA TO HOST 3RD INDIA-US 2+2 MINISTERIAL DIALOGUE 

 

India will on October 27, 2020 host the 3rd India-US 2+2 Ministerial Dialogue in New Delhi. 

The information was shared by the Ministry of External Affairs. Mark T. Esper, the US 
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Secretary of Defence and Michael R. Pompeo, the US Secretary of State have already arrived 

in India to attend the dialogue. 

 

BANGLADESH LAUNCHES ‘NO MASK, NO SERVICE’ POLICY TO FIGHT 

COVID-19 

 

Bangladesh Government launched the ‘no mask, no service’ policy to combat the COVID-19 

pandemic. Under the policy, the services will be provided to only those people who wear face 

mask. No one will be permitted to enter the offices without face masks. All the offices in 

Bangladesh have been directed to put up the ‘no mask, no service’ notice on their notice 

board. 

 

EU ENVIRONMENT MINISTERS STRIKE A DEAL ON CLIMATE LAW 

 

European Union Environment Ministers have struck a deal on climate law to make the target 

of zero emission by 2050 legally binding. However, the bloc has decided to discuss on 2030 

target of emissions-cutting later in December 2020. 
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RBI GAINS ONE MILLION FOLLOWERS ON TWITTER 

 

The Reserve Bank of India (RBI) has become the first Central Bank among others to gain 1 

million followers on its Twitter Handle. The announcement regarding this was made by RBI 

Governor Shaktikanda Das through a twitter post on November 22, 2020. The RBI has 

surpassed the US Federal Reserve and European Central Bank to become the most popular 

central bank on Twitter. 

 

FORMER ASSAM CM TARUN GOGOI PASSES AWAY 

 

Former Assam Chief Minister Tarun Gogoi died on November 23, 2020 following multiple-

organ failure. He was 86. He took his last breath at Guwahati Medical College and Hospital 

(GMCH), where he had been on ventilator since November 21, 2020. Gogoi had tested 

positive for novel Coronavirus in August 2020. 

 

INDIA TO HOST 2023 G20 SUMMIT 

India will be hosting the G20 Summit in 2023. The announcement regarding the same was 

made by the grouping leaders of G20. Earlier, India was scheduled to host the Group of 20 

Summit in 2022, which was coinciding with the 75th Indian Independence Day. 
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PM NARENDRA MODI INAUGURATES MULTI-STOREYED FLATS IN DELHI 

FOR MPS 

 

Prime Minister Narendra Modi inaugurated multi-storeyed flats in Delhi on November 23, 

2020 for the Members of Parliament (MPs) through video conferencing. The authorities have 

redeveloped more than 80 years old eight bungalows to construct 76 flats, which has resulted 

in savings of about 14% from the sanctioned cost. 

 

INDIA TO GET OXFORD VACCINE SHOTS BY JAN-FEB 2021 

 

India is expected to get the Oxford COVID-19 vaccine shots by January or February 2021, 

once India and the United Kingdom grant the emergency use authorisation approval to Serum 

Institute of India (SII) for Oxford-AstraZeneca vaccine candidate. The first batch of vaccine 

shots will be available for healthcare professionals and vulnerable and elderly people. 

NATIONAL PORTAL FOR TRANSGENDER PERSONS LAUNCHED 
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The Government of India has launched the National Portal for Transgender persons. The 

portal will help the transgender community to apply for identity card and certificate online. It 

was developed under the Transgender Persons (Protection of Rights) Rules, 2020. The major 

benefit of the portal is that the portal will help the transgenders to obtain the certificate 

without any physical interface. Also, the portal will help the transgenders to get the identity 

cards in their self-perceived identity which is an important provision of the Transgender 

Persons (Protection of Rights) Act, 2019. 

 

KEY FEATURES OF TRANSGENDER PERSONS (PROTECTION OF RIGHTS) 

ACT, 2019 

 According to the act, the transgender persons are defined as someone whose gender 

does not match with their gender assigned during birth. 

 The act prevents discrimination against transgenders in education, employment, 

healthcare, housing and other services. 

 It mandates that the persons will be recognised as transgenders based on the identity 

cards. The identity cards are issued by the District Magistrates. 

 It enforces minor right of residence. This compels the transgenders below 18 years to 

cohabit with their family. 

 According to the act, it is the right of the transgenders to undergo sex reassignment 

surgeries. Also, it is their right to claim other health facilities. 

 

NATIONAL COUNCIL FOR TRANSGENDER PERSONS 
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The council advises the central government on the formulation of programmes, policies, 

legislation and projects. It monitors and evaluates impact of the policies and programmes 

designed for full participation of transgender persons. It redresses grievances of transgender 

persons. The chairperson of the council is the Minister of Social and Justice Empowerment. 

The council will also include five members from transgender community, a member from 

NITI Aayog, National commission for Women, National Human Rights Commission. It also 

includes representatives from Union Territories and states on rotational basis. 

 

CONSTITUTION DAY: NOVEMBER 26 

 

Every year Constitution Day is celebrated on November 26. It is also known as Samvidhan 

Divas or National Law Day. The day is celebrated to mark the adoption of Constitution. The 

Constitution of India was adopted on November 26, 1949. The Constitution came into effect 

on January 26, 1950 and hence India celebrates its Republic Day on 26th January every year. 

And the Constitutional head of India, the President hoists the national flag on this day    

 

BACKGROUND 

The Constitution Day was declared in 2015. It was done to mark the 125th birth anniversary 

of Dr. Ambedkar, which was in 2015. The announcement was made by PM Modi while he 

laid the stone to the Statue of Equality in Mumbai. 

The Constitution Day is celebrated to pay tribute to the man behind drafting the Indian 

Constitution, Dr. Ambedkar. He is also called the father of Indian Constitution. 

 

HOW IS THE DAY CELEBRATED? 
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India does not make pompous celebrations on this day. However, it is observed in different 

places differently. The preamble of the constitution is usually read in the schools. Quiz and 

Essay competitions are conducted both in offline and online modes. Lectures about salient 

features of the constitution are delivered in schools. 

 

WHY IS CONSTITUTION DAY CELEBRATED AS NATIONAL LAW DAY? 

It is observed to assess law and justice in the country. It helps to strengthen judiciary system 

in the country. The day celebrates the freedom of legal profession. For these reasons, the 

Constitution Day is celebrated as National Law Day. 

The National Law Day was not celebrated till 1979. The Supreme Court Bar Association 

under Dr. L. M. Singhvi proposed to observe the National Law Day on November 26. 

 

ABOUT CONSTITUTION OF INDIA 

It is the longest written Constitution in the world. It took two years, eleven months and 

seventeen days for the drafting committee of the constitutional assembly to frame the 

constitution. 

 

INDIA-FINLAND SIGN MOU ON BIODIVERSITY CONSERVATION 

 

On November 26, 2020, India and Finland signed Memorandum of Understanding in the field 

of biodiversity conservation and environment protection. The agreement was signed by the 

Environment Minister Prakash Javadekar and his counterpart Krista Mikkonen of Finland. 

According to the Memorandum of Understanding, the countries will exchange their best 

practices in areas such as prevention of air and water pollution, waste management, low 
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carbon solutions, sustainable management of natural resources and promotion of circular 

economy. Also, it will help the countries to develop technological, scientific and management 

capabilities. It aims to develop bilateral cooperation in the field of environmental protection 

and biodiversity conservation on the basis of equality, reciprocity and mutual benefit. This 

will help in the promotion of sustainable development. 

 

KEY HIGHLIGHTS 

The Minister of Environment Shri Prakash Javadekar made the following announcements 

while signing the agreement: 

 In 2020, India achieved voluntary target of reducing its emission intensity of GDP by 

21% as compared to 2005 levels. 

 India has set a target of achieving 35% of reducing its carbon emissions well before 

the 2030 target. 

 Under Paris Agreement, India has committed to achieve 40% electric power 

installation based on non-fossil fuels by 2030. Also, under the agreement, India has 

committed to create carbon sink of 2.5 billion to 3 billion tonnes of carbon dioxide. 

 

INDIA-FINLAND 

The diplomatic relations between India and Finland was established in 1949. The bilateral 

trade between India and Finland was 1.284 billion USD in 2016-17. India mainly exports 

mineral fuels, electronic goods, mineral oils, cotton, iron and steel, machinery appliances. 

The major exports of Finland to India are nuclear reactors, pulp of wood, boilers, etc. 

 

INDIA-FINLAND IN NUCLEAR ENERGY 

In 2014, India and Finland signed 19 agreements. OF these, the countries also signed an 

agreement on nuclear energy. Under the agreement, the countries agreed to share nuclear 

radiation, installation and nuclear safety. It includes radioactive waste management as well. 
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PM MODI INAUGURATES RE-INVEST 2020 

 

 

On November 26, 2020, Prime Minister Narendra Modi inaugurated the 3rd Global 

Renewable Energy Investment called the RE-Invest. The 3rd Global RE-Invest Renewable 

Energy Investors Meet & Expo was organised by the Ministry of New and Renewable Energy 

(MNRE), Government of India. It is to be held from 26 – 28 November 2020 on a Virtual 

Platform. The theme of RE-Invest, 2020 is 

THEME: Innovations for Sustainable Energy Transition 

COVID-19 has caused significant disruption and reduced the speed of development of 

renewable energy projects as compared to 2019. In spite of the crisis, the installed renewable 

capacity of India has increased by two and a half times in the last six years according to PM 

Modi. The Prime Minister inaugurated and addressed the meet virtually. 

 

SIGNIFICANCE OF RE-INVEST 

RE-Invest will help the investors to get knowledge about the renewable growth. The partner 

countries of Re-INVEST are Australia, France, Denmark, Germany, UK, Maldives, European 

Union and US. The partner states are Gujarat, MP, HP, Rajasthan and Tamil Nadu. 

EFFORTS BY INDIA 

The PM-KUSUM scheme replaced 20 lakhs diesel pumps with solar pump. India has set an 

ambitious target of having 175GW of renewable energy by 2022 and 450 GW by 2030. 

Through these projects India aims to achieve “One sun, One World” of International Solar 

Alliance. 
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RENEWABLE ENERGY IN INDIA 

Currently, the renewable capacity of India is at 136 GW. This is 36% of the total capacity of 

the country. India is one of the largest producers of renewable energy. The GoI has targeted 

solar projects for houses by 2022. 

As of September 2020, 89.22 GW of renewable energy is already operational, projects of 

48.21 GW are at various stages of implementation and projects of 25.64 GW capacities are 

under various stages of bidding. Hydroelectricity is administered separately by the Ministry 

of Power and not included in MNRE projects. 
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ARTICLES 

CAPITAL PUNISHMENT WITH SPECIAL EMPHASIS ON PRESIDENT’S POWER 

TO PARDON343536 

 

ABSTRACT 

Forgiveness is believed to be spiritual, as we all know. In matters of public health, it becomes 

important to see if the intention of the sentence is reversed by the grant of pardon. Any 

prisoner who is sentenced to death is entitled to petition for mercy under the Constitution of 

India. In addition to the commutation of sentences that may also be appropriated by the 

government under the terms of CrPC and IPC, the Constitution vests the president and the 

governors of different states with the right to grant reprieves and pardons through its Articles 

72 and 161, respectively. In rare situations where the judicial system fails to achieve a 

morally or politically unreasonable outcome, the presidential authority serves as a safety 

valve and thus protects public welfare. The existence of the pardoning power has resulted in 

several petitions seeking judicial review of it. 

Keywords: Mercy, Pardon Power, Death Sentence, President 

                                                             
34 Civilsdaily, Explained: Pardoning Powers Of President/Governor, available at: 
https://www.civilsdaily.com/news/explained-pardoning-powers-of-president-governor/ 
35 Gopalkrishna Gandhi, The Hindu, The Power To Pardon, available at: 
https://www.thehindu.com/opinion/lead/The-power-to-pardon/article12201232.ece 
36 J. P. Rai, The NEHU Journal, Vol XII, No. 2, Exercise of Pardoning Power In India: Emerging Challenges, 
available at: https://nehu.ac.in/public/downloads/Journals/Journal_Jul_Dec14_Art1.pdf 
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INTRODUCTION 

An essential element of even the most perfect system of laws is the pardoning power. Pardon 

is the instrument of mercy and the way to correct those serious injustices either by their facts 

or by the unforeseen operation of the criminal laws that must simply be remedied. Pardon is 

an act of grace from the governing power that mitigates the punishment required for the 

offence by the law and restores the rights and privileges lost due to the offence. It is also an 

act of justice, backed by a government policy. It is granted by a Head of State, such as a 

President or a King, or by a competent authority of the Church. It affects both the penalty 

prescribed for the crime and the offender’s guilt. With broad discretion granted to the 

executive, the power of forgiveness remains unbridled. In addition, the right of pardon has 

not been so much an act of grace as an instrument of monetary and political aggrandizing 

since time immemorial. The pardon for personal gain was violated from the beginning. 

 

HISTORICAL BACKGROUND 

The institution of clemency seems to have traditionally had more to do with power than 

justice. The ancient Greeks used a form of clemency, but rather than with the king, the power 

lay with the citizens. They needed a petition backed by at least 6,000 people in a secret poll 

before a person could seek clemency under the Greek process. Clemency has not always been 

given due to the difficulties of securing the requisite support for such a petition. 



 

Page 61 of 99 

In Ancient Rome, the power of clemency was sometimes used instead of punishment or grace 

for political purposes. To increase his own popularity or to satisfy the people, the executive 

would pardon an individual. The Biblical tale in which Pontius Pilate forgave Barabbas rather 

than Jesus is a well-known example of this. Another ancient practice similar to the power of 

pardon occurred in ancient Rome, where the Romans would execute every tenth condemned 

troop member instead of executing an entire army of transgressors. 

  

Nonetheless the potential analogies that could be drawn to the aforementioned ancient 

traditions of pardoning convicted persons may most realistically be said to originate from the 

British custom of granting mercy, the principle of pardon as enshrined in the Indian 

Constitution. Historically, granting mercy was the Crown’s personal prerogative, exercised 

by the king on the recommendation of the Secretary of State for the Home Department. 

This practice is based on the understanding that the sovereign holds the divine right and may 

thus exercise this prerogative on the basis of the divine practice of humanity. While the king 

is the Head of State under the British system, under the Indian Constitution, the President is 

considered to be the Head of State, which would explain why the power to grant pardon has 

been vested in him, along with the Governors of States, who at the level of the States, behave 

in a manner similar to the President. 

 

LEGISLATIVE BACKGROUND 
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The Power of Pardon was historically devolved to the British king under British rule. A 

pardon was an act of grace under common law by which the King forgave any crime, sin, 

sentence, execution, right, title, debt, or obligation. This authority was absolute, unfettered, 

and not in the Indian Constitutions. Section 295 of the Government of India Act, 1935, 

which did not restrict the power of the Sovereign, contained the law of pardon from 1935 

onwards. In the Government of India Act, 1935, corresponding to Article 161 of the 

Constitution, there was no clause. The power of Presidential Pardon is laid down in Article 

72 of the Constitution of India. Article 72 provides that the President shall have the power to 

grant pardons, reprieves, respites or remissions of punishment or to suspend, remand or 

commute the sentence of any person convicted of any offence. Pursuant to Article 161 of the 

Indian Constitution, parallel power shall be given to the Governor of a State. In addition to 

these statutory provisions, pardons are provided for in Sections 432, 433, 433A, 434 and 435 

of the Criminal Procedure Code of 1973. Sections 54 and 55 of the IPC confer upon the 

appropriate government the right to commute, as provided for therein, the sentence of death 

or the sentence of life imprisonment. 

 

REASONS BEHIND PARDONING POWER 
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The pardoning power is in violation of the statute. Implying that there would be no need for 

the pardoning power if laws could always be enforced and administered such that they would 

be only in any case under which they are applied. The power to pardon is thus intended to be 

used in such situations where it would not be in the interest of justice to strictly apply the law 

even though the circumstances call for the same. 

There is presidential clemency to afford relief from excessive severity or plain fault in the 

criminal law’s process or compliance. The court’s administration of justice is not inherently 

always a prudent or definitive interpretation of situations that can correctly mitigate guilt. For 

exceptional circumstances, it is a review entrusted to the Executive. The nation will be most 

imperfect and lacking in political morality without clemency control. 

 

GLOBAL VIEW ON PRESIDENTIAL PARDONING 

 

 U.S. 

In the U.S., according to Constitution, except in cases of impeachment, the President may 

grant pardon. Unlike the Indian President, the absolute authority of the American President 

may not be challenged or blocked by the court or the Congress. Any judicial review is not in 

question. 

 Pakistan 

The Constitution of Pakistan gives the President full power to grant forgiveness, reprieve, 

respite and remit, suspend or commute any sentence imposed by any judge, court or 

authority. Power cannot be challenged. 
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 France 

The pardon and act of clemency are issued by the President of France, who has the absolute 

discretion and power. 

 Germany 

The forgiving power of the German President may be passed to someone else, such as the 

chancellor or the Minister of Justice. 

 Russia 

The Russian President is granted the full power of forgiveness. 

CONCLUSION 

The executive’s forgiving capacity is very important as it corrects the mistakes of Judiciary. 

It eliminates the effect of conviction without addressing the guilt or innocence of the 

defendant. The process of granting forgiveness is simpler, but the disposal of mercy petitions 

is delayed due to the lethargy of the government and political considerations. Therefore, there 

is an urgent need to amend the pardoning law to ensure that clemency petitions are quickly 

disposed of. There should be a time period within which the executive should be asked to 

decide on cases to protect the applicant and his family members from unnecessary trauma and 

to back-log the cases. The power of clemency should be refined to act as a principled way of 

fixing some of the deficiencies of our penal system that exists. 
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ADMINISTRATIVE RELATION OF STATES [ARTICLE 256-263] 

 

INTRODUCTION 

The distribution of power is an essential feature in the constitution. the object of the 

federalism is formed to bring a division of authority between the States and the government. 

the tendency of the federalism issues split up the strength of the states among coordinating an 

independent authorities in order to bring a uniformity and a checking system in society. A 

federal scheme Which involves government and the division of powers between them. The 

success and the strength of such policies will depend upon the coordination and corporate 

which exists between them. Maintaining a relationship between the union and the state is one 

of the detrimental issues that arise in the federal government, the framers of the constitution 

and therefore decided in advance to avoid such clashes between the Centre and the state in 

the administrative relation. The express  provisions of article 256 to 263 has been established 

to ensure smooth and proper functioning of administrative mechanism between the states. the 

union government is responsible for maintaining the peace and order in the country the 

coordination between the States and the Centre is indispensable. In certain situation the 

Government of India can exercise a complete control over the state and functions as it a 

unitary government. 

KEYWORDS: Administrative relation, power to give direction, Centre and state, water 

disputes.  

 

CONTROL OF UNION OVER THE STATES 

Under Articles 256 to 263 provides for the union to get a control over the state even in 

normal period of times provided in the following ways, 
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a. Direction by the union to the state 

b. Delegation of union functions to states 

c. All India services 

d. Grants in aid 

 

DIRECTION BY THE CENTRE TO THE STATES 

The idea of giving direction was originally taken from foreign by the framers of the 

constitution from Government of India act 1935 with tackling peculiar conditions of the 

country. According to article 256 the executive power of the state shall be exercised only to 

ensure the compliance with the law may by the parliament an executive power of union shall 

be extended only to giving such direction was it feels necessary. According to article 257, 

state must exercise their executive power in a way which is not being the executive power of 

the union in the state. For such purpose the government has given direction to the state as to 

which way the state can exercise such executive powers vested with it. The power is also 

extended to specific matters there in,  

1. Construction and maintenance of means of communication which are declared to 

be national or military importance. 

2. Measures to be taken for the protection of railways within the state. 

These powers giving a direction does not in any way which prohibits the parliamentary power 

to declare a highway or water way to be a National Highway or national water based anta 

constant and maintain a communication with respect to military or air force work. 

In case of carrying out the directions established by union government under (2), if the State 

incurs additional costs the Union Government under article 257 (4) has to pay such additional 

costs incurred to the state government. If such situation is a pitfall for deciding or getting in 

agreement with the competition to be paid by a farmer to a letter the matter can be referred to 

arbitration appointed by Chief Justice of India. The constitution prescribes a sanction for the 

enforcement of such direction through article 356. Under article 356 if a state has failed to 

compile with the direction given by the central government then the president can invoke 
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emergency to affect the state government cannot be carried out in accordance with the 

provisions of the constitution. 

 

DELEGATION OF UNIONS FUNCTION TO THE STATE 

Under article 258 the parliament will consider the state government can either conditionally 

or unconditionally to the government or the offices relating to it. Under ( 2 )of the parliament 

is empowered to use state machinery for the enforcement of union laws for the purpose which 

may confer the power they under. Under (1) the delegation of power is made with the consent 

of the state. Under (2) relegation can be made by the parliament by law even if the state 

consent is not necessity. 

The parliament has the power to interfere in the internal administrations of the state even 

without getting the consent of the state. If a law is passed delegating the powers it is a duty of 

the officers of the state to implement such a law. Like to central government to state can also 

delegated power to the union and its officers, under article 258-A The governor of the state 

may with the consent of his government to function relating to the matters which are under 

executive power of the government. 

 

ALL INDIA SERVICES 

The constitution provides creation of additional All India service common to the union and 

state. As of article 312 if another summer passes a resolution supported by not less than 2/3 

of the members present and voting. Parliament may be allowed provide for the creation of 

such one or more All India service common to the condition of a person appointed to the 

service. 

The establishment of the provision is to ensure a greater Interstate coordination and 

cooperation of the policies of the central government through these functions. This also 

allows the central government to exercise control over the state in matter of union law. 

 

GRANT IN AID 
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The financial support or the resources for the state is very limited under the constitution,   

they have to do many works to uplift the society under directive principles of state policies. 

In order to expand the needs and the resources the Centre government makes grants in aid to 

the state. it serves for two purposes, A. Through it ,  central government exercises to seek 

control over the state because grants are granted to certain conditions only. B. It generates the 

coordination and cooperation between state and the Centre, if a state wants to develop a 

welfare scheme for the people it must ask for a financial help to the Centre. 

 

FULL FAITH CREDIT CLAUSE: 

Article 261 declares the full faith and credit clause shall be given throughout the territory of 

India to publish records judicial proceedings of union and states. According to clause 3 final 

judgement rather delivered in any part of the territory of India can be executed in anywhere in 

the country according to the law. 

 

DISPUTES RELATING TO WATER 

According to article 262, the parliament is to provide adjudication Of any disputes relating to 

the use distribution or control of waters between the states , rivers, Valleys. Under ( 2) of the 

article parliament by law that needed to Supreme Court not the other code how to do this 

diction and respect to such disputes  relating to water. under article 262 parliament has passed 

River board act 1956 an Interstate water dispute act 1956, the River board act is meant for 

regulations and development of Interstate rivers and River valleys. This is established to the 

request of the state government to advise the government on the matters relating to the water 

dispute which emperor was central government to set up a tribunal for such disputes. The 

decisions of the tribunal is final to the parties may the Supreme Court not other courts have 

jurisdiction with respect to water dispute which is referred under tribunal.  

 

CONCLUSION 

Coordinating the relationship between the Centre and maintaining internal sovereignty, the 

constitution has established various council’s. Interstate council under article 263 which 
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provides for inquiring into and advising upon the disputes which arise between the state. 

investigating and discussing the matters in a common interest, making recommendations to 

the subject matters between the  coordination of policies, and many more. The union 

government is responsible to maintain the peace and order of the country. A federal 

constitution usually establish dual concept with the union at the Centre and the state. The 

basic features of the Federation are the executive legislature and financial authorities are 

divided between the state and the Centre not only by law passed by Centre but by the 

constitutional law itself. 
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ARTICLE 35 A OF THE CONSTITUTION OF INDIA3738394041 

 

ABSTRACT 

Constitution of India 35 A deals with the special powers to Jammu and Kashmir citizens and 

Legislative assembly. It gives special privileges to decide the person who is the permanent 

resident of Jammu and Kashmir. But this Article 35 A creates to two classes of citizens and it 

against the constitution of India; it beyond President’s jurisdiction. 

KEY WORDS: Constitution of India, Article 35A, Jammu and Kashmir, Permanent resident 

 

INTRODUCTION 

Article 35A and Article 370 of the Constitution of India provided that the special rights and 

privileges to the permanent residents of Jammu and Kashmir and grant special status to the 

State of Jammu and Kashmir. Article 35A was incorporated in the Constitution of India in 

1954 by an order [THE CONSTITUTION (APPLICATION TO JAMMU AND KASHMIR) 

ORDER, 1954] the President.  

                                                             
37 Shikha Goyal, Jagran Josh, What Is Article 35A?, available at: https://www.jagranjosh.com/general-
knowledge/what-is-article-35a-1564404363-1 
38 Pranjal Rai & Purunjai Tiwari, International Journal Of Law Management And Humanities, Article 35A, 
available at: https://www.ijlmh.com/wp-content/uploads/2019/06/Article-35A.pdf 
39 Tejas Sateesha Hinder, ProBono India, The Presidential Order Of 1954 And Article 35A: A Constitutional 
Criticism, available at: http://probono-india.in/Indian-
Society/Paper/137_The%20Presidential%20Order%20of%201954%20and%20Article%2035A%20A%20Consti
tutional%20Criticis.pdf 
40 The Gazette Of India, The Constitution (Application To Jammu And Kashmir) Order, 1954, available at: 
http://www.jammu-kashmir.com/documents/E-2227-1954-0111-103041.pdf 
41 Business Standard, What Is Article 35A, available at: https://www.business-standard.com/about/what-is-
article-35a 
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HISTORY OF ADDING ARTICLE 35 A 

 In 1952 "Delhi Agreement" was signed between the Prime Minister of Jammu and Kashmir 

and the Prime Minister of India. And this gives Indian citizenship to the 'State subjects' of 

Jammu and Kashmir. After the Delhi issue, In 1954 Article 35A was inserted into the 

Constitution of India by the order of the President on the advice of the cabinet. And it was 

issued by former President Rajendra Prasad. And that agreement was signed by Prime 

Minister of Jammu and Kashmir, Sheikh Abdullah and the Prime Minister of India, 

Jawaharlal Nehru. Article 35 A gives the Jammu and Kashmir legislature full discretionary 

powers to decide who 'permanent residents' of the state are. On November 17, 1956 the 

Constitution of Jammu and Kashmir was adopted. According to this constitution, Permanent 

Resident of the state of Jammu and Kashmir is a person who has a state subject on 14 May, 

1954 or who has been a resident of the state for 10 years and has "lawfully acquired 

immovable property in the state". 

 

CONTEXT OF THE ARTICLE 35 A 
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"Article 35A deals with  Saving of laws with respect to permanent residents and their 

rights.—Notwithstanding anything contained in this Constitution, no existing law in force in 

the State of Jammu and Kashmir, and no law hereafter enacted by the Legislature of the 

State,— 

a) Denning the classes of persons who are, or shall be, permanent residents of the State 

of Jammu and Kashmir; or 

b) Conferring on such permanent residents any special rights and privileges or imposing 

upon other persons any restrictions as respects— 

1. Employment under the State Government; 

2. Acquisition of immovable properly in the State; 

3. Settlement in the State; or  

4. Right to scholarships and such other forms of aid as the State 

Government may provide, shall be void on the ground that it is inconsistent with or takes 

away or abridges any rights conferred on the other citizens of India by any provision of this 

Part. 

  

PERMANENT RESIDENT 

Permanent Resident defines as per the Jammu and Kashmir Constitution, 1956, Permanent 

Resident as one who must be a citizen of India and a state subject on 14 May, 1954, or a 

resident of the state for ten years, and owns immovable property in the state.  

ARTICLE 35A – SPECIAL PRIVILEGES TO J&K CITIZENS 
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Article 35A of the constitution of India provides the special rights and privileges in public 

sector jobs, acquisition of property in the State, scholarships and other public aid and welfare 

for Jammu and Kashmir Permanent Residents.                    

A person who is not a Permanent Resident of Jammu and Kashmir can't own property there. 

And only Permanent Residents of Jammu and Kashmir can own the property. 

Resident of any other state of India cannot become a Permanent Resident of Jammu and 

Kashmir and therefore cannot cast vote there and only Permanent Resident of Jammu and 

Kashmir can cost the vote. 

It forbids Indian citizens from acquiring immovable properties and can't seek employment in 

the state. 

If a girl of Jammu and Kashmir marries to a person who does not hold a permanent resident 

certificate of J&K, then she would lose her property right and their children also become 

ineligible to claim the property of their mother. 

 

DISCRIMINATORY NATURE OF ARTICLE 35 A 

Article 35 A discriminates with the citizens of India because of the enforcement of this article 

35A. As the people of India are denied with the Permanent Resident certificate of Jammu and 

Kashmir while the intruders from Pakistan were granted citizenship. It conflicts with 

fundamental rights under Article 14, 19 and 21 of the Constitution.  
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Article 35A also adversely affects the economic development of the state. Meritorious 

students are denied scholarships and they cannot even seek redress in any court of law. And, 

the issues regarding refugees who migrated to J&K during Partition are still not treated as 

"State subjects" under the Jammu and Kashmir Constitution. 

Article 35A was inserted unconstitutionally, bypassing Article 368 which empowers only 

Parliament to amend the Constitution. Article 35A of the Indian Constitution violates Article 

14 of the Indian Constitution as it is inherently discriminatory and unequal in nature, due to it 

barring women, who get married outside their caste, religion or State, from purchasing 

property and availing benefits of inheriting property. And it leads to two classes of the citizen 

and discrimination based on sex and hence goes against and violates Article 14 of the Indian 

Constitution which states that the State cannot deny any person equality before the law 

regardless of religion, caste, sex, race etc 

 

CASES RELATED TO ARTICLE 35 A 

In March 1961 Puranlal Lakhanpal vs. The President of India case, the honourable Supreme 

Court of India five bench judges discusses that the powers of President's under Article 370 to 

'modify' the Constitution. The court observes Article 370 of the Constitution, the President 

may modify an existing provision in the Constitution; the judgement is silent that whether the 

president can, without the Parliament's knowledge, introduce a new Article. This question 

remains open.  

After that a writ petition filed by NGO We the citizen’s challenges the validity of both 

Articles 35A and Article 370. The petition said that Article 35A is against the very spirit of 

oneness of India" as it creates a "class within a class of Indian citizens. 

Another petition was filed by Jammu and Kashmir native  has challenged Article 35A for 

protecting certain provisions of the Jammu and Kashmir Constitution, which restrict the basic 

right to property if a native woman marries a man not holding a permanent resident 

certificate. Even her children will also be denied a permanent resident certificate. 

 

CONCLUSION 



 

Page 75 of 99 
 

Article 35A it violates the Article 14 of the Constitution of India. And it was passed by the 

order of the President. And it not discuss in the Parliament. So it was against the Constitution 

of India. And there is no doubt is that Article 35A provide special privileges to the Jammu 

and Kashmir.  

ARTICLE 326: ELECTIONS TO THE HOUSE OF THE PEOPLE AND TO THE 

LEGISLATIVE ASSEMBLIES OF STATES TO BE ON THE BASIS OF ADULT 

SUFFRAGE 

The elections to the House of the People and to the Legislative Assembly of every State shall 

be on the basis of adult suffrage; that is to say, every person who is a citizen of India and who 

is not less than 18 years of age on such date as may be fixed in that behalf by or under any 

law made by the appropriate Legislature and is not otherwise disqualified under this 

Constitution or any law made by the appropriate Legislature on the ground of non-residence, 

unsoundness of mind, crime or corrupt or illegal practice, shall be entitled to be registered as 

a voter at any such election. 
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UNIVERSAL ADULT SUFFRAGE 

 

The Article 326 of the Indian Constitution grants universal adult suffrage, according to 

which, every adult citizen is entitled to cast his/her vote in all state elections unless that 

citizen is “convicted of certain criminal offences” or “deemed unsound of mind.” As per this 

concept, the right to vote is not restricted by caste, race, sex, religion or financial status. India 

has a democratic set up with all citizens having equal rights. This could have been farther 

from truth if the concept of universal adult suffrage was not adopted. As a promoter of 

political equality, India managed to do away with the restrictions on the exercise of the vote 

for adults. However, the journey wasn’t easy. 

The introduction of universal adult suffrage is considered one of the most important decisions 

that changed India for the better. Granting voting rights to all is no mean achievement for the 

founding fathers of Indian Constitution, especially Dr. B. R. Ambedkar. It provided the 

government with “unchallengeable legitimacy against any military intervention” or 

secessionist movements. Besides achieving gender equality by giving women the right to 

vote, it eliminated untouchability and ensured equal opportunities for backward class people 

as well.  

The concept of universal adult suffrage along with free and fair voting are looked upon as the 

“guarantors of minority rights.” It also had a trickle-down impact on poverty alleviation. By 

allowing voting rights to all citizens, the poor found an opportunity to choose the political 

administrators and increase the scope of governance at a local level. The direct outcome is 

prosperity at grassroots level and development of infrastructure. 

Another significant transformation that has become evident over the years is the 

representation of backward sections in Parliament. The composition of the members of 
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Parliament has changed to include individuals from those communities, who become the 

voice of the oppressed.  

 

INDIA - THE WORLD’S FIRST LARGE DEMOCRACY TO ADOPT UNIVERSAL 

ADULT SUFFRAGE 

When the authors of India’s Constitution took the extraordinarily bold step of establishing 

universal suffrage, thus giving the right to vote to all adult citizens, India became the world’s 

first large democracy to adopt universal adult suffrage from its very inception. We call 

India’s move “instant universal suffrage,” and distinguish it from the more common historical 

experience of “incremental suffrage,” where suffrage rights broadened over an extended 

period of time. We argue that by giving every citizen of an incredibly ethnically and 

religiously diverse nation a voice in choosing rulers, instant universal suffrage has been a 

great nation-building and nation-preserving tool. But it has hurt state-building and state 

capacity. Incremental suffrage might have strengthened state capacity in India, but could well 

have endangered India’s survival as a nation.  
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The Preamble to the Constitution makes it clear that, first, the source of sovereign authority is 

the people of India and, secondly, India is to be constituted into a sovereign democratic 

republic. The expression “democratic” is used to make it quite clear that the Constitution 

rests on the principles of democracy and on the people’s will. It is a republic as there is no 

hereditary monarch as its executive head.The Constitution is not pledged to any economic 

order. It contains the necessary elements of growth, expansion and elasticity to enable the 

country to adopt any economic order the people’s representatives may choose to adopt 

through the machinery provided for in the Constitution and the organs of government. 

By far the most important feature of the Constitution is the adoption of the principle of adult 

suffrage. The principle was not adopted by the Assembly in any light-hearted mood but with 

the full realisation of its implications. If democracy is to be broad-based and the system of 

government that is to function is to have the ultimate sanction of the people as a whole in a 

country where a large mass of people are illiterate, and where people owning property are 

few, the introduction of any property or educational qualifications for the exercise of the 

franchise would be a negation of the principles of democracy. 

The adoption of universal suffrage is a great and bold venture of faith of the Constituent 

Assembly in the people of the country and in the principle of democracy. It is hoped that 

modern facilities in respect of methods of communication, the radio, and the political 

education imparted to the masses by organisations, like the Congress, will enlighten the 

electorate in the wise use of their franchise. 

It is hoped that the elections under the new Constitution will reveal our genuine faith in the 

fundamental principles of democracy and in the establishment of a secular state without 

distinction of caste, creed or class. Closely allied with the principle underlying the principles 

of the Constitution dispensing with communal electorates are the provisions in the chapter on 

fundamental rights that every citizen shall have equality of opportunity in matters relating to 

employment or appointment to any office under the state, that no citizen on the grounds of 

religion, race, caste, sex, descent, place or birth, be ineligible for or discriminated against in 

respect of any employment or office under the State. 

A special exception, however, has been made in respect of the backward class of citizens. 

The abolition of untouchability is another notable step taken by the Assembly.The 

Constitution has accorded the proper place to the judiciary as it should in any democratic 

constitution, especially in a federal constitution. The limitations on the powers of the 
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different organs of State can be preserved in no other way than through the medium of courts. 

The Supreme Court of India under the new Constitution has wider powers than the highest 

court in any known federation, including the Supreme Court of the USA. It is both a final 

court of civil appeal from all courts in India, and the final interpreter of the Constitution. 
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ARTICLE 124: ESTABLISHMENT OF SUPREME COURT AND CONSTITUTION 

OF INDIA 

 

ABSTRACT 

India is a Federalism Country in which there is a division of power between Central and State 

Government, which is determined by the Constitution of India (Supreme Law of the Land). In 

order to settle down the dispute arise between Central and State Government. The Supreme 

Court is such an adjudicator, independent and impartial body of the country which have a 

power of Judicial review can manage and take decision on all these issues.  

 

INTRODUCTION: SUPREME COURT                              

 

Chapter IV under Part V of the constitution (Union) deals with the The Union Judiciary. The 

Guardian of the constitution of India is Supreme Court which provides many principles as 

well as Fundamental Rights for peacefully running of the democratic country, it is also 

known as Senior Constitution Court, the Chief Justice of India is the head of Supreme Court 

and the court consist of Maximum 34 Judges. The Supreme Court of India also safeguards the 

Fundamental Rights of the Citizen of India. 

ARTICLE 124 CLAUSES 

(1) There shall be a Supreme Court of India consisting of a Chief Justice of India and, until 

Parliament by law prescribes a larger number, of not more than seven other Judges. 
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(2) Every Judge of the Supreme Court shall be appointed by the President by warrant under 

his hand and seal after consultation with such of the Judges of the Supreme Court and of the 

High Courts in the States as the President may deem necessary for the purpose and shall hold 

office until he attains the age of sixty-five years: 

 Provided that in the case of appointment of a Judge other than the Chief Justice, the Chief 

Justice of India shall always be consulted: 

Provided further that —  

(a) A Judge may, by writing under his hand addressed to the President, resign his office; 

(b) A Judge may be removed from his office in the manner provided in clause (4). 

(2A) The age of a Judge of the Supreme Court shall be determined by such authority and in 

such manner as Parliament may by law provide. 

 (3) A person shall not be qualified for appointment as a Judge of the Supreme Court unless 

he is a citizen of India and — 

 (a) Has been for at least five years a Judge of a High Court or of two or more such Courts in 

succession; or 

 (b) Has been for at least ten years an advocate of a High Court or of two or more such Courts 

in succession; or 

 (c) Is, in the opinion of the President, a distinguished jurist. 

Explanation I.—In this clause "High Court'' means a High Court which exercises, or which at 

any time before the commencement of this Constitution exercised, jurisdiction in any part of 

the territory of India. 

Explanation II—In computing for the purpose of this clause the period during which a person 

has been an advocate, any period during which a person has held judicial office not inferior to 

that of a district judge after he became an advocate shall be included. 

 (4) A Judge of the Supreme Court shall not be removed from his office except by an order of 

the President passed after an address by each House of Parliament supported by a majority of 

the total membership of that House and by a majority of not less than two - thirds of the 
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members of that House present and voting has been presented to the President in the same 

session for such removal on the ground of proved misbehaviour or incapacity. 

 (5) Parliament may by law regulate the procedure for the presentation of an address and for 

the investigation and proof of the misbehaviour or incapacity of a Judge under clause (4). 

 (6) Every person appointed to be a Judge of the Supreme Court shall, before he enters upon 

his office, make and subscribe before the President, or some person appointed in that behalf 

by him, an oath or affirmation according to the form set out for the purpose in the Third 

Schedule. 

 (7) No person who has held office as a Judge of the Supreme Court shall plead or act in any 

court or before any authority within the territory of India. 

 

COMPOSITION OF THE SUPREME COURT 

The Judicial System of India is mainly consisting of 3 types of Courts: 

1. Supreme Court 

2. High Court 

3. Subordinates Court 

Article 124 deals with Establishment of Supreme Court and Constitution of India. The 

Supreme Court of India consists of Chief Justice of India and other Judges.  

Article 124 A was incorporated in the constitution, under which the National Judiciary 

Appointments Commission (NJAC) replaced the collegium system for the appointment of 

judges as mandated in the existing pre-amended constitution by a new system. 

The NJAC consists of the following persons: 

 Chief Justice of India (chairperson) 

 Two senior-most Supreme Court judges 

 The Union Minister of Law and Justice 

 Two eminent persons nominated by a committee consisting of CJI, Prime minister of 

India and the Leader of the Opposition. 
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APPOINTMENT OF SUPREME COURT 

The Judges along with Chief Justice are being appointed by the President of India. Article 

124(1) there shall be a Supreme Court of India, Article 124(2) deals with the Appointment of 

Chief Justice and other Judges of Supreme Court. President would always consult to Chief 

Justice for appointing the other Judges of Supreme Court. But in appointing the Chief Justice, 

he is not bound to consult with anyone. The Chief Justice is being appointed as the majority 

held for the office of the CJI should be made on the basis of seniority.  

In 2014, according to new amendment every Judge of the Supreme Court shall be appointed 

by the President by warrant under his hand and seal on the recommendation of the National 

Judicial Appointments Commission. After this amendment, no consultation is required by the 

President with the Judges of Supreme Court and High Court.  

 

QUALIFICATIONS FOR SUPREME COURT JUDGE                             

 

1. He should be the citizen of the India. 

2. He should have the experiencing of serving as a Judge of High Court for a minimum 

period of 5 years. 

3. He should be an advocate of High Court for at least 10 years. 

4. He should be considered by the President as a distinctive Jurist.  

 

POWERS OF SUPREME COURT 
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1. Power to Punish with simple imprisonment of 6months or fine up to 2000rs.  

2. According to Constitution, Supreme Court examine the Legislative Enactments and 

Executive Orders.   

3. Deciding the Authority regarding Election of President and Vice President. 

4. Enquiring Authority in Code of Conduct and Behaviour of Public Works or UPSC 

members.  

5. Appointing ad hoc Judges.  

 

REMOVAL OF SUPREME COURT JUDGES 

A judge of Supreme Court can be removed only from the office by the President of India on 

the basis of a resolution passed by both the Houses of Parliament (Lok Sabha and Rajya 

Sabha) with a majority of the total membership and a majority of not less than two-thirds of 

the members present and voting in each House, on the grounds of proved misbehaviour or 

incapacity of the judge in question. 

Hence, a democratic country like India needs a judiciary because democratic values tend to 

lose their prominence without proper checks and balances. 
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ARREST AND RIGHTS OF ARRESTED PERSON 

As per Legal Dictionary by Farlex, Arrest means a seizure or forcible restraint; an exercise of 

the power to deprive a person of his or her liberty; the taking or keeping of a person in 

custody by legal authority, especially, in response to a criminal charge. 

 

WHAT DOES ARREST MEAN? 

In R.R. Chari v. State of Uttar Pradesh, the apex court defined arrest as the act of being taken 

into custody to be formally charged with a crime. The court observed that in a Constitutional 

sense, it means the seizure of a person (body of a person). 

In State of Punjab v. Ajaib Singh, the court observed that arrest is the physical restraint put 

upon an abducted person in the process of recovering and taking that person into legal 

custody with or without any allegation or accusation of any actual or suspected commission 

of the offence 

The arrest could of two types:-  

1. Arrest made in pursuance of warrant issued by magistrate. 

2. Arrest made without warrant. 

The Section 41 of Cr.P.C. provides the situation when may police arrest a person without 

warrant. 

 

CASE STUDY:-  

1) D.K Basu v. state of west Bengal (1997) 

Under this case the chief justice of India had written letter informing about the lock up 

custodial death and Supreme Court consider the letter as the petition.  

 The 11 Guidelines given with regard to all type of the arrest and detention. 
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 The court observe despite the several rules and regulation and laws aimed at 

providing safeguard there have been several instance of torture still carried on. 

 The court cited the existence of custodial death and regarded it to be one of the worst 

crimes in civilized society to be governed by the rule of law. 

 The police person carrying out the arrest and handling the interrogation should make 

clear and visible identification of the name tags with the designations and the 

particulars who are handling the interrogation should be recorded personal attendance 

on register. 

 The police officer carrying the arrest should prepare a memo and shall be attested by 

witness of the family or any member of the locality. 

 The time, place of the arrest and the venue of the custody of an arrestee must be 

notified to the family, relative or if the arrest live outside the district to the legal aid 

cell of the district with the 8 to 12 hours after the arrest. 

 The persons arrested must be fully acknowledge the right to inform someone about 

their arrest or detention as soon he is put under arrest or is detained. 

 There must have made an entry in the case diary of the police station regarding the 

name of the nest friend of the person who has been informed of the arrest, whose 

custody the arrestee is. 

 The arrestee should be examined while making arrest medically his body parts for any 

minor or major injury. 

 Copies of all the above said and other should be attached and sender to the magistrate 

for his record. 

 The arrestee may be permitted to meet his lawyer during the interrogation or 

throughout the interrogation. 

 A police control room should be in all districts and state head quarters inform 

regarding the arrest ad the place of the custody of the arrested shall be communicated 

by the police officer causing the arrest within 12 hours of effecting the arrest and at 

the police control room board, it should be displayed on the display board. 
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RIGHTS OF THE ARRESTED PERSON ON THE GROUNDS OF ARREST  

1. Rights given under Cr.P.C. sec 50(1) .. an accused who is been arrested has the right 

to know the reason of arrest in the case of without warrant. 

2. Sec 55 of Cr.P.C. the right to know about the written order of grounds of arrest 

specifying the offence. 

3. Section 50(2) Cr.P.C. talks about the right to be released on bail. 

4. The accused has the right to be presented before the magistrate without delay. And 

has the right to not be confined in any place rather than police station given under 

Cr.P.C. 56 and 76.  

5. Right to consult legal practitioner enshrined as fundamental right in article 22(1) 

under constitution of India. 

6. Rights of free legal aid supreme court held in the case of Khatri(II) v. the State of 

Bihar. 
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ISSUES AND CONTROVERSIES THAT SURROUND THE USE OF PLEA 

BARGAINING IN INTERNATIONAL CRIMINAL TRIBUNAL434445 

 

ABSTRACT 

Although plea bargaining allows the Criminal Justice System to conserve resources, the plea 

bargains are controversial. Some commentators oppose plea bargains, as they feel that plea 

bargains allow defendants to shirk responsibility for the crimes they have committed.  Others 

argue that plea bargains are too coercive and undermine important Constitutional Rights. Plea 

bargaining does require defendants to waive three rights protected by the Fifth and Sixth 

Amendments the right to a jury trial, the right against self-defence, and the right to confront 

witnesses. The Supreme Court, however, in numerous cases (such as Brady v. United 

States, 397 U.S. 742 (1970) has held that plea bargaining is constitutional. The Supreme 

Court, however, has held that defendants’ guilty pleas must be voluntary, and 

that defendants may only plead guilty if they know the consequences of doing so. 

 

INTRODUCTION 

In this article we will explore the history of plea bargaining. This is needed because in order 

to more fully understand the shifting application of the principles of plea bargaining one has 

to be able to reconstruct and grasp its incremental development and operation historically 

within different legal systems. This, in turn, allows an analysis of its application within the 

                                                             
43 Shivani Pal, University Of Central Lancashire, Issues And Controversies Surrounding The Use Of Plea 
Bargaining In International Criminal Tribunals, available at: 
http://clok.uclan.ac.uk/8511/1/Pal%20Shivani%20Final%20e-Thesis%20(Master%20Copy).pdf 
44 Ralph Hehnam & Mark Drumbl, Connecting Repositories, Plea Bargaining At The International Criminal 
Tribunal For The Former Yugoslavia, available at: https://core.ac.uk/download/pdf/208422909.pdf 
45 Regina Rauxloh, ResearchGate, Plea Bargaining In International Criminal Justice – Can The International 
Criminal Court Afford To Avoid Trials available at: 
https://www.researchgate.net/publication/313430885_Plea_bargaining_in_international_criminal_justice_-
_can_the_International_Criminal_Court_afford_to_avoid_trials 
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particular historical and cultural context of international law. According to Vogel, it was in 

the lower court of Boston USA that plea bargaining began to emerge during the 1830s and 

1840s where its use was generally concentrated on offences against property and security of 

the person. 

 

WHAT IS PLEA BARGAINING?  

 

A plea bargain is an agreement in which the prosecutor and defendant arrange to settle a case 

against the latter. This is normally in the form of the defendant pleading guilty or no contest 

to all or some of their alleged crimes in exchange for concessions by the prosecutor. These 

concessions may take the form of a reduction of the charges, the dismissal of charges or 

limiting the punishment imposed upon the defendant. The prosecutor will then disclose the 

facts of the case that involve the defendant in a more flattering light. At its greatest plea 

bargaining can take the form of an immunity agreement, where the defendant would be 

protected from being prosecuted for their crimes, in exchange the defendant would cooperate 

with the prosecution by for example giving prosecution evidence. Generally, plea agreements 

allow parties to agree on the outcome and settle pending charges. 

 

FACT BARGAINING  

Fact bargaining refers to when a defendant changes his or her plea from not guilty to guilty 

on the reliance that the prosecution will present the facts of the case in a less incriminating 

light. Again, this is advantageous for the prosecutors as they obtain a guilty plea without 

having to take the risk of a full trial. Presumably, the defendant would also benefit from a 

reduced sentence in exchange for this guilty plea. The defendant would supposedly benefit 

from this kind of bargaining if they are actually guilty of a serious crime. 

CHARGE BARGAINING  
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There are two kinds of situations where charge bargaining may be used. The first is where the 

defendant is charged with two or more crimes. Here, it is possible for the prosecution to drop 

one or more of the charges in return for a guilty plea for the remaining. The other situation is 

when the defendant has been charged with a serious offence. Here, the prosecution might 

drop this charge in exchange for a guilty plea to a less serious offence. 

 

SENTENCE BARGAINING OR PURE PLEA BARGAINING  

In instances of sentence bargaining, or pure plea bargaining, defendants would change their 

plea from not guilty to guilty for the purpose of receiving a reduced sentence. Within 

domestic criminal law, S144 of the Criminal Justice Act 2003 is subject to the Sentence 

Guidelines Council. Here, the sentence guidelines apply to both Crown Courts and 

Magistrates Courts and the guidelines cover the whole range of sentences available, such as 

custodial, fines and community services. 

 

ISSUES IN THE ACCEPTANCE OF PLEA BARGAINS AT TRIBUNALS  

The case of Prosecutor v. Goran Jelsic (Case No. IT-95-10-T (para 25)) states that ‘a guilty 

plea is not in itself a sufficient basis for the conviction of the accused’. Consequently, the 

Tribunals should only accept a guilty plea if it is ‘voluntary’, ‘informed’, ‘unequivocal’ and 

based on adequate evidence. For the plea to be ‘voluntary’, the defendant must be found 

mentally competent to understand the consequences of pleading guilty. The plea must result 

from threats, inducements or promises. To be ‘informed’, the defendant must not only 

understand the consequences of the guilty plea but must also understand the nature of the 

crime the accused is pleading guilty to. To be identified as ‘unequivocal’, the guilty plea must 

not be accompanied by anything that contradicts the confession. For example evidence that 

the crime was committed under duress. This is to protect the defendant from giving up their 
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right to a trial, (Prosecutor v Drazen Erdemovic (Case No IT-96-22)). The Tribunal also 

added a fourth element, that the plea be based on sufficient factual evidence. This would stop 

defendants pleading guilty to crimes that they did not commit, in order to have more serious 

charges dropped or the possibility of a lesser sentence.  

In these instances, the guilty plea must be genuine and not self-serving. It is important to note 

that not all attempts of plea negotiations are successful, it is therefore necessary for there to 

be a proffer agreement, as a preliminary matter. This agreement takes place between the 

defence and the prosecution that if no plea agreement is concluded between the parties, no 

information provided by the accused and no details of the discussions between the  parties 

may be used against the accused during a subsequent trial.  

There are a number of ‘mitigating and aggravating factors’ that a trial chamber must consider 

when deliberating an appropriate sentence. These factors become of particular interest when 

determining a sentence when the conviction has been obtained as part of a plea negotiation. 

This is because more consideration may be given to a mitigating factor in a plea bargain case 

than a case in which the conviction has come about through a lengthy trial, even though the 

mitigating factor in question may be the same. Rule 101 (B) of the RPE gives the factors the 

ICTY/R must consider, in the case of the ICC Rule 145(2)(b)(i) of the ICC RPE is used. 

Basically, aggravating factors tend to be those that influence the court to increase the 

sentence.  

These include the voluntary participation of the criminal, the method and severity in which 

this was carried out, and how widespread the crimes where. In domestic courts in common 

law countries not pleading guilty to a crime such as rape would count as an aggravating factor 

as the victim would have to give evidence about what happened, therefore reliving their 

ordeal again. Mitigating factors tend to decrease the sentence as they include co-operation 

with the Tribunal, remorse shown at the crimes committed, and voluntary surrender and 

pleading guilty. Certain crimes, such as rape and torture, should also be considered as 

aggravating offences especially if the defendant has aided and abetted their commission as 

the effects of this type of crime on the victim are not only physical but also psychological and 

therefore long lasting. When regarding guilty pleas as a mitigating factor one should consider 

at what precise stage of the proceedings the plea is entered. Dragan Nikolic pleaded guilty but 

did so just before six witnesses were going to give testimonies against him. He had already 

spent 3 years in custody during which time he had asserted his innocence and contested the 
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charges brought against him. In this example, the defendant eventually pleaded guilty to 

murder, rape, persecution and torture, and was not penalised for the lateness of his plea and 

was still given a reduced sentence of 23 years.  

In this situation, although there was some conservation of resources, there had still been a lot 

of time and money spent over three years obtaining evidence against him and seeking 

witnesses. He did however save victims and witnesses the stress of giving evidence in court 

and being cross examined. The Chamber said the defendant would have received a life 

sentence if it hadn't been for his guilty plea, his remorse and their cooperation with 

prosecutors. In both the cases of Plavsic and Babic, the defendants expressed remorse. Babic 

said in February 2006 that his guilt was, ‘a pain that I have to live with for the rest of my 

life.’ Dr Mladen Loncar, a Croatian psychiatrist, testified about the positive effects of the 

guilty plea. The defendant, Babic, had also given evidence in other trials, most notably in 

Slobadan Milosovic’s trial in 2002. This might be compared with the case of Kambanda, 

where the defendant pleaded guilty from the start. However, in this case guilty pleas were not 

considered to be mitigating factors. 

 Examples such as these reveal that the use of plea bargaining in international criminal law is 

continually evolving and it is becoming apparent from the establishment of more recent 

tribunals such as the ICC and the STL that it will, as a legal concept, remain within the 

international criminal jurisprudence. If this is indeed the case, there is clearly a need for a 

more nuanced evaluation of its use and place in international law. From this background to 

plea bargaining I shall now move on to analyse the theoretical and philosophical justifications 

and objections put forward with regard to plea bargaining in international criminal law. 

 

 

CONCLUSION 

As international criminal law continues to evolve and with the emergence of new conflicts, 

often resulting in new indictments being issued and new prosecutions taking place, it is 
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evident that there will continue to be a place for negotiated justice. This has proved to be the 

case with provisions within the rules of the ICC and STL to accept guilty pleas. Courts treat 

plea bargains as Contracts between prosecutors and defendants. A defendant breaking a plea 

bargain is akin to a breach of Contract, which will result in the prosecutor no longer being 

bound by his or her obligation in the plea deal. If a prosecutor reneges on plea bargains, 

defendants may seek relief from the judge. The judge might let the defendant withdraw the 

guilty pleas, may force the prosecutor to follow the plea bargain, or may apply some other 

remedy. 
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CONSTITUTIONAL PROVISIONS OF CITIZENSHIP 

 

Population of India is divided into citizens and non citizens. Indian citizens are those who 

enjoy all civil and political rights  and fundamental rights. Fundamental rights like social and 

political rights, Social justice, freedom of speech and expression, right to life and personal 

liberty, right against exploitation, right to freedom of religion culture and educational rights 

of minority community, right to constitutional remedies. Equality before law and equal 

protection of law within the territory of India and protection of life and personal liberty these 

rights are available to non citizens. Indian constitution does not give permanent provisions 

relating to ways to acquire Indian citizenship. Constitution can make laws related to 

citizenship according to article 11. Citizenship refers to members who enjoy full membership 

of any community or state. In state the citizen enjoy civil and political rights. Indian citizens 

has to follow fundamental duties and they have legal relation with the land. They have to 

perform duties like serving in army when needed, paying tax, respecting National values and 

principles. Article 5 to 11 deals with citizenship. in part 2 article 5 to 11 defines citizens of 

India and deals with migration and domicile. Non Indian citizens are also called aliens. We 

have friendly aliens and enemy aliens. Friendly Aliens are countries which have good relation 

with India and enemy aliens are countries which do not have good relation with India. Article 

12 to 35 explain fundamental rights of Indian citizens. Article 5 explains citizenship by 

domicile where we have two conditions 

 Person must be born in India. 

 His/her parents must be born in India. 

 Must be residents of India for not less than 5 years.  

Domicile is not residence but residence with intention to live in definitely in that place. 

Article 6 contains citizenship by migration. You are we have two categories: 
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1) The person himself or his parents or grandparents must be born in India as defined in 

Government of India act 1935 or the person is residing in India from the date of migration. 

2) A person must make application for citizenship of India or person is residing for not less 

than 6 months. 

Article 7 of Indian constitution says citizenship to migrants to Pakistan means person who 

migrated to Pakistan from India after 1 March 1947 and returned India before 

commencement of constitution. Person who migrated to India after independence can get 

citizenship under citizenship act 1955.  

Article 8 explains citizenship by registration. Person of Indian origin residing outside India 

can get Indian citizenship if his parents or grandparents were born in India and if he register 

himself as an Indian citizen to counselor representative  of India in foreign countries. 

Article 9 says an Indian citizen cannot have dual citizenship.  

Article 10 talks about continuation of rights of citizenship. Every person is deemed to be 

citizen of India until provisions are made by parliament.  

Article 11 says that parliament have power to make law related to termination of Indian 

citizenship. 

 

INDIAN CITIZENSHIP ACT 1955 

The act has been amended nine times first in 1957, 1960, 1985, 1986, 1992, 2003, 2005, 2015 

and 2019. Section 3 of citizenship act explains citizenship by birth. Person born in India on or 

after 26 Jan 1950 or before 1 July 1987 is citizen of India by birth. Person born in India on 

aur after 1 July 1987 is considered a citizen of India only if is either of the parent is Indian.  

people born in India on or after 3rd December 2004 are considered citizens of India only if 

both the parents of citizen are not illegal immigrants at time of birth. 
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Section 4 talks about citizenship by descent. Person born outside India after 26 Jan 1950 and 

before 10 December 1992 is citizen of India by descent if his father was citizen of India at 

time of his birth. Person born outside India on or after 10 December 1992 is declared citizen 

of India only when either of his parent is citizen of India at time of his birth.  

Person born outside India shall not be citizen by decent until his birth is registered at Indian 

counselor within one year from his birth. 

Section 5 of Indian Citizenship Act, 1955 talks about citizenship by registration. PIO and 

OCI can get Indian citizenship under the section.  

Section 6 talks about citizenship by naturalization. Naturalization is act which give rights to 

person to be Indian citizen. There are few criteria under this section.  

 Person should not be e citizen of country where Indians are not allowed to get 

citizenship by naturalization. 

 When person get citizenship of another country his Indian citizenship get 

automatically terminated. 

 Person should be resident in India aur Bheem government servant for 12 months 

before applying for citizenship by naturalization. 

 A person must take oath that he will be loyal and committed to India, will be of good 

character. 

 After naturalization certificate is granted he can work as government servant. 

Section 7 talks about citizenship by incorporation of territory. When any foreign territory 

become part of India Government of India will specify their people as Indian citizens.  

Section 6A contains act pertaining to the Assam Accord. People of Indian origin who came 

Assam before 1 Jan 1966 from Bangladesh and being ordinarily residing in Assam from date 

of migration will be citizen of India. 

Section 9 talks about termination of citizenship. When a person already acquiring Indian 

citizenship but voluntarily acquires another country's citizenship is Indian citizenship 

terminated.  



 

Page 98 of 99 
 

Section 10 explains deprivation of citizenship. Central Government can deprive any person of 

citizenship if a person shows disloyalty to constitution or has obtained citizenship by fraud 

for citizen has unlawfully traded or communicated with enemy during war.  

 

CITIZENSHIP AMENDMENT BILL 2019 

This amendment changed way of acquiring citizenship. Clause has been added in the 

definition of illegal migrants. If a person entered India before 31st December 2014 without 

documents or if person from Pakistan, Bangladesh or Afghanistan enter India with or without 

documents he or she will be considered as illegal migrant. Buddhist and Hindu Sikh Parsi and 

Christian, if person does not belong to this community and migrate India before 31st 

December 2014 will be considered as illegal migrant. This act aslo changed process of 
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acquiring citizenship. 

 


