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FOREWORD 
 

More has been said about the writing of lawyers and judges than of any other group, except, of 

course, poets and novelists. The difference is that while the latter has usually been admired for their 

writing, the public has almost always damned lawyers and judges for theirs. If this state of affairs 

has changed in recent times, it is only in that many lawyers and judges have now joined the rest of 

the world is complaining about the quality of legal prose. My best wishes to all these student 

contributors, for their future endeavors.  

 

My best wishes and assurance to the readers that this will add a lot to the knowledge after reading 

this perfect case compilation. It’s not just for the legal fraternity but for anyone who has an interest 

in the field of law. 

By 

Kshitij Pandey 
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PREFACE 

 

May there be Peace in Heaven, May there be Peace in the Sky, May there be Peace in the Earth, 

May there be Peace in the Water, May there be Peace in the Plants, May there be Peace in the 

Trees, May there be Peace in the Gods in the various Worlds, May there be Peace in all the 

human beings, May there be Peace in All, 

PEACE, PEACE, PEACE. 

Our age-old culture prays for peace and happiness for one and all. Family is the first and oldest 

social group. It has played an important role in the stability and prosperity of the civilization. 

Almost everything of lasting value in humanity has its roots in the family. Peace and harmony in 

the family are important for the all-round development of children. This Compilation of 

Judgments of the Supreme Court of India and High Court of India by All India Legal Forum is 

aimed at bringing about desired sensitivity in all duty holders. We’re glad to be a part of the All 

India Forum. Here’s an introduction to my team: 

 

Patron- in-Chief: Aayush Akar 

Editor-in-Chief: Shubhank Suman 

External Manager: Kshitij Chandra Pandey 

Internal Manager: Dev Jyoti Das 

Content Writers  

• Tanisha Singh 

• Yashraj Singh 

• Anirudh Tyagi 

• Kritika Verma 

• Saurav Vinod  

• Preema Safi 
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• Vaishnavi Rai 

• Akansha Yadav 

• Ankita Srivastava 

• Anirudh G. Kamath 

Editor: 

• Shruti Padole 
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DISCLAIMER 
 

 

Team AILF India has made all efforts to summarize the cases from original cases retrieved from 

AIR and SCC. In some cases, the team has tried to summarize cases from the available sources 

as they could not find original ones. 
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LAW OF AGENCY 

Introduction: What is Agency 

When one party delegates some authority to another party whereby the latter performs his 

actions in a more or less independent fashion, on behalf of the first party, the relationship 

between them is called an agency. Agency can be express or implied. Chapter X of the Indian 

Contract Act, 1872 deals with the laws relating to Agency. It is important to know the law 

relating to agency because nearly all business transactions worldwide are carried out through 

agency. All corporations, big or small, carry their work out through agency. Therefore, laws 

relating to the agency are an important area of Business Law. Relationships relating to principal 

and agent involve three main parties: The Principal, the Agent, and a Third Party. 

• Who is an Agent? 

The Indian Contract Act, 1872 defines an ‘Agent’ in Section 182 as a person employed to do any 

act for another or to represent another in dealing with third persons. 

• Who is a Principal? 

According to Section 182, The person for whom such act is done, or who is so represented, is 

called the “principal”. Therefore, the person who has delegated his authority will be the 

principal. 

Illustrations: 

• A, a businessman, delegates B to buy some goods on his behalf. Here, A is the principal and B 

is the agent, and the person from whom the goods are bought is the ‘Third Person’. 

• Joe appoints Mary to deal with his bank transactions. In this case, Joe is the Principal, Mary is 

the Agent and the Bank is the Third Party. 

• Lavanya lives in Mumbai, but owns a shop in Delhi. She appoints a person Susan to take care 

of the dealings of the shop. In this case, Lavanya has delegated her authority to Susan, and she 

becomes a Principal while Susan becomes an agent. 
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• Who can appoint an Agent? 

According to Section 183, any person who has attained the age of majority and has a sound mind 

can appoint an agent. In other words, any person capable of contracting can legally appoint an 

agent. Minors and persons of unsound mind cannot appoint an agent. 

• Who may be an Agent? 

In the same fashion, according to Section 184, the person who has attained the age of majority 

and has a sound mind can become an agent. A sound mind and a mature age is a necessity 

because an agent has to be answerable to the Principal. 

Creation of Agency 

An agency can be created by: 

1. Direct (express) appointment– The standard form of creating an agency is by direct 

appointment. When a person, in writing or speech appoints another person as his agent, an 

agency is created between the two. 

2. Implication– When an agent is not directly appointed but his appointment can be inferred from 

the circumstances, an agency by implication is created.   

3. Necessity– In a situation of necessity, one person can act on behalf of another to save the 

person from any loss or damage, without expressly being appointed as an agent. This creates an 

agency out of necessity. 

4. Estoppel– An agency can also be created by estoppel. In a situation where one person behaves 

in such a manner in front of a third person, as to make someone believe he is an authorized agent 

on behalf of someone, an agency by estoppel is created. 

5. Ratification– When an act of a person, who acted as another person’s agent (on his behalf) 

without his knowledge is later ratified by that person, this creates an agency by ratification 

between the two. 
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Types of Agents: 

• Special Agent- Agent appointed to do a singular specific act. 

• General Agent- Agent appointed to do all acts relating to a specific job. 

• Sub-Agent-An agent appointed by an agent. 

• Co-Agent- Agents together appointed to do an act jointly. 

• Factor- An agent who is remunerated by a commission (one who looks like the apparent owner 

of the things concerned) 

• Broker- An agent whose job is to create a contractual relationship between two parties. 

• Auctioneer- An agent who acts a seller for the Principal in an auction. 

• Commission Agent- An appointed to buy and sell goods (make the best purchase) for his 

Principal 

• Del Credere- An agent who acts as a salesperson, broker and guarantor for the Principal. He 

guarantees the credit extended to the buyer. 

Authority of an Agent 

Authority of an agent can be both express and implied. 

Express authority 

According to Section 187, the authority is said to be express when it is given by words spoken or 

written. 

Implied authority 

According to Section 187, authority is said to be implied when it is to be inferred from the facts 

and circumstances of the case. In carrying out the work of the Principal, the agent can take any 

legal action. That is, the agent can do any lawful thing necessary to carry out the work of the 

Principal. 

 

Implied authority is of four main types- 

1. Incidental authority- doing something that is incidental to the due performance of express 

authority 

2. Usual authority- doing that which is usually done by persons occupying the same position 
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3. Customary authority- doing something according to the pre-established customs of a place 

where the agent acts 

4. Circumstantial authority- doing something according to the circumstances of the case 

Illustration 

• Ali owns a shop in Bihar but lives in Mumbai. His shop is managed by a person named John. 

John takes care of the deals regarding the shop and buys goods from a person named Ram, with 

Ali’s knowledge. In this case, John has implied authority from Ali to buy these goods. 

• Soham employed Abhay, who is a shipbuilder to build ships for him. In doing so, Abhay may 

legally buy all the material necessary to build the ships. 

Case Law 

Chairman L.I.C v. Rajiv Kumar Bhaskar 

In this case, as per the salary saving scheme of L.I.C, the employer was supposed to deduct the 

premium from the employee’s salary and deposit it with L.I.C. Upon the death of the employee, 

it was found by his heirs that the employer has defaulted in doing so, causing the policy to lapse. 

A clause in the acceptance letter was referred to, in which the employer had said that he would 

act as the agent of the employee and not as that of L.I.C. It was held that the employer was acting 

as the agent of the company, thereby making the company (L.I.C) responsible as a Principal due 

to the fault of the Agent (the employer). 

Agency between Husband and Wife 

Generally, there exists no agency between a husband and wife, except in cases where it has 

expressly or impliedly been sanctioned that either of them would do certain acts or transactions 

as the agent of the other. That is, a relationship of agency can come into existence between the 

two through contract, appointment, or ratification. A husband is responsible for necessaries to his 

wife when they are living apart due to the husband’s fault. This results in an agency of necessity 

where the wife can use her husband’s credit for what is necessary for her to live. But in cases 

where they are separated because of the wife’s own whims or faults, for no just reason, the 

husband is not liable for the wife’s necessaries. 
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Sub-Agent 

Who is a sub-agent? 

An agent may sometimes delegate the duty that has been delegated to him by the Principal to 

somebody else. Ordinarily, an agent cannot delegate the duty he is supposed to perform himself 

to another person (delegates non protest delegate- discussed below), except in particular 

circumstances where he must, out of necessity, do so. Section 191 of the Indian Contract Act, 

1872 defines a sub-agent to be a person employed by and acting under the control of the original 

agent in the business of the agency. 

Delegates non protest delegate- 

An agent cannot in ordinary circumstances delegate the duty that was delegated to him. The 

principle is based upon the idea that when a Principal appoints an agent, he does so by placing 

his confidence and trust in the agent and might not have similar trust in the work of another 

person. 

Difference between sub-agent and substituted agent 

The difference between sub-agent and the substituted agent is very fundamental. When a person, 

in the capacity of an agent, is asked to name someone for a certain task, the person who is named 

does not become a sub-agent to the Principal, but a substituted agent. 

Illustration 

Sarah asks her solicitor to appoint an auctioneer to sell her antique merchandise. Her solicitor 

appoints Naaz as an auctioneer. In this case, Naaz is not a sub-agent but is, in fact, a substituted 

agent for this sale. 

Agency by Ratification 

A principal may subsequently ratify an act done by a person who acted on his behalf without his 

permission or knowledge. If the act is ratified, a relationship of the agency will come into 

existence and it will be as if he had previously authorized the person to act his agent. Ratification 

may be express (by speech or writing) or implied (by act or conduct). 
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Illustration 

Steve bought apples on behalf of Mark, without his permission or knowledge. Mark later sold 

those apples to another person. This act of mark impliedly ratifies the purchase made by Steve. 

Ratification is not allowed in the following cases 

1. When the person’s knowledge of the facts of the case is defective. That is, he only half knows 

things that he is ratifying to. 

2. An act done on behalf of another person which would have the effect of injuring or harming 

the person or violating any of his rights if the act was done with his authority. 

Termination of Agency 

An agency can be terminated or is terminated in 5 different ways: 

• When the agent’s authority is revoked by the Principal 

• When the agent renounces the business of the agency 

• When the business of the agency is completed 

• When either of the parties dies or becomes mentally disabled 

•When the Principal is adjudicated an insolvent 

Revocation of Agent’s authority 

There are certain rules regarding the revocation of an agent’s authority. 

a.) It can be revoked any time before the authority has been exercised. 

b.) If according to the terms of the contract between the two, the agency has to continue upto a 

certain time, any prior revocation by the Principal shall be compensated for, to the agent. 

c.) The termination does not take effect before it has been communicated to the agent. 

d.) Termination of the authority of an agent terminates the authority of all the sub-agents under 

him. 

Agent’s duties to Principal 

An agent has 6 duties towards his Principal: 

1. He has to conduct the business of the Principal according to the directions of the Principal. 

2. An agent is bound to conduct the business he is supposed to conduct with as much skill as a 

person on his position ordinarily holds. 
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3. An agent is supposed to show the relevant accounts to the Principal as and when the Principal 

demands. 

4. An agent has the duty to communicate any difficulty whatsoever he may come across while 

doing the Principal’s business. He is supposed to perform due diligence in this regard. 

5. If any material fact has been concealed or the business is not carried out in the manner that the 

Principal directed, the Principal can repudiate the contract between them. 

6. If the agent carries out the business in the manner he wanted to perform it, rather than on the 

directions of the Principal, the Principal may claim from the agent any benefit he may have 

achieved through doing so. 

Illustration: 

Hala directs her agent Saima to buy a certain house for her. Saima does not buy the house, and 

tells Hala that it cannot be bought due to certain reasons, but ends up buying the house herself. In 

this case, Hala has the right to claim the house from Saima at the price which Saima bought it for 

herself. 

Principal’s duties to Agent 

The Principal has 4 duties towards the Agent: 

1. The Principal is bound to indemnify the agent against any lawful acts done by him in the 

exercise of his authority as an agent. 

2. The Principal is bound to indemnify the agent against any act done by him in good faith, even 

if it ended up violating the rights of third parties. 

3. The Principal is not liable to the agent if the act that is delegated is criminal in nature. The 

agent will also in no circumstances be indemnified against criminal acts. 

4. The Principal must make compensation to his agent if he causes any injury to him because of 

his own competence or lack of skill. 
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Liability of Principal for Agent’s Fraud or Misrepresentation 

According to Section 238, The Principal is liable for any fraud or misrepresentation made by his 

agent during the course of his business, as if the fraud or misrepresentation was done by the 

Principal himself. 

Rights of an Agent 

An agent has the following 5 rights: 

1. Right of retainer– An agent has the right to retain any remuneration or expenses incurred by 

him while conducting the Principal’s business. 

2. Right to remuneration– An agent, when he has wholly carried out the business of the agency 

has the right to be remunerated of any expenses suffered by him while conducting the business. 

3. Right of Lien on Principal’s property- The agent has the right to hold (keep with himself) any 

movable or immovable property of the Principal until his due remuneration is paid to him by the 

Principal. 

4. Right to be Indemnified– The agent has the right to be indemnified against all the lawful acts 

done by him during the course of conducting the Principal’s business. 

5. Right to Compensation– The Agent has the right to be compensated for any injury or loss 

suffered by him due to the lack of skill and competency of the Principal. 

Conclusion: 

Contracts establishing a relationship of the agency are very common in business law. These can 

be express or implied. An agency is created when a person delegates his authority to another 

person, that is, appoints them to do some specific job or a number of them in specified areas of 

work. Establishment of a Principal-Agent relationship confers rights and duties upon both the 

parties. There are various examples of such a relationship: Insurance agency, advertising agency, 

travel agency, factors, brokers, Del credere agents, etc. 
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CONSTITUTIONAL LAW 

ARTICLE-352 EMERGENCY 

Introduction 

The State of Emergency India refers to a time of government under a changed 

constitution that can be declared by the President of India when the Consultative Body 

acknowledges and alerts against significant challenges to the country from internal and external 

causes or from financial crisis situations. The President can, on the advice of the Cabinet of 

Ministers and using the Constitution of India, overrule several provisions of the Constitution 

guaranteeing fundamental rights for the people of India and acts regulating the transition of 

powers to the states which constitute the federation. The state of emergency has been proclaimed 

three times in the history of independent India. The first instance was between 26 October 1962 

to 10 January 1968 during the India-China war, when "the security of India" was declared as 

being "threatened by external aggression". The second instance was between 3 December 1971 

to 21 March 1972, which was originally proclaimed during the Indo-Pakistan war. It was later 

extended along with the third proclamation between 25 June 1975 to 21 March 1977 under 

controversial circumstances of political instability under Indira Gandhi's prime minister-ship, 

when emergency was declared on the basis of "internal disturbance", but this term was too vague 

and had a wider connotation and hence 44th amendment act 1978 substituted the words "internal 

disturbance" for "armed rebellion" ". The phrase Emergency period used loosely, when referring 

to the political history of India, often refers to the third and the most controversial of the three 

occasions. 

EXLANATION OF THE LAW 

Black law’s dictionary defines emergency “as a failure of social system to deliver reasonable 

conditions of life”. The term emergency may be defined as “circumstances arising suddenly that 

calls for immediate action by the public authorities under the powers especially granted to them”. 

Dr. B.R Ambedkar claimed that the Indian Federation was unique as during the times of 

emergency it could convert itself into an entirely unitary system. In India, the emergency 

provisions are such that the constitution itself enables the federal government acquire the 
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strength of unitary government whenever the situation demands. During such urgent needs all the 

pacific methods should be exhausted and emergency should also be the last weapon to use as it 

affects India’s federal feature of government.  

There are three types of emergencies under the Indian Constitution namely-  

• National Emergency  

• Failure of constitutional machinery in states  

• Financial Emergency 

❖ NATIONAL EMERGENCY 

Article 352 of the Indian Constitution applies to the national emergency. National 

emergency situations are placed when there is a significant danger to the stability of India or any 

of its territories as a result of invasion, external violence or armed revolt. Such an emergency 

shall be declared by the President upon formal order by the Council of Ministers led by the 

Prime Minister. When they are satisfied that they are satisfied that there is an eminent risk. 

Any declaration shall be made before each House of Parliament and shall cease to be 

valid after one month from the date of issue until, in the meantime, it has been accepted by the 

Parliament and the proclamation may continue for a period of six months, unless the President 

has removed it. In order to continue the emergency, the resolution must be adopted by either 

House of Parliament by a vote of not fewer than two thirds of the members of the Chambers. 

The fiscal, legislative and financial functions remain at the core during such an emergency, while 

the state legislature is not dissolved. Under Art.250 of the Constitution, the Union Government 

shall be empowered to legislate on subjects specified in the State List. Except for Arts 20 and 21, 

all human rights shall be revoked. Under Art.359, the President can, during an emergency period, 

revoke the right to move to the courts for the protection of constitutional rights. 

National emergency has been imposed thrice in the country- in 1962 at time of Chinese 

aggression, in 1971 during the indo-pak war, in 1975 on the grounds of internal disturbances. 

1. FAILURE OF CONSTITUTIONAL MACHINERY IN STATES. 

Article 256 applies to the collapse of constitutional machinery in the republic, also known 

as the President's law. If, on the Governor's report or otherwise, the President is convinced that 

the condition has arisen that the government can not be carried out in compliance with the 

provisions of the Constitution, he may issue a State emergency. 
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The President may declaration an emergency either by way of the Governor's report or 

himself is convinced that the situation is such that an emergency needs to be enforced. At times, 

however, the President can declare an emergency if a report is not obtained from the governor. 

This was achieved by President Venkataraman in the state of Tamil Nadu in 1991, even though 

he did not receive a report from the governor. 

Following the 42nd amendment to the Constitution, the national emergency was made 

free from judicial scrutiny. Later, however, in the 44th amendment, the validity of the President's 

law could be questioned. 

Proclamation of a state emergency shall be rendered before each House of Parliament, 

until all Houses accept it, and the emergency shall cease to have effect at the expiry of a term of 

two months. Further, the length of the proclamation may be extended to six months each time the 

two Houses of Parliament approve a resolution authorising the extension of the proclamation. 

Beyond the duration of one year, the proclamation will only be extended if the Election 

Commission certifies that it is not necessary to hold elections in that State or jurisdiction. 

The consequences of state emergency are-  

• The president assumes all the executive power of the state himself. The state 

administration runs by him or any person appointed by him generally the Governor. 

• During such proclamation, the state assembly is either dissolved or suspended. But the 

MLA’s do not lose their membership of the Assembly. 

• Parliament makes laws regarding the state list. The parliament only passes the budget for 

the state. 

• The High court of the state functions independently. 

• President also proclaims ordinances in the state. 

Under a state emergency, the government of the Union has full oversight of the state, excluding 

the judiciary. 

Looking at previous cases of state emergency in the world, there are three general reasons 

that have been invoked under Art.356-disruption of law and order, political turmoil, corruption 

and maladministration. 

In Rameshwar Prasad V. UOI (Bihar Assembly Dissolution Case) it was held that the 

presidential proclamation dissolving state assembly in Bihar under Art.356 was unconstitutional 

on extraneous and irrelevant ground. The court said that the state governor misled the centre in 
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recommending dissolution of state assembly. In the historic case of S.R Bommai V. UOI, a full 

bench of the Karnataka High court produced different opinion about the imposition of the 

President’s rule in Karnataka, while in other states the court held that it was in violation of the 

constitution and would have restored the original position. 

 

❖ FINANCIAL EMERGENCY 

The President has the authority to declare a financial emergency according to Article 360 of 

the Constitution if he is convinced that there is a danger to the financial security or credit of India 

or any portion of its territories. It must be taken to both Houses of Parliament and ceases to 

function at the end of two months unless, in the meantime, it has been accepted by a vote of the 

Houses. 

During the service of the financial emergency, the executive authority of the Union shall, by 

providing orders to every State to observe such prescribed canons or financial property and other 

guidance which may be deemed appropriate by the President. The rules which require a 

reduction in the wages or benefits of those representing the State, and all those relevant to the 

affairs of the Union, including judges of the High Court and the Supreme Court. There has been 

no potential for a financial emergency in India. 

 

Conclusion: 

There may be infringements of the constitutional rights of citizens, which are 

constitutionally guaranteed by the Constitution of India, during the time of emergency for the 

exercise of authority. The legitimacy of acts must be checked in order to discourage electoral 

benefits and give way to political interests. Despite the misuse of powers of emergency 

provisions, they still have an significant role to play in the circumstances prevailing in India, 

even though they remain a contentious issue in the region. 

Bhut Nath v. State of West Bengal 

The Supreme Court refusing to hold the continuance of the emergency under Art 352 

‘void’ stated that the question is “a  political, not justiciable issue and the appeal should be to the 

polls and not to the courts.” 
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Nevertheless, to put the matter beyond any shadow of doubt, the Constitution (Thirty-eighth 

Amendment) Act, 1975 amended the Constitution by adding clause 5 to Art. 352 which declared 

that the “satisfaction” of the President mentioned in Art 352(1) and (3) “shall be final and 

conclusive” and “shall not be questioned in any court on any ground.” It was further declared 

that “neither the Supreme Court nor any other court shall have jurisdiction to entertain any 

question, on any ground, regarding the validity of—(i) a declaration made by proclamation by 

the President to the effect stated in clause (1); or (ii) the continued operation of such 

proclamation.” The ‘satisfaction’ of the President in declaring the emergency, and, thus, the 

proclamation of emergency under Art 352, were thus sought to be placed beyond the ken of 

judicial scrutiny. 

Rameshwar Prasad (VI) v. Union of India ,(2006) 2 SCC 1 

While it is not possible to exhaustively catalogue all the various situations when the 

constitutional provision can be justifiably invoked, some of these, however, appear to be: 

political breakdown in a State with no possibility of a stable Ministry taking office; breakdown 

of the law and order situation; gross mismanagement of affairs by a State Government; 

corruption or abuse of its powers; danger to national security; non-compliance of Central 

directives (Art. 365); subversion of the Constitution, or of the democratic social fabric. However, 

the ground of maladministration by a State Government enjoying majority is not available for 

invoking power under Article 356. 

Jyotirmoy Bose v. Union of India 

The Calcutta High Court rejected a writ petition challenging the President’s proclamation 

issued on March 19, 1970, under Art 356. It was argued inter alia that in making the 

proclamation, the President should have acted in his discretion and not on ministerial advice. 

Rejecting this plea, the Court emphasised that in the matter of making a proclamation under Art 

356, the President acts as a constitutional head and must act as advised by the Council of 

Ministers. “To say that the power given under Art 356 is a discretionary power to the President is 

...... wholly misconceived.” 

 

Bijayanand v. President of India 

The Government of Nandini Satpathy fell in 1973 because of defections from the 

Congress Party. At that time, Bijayanand Patnaik, the leader of the Pragti Party, commanded a 
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strength of 70 in a House of 140 (139 excluding the Speaker). The Governor did not invite 

Bijayanand to form the government. He took the view that political defection in the State had 

become common and had adversely affected the political life of the State. Defection was harmful 

to democracy. The Governor thought that the government formed by Bijayanand would not 

remain in office for long and be stable. 

He, therefore, recommended to the Centre that the President’s rule be imposed in the 

State under Art. 356. The President, accordingly, issued the proclamation. Bijayanand and his 

colleagues in the Pragti Party challenged the President’s proclamation in the Orissa High Court. 

The High Court rejected the challenge but in the process enunciated certain very important 

propositions in relation to Art.356. The Court ruled that in sending his report to the President 

under Art. 356, the Governor is to act directly and not with the aid and advice of the Council of 

Ministers.  

Whether the Governor’s report is mala fide or based on any extraneous facts cannot be 

questioned in a court of law. It is not justiciable as against the Governor because of the 

protection and immunity under Art. 361(1) 

 

State of Rajasthan v. Union of India 

When the general elections for Lok Sabha were held in the country in 1977, after the 

lifting of the emergency of 1975, the Congress Party was badly routed in several States by the 

Janata Party which won a large number of seats in the Lok Sabha and, thus, formed the 

government at the Centre. In these States, Congress Ministries were functioning at the time and 

they still had some more time to run out for completion of the full term. 

The Central Home Minister, Charan Singh, wrote a letter to each of the Chief Ministers 

of these States suggesting that he should seek dissolution of the State Legislature from the 

Governor and obtain fresh mandate from the electorate. The State of Rajasthan (along with 

several other States) filed an original suit in the Supreme Court against the Union of India under 

Art 131 praying the Court to declare this ‘directive’ of the Home Minister as unconstitutional 

and illegal. It was argued that the letter in question was a prelude to the invocation of Art 356 in 

these States and that the dissolution of the State Legislatures on the ground mentioned in the said 

letter was prima facie outside the purview of Art. 356. In substance, the suit was designed to 

forestall the invocation of Art. 356 in the several States. 
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The Supreme Court, however, dismissed the suit unanimously. The broad position 

adopted by the Court was that it could not interfere with the Centre’s exercise of power under 

Art 356 merely on the ground that it embraced ‘political and executive policy and expediency 

unless some constitutional provision was being infringed.’ Art 74(2) disables the Court from 

inquiring into “the very existence or nature or contents” of ministerial advice to the President. 
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LEGAL LEGISLATON 

 

OFFENCES AGAINST WOMEN 

 

Introduction 

Women have to face many hardships and have to face many problems in this evil 

growing world. Violence is increasing against women and is witnessed in each and every corner 

of the world. Many dreadful crimes are taking place against women such as molestation, rape, 

eve-teasing, rape, harassment at the workplace, kidnapping, abduction, fraudulent marriage, 

dowery deaths, and many more. But, causing serious pain is the trauma that is backed by all of 

these crimes, it leaves a severe impression on the minds of the victims which makes it hard for 

them to cope up with life and the fact that the accused is not being properly punished. These 

incidents are also a matter of grave concern to society and thus, to protect women the Indian 

Penal Code has constituted some laws. 

CRIMES AGAINST WOMEN UNDER THE INDIAN PENAL CODE, 1860  

Some heinous crimes that take place against women are as follows: 

1. Words, gestures, or acts intended to insult the modesty of a woman. (u/s 509) 

2. Importation of girls up to 21 years of age. (u/s 366B) 

3. Voyeurism (u/s 354C) 

4. Stalking (u/s 354D) 

5. Assault on women with intent to disrobe a woman. (u/s 354B) 

6. Sexual harassment (u/s 354A) 

7. Outraging the modesty of a woman. (u/s 354) 

8. Cruelty by husband or his relatives. (u/s 498A) 

9. Murder, dowery death, abetment of suicide, etc. (u/s 302, 304B and 306) 

10. Kidnapping and abduction for different purposes. (u/s 363-373) 

11. Rape (u/s 375, 376A, 376B, 376C, 376D and 376E) 
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12. Acid attack (u/s 326A and 326B) 

 

RAPE  

Rape is considered to be a very grievous offense which is constituted against all the 

women disregarding their age. A four-year-old girl can also be a victim of rape and 90-year-old 

women can also be a victim of rape. The Supreme Court of India while showing concern for rape 

which is considered to be the most heinous crime observed.   

Rape is a crime not against the person of a woman; it is a crime against the entire society. 

It destroys the entire psychology of a woman and pushes her into a deep emotional crisis. Rape is 

therefore the most hated crime. It is a crime against basic human rights and is a violation of the 

victims’ most cherished rights, namely the right of life which includes the right to live with 

human dignity contained in Article 21. Rape for a woman is a deathless shame and must be dealt 

with as a gravest against human dignity; it is a violation of violence on the private person of a 

woman.” 

Section 375, 376, and 376A to 376D of IPC are related to the offense of rape, which is 

amended by Criminal law (Amendment) Act, 2013.  

SECTION 375 - RAPE 

As defined in section 375 of IPC, 

 “A man is said to commit rape if he- 

(a) Penetrates his penis, to any extent, into the vagina, mouth, urethra, or anus of a woman or 

makes her do so with him or any other person; or 

(b) Inserts, to any extent, any object or a part of the body, not being the penis, into the 

vagina, mouth, urethra, or anus of a woman or makes her do so with him or any other 

person; or 

(c) Manipulates any part of the body of a woman to cause penetration into the vagina, mouth, 

urethra, or anus of a woman or makes her do so with him or any other person; or 

(d) Applies his mouth to the vagina, mouth, urethra, or anus of a woman or makes her do so 

with him or any other person, under the circumstances falling under any of the following 

seven descriptions- 
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First - against her will 

Secondly - without her consent 

Thirdly - with her consent, when her consent has been obtained by putting her or any 

person in whom she is interested, in fear of death or hurt. 

Fourthly - with her consent, when the man knows that he is not her husband and her 

consent is given because she believes her to be another man to whom she is or believes 

herself to be lawfully married. 

Fifthly - with her consent, when at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration by him personally or through 

another of any unwholesome substance, she is unable to understand the nature and 

consequences of that to which she gives consent. 

Sixthly - with or without her consent, when she is under the age of 18 years 

Seventhly - when she is unable to communicate consent. 

 

Exception 1 - A medical procedure or intervention shall not constitute or rape. 

Exception 2 - sexual intercourse or sexual acts by a man with his own wife, the wife not being 

under fifteen years of age, does not constitute rape.” 

So  basically definition of rape consists of two essential ingredient’s: 

● Sexual intercourse by a man with a woman, and 

● The sexual intercourse must be under circumstances falling under any of the seven 

clauses of section 375. 

The supreme court in the case law of Dileep Singh v. State of Bihar 1, observed that, “the will 

and consent often intolerance and an act done against the will of the person can be said to be an 

 
1 (2005) 1SCC 550 



 

25 
 

act done without consent, the Indian Penal Code categorises these two expressions under 

separate hands in order to make it as comprehensive as possible.” 

SECTION 376 - PUNISHMENT FOR RAPE 

As defined under section 376 of IPC,                                      

1. “Whoever, except in the cases provided for in sub-section 2, commits rape shall be 

punished with rigrous imprisonment of either description for a term which shall not be 

less than 10 years, but which may extend to imprisonment for life, and shall also be liable 

to fine. 

2. Whoever -  

(a) Being a police officer, commits rape - 

i. Within the limits of the police station to which such police officer is 

appointed; or 

ii. In the premises of any such house; or 

iii. On a woman in such police officer’s custody or in the custody of a police 

officer subordinate to such police officer; or 

(b) Being a public servant, commits rape on a woman in such public servant’s 

custody or in the custody of a public servant subordinate to such public servant; or 

(c) Being a member of the armed forces deployed in area by the Central or a State 

Government commits rape in such area; or 

(d) Being on the management or on the stuff of a jail, remand home or other place of 

custody established by or under any law for the time being in force or of a 

woman’s or children’s institution, commits rape on any intimate of suh jail, 

remand home, place or institution; or 

(e) Being on the management or on the staff of the hospital, commits rape on a 

woman in the hospital; or 

(f) Being a relative, guardian or teacher of, or a person in a position of trust or 

authority towards the woman, commits rape on such woman; or 

(g) Commits rape during communal or sectarian violence; or 

(h) Commits rape on a woman knowing her to be pregnant; or 

 



 

26 
 

(j) Commits rape, on a woman incapable of giving consent; or 

(k) Being in a position of control or dominance over a woman, commits rape on such 

woman; or 

(l) Commits rape on a woman suffering from mental or physical disability; or 

(m) While commiting rape causes grivious bodily harm or maims or disfigures or 

endangers the life of a woman; or 

(n) Commits rape repeatedly on the same woman, 

Shall be punished with rigorous imprisonment for a term which shall not be less than ten years, 

but which may extend to imprisonment for life, which shall mean imprisonment for the 

remainder of the person’s natural life, and shall also be liable to fine. 

                  Explanation - For the purpose of this subsection - 

a “Armed forces” means the naval, military and air forces and includes any member 

of the armed forces constituted under any law for the time being in force, 

including the parliamentary forces and any auxiliary forces that are under the 

control of the central government or the state government. 

b “Hospital” means the precincts of the hospital and includes the precincts of any 

institution for the reception and treatment of the persons during convalescence or 

of persons requiring medical attention or rehabilitation; 

c “Police officer” shall have the same meaning as assigned to the expression 

“police” under the Police Act, 1861 (5 of 1861) 

d “Women’s or children’s institution” means an institution, whether called an 

orphanage or a home for neglected women or children or a widow’s home or in an 

institution called by any other name, which is established and maintained for the 

reception and care of women or children. 

3. Whoever, commits rape on a woman under sixteen years of age shall be punished with 

rigorous imprisonment for a term which shall not be less than twenty years, but which 

may extend to imprisonment for life, which shall mean imprisonment for the remainder 

of the person’s natural life, and shall aslo be liable to fine: 
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Provided that such fine shall be just and reasonable to meet the medical expenses and 

rehabilitation of the victim: 

Provided further that any fine imposed under this subsection shall be paid to the victim.” 

SECTION 376A - PUNISHMENT FOR CAUSING DEATH OR RESULTING IN 

PERSISTENT VEGETATIVE STATE OF VICTIM 

As per section 376A of IPC, 

Whoever, commits an offence punishable under sub-section (1) or sub-section (2) 

of section 376 in the course of such commission inflicts  an injury which causes the death 

of the woman or causes the woman to be in a president vegetative state, shall be punished 

with rigorous imprisonment for a term which shall not be less than twenty years, but 

which may extend to imprisonment for life, which shall mean imprisonment for the 

remainder of that person’s natural life, or with death.” 

SECTION 376B - PUNISHMENT FOR THE RAPE ON WOMAN UNDER 

TWELEVE YEARS OF AGE.  

As per section 376B of IPC,  

Whoever has sexual intercourse with his owns wife, who is living separately, 

whether under a decree of separation or otherwise, without her consent, shall be punished 

with imprisonment of either description for a term which shall not be less than two years 

but which may extend to seven years, and shall also be liable to fine. Explanation - in this 

section “sexual intercourse” shall mean any of the acts mentioned in clauses (a) to (d) of 

section 375.” 

SECTION 376C - SEXUAL INTERCOURSE BY A PERSON IN AUTHORITY 

As per section 376C of IPC,Whoever, being - 

(a) In a position of authority or in a fiduciary relationship; or  

(b) A public servant; or  
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(c) Superintendent or manager of a jail, remand home or other place of custody 

established by or under any law for the time being in force, or a women’s or 

children’s institution; or 

(d) On the management of a hospital or being on the staff of a hospital, 

Abuses such position or fiduciary relationship to induce or seduce any woman either in 

his custody or under his charge or present in the premises to have sexual intercourse with him, 

such sexual intercousre not amonting to the offence of rape, shall be punished wiht rigrous 

imprisonment of either description for a term while shall not be less than five years, but which 

may not extend to ten years, and shall also be liable to fine. 

Explanation 1 - in this section “sexual intercourse” shall mean any of the acts mentioned in 

clause (a) to (d) of section 375. 

Explanation 2 - for the purpose of this section explanation 1 to section 375 shall also be 

applicable. 

Explanation 3 - “superintendent” , in relation to a jail, remand home or other places of custody or 

a woman’s husband or children’s institution by the virtue of which such person can exercise any 

authority or control over its inmates. 

Explanation 4 - the expression “hospital” and “women’s or children’s institution”shall 

respectively have the same meaning as in Explanation to subsection (2) of section 376.” 

SECTION 376D - GANG RAPE 

As per section 376D of IPC,  

  “where a woman is raped by one or more persons constituting a group or acting in 

furtherance of a common intention, each of those persons shall be deemed to have committed the 

offence of rape and shall be punished with rigrous imprisonment for a term which shall not be 

less than twenty years, but which may extend to life which shall mean imprisonment for the 

remainder of that person’s natural life, and with fine: 
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Provided that such fine shall be just and reasonable to meet the medical expression rehabilitation 

of the victim.” 

 

SECTION 376DA - PUNISHMENT FOR GANG RAPE ON WOMAN UNDER SIXTEEN 

YEARS OF AGE 

As per section 376DA of IPC, 

  where a woman under sixteen years of age is raped by one or more persons constituting a 

group or acting in furtherance of a common intention, each of those persons shall be deemed to 

have committed the offence of rape and shall be punished with imprisonment for life, which shall 

mean imprisonment for the remainder of that person’s natural life, and with fine Provided that 

such fine shall be just and reasonable to meet the medical exception and rehabilitation of the 

victim 

Provided further that any fine imposed under this section shall be paid to the victims.” 

SECTION 376DB - PUNISHMENT FOR GANG RAPE ON WOMAN UNDER 

TWELEVE YEARS OF AGE.  

As per section 376DB of IPC, 

  where a woman under twelve years of age is raped by one or more persons constituting a 

group or acting in furtherance of a common intention, each of those persons shall be deemed to 

have committed the offence of rape and shall be punished with imprisonment for life, which shall 

mean imprisonment for the remainder of that person’s natural life, and with fine, or with death. 

Provided that such fine shall be just and reasonable to meet the medical exception and 

rehabilitation of the victim: 

Provided further that any fine imposed under this section shall be paid to the victims.” 
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SECTION 376E - PUNISHMENT FOR REPEAT OFFENDERS 

As per section 376E of IPC, 

whoever has been previously convicted of an offence punishable under section 376 or 

section 376A or section 376B or section 376D or section 376DA or section 376DB and is 

subsequently convicted of an offence punishable under any of the said section shall be punished 

with imprisonment for life which shall mean imprisonment for life remainder of that person’s 

natural life, or with death.” 

SECTION 509 - WORDS, GESTURES, OR ACTS INTENDED TO INSULT THE 

MODESTY OF A WOMAN 

Section 509 of the IPC states that –  

Whoever, intending to insult the modesty of any woman, utters any words, makes any 

sound or gesture, or exhibits any object, intending that such word or sound shall be heard, or that 

such gesture or object shall be seen, by such woman, or intrudes upon the privacy of such 

woman, shall be punished with simple imprisonment for a term which may extend to three years, 

and also with fine.” 

Chhattisgarh State Amendment2 

After Section 509 of the Penal Code, the following shall be inserted, namely: -- 

"509A. Sexual harassment by relative.--Whoever, being related to a woman through blood, 

adoption or marriage, and not being her husband, takes the advantage of his proximity and 

induces, seduces or threatens such woman with intent to insult her modesty by word, gesture or 

act shall be punished with rigorous imprisonment which shall not be less than one year but which 

may extend to five years and shall also liable to fine. 

509B. Sexual harassment by electronic mode.--Whoever, by means of telecommunication device 

or by any other electronic mode including internet, makes creates, solicits or initiates the 

transmission of any comment, request, suggestion, proposal, image or other communication, 

 
2 Vide Chhattisgarh Act 25 of 2015, sec. 6 
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which is obscene, lewd, lascivious, filthy or indecent with intent to harass or cause or having 

knowledge that it would harass or cause annoyance or mental agony to a woman shall be 

punished with rigorous imprisonment for a term which shall not be less than six months but may 

extend to two years and shall also be liable to fine." 

SECTION 366B - IMPORTATION OF GIRLS UP TO 21 YEARS OF AGE 

Section 366B of the IPC states that- 

Whoever imports into India from any country outside India or from the State of Jammu 

and Kashmir any girl under the age of twenty-one years with intent that she may be, or knowing 

it to be likely that she will be, forced or seduced to illicit intercourse with another person, shall 

be punishable with imprisonment which may extend to ten years and shall also be liable to fine”. 

SECTION 354C - VOYEURISM 

Section 354C of the IPC states that- 

  “Any man who watches, or captures the image of, a woman engaging in a private act in 

circumstances where she would usually have the expectation of not being observed either by the 

perpetrator or by any other person at the behest of the perpetrator or disseminates such image 

shall be punished on first conviction with imprisonment of either description for a term which 

shall not be less than one year, but which may extend to three years, and shall also be liable to 

fine, and be punished on a second or subsequent conviction, with imprisonment of either 

description for a term which shall not be less than three years, but which may extend to seven 

years, and shall also be liable to fine” 

SECTION 354D - STALKING 

Section 354D of the IPC states that- 

  “(1) any man who-- 

(i) Follows a woman and contacts, or attempts to contact such woman to foster personal 

interaction repeatedly despite a clear indication of disinterest by such woman; or 
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(ii) monitors the use by a woman of the internet, email or any other form of electronic 

communication, 

Commits the offence of stalking: 

Provided that such conduct shall not amount to stalking if the man who pursued it proves that-- 

(i) it was pursued for the purpose of preventing or detecting crime and the man accused of 

stalking had been entrusted with the responsibility of prevention and detection of crime by the 

State; or 

(ii) it was pursued under any law or to comply with any condition or requirement imposed by 

any person under any law; or 

(iii) in the particular circumstances such conduct was reasonable and justified. 

(2) Whoever commits the offence of stalking shall be punished on first conviction with 

imprisonment of either description for a term which may extend to three years, and shall also be 

liable to fine; and be punished on a second or subsequent conviction, with imprisonment of either 

description for a term which may extend to five years, and shall also be liable to fine.]” 

SECTION 354B - ASSAULT OR USE OF CRIMINAL FORCE ON A WOMAN WITH 

INTENT TO DISROBE 

Section 354B of the IPC states that- 

 “Any man who assaults or uses criminal force to any woman or abets such act with the 

intention of disrobing or compelling her to be naked, shall be punished with imprisonment of 

either description for a term which shall not be less than three years but which may extend to 

seven years, and shall also be liable to fine.” 

SECTION 354A - SEXUAL HARASSMENT  

Section 354A of the IPC states that- 

    “A man committing any of the following acts 
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1. physical contact and advances involving unwelcome and explicit sexual 

overtures; or 

2. a demand or request for sexual favours; or 

3. showing pornography against the will of a woman; or 

4. making sexually coloured remarks, shall be guilty of the offence of sexual 

harassment. 

2. Any man who commits the offence specified in clause (i) or clause (ii) or clause (iii) of 

sub-section (1) shall be punished with rigorous imprisonment for a term which may 

extend to three years, or with fine, or with both. 

3. Any man who commits the offence specified in clause (iv) of sub-section (1) shall be 

punished with imprisonment of either description for a term which may extend to one 

year, or with fine, or with both.” 

SECTION 354 - OUTRAGING THE MODESTY OF A WOMAN 

Section 354 of the IPC states that- 

    “Whoever assaults or uses criminal force to any woman, intending to outrage or knowing 

it to be likely that he will thereby outrage her modesty, shall be punished with imprisonment of 

either description for a term which may extend to two years, or with fine, or with both.” 

SECTION 498A - CRUELTY BY HUSBAND OR HIS RELATIVES 

Section 498A of the IPC states that -  

   “Whoever, being the husband or the relative of the husband of a woman, subjects such 

woman to cruelty shall be punished with imprisonment for a term which may extend to three 

years and shall also be liable to fine. Explanation.—For the purpose of this section, “cruelty” 

means— 

a. any willful conduct which is of such a nature as is likely to drive the woman to commit 

suicide or to cause grave injury or danger to life, limb or health (whether mental or 

physical) of the woman; or 
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b. harassment of the woman where such harassment is with a view to coercing her or any 

person related to her to meet any unlawful demand for any property or valuable security 

or is on account of failure by her or any person related to her to meet such demand.” 

 

SECTION 304B - DOWRY DEATH 

Section 304B of the IPC states that - 

    “Where the death of a woman is caused by any burns or bodily injury or occurs otherwise 

than under normal circumstances within seven years of her marriage and it is shown that soon 

before her death she was subjected to cruelty or harassment by her husband or any relative of 

her husband for, or in connection with, any demand for dowry, such death shall be called “dowry 

death”, and such husband or relative shall be deemed to have caused her death. Explanation.—

For the purpose of this subsection, “dowry” shall have the same meaning as in section 2 of the 

Dowry Prohibition Act, 1961 (28 of 1961). 

Whoever commits dowry death shall be punished with imprisonment for a term which 

shall not be less than seven years but which may extend to imprisonment for life.” 

SECTION 326A - VOLUNTARILY CAUSING GRIEVOUS HURT 

 Section 326A of the IPC states that –  

“Whoever causes permanent or partial damage or deformity to, or bums or maims or 

disfigures or disables, any part or parts of the body of a person or causes grievous hurt by 

throwing acid on or by administering acid to that person, or by using any other means with the 

intention of causing or with the knowledge that he is likely to cause such injury or hurt, shall be 

punished with imprisonment of either description for a term which shall not be less than ten 

years but which may extend to imprisonment for life, and with fine;” 
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Conclusion: 

Even though there are plethora of laws and Acts to protect the women then also the crime 

rate is increasing rapidly which clearly denotes that only laws are not responsible to make the 

society free from these evil acts but what also needs to be done is to change the thinking of the 

people around us by suppressing the evil eyes on the women and to lead the society on the path 

of ethics, morals and values and make them understand the value of women which can help to 

reduce the crimes also by imposing strict rules and laws so that people think twice before 

committing those heinous crimes. 
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Criminal Procedure Law 

Execution, Suspension, Remission and Commutation of Sentences 

The Code of Criminal Procedure, 1898 has devoted full chapter on the subject of 

execution, suspension, remission and commutation of sentences. Indian legal mechanism 

provides pardoning power sourcing from both statuary and constitutional authorities. By virtue 

of article 72 and 161 of the Constitution of India, the President and Governor can grant pardon, 

to suspend, remit or commute a sentence passed by the court. In addition to the above 

constitutional provisions the Criminal Procedure Code, 1973 provides for Suspension, remission 

and commutation of sentences. Sections 432, 433, 433A, 434 and 435, empower the government 

to suspend or remit or commute sentences. 

Suspension means to take or withdraw the sentence for the time being. It is the temporary 

postponement of the sentence. Remission implies reducing the period of sentence without 

changing its character. Commutation denotes the substitution of a form of punishment for a 

lighter one. Execution of sentences implies that court shall cause any order to be carried into 

effect by issuing a warrant or taking such other steps as may be necessary. 

The power to remit, suspend or commutate a sentence is exercised by the head of the 

state. The executive can show mercy on the convict by way of remission, suspension or 

commutation etc. The basic purpose of the suspension, remission, commutation and other forms 

of showing mercy, is to take into consideration certain aspects of the case which do not arise 

during the proceedings in the court of law. Just like the other Chapters of CrPC, this is applicable 

to the whole of India. 

Execution of sentence of death 

Execution of order passed under Section 368 

Under Section 366 of the CrPC,1973, a session judge cannot execute a death sentence without 

the confirmation of the High Court, till that time the convict has to be in jail custody. The High 

Court, under Section 368 of the CrPC, looks into the case. The High Court can: 



 

37 
 

➢ Confirm the sentence given by the Session Court. 

➢ Annul the conviction and convict the accused of the same charges as that of the Session 

Court or may order for fresh proceedings on the same or altered charges. 

➢ May acquit the person, as the time for the appeal has not lapsed yet or the appeal has 

been disposed of. 

➢ Any order received by the Session Court from the High Court has to be executed by the 

Session Court by way of issuance of a warrant. (Section 413 of the CrPC).  

Execution of sentence of death passed by High court 

Under Section 414 of the CrPC, if the High Court, passes the order of death sentence in 

appeal or revision, the Session Court has to carry on the order by issuing a warrant. 

Death sentences -When in a case submitted to the High Court for the confirmation of a 

sentence of death, the Court of Session receives the order of confirmation or other order of the 

High Court thereon, it shall cause such order to be carried into effect by issuing a warrant or 

taking such other steps as may be necessary. It is provided that when a sentence of death is 

passed by the High Court in appeal or in revision, the Court of Session shall, on receiving the 

order of the High Court, cause the sentence to be carried into effect by issuing a warrant. 

Execution of sentence of imprisonment is done in cases where the accused is sentenced to 

imprisonment for life or to imprisonment for a term in cases other than those provided for by 

section 413, the Court passing the sentence shall forthwith forward a warrant to the jail or other 

place in which he is, or is to be, confined, and, unless the accused is already confined in such jail 

or other place, shall forward him to such jail or other place, with the warrant. Where the accused 

is not present in Court when he is sentenced to such imprisonment as is mentioned in Sub-

Section (1), the Court shall issue a warrant for his arrest for the purpose of forwarding him to the 

jail or other place in which he is to be confined; and in such case, the sentence shall commence 

on the date of his arrest. 

Provisions in Other Countries- 

In the United States, the pardon power for offenses against the United States is granted to 

the President of the United States under Article II, Section 2 of the United States 
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Constitution which states that the President “shall have power to grant reprieves and pardons for 

offenses against the United States, except in cases of impeachment “. The U.S. Supreme 

Court has interpreted this language to include the power to grant pardons, conditional pardons, 

commutations of sentence, conditional commutations of sentence, remissions of fines and 

forfeitures, respites, and amnesties. 

The Constitution of Greece grants the power of pardon to the President of the Republic 

(Art. 47, § 1). He/she can pardon, commute or remit punishment imposed by any court, on the 

proposal of the Minister of Justice and after receiving the opinion (not the consent necessarily) of 

the Pardon Committee. 

The power to grant pardons and reprieves in the United Kingdom is known as the royal 

prerogative of mercy. It was traditionally in the absolute power of the monarch to pardon an 

individual for a crime, whether or not he or she had been convicted, and thereby commute any 

penalty; the power was then delegated both to the judiciary and the Sovereign’s ministers. Since 

the creation of legal rights of appeal, the royal prerogative of mercy is no longer exercised by the 

person of the sovereign, or by the judiciary, but only by the government. 

Duty of the jail superintendent in certain cases 

When the High Court certifies to the Sessions Judge, any information regarding the 

confirmation, annulment of charges of the accused in the case that was sent by way of an appeal 

or revision, the Session judge will send a warrant to the Superintendent of Jail of which the 

prisoner was originally committed. If the prisoner is transferred to another jail, then, in that case, 

the Superintendent of Jail has to send back the warrant to the Sessions Judges who in turn will 

give the warrant to the Superintendent of the Jail in which the prisoner is transferred. 

In case of alteration of the charges by the appellate courts by way of an appeal or 

revision, the same would be informed to the Superintendent of Jail to which the prisoner is 

committed. Even in the case of immediate release of the prisoner from the jail, the Sessions 

Judge by way of a warrant would inform the Superintendent of the Jail. the superintendent after 

such execution will give the original warrant, duly filled to the district magistrate in which the 

trial was held. 
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Postponement of execution of death sentence 

❖ In case of appeal to the Supreme Court 

Under Section 415 of the CrPC, 1973, the High Court may order for the postponement of 

the execution of death sentence, if the case has been sent to the Supreme Court for appeal 

(Article 134 of the Indian Constitution). The postponement would be until the time for preferring 

such appeal has been lapsed or the appeal has been disposed of, altogether. 

If the death sentence has been confirmed by the High Court, the person so sentenced may 

ask the High Court, by way of an application for the grant of a certificate under article 134 

or 132 of the Indian Constitution. The High Court has to postpone the execution of the death 

sentence until such demand is disposed of by the High Court or such certificate of appeal has 

been granted before the time of considering such appeal by the Supreme Court has not lapsed. 

When the death sentence has been confirmed by the High Court, but the High Court is 

satisfied that the person so sentenced intends to file a Special Leave Petition to the Supreme 

Court under Article 136 of the Indian Constitution. The High Court will order the postponement 

of the execution of the death sentence till the time which is reasonable for the person who is 

sentenced, to file such appeal in the Supreme Court. 

Postponement of capital sentence on a pregnant woman 

Under Section 416 of the CrPC, if the woman who is sentenced is found to be pregnant, 

then the High Court, in that case, can postpone the sentence or if it deems fit, the High Court can 

also commute the sentence to life imprisonment.  

Place of imprisonment 

The State Government unless provided has the power to direct the place of imprisonment 

for any person who is convicted under CrPC. 

Moreover, if the person who is convicted under the provisions of CrPC, is confined in the 

civil jail, then the magistrate of the court shall order that the person so convicted, should be 

shifted to a criminal jail. However, if the person who was transferred to the criminal jail from the 

civil jail, will be sent back to the civil jail unless- 
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• Three years have lapsed, the person, in this case, shall be released under Section 58 of the 

CPC, 1908 or Section 23 of the Provincial Insolvency Code. 

The which ordered the imprisonment of the person in the civil jail orders the officer in charge 

to release of the convicted person under Section 58 of CPC or Section 23 of the Provincial 

Insolvency Code. 

Execution of sentences of imprisonment 

Under Section 418 of the CrPC, a person who is imprisoned for life or for terms other 

than those mentioned in Section 413 of the CrPC, the court passing such sentence has to give a 

warrant to the place where the person has to be confined unless such person is confined to such 

place. However it must be the person who is imprisoned till the court is rising, then there is no 

need to forward a warrant to the jail and the person shall be confined as per the direction of the 

court. 

Under Section 418(2) of the CrPC, if the accused is not present in the court at the time 

when he is sentenced to such imprisonment, then, in that case, the court has to order for the arrest 

of that person, by way of an arrest warrant, for forwarding him to jail or any other place where 

he shall be confined and the sentence will start from the time of arrest of the accused. 

In the case of Ishwarbhai Hirabhai Churana vs the State of Gujrat, this Section is held to 

be mandatory. Moreover, under this Section, the court also owes a duty to ensure that the 

sentence is executed; otherwise, the accused may avoid it. 

The warrant issued is non – bailable, as it empowers the authority to arrest the person, 

after the issuance of this warrant. Such a warrant is necessary in case the sentence was 

pronounced in the absence of the accused.  

A warrant for the execution of sentence of imprisonment 

Under Section 419 of the CrPC, the warrants for the execution of the sentence of 

imprisonment has to be directed to the in-charge of the jail or of any place in which the accused 

is to be confined. But if the person is to be confined in the jail, then the warrant needs to be given 

to the jailor. 
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Execution of the sentence of fine 

A warrant for the levy of fine 

When the court sentences to levy the fine on the offender, it can recover it through either or both 

of these methods 

➢ Issue of warrant for the levy of amount through the attachment of the movable property 

of the offender. 

➢ Issue of a warrant to the district collector and order him to collect it as an arrear of land 

revenue accruing from a movable or immovable property or both. The collector, in this 

case, shall collect the arrears of revenue as per the prevailing laws with respect to the 

collection of revenue in the country. The warrant here will only serve the purpose of a 

certificate. 

It is important to note that in case it is mentioned that there shall be imprisonment if default 

of payment happens, and if the offender has already served the default sentence, then no court 

shall issue such warrant, unless there are some special circumstances which have to be recorded 

in writing, or if there is an order for the payment of compensation of fine that arose as per the 

provisions of Section 357. 

The state government can make rules in regards to how the execution of the recovery of the 

fines would take place and the summary claims made by a person other than the offender himself 

would be considered accordingly. 

No such warrant shall be executed by the arrest or detention of the person in the prison. 

Commutation of Sentences- 

As a term of Criminal law, according to Black “In criminal law, the change of a punishment to 

one which is less severe as from execution to life imprisonment. ”While suspension and 

remission deal with postponement of sentence and reducing the period of sentence without 

changing its character, remission deals with substitution of a form of punishment for a less 

severe one. 
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As according to Section 433, there is nothing to prohibit the appropriate government to 

commutate the sentence to any sentence, though it may be lowest sentence of fine. Under this 

section the President and the Governor has the power in appropriate case to commute any 

sentences to a lesser sentence. Section 433 provides government with power to commutate the 

sentences. It contains many types for sentences which are eligible of commutation. One of them 

is commutation of death sentences i.e. mercy petition. 

 Section 433 reads as – The appropriate Government may, without the consent of the 

person sentenced commute 

➢ a sentence of death, for any other punishment provided by the Indian Penal Code (45 of 

1860) 

➢ a sentence of imprisonment for life, for imprisonment for a term not exceeding fourteen 

years or for fine 

➢ a sentence of rigorous imprisonment for simple imprisonment for any term to which that 

person might have been sentenced, or for fine 

➢ a sentence of simple imprisonment, for fine. 

Death sentence has always been a question of controversy, while on one hand it becomes a 

matter of human rights with respect to the accused (Laxman Naskar v. Union of India, AIR 2000 

SC 986); on the other hand it is one of weighing the gravity of the crime and its impact on the 

society. Section 433(a) of Criminal Procedure Code, 1973 is the provision that provides for 

commutation of capital punishment or death penalty. 

It is on the basis of Section 433(b) of Criminal Procedure Code, that most convicts are able to 

get their sentence for life commuted up to 14 years. It was though wrongly also said that a 

sentence for life means a sentence of 14 years. The correct law is, however, otherwise. The 

Supreme Court in 2005 itself declared that a sentence of life imprisonment means imprisonment 

for life. Section 433A of the Criminal Procedure Code puts restriction on the power of President 

and Governor that the death sentence cannot be commutate less than imprisonment for 14 years. 

In absence of an order under Section 55 IPC or Section 433(b) the convict cannot be released 

forthwith even after expiry of 14 years. (Maru Ram v. Union of India, AIR 1980 SC 2147) 

Suspension or Remission of Sentences- 
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‘Suspension’ means a stay of the execution of the sentence or postponement of a judicial 

sentence while ‘Remission’ means reducing the amount of sentence without changing its 

character. Remission and suspension are different in their extent and meaning. ‘Remission’ 

means that the rest of the sentence needs not to be undergone; leaving the order of conviction 

and the sentence passed by the court untouched i.e. reduction of the amount of sentence without 

changing its character, for example, a sentence of one year may be remitted to six months. The 

effect of an order of remission is to entitle the prisoner to his freedom on a certain date. 

Therefore, once that day arrives, he is entitled to be released, and in the eye of law he is a free 

man from that moment. If there is any breach of condition of such remission, the remission can 

be cancelled and the prisoner committed to custody to undergo the unexpired portion of the 

sentence. 

The procedure to be followed by government is also given in the Section 432(2), The 

Criminal Procedure Code, 1973. On receiving any application for the suspension or remission of 

a sentence, the government has to require the concerned court to state its opinion with reasons as 

to whether the application should be granted or refused. A certified copy of the records has to be 

sent along with such opinion. The government may cancel the suspension or remission of a 

sentence, if in its opinion the condition for granting such suspension or remission is not fulfilled: 

the offender may thereupon, if at large, be arrested by any police officer without a warrant and 

remanded to undergo the unexpired portion of the sentence. The power to remit the whole or any 

part of the sentence belongs exclusively to the Executive. 

The power given to the government by this section is purely discretionary, and the law 

does not enjoin upon the government to give reasons for remitting the unexpired portion of the 

sentence in the order of remission. (Sohan Singh v. State, AIR 1965 Punjab 156) However, the 

appropriate government must exercise this power fairly and not arbitrarily. In exercising its 

power of remission under Sec 432, Government should have regard to the limitation imposed by 

Sec 433A of Criminal Procedure Code. The remission and suspension under section 432 does not 

in any way interfere with the order of conviction passed by the court, but it only affects the 

execution of the sentence (Sarat Chandra Rabha v. Khagendranath, AIR 1961 SC 334). 
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CIVIL PROCEDURE CODE 

SECTION 43-48 

SECTION 43 

DEFINITION 

“Any degree passed by any Civil Court established in any part of India to which the 

provisions of this Code do not extent, or by any court established or continued by the authority of 

the Central Government outside India, may, if it cannot be executed within the jurisdiction of the 

Court by which it was passed, be executed in the manner herein provided within the jurisdiction 

of any Court in the territories to which this Code extends.” 

MEANING 

This section deals with execution of decrees passed by Civil Courts in places to which 

this code does not extend. And it further deals with transfer of decree for execution. 

Where the decree is not transferred to a Court which at time of the transfer is governed by 

the Indian Code of Civil Procedure, the transfer is ineffective for purpose of execution. 

Case Study- Hansraj Nathuram v. Lalji Raja (AIR 1963 SC 1180), it was observed that the 

decrees which are not transferred to a court which at the time of transfer is governed by the 

Indian Code of Civil Procedure, then such transfer is ineffective for the purpose of execution and 

the decree therefore cannot be executed under section 43 of CPC. 

SECTION 44 

DEFINITION 

“The State Government may, by notification in the Official Gazette, declare that the 

decrees of any Revenue Court in any part of India to which the provisions of this Code do not 

extend or any class of such degrees, may be executed in the state as if they had been passed by 

courts in that state.” 

MEANING 



 

45 
 

This section deals with execution of decree passed by Revenue Court in places to which 

this code does not extend and it has been directed that the state government may by notification 

in official gazette declare that such degrees may be executed in the state as if they had been 

passed by courts in that state. 

SECTION 44A 

DEFINITION 

(1) “Where a certified copy of a decree of any of the superior Courts of any reciprocating 

territory had been filed in a District Court, the decree may be executed in India as if it 

had been passed by the District Court. 

(2) Together with the certified copy of the decree shall be filed a certificate from superior 

Court stating the extent, if any, to which the decree has been satisfied or adjusted and 

such certificate shall, for the purposes of proceedings under this section, be conclusive 

proof of the extent of such satisfaction or adjustment. 

(3) The provisions of Section 47 shall as from the filing of the certified copy of the decree 

apply to the proceedings of a District Court shall refuse execution of any such decree, if it 

is shown to the satisfaction of the Court that decree fall within any of the exceptions 

specified in clauses (a) to (f) of Section 13.” 

Explanation 1- ‘Reciprocating Territory’ means any country or territory outside India which the 

Central Government may, by notification in the Official Gazette, declare to be a reciprocating 

territory for the purpose of this section; and ‘Superior Courts’, with the reference to any such 

territory, means such Courts as may be specified in the said notification. 

Explanation 2- ‘Decree’, with reference to a superior court, means any decree or judgment of 

such court under which a sum of money is payable, not being a sum payable in respect of taxes 

or other charges of a like nature or in respect of a fine or other penalty, but shall in no case 

include an arbitration award, even if such an award is enforceable as decree or judgment. 

MEANING 

In Sections 43 to 44-A, provisions have been made for execution of the following 

decrees: Thus Section 43 deals with the decrees passed by any Civil Court in India to which the 
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Civil Procedure Code does not extend, or to any Court established by the Central Government 

outside India. Section 44 deals with decrees passed by Revenue Court in any part of India to 

which Civil Procedure Code does not extend and Section 44 A deals with decrees passed by any 

superior Court of a reciprocating theory i.e. any country or territory outside India which is 

declared by the Central Government to be reciprocating territory for this purpose. 

Case Study- Bhavesh Jayanti Lakhani v. State of Maharashtra ((2009) 9 SC 551 (588)), it was 

observed that if a violation of any order passed by a Civil Court is made the ground of issuance 

of a red corner notice, the court will enquire as to whether the same has undergone the tests laid 

down u/Ss13&44A of the code. 

The foreign decree-holders have an independent right to enforcement of such decrees. This right 

has no co-relation with jurisdictional issues. A question whether foreign judgment is a judgment 

in sum or judgment in personam is, therefore of no significance. The provisions under this 

section is an enabling provision for a foreign decree-holder to execute a foreign decree in this 

country. Enforcement of such a decree from scheme of domestic execution. 

Case Study- International Woolen Mills v. Standard Wool (UK) Ltd. (AIR 2001 SC 2134 

(2145)), it was held that a decree of foreign court on the basis of pleadings alone without any 

evidence to support it and when the defendant did not choose to appear, is only ex parte decree 

and cannot be executed. 

 

SECTION 45 - "Execution of decrees outside India" 

So much of the foregoing sections of this Part as empowers a Court to send a decree for 

execution to another Court shall be construed as empowering a Court in any State to send a 

decree for execution to any Court established by the authority of the Central Government outside 

India to which the State Government has by notification in the Official Gazette declared this 

section to apply.  

STATEAMENDMENTS 

Pondicherry- After section 45 insert the following: - 

"45-A. Execution of decrees etc. passed or made before the Commencement of the Code in 

Pondicherry- Any Judgment, decree or order passed or made before the Commencement of this 
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Code by any Civil Court in the Union Territory of Pondicherry shall for the purpose of execution 

be deemed to have been passed or made under this Code. 

Provided that nothing contained in this section shall be construed as extending the period of 

limitation to which any proceeding in respect of such judgment decree or order may be subject."  

SECTION 46- "Precepts" 

(1) Upon the application of the decree-holder the Court which passed the decree may, whenever 

it thinks fit, issue a precept to any other Court which would be competent to execute such decree 

to attach any property belonging to the judgment-debtor and specified in the precept. 

(2) The Court to whom a precept is sent shall proceed to attach the property in the manner 

prescribed in regard to the attachment of property in execution of a decree: 

Provided that no attachment under a precept shall continue for more than two months unless the 

period of attachment is extended by an order of the Court which passed the decree or unless 

before the determination of such attachment the decree has been transferred to the Court by 

which the attachment has been made and the decree-holder has applied for an order for the sale 

of such property. 

SECTION 47- Questions to be determined by the Court executing decree 

“(1) All question arising between the parties to the suit in which the decree was passed, or their 

representatives, and relating to the execution, discharge or satisfaction of the decree, shall be 

determined by the Court executing the decree and not by a separate suit. 

(2) The Court may, subject to any objection as to limitation or jurisdiction, treat a proceeding 

under this section as a suit or a suit as a proceeding and may, if necessary, order payment of any 

additional court-fees. 

(3) Where a question arises as to whether any person is or is not the representative of a party, 

such question shall, for the purposes of this section, be determined by the Court.” 

 

[Explanation I.-For the purposes of this section, a plaintiff whose suit has been dismissed and a 

defendant against whom a suit has been dismissed are parties to the suit. 

 

Explanation II.-(a) For the purposes of this section, a purchaser of property at a sale in execution 

of a decree shall be deemed to be a party to the suit in which the decree is passed; and 

 

(b) all questions relating to the delivery of possession of such property to such purchaser or his 

representative shall be deemed to be questions relating to the execution, discharge or satisfaction 

of the decree within the meaning of this section.] 
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COMMENTS  

 

(i) Executing court has to first decide whether preliminary decree in question is severable from 

final degree and can be executed independently. If not, then only after passing of the final decree 

it can be executed; Md. Serajuddin v. Md. Abdul Khalique, AIR 2005 Gauhati 40. 

 

(ii) Once decree reached finality, it is not open to judgement-debtor to plead new facts in 

execution proceedings; Pothuri Thulasidas v. Potru Nageswara, AIR 2005 AP 171. 

 

(iii) Suit was not in reality, one in the nature of execution of the earlier Order of eviction in 

favour of plaintiff and is not barred. Suit based upon fresh cause of action. The High Court was 

wrong in treating present suit as one, virtually for execution of the Order of eviction passed in 

the earlier rent control case. Hence the ban under section 47 cannot apply; Ajit Chopra v. Sadhu 

Ram, AIR 2000 SC 212. 

 

(iv) An executing court granted decree for interest which was not part of the decree for execution 

on ground of delay and unreasonable stand taken in execution. Since the executing court cannot 

travel beyond decree under execution, the said decree was held to be without jurisdiction; 

Kameshwar Das Gupta v. State of Uttar Pradesh, AIR 1997 SC 410. 

 

(v) New plea cannot be allowed to be raised for the first time in execution proceedings; Jalada 

Daland Uchha Bidyapith v. State of Orissa, AIR 1993 Ori 257: 1993 (1) Ori LR 77. 

 

(vi) Execution of the decree ought not to be refused, unless the decree itself is a nullity; Jalada 

Daland Uchha Bidyapith v. State of Orissa, AIR 1993 Ori 257: 1993 (1) Ori LR 77. 

 

(vii) Injunction decree can be enforced by the legal heir of the decree holder against the J.O. after 

the death of the decree holder; Dsouza, J. v. A. Joseph, AIR 1993 Kant 68: ILR (Kant) (1992) 

2972. 

 

(viii) Death of the decree holder during pendency of the execution proceedings. His legal 

representative can continue the proceedings after obtaining the succession certificate; 

Kariyamma v. Assistant Commissioner and Land Acquisition Officer, AIR 1993 Karn 321: 1993 

(1) Civ LJ 297: 1992 (3) Cur CC 664. 

 

(ix) In absence of any challenge to decree no objection can be raised in execution; State of 

Punjab v. Mohinder Singh Randhawa, AIR 1992 SC 473. 

 

(x) Auction sale held in execution of final decree can be set aside under section 47 on 
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displacement by Appellate Court of preliminary decree on which final decree was based; Kumar 

Sudhendu Narain Deb v. Renuka Biswas, AIR 1992 SC 385. 

 

M/S India Steam Laundry (P) Ltd. vs Sisir Kumar Deb on 16 September, 1998 

1. Against this order of summary rejection of the application under section 47 CPC, the judgment 

debtor preferred a revision under section 115A CPC challenging the legality of that order on the 

ground that the executing court was not justified in summarily rejecting the application 

under section 47 CPC without going into the merits and allowing the Judgment debtor to adduce 

evidence. The revisional court below found no jurisdictional error on the part of the executing 

court in summarily rejecting the application under section 47 CPC holding, inter alia, that the 

points that were raised on behalf of the judgment debtor in his application under section 47 CPC 

were all raised by and decided against him by the judgment and decree of the trial court which 

was upheld up to the second appellate stage and as such, the Judgment debtor was not entitled to 

reopen and agitate the matter before the executing court. 

2. Hence the present application under Article 227 of the Constitution of India against the 

revisional court's order. 

3. Mr. Sudish Dasgupta, the learned senior counsel appearing for the IDR petitioner made the 

following points. First, it was urged by Mr. Dasgupta that the petitioner having virtually raised 

the question of mulllly of the decree in his application under section 47 CPC, the courts below 

were not Justified in summarily rejecting the application without going into the question as to 

whether the decree was a nullity. It was submitted that when a decree passed by a court is a 

nullity, its Invalidity could be set up whenever and wherever it is sought to be enforced or relied 

upon, even at the stage of execution and even in collateral proceedings. Reliance has been placed 

on a decision of the apex court 'in : Kiran Singh v. Chaman Paswan. Secondly, it was urged that 

by summary rejection of the petitioner's application under section 47 CPC without allowing the 

petitioner to adduce hts evidence in full, the executing court virtually preceded to decide the 

execution case on a preliminary issue which was not permissible under the law in view of the 

fact that the provisions of sub rule (2) of Rule 2 of Order 14 of CPC authorising a court to 

dispose of a suit on a preliminary Issue under circumstances specified in clauses (a) and (b) of 

the sub rule (2) are not applicable to an execution proceeding Inasmuch as the provisions 

of section 141 CPC do not apply to execution proceeding. Reliance has been placed upon 18 

CWN 343 : Hari Charon Ghosh v. Manmatha Nath Sen. Thirdly, by placing reliance upon the 

decision in : M/s. Woolways v. Central Bank of India, it was contended by Mr. Dasgupta that it 

is obligatory upon an executing court to decide a question under section 47 CPC judicially and 

not summarily and that if the parties wanted to lead evidence he ought to have allowed them an 

opportunity to do so and in the instant case, the courts below having virtually decided the 

objection on merits without, however, giving the judgment debtor any opportunity to lead 

https://indiankanoon.org/doc/1331149/
https://indiankanoon.org/doc/1625415/
https://indiankanoon.org/doc/1674641/
https://indiankanoon.org/doc/651662/
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evidence have commute illegalities and as such, the executing court should be directed to decide 

and dispose of the objection on merits after taking evidence. Finally, it was urged that according 

to Rules 776 of the Civil Rules and Orders of this court, an application under section 47 CPC is 

required to be registered as Misc. judicial case which is indicative of the fact that such a case 

requires a judicial inquiry. It is submitted that in view of this provision of CRO, the executing 

court was not competent to reject the application under section 47 CPC summarily as it did in the 

instant case. 

4. Mr. Animesh Kanti Ghosal, the learned senior counsel appearing for the decree holder 

respondent sought to refute the above contentions in the following manner. The petitioner in his 

application under section 47 CPC did not at all plead any lack of inherent jurisdiction of the trial 

court to pass the decree under execution. As such, the question whether the decree was a nullity 

or not, did not really call for any adjudication by the executing court Mr. Ghosal submitted that 

the Supreme Court decision cited on behalf of the petitioner has absolutely no manner of 

application to the facts and circumstances of the present case. He, on the other hand, refers to a 

decision of the Supreme Court : V. D. Modi v. R. A. Rehman wherein it has been held that when 

the decree is made by a court which has no inherent Jurisdiction to make it. objection as to its 

validity may be raised in its execution proceeding only if the objection appears on the face of the 

record. But where the objection as to jurisdiction of the court to pass the decree does not appear 

on the face of the record and requires examination of the questions raised and decided at the trial 

or which could have been but have not been raised, the executing court will have no jurisdiction 

to entertain an objection as to the validity of the decree even on the ground of absence of 

Jurisdiction. Mr. Ghosal submits that the summary rejection of the application 

under section 47 CPC by the executing court is fully fortified by the above decision of the apex 

court. Mr. Ghosal further contends that by the 1976 amendment sub section 12) 

of section 47 CPC has been omitted with the result that the discretionary power of the court to 

treat an application as a suit or a suit as an application under section 47 CPC stands withdrawn. 

As such, the Jurisdiction of the executing court to decide the question of maintainability of the 

application under section 47 CPC as a preliminary point cannot be called in question. Reliance 

has been placed on a decision : Kulraj Singh v. Ranjit Kaur wherein it has been held that in view 

of deletion of sub section (2) of section 47 CPC by the Amendment Act of 1976 with effect from 

1.2.1977 the court is no longer bound to treat an application under section 47 raising objections 

to the execution of a decree as a suit and that it could dispose of such objections summarily. 

Finally, it is submitted by Mr. Ghosal that the Judgment debtor petitioner did not raise any 

question in his objection under section 47 which he did not raise earlier in the suit and could not 

have raised in the suit for resisting the decree that was passed against him and as such, the 

question of going, into those very questions over again by the executing court cannot arise and 

there was really no legal scope for allowing any evidence to be led by the petitioner in support of 

that objection. It is submitted that the objection is wholly untenable in law and has been raised 

only to delay the execution of the decree and harass the decreeholder and that the executing court 

https://indiankanoon.org/doc/1050140/
https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/1210757/
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was well within its jurisdiction to summarily reject the objection. The present application, it is 

submitted. Is frivolous and is liable to be dismissed with costs. 

5. On a scrutiny of the grounds that are actually raised or sought to be raised in the application 

under section 47. It could not be disputed on behalf of the judgment debtor petitioner at the time 

of hearing that the very questions that are sought to be raised in the application 

under section 47 CPC were actually raised or ought to have been raised during the trial of the suit 

which culminated in passing of the decree which was upheld by both the first and the second 

appellate courts on a contested hearing. It is, thus, not understood how those questions could be 

permitted to be raised once again at the instance of the judgment debtor in the present execution 

case proceeding so as to displace the jurisdiction of the court which passed the decree. Lack of 

inherent jurisdiction of the court which passed the decree has not at all been pleaded anywhere 

within the four corners of the application under section 47 CPC. It has been alleged that the 

decree holder obtained the decree by practising fraud upon the court, but no particular of the 

alleged fraud has been set out in the application. The petitioner has even gone to the length of 

pleading non-existence of the relationship of landlord and tenant between him and the decree 

holder. It has been urged by Mr. Dasgupta that the petitioner has raised a substantial question of 

waiver on the part of the decree holder landlord by reason of the fact that he withdrew all the 

deposits that were made by the petitioner on account of rent. It is really not understood how 

withdrawal of any deposit made with the trial court could tantamount to any waiver. Even if it be 

so, that was undoubtedly a question which ought to have been raised by the Judgment debtor as 

defendant In the suit itself. On a scrutiny of the contents of the application under section 47 CPC, 

it cannot be said that the judgment debtor petitioner has raised an objection as to the Jurisdiction 

of the court which passed the decree and such an objection appears on the face of the record and 

does not require examination of the questions raised and decided at the trial or which could have 

been but have not been raised at the trial. That being so, the law laid down by the Supreme Court 

in V. D. Modi's case (supra) fully applies to the present case and it must be held that the 

executing court will have no jurisdiction to entertain any objection as to the validity even on the 

ground of absence of jurisdiction. Then again, 3 In view of the decision reported In (Kulraj v. 

Ranjit) and cited on behalf of the decree holder respondent, it must be held that the court is no 

longer bound to treat an application under section 47 CPC raising objection to the execution of 

the decree as a suit and is quite competent to dispose of the objection summarily. Here is a case 

which warrants a summary rejection and I am afraid, the question of taking any evidence or 

allowing the petitioner to lead any evidence in support of the points raised in the application 

cannot arise. The ruling (M/s. Woolways v. Central Bank of India) and cited on behalf of the 

petitioner cannot have any manner of application here inasmuch as under section 47 CPC, the 

court is to decide all questions relating to the execution, discharge and satisfaction of the decree 

and satisfaction is a question of fact which was very much pleaded in the reported case. As such, 

the executing court was required to go into the merits of that matter and decide that dispute in a 

Judicial manner by allowing the parties to lead evidence. Here in the instant case, no question 

https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/1050140/
https://indiankanoon.org/doc/1050140/
https://indiankanoon.org/doc/651662/
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relating to any satisfaction or discharge or execution has been raised so as to justify the need for 

leading of evidence. 

 

SECTION 48 

DEFINITION 

“Section 48 has been repealed by S.28 of Limitation Act, 1963 and its place has now been taken 

by Art.136 of Limitation Act,1963.” 

MEANING: 

This section which enacted a rule of limitation was repealed by Section 28 of the Limitation Act 

(36 of 1963 w.e.f. 1st Jan, 1964), which laid down that “in the Code of Civil Procedure, 1901 (5 

of 1908) Section 48 should be omitted”. In its place a new provision Article 136 has been 

introduced in that Act, and it is that which now governs questions of limitation of execution 

applications. 

SUBSTANCE OF THIS SECTION CONTINUES TO BE LAW: 

This Section of CPC enacted a rule of limitation and prescribed a period of 12 years for an 

application for execution of decrees and orders. It has since been repealed by section 28 of the 

Limitation Act 1963. In its place a new provision Art.136 in the Limitation Act, 1963 has been 

introduced and that prescribes “for the execution of any decree or order of any civil court a 

period of 12 years etc.” 

Case Study- Anandilal v. Ram Narain (AIR 1984 SC 1383 (1385)), it was held that the 

substance of Section 48 continues to be the law and since repealed is applicable to the 

application pending on the date of its repeal. 

NOTE: 

1. Original decree to be executed if the agreement fails 

Case Study- Parbati Devi v. Mahadeo Prasad (AIR 1979 SC 1915), there was a mortgage 

decree passed in 1926. The settlement between the parties in 1953 did not altogether 
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renovate the old decree. On failure to observe the terms of the agreement the original 

decree was to be executed. 

2. The period prescribed by Section 48(1) of the Code is the period of limitation and it is to 

be controlled by the provisions of Limitation Act 1908 including Section 14(2). 

3. The application mentioned in Section 48 is a fresh substantive application and not an 

application to revive or continue a substantive application already pending on the file of 

the court. Thus, subsequent application to continue previous application in not a fresh 

application. However, an application made after 12 years form the date of the decree 

would be a fresh application within the meaning of Section 48 if the previous application 

was finally disposed of. 

Case Study- Penatapati China Venkauna v. P. Vengaraju (AIR 1964 SC 1454), it was 

held that it would be fresh application if it is asked for a relief against parties or 

properties different from those proceeded against the previous execution petition or asked 

for a relief substantially different from that asked for in the earlier petition. 

4.  On the question whether fraud u/s 48(2) effective u/s 18 of Limitation Act? - In the cause 

of fraud of the judgment debtor, a provision is made in section 48(2) for enlarging the 12 

years period prescribed under section 48. For defeating the plea of the bar of limitation 

under the limitation act in the case of fraud of the judgment debtor provision in found in 

section 18 of limitation act. If particular case of fraud set up and proved is not covered by 

those words, there is no protection against the same in the limitation act. In that way the 

two legislative provisions are neither conflicting not overlapping. They are capable of 

operating harmoniously. They deal with different situation and circumstance.  
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