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• Section 377 refers to 'unnatural offences' and
says whoever voluntarily has carnal intercourse

against the order of nature with any man, woman
or animal, shall be punished with imprisonment

for life, or with imprisonment of either description
for a term which may extend to 10 years, and

shall also be liable to pay a fine.
 

                           WHAT IS SECTION 377?



                                   WHAT IS LGBT?
•

•

LGBT is shorthand for lesbian, gay, bisexual and transgender. The “LGB”
in this term refers to sexual orientation. Sexual orientation is defined as

an often enduring pattern of emotional, romantic and/or sexual
attractions of men to women or women to men (heterosexual), of

women to women or men to men (homosexual), or by men or women to
both sexes (bisexual). It also refers to an individual’s sense of personal

and social identity based on those attractions, related behaviors and
membership in a community of others who share those attractions and

behaviors.

The "T" in LGBT stands for transgender or gender non-conforming, and is
an umbrella term for people whose gender identity or gender expression
does not conform to that typically associated with the sex to which they

were assigned at birth. Some who do not identify as either male or
female prefer the term “genderqueer.”

 



                        SECTION 377 AND CHILD ABUSE

• Child rights activists had criticised the Delhi HC verdict of de-
criminalising homosexuality on the ground that Section 377 was

needed to tackle cases of child abuse.
According to the Crime Records Bureau information and studies
on criminal jurisprudence and child abuse in India, Section 377 is
the only legal provision to protect the millions of abused children

and to supplement the shortcomings in the rape laws, which
apply only when there is a vaginal penetration. However, the

enactment of the Protection of Children from Sexual Offences
(POCSO) Act 2012 removed the need to use Section 377 as

POCSO is more child-friendly and much more stringent.



      DOES SECTION 377 ONLY PERTAIN TO
HOMOSEXUALS?

• No, the law also allows the state to interfere on  matters of
heterosexual consensual sex. Given the fact that the

implications of "against the law of nature" in the Act include
consensual sexual acts of oral and anal sex in private, the
Section empowers the state to make private consensual

acts between heterosexuals unlawful. 



                                 HIV PREVENTION

• With Section 377 out and implementation of the HIV and AIDS Prevention Act,
patients rights groups working on AIDS prevention this new act should

become a foundation for the health ministry to speed up its advocacy efforts
among vulnerable groups like the male who have sex with male (MSM)

community. The efforts to publicly promote safe sex awareness programs
among the MSM populations was what led to the first petition challenging

the Section 377, a colonial era law that made criminalised any sexual
intercourse against the order of nature. In 2001 it was the arrest of a HIV

worker who was distributing condoms among the MSM community that led
to public health groups knocking at the doors of court to quash Section 377.

In Asia WHO has recommended that to speed up HIV prevention health
groups need to focus on MSM, Transgenders, sex workers and their male

parters as the top three population groups. These groups need to be
provided health services that includes HIV prevention tools like condoms,

PrEP, HIV testing centres and HIV treatment and care among others.
 



                 SECTION 377 AND RIGHT TO PRIVACY

The Supreme Court, while decriminalising consensual sex between
homosexuals, observed that members of the LGBT community possessed

the same fundamental rights as others. This issue of sexual orientation
and its relationship to the fundamental rights of the individuals has been at

the heart of the debate.

It was the apex court’s judgment on Right to Privacy earlier this year which
started the process of revisiting the 2013 verdict upholding Section 377 of

the Indian Penal Code (IPC). In its judgment, it said that the Right to
Privacy and the protection of sexual orientation lie at the core of the

fundamental rights guaranteed by Articles 14, 15 and 21 of the
Constitution.t

It had noted that sexual orientation was an essential attribute of privacy
and that discrimination on the basis of sexual orientation is deeply

offensive to the dignity and self-worth of the individual

 



                                POLITICAL VIEWS

Opposition
•

•

Rajnath Singh, a member of the ruling
party BJP and the Home Minister, is on
record shortly after the law was re-instated
in 2013, claiming that his party is "
unambiguously" in favour of he law, also
claiming that "We will state (at an all-party
meeting if it is called) that we support
Section 377 because we believe that
homosexuality is an unnatural act and
cannot be supported.”  

The Congress party led UPA
government also supported the law during
the initial Naz Foundation case, stating that
gay sex was 'immoral' and that it cannot be
decriminalised.

Support
•

•

Former Finance Minister and BJP
member Arun Jaitley has a different view from
Rajnath Singh, saying that "Supreme Court
should not have reversed the Delhi High Court
order which de-criminalised consensual sex
between gay adults" and "When millions of
people the world over are having alternative
sexual preferences, it is too late in the day to
propound the view that they should be jailed.“
In December 2013, Indian National
Congress President Rahul Gandhi came out in
support of LGBT rights and said that "every
individual had the right to choose". He also said "
These are personal choices. This country is
known for its freedom, freedom of expression.
So let that be. I hope that Parliament will
address the issue and uphold the
constitutional guarantee of life and liberty to all
citizens of India, including those directly
affected by the judgement.”



                              JUDICIARY ACTION
•

•

•

In 2001 when a non-governmental organization called the Naaz
Foundation and AIDS Bedhbhav Virodh Andolan approached the Delhi High

Court instituting the original lawsuit to decriminalize homosexuality.
Following which a widely-documented hearing (including contradictory
stands) continued. On July 2, 2009, a landmark judgment was made by

Delhi High Court which held that section 377 has violated Article 21 of the
Indian Constitution.

Again, on December 11, 2013, a two-judge bench of the Supreme Court
overturned the HC's 2009 decision and re-criminalized millions of dreams,
mentioning that it was for Parliament to take action upon the case instead

of any courts.

On August 24, 2017, a Constitution Bench of the Supreme Court held that
privacy is a fundamental right. Section 377 decision was called

“unsustainable” by Justice Chandrachud, in particular, noting that the “right
to privacy and the protection of sexual orientation lie at the core of the

fundamental rights guaranteed by Articles 14, 15 and 21 of the
Constitution”. It was a call for equality by SC which didn’t outrightly declare

section 377 to be unconstitutional because the review petition was still
pending



.• In 2018, the five-judge constitutional bench of the Supreme Court consisting of Chief Justice Dipak
Misra and Justices Dhananjaya Y. Chandrachud, Ajay Manikrao Khanwilkar, Indu Malhotra,

and Rohinton Fali Nariman started hearing the challenge to constitutionality of Section 377. The
petitioners invoked the right to sexual privacy, dignity, right against discrimination and freedom of

expression to argue against the constitutionality of Section 377. After hearing the petitioners' plea for
four days, the court reserved its verdict on 17 July 2018. The bench pronounced its verdict on 6

September 2018. Announcingg the verdict, the court reversed its own 2013 judgement of restoring
Section 377 by stating that using the section of the IPC to victimize homosexuals was

unconstitutional, and henceforth, a criminal act. In its ruling, the Supreme Court stated that
consensual sexual acts between adults cannot be a crime, deeming the prior law "irrational, arbitrary

and incomprehensible."




