


In order to successfully show that a defendant is liable for 
negligence, a plaintiff must first show that a duty of care 
exists between the plaintiff and the defendant.

 (for more details see discussion last week)

Following this, the court needs to be convinced that the 
defendant breached this duty of care.

To prove this, the plaintiff must prove that the defendant 
has breached the standard of care required of a 
reasonable person.



What is the standard of care?

This is a question of law

Was there a breach of the standard of care?

This is a question of fact

There are two criteria which determine the standard of 
care, and whether it has been breached:

Foreseeability is a necessary but not sufficient condition for the 
breach. The D must take precautions against the risk.

The “calculus of negligence” determines the significance of the 
risk.



Vaughan v Menlove (1837) :
“Negligence is the omission to do something which a reasonable 

man guided upon those considerations which ordinarily regulate 
the conduct of human affairs, would do, or something which a 
prudent and reasonable man would not do.”

Blyth v Birmingham Waterworks (1856) :
“whether the act or omission in question is one which a 

reasonable person would recognize as posing an unreasonable 
risk must be determined by balancing the magnitude of the risk
in the light of the likelihood of an accident happening, the 
possible seriousness of its consequences, against the difficulty, 
expense or other disadvantage of desisting from the venture or 
taking a particular precaution.”





Two Australian High Court cases that discuss foreseeability 
are worth reading:

1. Wyong Council v Shirt (1980):

The HC found that the jury’s finding against the Council was 
open to them as “a risk of injury which is remote in the sense that 
it is extremely unlikely to occur may nevertheless constitute a 
foreseeable risk. A risk which is not far-fetched or fanciful is real 
and therefore foreseeable.”

2. Nagle v Rottnest Island Authority (1993)



The foreseeability of risk of injury to P is a crucial issue to be 
determined prior to the issue of breach of duty.

If the risk is not foreseeable, then the reasonable person 
does not take precaution to avoid it.  

It is a matter of the ‘foreseeable likelihood’ not a matter of 
statistical probability.  

So how is foreseeability judged in Standard of Care cases?

See e.g., Wagon Mound No 2 [1966]



If it can be established that D knew (or ought to have 
known) of the risk, did D breach the standard of care? 

Four factors that need to be balanced:

1. Likelihood of injury or damage

2. Seriousness of injury or damage

3. Utility of conduct

4. Practical alternatives



If a risk is foreseeable but highly unlikely, should D be 
responsible for taking the risk?

 Bolton v Stone [1951]

 Miller v Jackson [1977]

 Wagon Mound No 2 [1966]

 Haley v London Electricity Board [1965]



The seriousness of possible injury or damage caused 
should also be taken into account by a reasonable 
person. 

The more serious the potential injury, the greater the 
standard of care required. 

Similarly, if the defendant is aware that a particular 
individual is at an enhanced risk of serious injury, this too 
increases the obligation to take care. 

Paris v Stepney Borough Council [1951]



Watt v Hertfordshire County Council [1954]
Lord Denning: “... in measuring due care one must balance the 

risk against the measures necessary to eliminate the risk... the 
saving of life or limb justifies taking considerable risk ....”

Daborn v Bath Tramways [1946]
Asquith LJ: “... if all the trains in this country were restricted to a 

speed of five miles an hour, there would be fewer accidents, but 
our national life would be intolerably slowed down. The purpose 
to be served if sufficiently important, justifies the assumption of 
abnormal risk...”



The courts will consider the cost and practicality of measures 
the defendant could have adopted in order to prevent the 
injury or damage. 

The defendant is likely to have acted unreasonably if the risk 
would have been substantially reduced at a low cost and the 
defendant failed to take the necessary precautions. 

However, if the precautions would only produce a very limited 
reduction in the risk and cost a lot, then a defendant is more 
likely to have acted reasonably. 

The greater the risk of injury, the greater the requirement to 
take precautions. 

A lack of resources is not usually accepted as defence for the 
defendant failing to exercise reasonable care. 



Latimer v AEC Ltd [1953]

Haley v London Electricity Board [1965]

Vozza v Tooth (1964)

Nelson v John Lysaght (1975)

Mercer v Comm for Road Transport (1936)



A participant in sport owes a duty of care to other participants 
and also to spectators.

Condon v Basi [1985]

Wilks v Cheltenham Cycle Club [1971]

Caldwell v Maguire and Fitzgerald; CA 27 Jun 2001 
 the proof of a breach of duty will not flow from proof of no more than 

an error of judgment or from mere proof of a momentary lapse in skill 
(and thus care) respectively when subject to the stresses of a race. 
Such are no more than incidents inherent in the nature of sport. 

 It is difficult to prove any such breach of duty absent proof of conduct 
that in point of fact amounts to reckless disregard for the fellow 
contestant’s safety.



Roe v Minister for Health [1954]



The reasonable person test is an objective one: What 
would a reasonable person have foreseen in the 
particular circumstances? 

Therefore, the defendant is required to take as much care 
as a reasonable person in his position.

Glasgow Corp v Muir [1943]

Lord MacMillan: “... standard of foresight of the reasonable man 
is, in one sense, an impersonal test. It eliminates the personal 
equation and is independent of the idiosyncrasies of the 
particular person whose conduct is in question....”



Child defendants will be expected to show such care as can 
reasonably be expected of an ordinary child of the same age. 
 Mullin v Richards [1998]

Hutchison LJ : .. the question for the judge is not whether the actions of the 
defendant were such as an ordinarily prudent and reasonable adult in the 
defendant's situation would have realised gave rise to a risk of injury, it is 
whether an ordinary, prudent and reasonable 15-yearold schoolgirl in the 
defendant's situation would have realised as much....

Very young children are rarely found to be liable but older children 
may be held to the standard of care required of a reasonable 
adult. 
 Gorely v Codd [1967]

Other examples:
 Daley v Liverpool Corp [1939]
 McHale v Watson (1966)



McTiernan, in the majority, held that Watson was acting as a 
normal 12 year old boy would, and cannot be expected to 
have the perceptions of risk that an adult should have. The act 
was not done intentionally to hurt McHale, and the judge 
states that a "reasonable" 12 year old boy would not expect 
this action to create this outcome. 

Menzies, in the dissent, held that negligence is an objective 
standard and thus the appeal should be allowed - Watson 
assessed against the "reasonable man". Even if the standard 
was a "reasonable boy", His Honour felt that Watson was 
negligent in the circumstances.

The High court held that the defendant had not been 
negligent, though if an adult had thrown a dart in the same 
way he might have been.



Physical and Intellectual Disability
Adamson v Motor Vehicle Insurance Trust (1956) :

Wolfe, S.P.J. could find no authority which would temper the view 
held by the earlier writers that insanity was not a defence. While 
there were instances where the law had developed defences in 
specific cases, he considered that “the rule of convenience 
would still seem to be the rational approach in a case like the 
present ....”

Wolfe, S.P.J. accepted that his finding “le[ft] untouched” cases 
where an act is committed in a state of amnesia when the actor 
is entirely disorientated. But he expressed the view that “[if] the 
law is to be logical it ought to fix the actor with liability even in 
these cases”.



Defendant’s Competence, Skill or Disability

Cook v Cook (1986)

“In that general category of case, the standard of care required, 
being objective and impersonal, is not modified or extended by 
the personal driving history, ability or idiosyncrasy of the particular 
driver. It is the degree of care and skill which could reasonably be 
expected of an experienced and competent driver.”

Overruled by: Imbree v McNeilly [2008]



A skilled defendant will be required to carry out a task to 
the standard of a reasonable skilled person. 

Bolam v Friern Hospital Management Committee [1957]

McNair J: ..A man need not possess the highest expert skill; it is 
well established law that it is sufficient if he exercises the ordinary 
skill of an ordinary competent man exercising that particular 
art....



Bolam v Friern Hospital Management Committee [1957]
 McNair J:

"I myself would prefer to put it this way, that he is not guilty of 
negligence if he has acted in accordance with a practice 
accepted as proper by a responsible body of medical men 
skilled in that particular art. … a man is not negligent, if he is 
acting in accordance with such a practice, merely because 
there is a body of opinion who would take a contrary view. At 
the same time, that does not mean that a medical man can 
obstinately and pig-headedly carry on with some old 
technique if it has been proved to be contrary to what is really 
substantially the whole of informed medical opinion.



Generally, inexperience does not lower the required 
standard of care. 

Wilsher v Essex Area Health Authority [1987]

Policy reasons may exist for not taking into account the 
defendant's inexperience.

Nettleship v Weston [1971]


