


 Once P has established the elements necessary to 
establish the tort of negligence, P may still fail either 
totally or partially if D successfully pleads one of the 
following defences.

1. contributory negligence by P;

2. voluntary assumption of risk by P (volenti non fit injuria);

3. exclusion or limitation of liability by D;

4. Illegality;

5. P bringing his action after the expiry of limitation period



 Contributory negligence refers to P’s own want or care 
which directly and materially contributed to his injury.

 P was the co-author of his own misfortune.

 D has to prove that P has failed to take reasonable care 
of his own safety and that was a contributing factor to 
harm ultimately suffered by P. 

 Froom v Butcher (1976)
 Lord Denning: “… Suffice it to assess a share of responsibility 

which will be just and equitable in the great majority of cases.”



 Municipal Corporation of Greater Bombay v. Laxman 
Iyer (2003)

 “In a case of contributory negligence, the crucial question on 
which liability depends would be whether either party could 
by exercise of reasonable care, have avoided the 
consequence of other’s negligence.”

 “Whichever party could have avoided the consequence of 
other’s negligence would be liable for the accident.”



While there are no strict categories of contributory 
negligence, instances where a P has contributed to his 
own harm may typically fall into three categories:

Where P’s act/omission directly effects (and/or contributes to the 
cause of) the injury

 March v Stramare (1991)

P’s negligence does not cause the accident or make it more 
likely, but their act/omission contributes to the extent of damage

 For example, not wearing a seatbelt

 Froom v Butcher [1976]

P’s act/omission causes exposure to a risk 

 For example, being a passenger with a drunk driver

 Yoginder Paul Chowdhury v. Durgadas (1972)



For P to be liable in contributory negligence, his conduct 
must have a causative effect on his injury.

Stapley v Gypsum Mines Ltd (1953) 
P’s damages were reduced by 80% taking into consideration the 

deceased’s contributory negligence to the accident.

Jones v Livox Quarries (1952)
Lord Denning MR: “Just as actionable negligence requires the 

foreseeability of harm to others, so contributory negligence 
requires the foreseeability of harm to oneself. A person is guilty of 
contributory negligence if he ought reasonably to have foreseen 
that, if he did not act as a reasonable, prudent man, he might 
be hurt himself: and in his reckonings he must take into account 
the possibility of others being careless.”

Rural Transport Service v. Bezlum Bibi (1980)



 Wheeler v Copas [1981] - a bricklayer carrying very heavy 
equipment and falling from a ladder: damages reduced by 
50% because as a professional  bricklayer he ought to have 
known and taken reasonable precautions.

 Chan King Wan & Another v Honest Scaffold General 
Contractor Co Ltd & Another (No. 2),[2000] - two experienced 
scaffolders held contributorily negligent for their injuries,  for 
they were responsible for the way the building work was to be 
carried out.

 In Ma Kam Yeung v Fu Hay Kin & Others [1998] - P an 
experienced workman was injured by a bench mounted 
circular-saw which was not fitted with a guard and was larger 
than necessary for the work he was doing. Held he contributed 
to his injury.



“A very young child cannot be guilty of contributory 
negligence. An older child may be; but it depends on the 
circumstances. A judge should only find a child guilty of 
contributory negligence if he or she is of such an age as 
reasonably to be expected to take precautions for his or 
her own safety” Lord Denning MR in  Minter v D & H 
Contractors 

 Gough v Thorne [1966] 1 WLR 1387

Cf. Morales v Eccleston [1991] RTR 151



 An employee undertaking an activity in the course of his 
employment owes a duty of care to himself and will be 
liable to a reduction of any award if found in breach. 

 See cf Jones v Livox Quarries (1952)

 Some of the factors taken into consideration include: 
1. the level of skills and experience of the employee;

2. the degree of pressure imposed upon an employee by his 
employer to maintain or increase output at the expense of 
caution; and 

3. the degree of familiarity the employee has with the activity that 
caused the injury.



 Where the defendant relies on the defence of 
contributory negligence, the onus is on the defendant 
to establish that the plaintiff’s negligence contributed to 
his injuries.

 Damages are reduced by taking into account the 
extent of plaintiff’s fault.



 Where P is suddenly put in a position of imminent 
personal danger by the wrongful act of D and he takes 
a reasonable decision to avoid the danger and acts 
accordingly and suffers injuries consequently, D is liable 
(contributory negligence not applicable if action was 
reasonable).

 Jones vs Boyce, (1816) Stark 493

 Lord Ellenborough: “... I place a man in such a situation that he 
must adopt a perilous alternative, I am responsible for the 
consequences...”



 See Motor Vehicles Act, 1988

 Fixed amount of damages under statute depending on the 
extent of the injury caused by the negligent driver. 

 This amount is not reduced on account of contributory 
negligence. 



UK: Law Reform (Contributory Negligence) Act, 1945
 “Where any person suffers damage as the result partly of his own fault 

and partly of the fault of any other person or persons, a claim in 
respect of that damage shall not be defeated by reason of the fault of 
the person suffering the damage, but the damages recoverable in 
respect thereof shall be reduced to such extent as the court thinks just 
and equitable having regard to the claimant’s share in the 
responsibility for the damage”

In India, there is no Central Legislation. Therefore, common law 
principles are applicable.

See e.g.:
 Rural Transport Service v. Bezlum Bibi (1980)

 Subhakar v Mysore State Road Transit Corporation (1975)

 Oriental F. & G. Ins. Co. v. Manjit Kaur (1981)

However, in Kerala, see the Torts (Miscellaneous Provisions) Act, 
1976, section 6.



Importance of the doctrine:

 The defence of volenti non fit injuria is based on establishing that the 
consent to the risk was given voluntarily.

 The doctrine of volenti non fit injuria is a complete defence to an 
action in negligence but the tendency of the courts is to deny D this 
defence and allow the defence of contributory negligence. 

 Morris v Murray [1990]

 It will not be any consent by P where P continues to work under 
circumstances which gives him no choice (Smith v Baker & Sons, 
1891).



 P should have agreed to run the risk expressly or impliedly.

 See Morris v Murray [1990]



 For consent to have any effect in law, it must be consent 
given prior to the negligence of the defendant. And the 
consent must be to run the risk of injury which has in fact 
been caused: Nettleship v Weston (1971)

 Dann v Hamilton (1939) P took a lift with a driver with the 
knowledge that the driver was under the influence of 
alcohol and had materially reduced his capacity for 
driving, those facts alone did not imply consent to suffer 
harm or absolve the driver from liability for any subsequent 
negligence on his part.



 A limitation of liability clause is generally valid and 
enforceable under Indian law, except that limitations on 
liability arising by reason of death or personal injury, fraud 
or gross negligence are not enforceable. 

 The limitation of liability provision must be reasonable and 
not amount to a penalty to be enforceable. 

 The position is therefore similar to English law.



 Where P commits an illegal act, illegality may afford the defendant a 

complete defence.

 Marles v Philip Trant & Son (1954), Lord Denning LJ :

 “So far as this question of damages is concerned, the civil courts act on the principle 

that they will not lend their aid to a man so as to enable him to get a benefit from his 

own crime, nor will they help him to get reparation for the consequences of his own 

culpable criminal act”.

 Factors that determine that D can use the defence of ex turpi causa:

1. whether the public conscience is affronted; 

2. whether reliance on the illegality is necessary for P’s claim; 

3. whether P’s conduct is causally related to the tort; and 

4. the possibility of determining the standard of care. 



In Kirkham v Chief Constable of Greater Manchester (1990) the 
question was whether it would affront the public conscience to 
allow the defence of ex turpi causa where a person, who was 
known to have suicidal tendencies, committed suicide. 

P’s husband was arrested by the police knew that he had 
suicidal tendencies. He was remanded in custody but police 
failed to inform the remand authority about his condition. P’s 
husband committed suicide, an illegal act. 

The defence of ex turpi causa however failed. P recovered 
damages against the police for their negligence. Lloyd LJ said 
that the result would be different if the police did not know 
about the mental disorder of P’s husband or if the deceased 
had been sane. (see also Reeves v Commr of Police (2000))



Where P’s claim is not founded on an illegal or immoral 
act, that is, and the claim can be proved and pleaded 
without reliance upon such an act, the defence of ex turpi 
causa is likely to fail.

In Tinsley v Milligan (1994) the House of Lords rejected the 
public conscience test in the context of contract. It was 
held that the defendant could recover the equitable 
interest in the property despite her involvement in illegal 
conduct provided she did not rely on the illegal 
transaction to plead her claim.



Chung Man Yau & Anor v Sihon Co Ltd (1997)
 In this case, D’s defence of ex turpi causa failed as the court 

found that P’s injuries had no causal connection with the illegal 
element of his occupation.

 Mills v Baitis (1968)
P claimed damages against D in respect of personal injuries 

caused by D’s negligence, including damages for loss of 
earnings as a motor engineer. Motor repairing was not a 
permitted use of P’s premises under the planning legislation. 

The court held that such legislation was no bar to P’s recovery.



 Where P is injured in a joint criminal enterprise with D, the courts often apply 

what is called the no standard of care test to determine the applicability of ex 

turpi causa. 

 Vellino v Chief Constable of the Greater Manchester Police (2002) 

 P jumped from the window to escape arrest, P’s action against D failed.

 Pitts v Hunt (1991)

 P (18 years old) and D (16 years old) after heavy drinking set home on an unlicensed 

motorbike.  D was driving and P was sitting at the back. P encouraged D to drive at an 

excessively high speed in a reckless manner. The motorbike collided with a car and D 

died and P suffered serious injuries.  

 Held, P could recover nothing from D’s estate. P & D were in a joint criminal enterprise.


